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This  is  a  Key-Niunbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=>  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— 7%is  is  the 
Key-Number  Annotation. 
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AMENDMENTS  TO  RULES 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 


Seventh  Circuit 


[The  United  States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  entered 
an  order  on  February  6,  1919,  amending  rule  3  of  the  rules  of  this  court  to 
read  as  follows:] 


TERMS. 

A  term  of  this  court  shall  be  held  annually  at  the  city  of  Chicago 
on  the  first  Tuesday  in  October,  and  continue  until  the  first  Tuesday 
in  October  of  the  succeeding  year.  Every  term  shall  be  adjourned  to 
such  time  and  peaces  as  the  court  may  from  time  to  time  designate. 
Unless  otherwise  specially  ordered,  the  court  will  hold  at  Chicago  three 
sessions  for  the  hearing  of  causes  during  each  term,  beginning  on  the 
first  Tuesdays  in  October  and  January,  respectively,  and  the  last  Tues- 
day in  April. 

^  For  other  rules,  see  150  Fed.  xxv,  79  C.  C.  A.  xxv,  235  Fed.  xli.  148  C.  C.  A.  zii. 
162  CCA.  (v)* 
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JUDGES 


OP    THE 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 


Hon.  OUVER  WBNDELI.  HOLMES.  Circuit  Justice Waftblngton.  D.  0, 

Hon.  FREDERIC   DODQE.   Circuit   Judgt^ Doston,    Mau. 

Hon.  GEO.  H.  BINGHAM.  Circuit  Judge Manchester,  N.  H. 

Hon.  CHAS.  F.  JOHNSON,  Circuit  Judge PorUand.  Me. 

Hon.  CLARENCE  HALE,  District  Judge,  Maine Portland.  Me. 

Hon.  JAS.  M.  MORTON,  Jr..  District  Judge,   Massachusetts Boston.  Mass. 

Hon.  EDGAR  ALDRICH.  District  Judge,  New  Hampshire Littleton.  N.  H. 

Hon.  ARTHUR  L.  BROWN,  District  Judge,  Rhode   Island Providence,   R.  I. 


SECOND  CIRCUIT 


Hon.  LOUIS  D,  BRANDEI8,  Circuit  Justice Washington.  D.  0. 

Hon.  HENRY  G.  WARD.  Circuit  Judge New  York.  N.  Y. 

Hob.  henry  WADE  ROGERS,  Circuit  Judge New    Haven.    Conn. 

Hon.  CHARLES  M.  HOUGH.  Circuit  Judge New  York.  N.  Y. 

Hon.  MARTIN  T.   MANTON.   Circuit  Judge New  York.  N.  Y. 

Hon.  EDWIN  S.  THOMAS.  District  Judge.   Connecticut New  Haven.  Conn. 

Hon.  THOMAS  L  CHATFIELD.  District  Judge,  E.  D.  New  York Brooklyn.  N.  Y. 

Hon.  EDWIN  LOUIS  GARVIN,  District  Judge.  E.  D.   New  York Brooklyn.  N.  Y. 

Hon.  GEORGE  W.  RAY.  District  Judge,  N.  D.  New  York Norwich.  N.  Y. 

Hon.  LEARNED  HAND,  District  Judge,  S.   D.  New  York New  York.  N.  Y. 

Hon.  JULIUS  M.  MAYER,  District  Judge.  S.   D.  New  York  New  York.  N.  Y. 

Hon.  AUGUSTUS  N.  HAND,  District  Judge.   S.   D.   New  York New  York.  N.  Y. 

Hon.  JOHN  CLARK  KNOX,  District  Judg^  8.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEU  District  Judge.  W.  D.  New  York Buffalo.  N.  Y. 

Hon.  HARLAND  B.  HOWE,  District  Judfird.   Vermont St    Johnsbury.   Vt 


THIRD  CIRCUIT 


Hon.  MAHLON  PITNEY,  Circuit  Justice Washington.  D.  C. 

Hon.  JOSEPH  BUFFINOTON,  Circuit  Judge Pittsburgh.  Pa. 

Hon.  JOHN  B.   McPHERSON.  Circuit  Judge Philadelphia.    Pa. 

Hon.  VICTOR  B.  WOOLLEY,  Circuit  Judge Wilmington.   Del. 

Hon.  JOHN  RELLSTAB,  District  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  THOS.  Q.  HAIGHT,  District  Judge,  New  Jersey Jersey  City,  N.  J. 

Hon.  J.  WARREN  DAVIS,  District  Judge,  New  Jersey  Trenton.  N.  J. 

Hon.  J.  WHITAKER  THOMPSON.  District  Judge,  E.  D.  Pennsylvania... Philadelphia.  Pa. 

Hon.  OLIVER  B.  DICKINSON,  District  Judge.  E.  D.  Pennsylvania Philadelphia.   Pa. 

Hon.  CHAS.  B.  WITMER,  District  Judge,  M.  D.   Pennsylvania Sunbury.  Pa. 

Hon.  CHARLES  P.  ORR,  District  Judge.  W.  D.  Pennsylvania Pittsburgh.  Pa, 

Hon.  W.  H.  SEWARD  THOMSON.  District  Judge.  W.  D.  Pennsylvania PitUburgh,  Pa. 

i  Resigned  July  1,  1918. 

162  C.O.A.  (vll) 
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FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washlnston,   D.   O. 

Hon.  JETER  C.   PRITCHARD.   Circuit  Judge Aahevllle,    N.    C. 

Hon.  MARTIN  A.  KNAPP.  Circuit  Jud«o Washington.   D.   C. 

Hon.  CHAS.  A.  WOODS.  Circuit  Judge Marion.    8.   C. 

Hon.  JOHN  C.  ROSE.  Distrtct  Judge,  Maryland Baltimore,   Md. 

Hon.  HENRY  O.  CONNOR,  District  Judge.  B.  D.  North  Carolina Wilson.  N.  C. 

Hon.  JAMES  E.  BOYD,  District  Judge,  W.   D.  North  Carolina Greensboro,  N.  C. 

Hon.  HENRY  A.  MIDDI^TON  SMITH,  District  Judge,  B.  D.  S.   C Charleston,   8.  C. 

Hon.  JOSEPH  T.   JOHNSON,   District  Judge,  W.  D.  8.  C Greenville,   S.   C. 

Hon.  EDMUND  WADDILU  Jr.,  District  Judge,  E.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W.   D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  G.  DAYTON.  District  Judge,   N.   D.   West  Virginia Phillppl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge.  8.  D.  West  Virginia.... Charleston,  W.  Va. 

FIFTH  CIRCUIT 

Hon.  JAMES  CLARK  McREYNOLDS.  Circuit  Justice   Washington.   D.   O. 

Hon.  DON  A.   PARDEE,   Circuit  Judge AtlanU,    Ga. 

Hon.  RICHARD  W.  WALKER,  Circuit  Judge Huntsvllle.  Ala. 

Hon.  ROBERT  LYNN  BATTS.  Circuit  Judge Austin.  Tex. 

Hon.  HENRY  D.  CLAYTON.  District  Judge.  N.  and  M.  D.  Alabama.... Montgomery,  Ala. 

Hon.  WM.  I.  GRUBB,  District  Judge.  N.  D.  Alabama Birmingham.  AU. 

Hon.  ROBERT  T.  ERVIN,  District  Judge,  S.  D.Alabama Mobile,  Ala. 

Hon.  WM.  B.  SHEPPARD.  District  Judge.   N.   D.    Florida Pensacola.  Fla. 

Hon.  RHYDON  M.  CALL,  District  Judge.  S.  D.  Florida Jacksonyille,  Fla. 

Hon.  WILLIAM  T.   NEWMAN,  District  Judge,   N.    D.   Georgia AtlanU,    Ga. 

Hon.  EMORY  SPEER.  District  Judge,  S.  D.  Georgia .....Macon.  Ga. 

Hon.  BEVERLY  D.  EVANS.  District  Judge,  S.  D.  Georgia   Savannah,   Ga. 

Hon.  RUFUS  B.  FOSTER.  District  Judge.  B.  D.  Louisiana New  Orleans.  La. 

Hon.  GEORGE  W.  JACK,  District  Judge,  W.  D.  Louisiana  Shreveport,    La. 

Hon.  HENRY  C.  NILES.  District  Judge.  N.  and  S.  D.  Mississippi Kosciusko.  Miss. 

Hon.  GORDON   RUSSELL.   District  Judge,    B.    D.    Texas Sherman.    Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas Dallas,  Tex. 

Hon.  DUVAL  WEST,  District  Judge,  W.  D.  Texas San  Antonio,  Tex. 

Hon.  JOSEPH  C.  HUTCHESON,  Ji..  District  Judge,  S.  D.   Texas  Houston,  Tex. 

Hon.  W.  R.  SMITH.  District  Judge.  W.  D.  Texas El  Paso,  Tex. 

SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAY.  Circuit  Justice Washington.    D.    C 

Hon.  JOHN  W.  WARRINGTON.  Circuit  Judge Cincinnati.  Ohio. 

Hon.  LOYAL  B.  KNAPPEN,  Circuit  Judge Grand   Rapids.   Mich. 

Hon.  ARTHUR  C.  DBNISON,  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge,  E.  D.  Kentucky Maysvllle.  Ky. 

Hon.  WALTER  EVANS.  District  Judge.   W.    D.    Kentucky Louisville,   Ky. 

Hon.  ARTHUR  J.  TUTTLE,  District  Judge,   E.    D.   Michigan Detroit.   Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge.  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  JOHN  M.  KILLITS,  District  Judge,  N.  D.  Ohio Toledo.  Ohio. 

Hon.  D.  C.  WESTEN HAVER,  Diatrlct  Judge,  N.  D.  Ohio  Cleveland,  Ohio. 

Hon.  JOHN  B.  SATER.  District  Judge,  S.   D.   Ohio Columbus.  Ohio. 

Hon.  HOWARD  C.  HOLLISTER,  District  Judge.  S.   D.  Ohio Cincinnati.  Ohio. 

.  Hon.  EDWARD  T.  SAN  FORD.  District  Judge,  B.  and  M.  D.  Tennessee..  Knox  ville.  Tenn. 
HoB.  JOHN  B.  McCALU  District  Judge.   W.   D.  Tennessee Memphis,  Tann. 


SEVENTH  CIRCUIT 


Hon.   JOHN  H.   CLARKE.   Circuit  Justice Washington.   D.   C. 

Hon.  FRANCIS    B.    BAKER,    Circuit    Judge Goshen,    Ind. 

Hon.  JULIAN   W.    MACK.   Circuit  Judge Chicago,    IlL 

Hon.  SAMUEL    ALSCMULER,    Circuit    Judge Chicago,    111. 

Hon.  EVAN  A.  EVANS.  Circuit  Judge  Baraboo,  Wis. 

Hon.  KENESAW  M.  LANDIS.  District  Judge.   N.  D.  Illinois Chicago,   111. 

Hon.  GEORGE  A.  CARPENTER,  District  Judge,  N.  D.  Illinois Chicago,  IlL 
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Hon.  J.  OTIS  HUMPHREY.  District  Judge.   S.  D.   Illinois  > SprintfltM.  IlL 

Hon.  LOUIS  FITZHBNRT,  District  Judge.  S.  D.  Illinois* Bloomington.  111. 

Hon.  GEO.  W.  ENGLISH.  District  Judge.  E.  D.  Illinois   Danyille.    III. 

Hon.  ALBERT  B.  ANDERSON.  District  Judge.   Indiana Indianapolis,  Ind. 

Hon.  FERDINAND    A.  OBIQER.  District  Judge.  B.  D.  Wisoonsiii Milwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN,  District  Judge.  W.  D.   WUconsin MadlK>n.  Wla. 


EIGHTH  CIRCUIT 


Hon.  WILLIS  VAN  DBVANTER,  Circuit  Justice Washington,  D.  O. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St   Paul.  Mina 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge Learenwortb.    Kan. 

Hon.  WALTER  I.  SMITH.  Circuit  Judge Council   Bluffs.   Iowa. 

Hon.  JOHN  E.  CARLAND.  Circuit  Judge Washington.   D.  C. 

Hon.  KIMBROUGH  SrrONB,  Circuit  Judge Kansas  City,  Mo. 

Hon.  JACOB  TRIBBBR.  District  Judge,  E.  D.   Arkansas Little  Rock.  Ark. 

Hon.  F.  A.  TOUMANS.  District  Judge.  W.  D.  Arkansas Ft  Smith.  Ark. 

Hon.  ROBERT  E.  LEWIS.  District  Judge.    Colorado Denyer.   Colo. 

Hon.  HENRY  T.  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE.  District  Judge.  S.  D.  Iowa Iowa  City.  Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge.  Kansas Kansas  City.  Kan. 

Hon.  PAGE   MORRIS.    District   Judge.    MinnesoU Duluth.    Minn. 

Hon.  WILBUR  F.  BOOTH.  District  Judge.  Minnesota Minneapolis.  Minn. 

Hon.  DAVID  P.  DYER,  District  Judge,  B.   D.  Missouri St  Louis.  Mo. 

Hon.  ARBA  S.  VAN  VALKENBURGH,  District  Judge.  W.  D.  Missouri... Kansas  City.  Mo. 

Hon.  THOMAS  C.    MUNGER,   District  Judge.    Nebraska Uncoln.    Neb. 

Hon.  JOSEPH  W.  WOODROUGH.  District  Judge.  Nebraska Omaha.   Neb. 

Hon.  COLIN  NEBLBTT.  District  Judge.  New  Mexico Santa  F6,  N.  M. 

Hon.  CHARLES  F.  AMIDON.  District  Judge.  North  DakoU Fargo.  N.  D. 

Hon.  RALPH  B.  CAMPBELL,  District  Judge.  B.  D.  Oklahoma « Muskogee,  OkL 

Hon.  JOHN  H.  COTTBRAL.  District  Judge.  W.  D.  Oklahomk Guthrie,  OkL 

Hon.  JAMES  D.  ELLIOTT.  District  Judge.  South  DakoU Sioux  Falls,  S.  D. 

Hon.  TILLMAN  D.  JOHNSON.  District  Judge.  UUh  Ogden.  Utah. 

Hon.  JOHN  A.  RINBR,  District  Judge,  Wyoming Cheyenn*.  Wyo. 

NINTH  CIRCUIT 

Hon.  JOSBPH  McKENNA.  Circuit  Justice Washington,  D.  0. 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland,   Or. 

Hon.  BRSKINB  M.  ROSS,  Circuit  Judge Loe  Angeles,  CaL 

Hon.  WM.  W.  MORROW.  Circuit  Judge San  Francisco.  Cal. 

Hon.  WM.  H.   HUNT.   Circuit  Judge Washington.  D.  C. 

Hon.  WM.  H.   SAWTBLLB.  District  Judge.    Arizona Tucson,    Arls. 

Hon.  BEN  J.  F.  BLEDSOE.  District  Judge.  S.  D.  California Loe  Angeles,  CaU 

Hon.  OSCAR  A.  TRIPPBT.  District  Judge.  S.  D.  California Los  Angeles,  CaL 

Hon.  WM.  C.  VAN  FLEET.  District  Judge.  N.  D.  California San  Francisco,  CaL 

Hon.  MAURICE  T.  DOOLING.  District  Judge.  N.  D.  CallfornU San  Francisoo,  Cal. 

Hon.  FRANK  S.  DIETRICH.  District  Judge,  Idaho Boise,  Idaho. 

Hon.  GBO.  M.  BOURQUIN.  District  Judge.  Montana  Butte.  Mont 

Hon.  BDWARD  S.  FARRINGTON.  District  Judge,  Nevada Carson  City.  Ney. 

Hon.  CHARLES  B.  WOLVBRTON.  District  Judge.  Oregon Portland,  Or. 

Hon.  ROBERT  S.  BEAN.  District  Judge.   Oregon Portland,  Or. 

Hon.  FRANK  H.  RUDKIN.  District  Judge.  E.  D.  Washington Spokane.  Wash. 

Hon.  BDWARD  B.  CUSHfilAN,  District  Judge,  W.  D.  Washington SeatUe,  Wash. 

Hon.  JEREMIAH  NBTBRBR.  District  Judge,  W.   D.  Washington Seattle,  Wash. 

'Died  June  14.  1918.  *  Resigned  August  81.  1918. 

*  Appointed  July  6,  1918,  to  succeed  J.  Otis  Humphrey. 
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DITTMAR  V.  FREDERICK  STARR  CONTRACTING   CO.  3 

(249  Fed.  437) 

DITTMAR  V.  FREDERICK  STARR  CONTRACTING  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  16,  1918.    On  Rehearing, 

February  25,  1918.) 

No.  124. 

1.  Shipping  ^=s>62 — (Thabteb  of  Demise — Scow  with  Masteb. 

The  master  of  a  scow,  demised  with  the  master,  represents  the  owner  in 
such  particulars  as  making  the  lines  fast. 

2.  Evidence  ^=>417(9) — Charter — Parol   Evidence  to   Supplement. 

It  is  not  a  contradiction  of  a  written  charter  of  a  scow  for  service  in 
and  about  New  York  Harbor  to  show  a  parol  agreement  that,  in  case 
she  was  taken  out  of  the  harbor,  the  charterer  should  insure  her  for 
the  benefit  of  the  owner. 

3.  Shipppinq  ^=»58(2) — Pleading. 

That  a  libel  describes  the  cause  as  one  for  damages  is  not  conclusive 
that  the  suit  is  in  tort;  and  where  a  libel  by  the  owner  against  a  char- 
terer sets  out  the  contract,  and  alleges  acts  which  constitute  a  breach, 
the  suit  may  be  considered  as  one  on  contract,  altliough  such  acts  were 
also  acts  of  negligence. 

4.  Shipping  <g=>54 — Injury  to  Vessel — Liability  of  Charterer. 

A  time  charterer  of  a  scow,  which  contracted  to  insure  her  for  the 
owner's  benefit  whenever  taken  out  of  New  York  Harbor,  but  which  ob- 
tained a  waiver  of  such  requirement  for  an  outside  trip,  on  a  promise  to 
as.sume  all  risks  and  be  responsible  for  any  Injury  to  the  scow^  became 
in  effect  an  insurer,  and  liable  for  an  injury  to  the  vessel  on  the  trip  to 
the  same  extent  that  a  marine  insurer  would  be. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Suit  in  admiralty  by  William  D.  Dittmar,  owner  of  the  scow  John 
J.,  against  the  Frederick  Starr  Contracting  Company,  with  the  Elliott 
C.  Brown  Company  impleaded.  Decree  for  libelant,  from  which  the 
Brown  Company  appeals.    Modified  and  affirmed. 

For  opinion  below,  see  235  Fed.  263. 

Graves,  Miles  &  Yawger,  of  New  York  City  (Charles  S.  Yawger, 
of  New  York  City,  of  counsel),  for  appellant. 

Alexander  &  Ash,  of  New  York  City  (Peter  Alexander,  of  New 
York  City,  of  counsel),  for  appellee  Dittmar. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (T.  Catesby  Jones, 
of  New  York  City,  of  counsel),  for  other  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  libel  alleges  that  William  D.  Dittmar 
chartered  the  scow  John  J.,  including  the  master,  to  the  Frederick 
Starr  Contracting  Company  for  one  year ;  the  Starr  Company  agree- 
ing to  return  the  scow  in  the  same  condition  as  when  received,  ordi- 
nary wear  and  tear  excepted,  also  by  an  oral  agreement  to  cover  her 
for  the  benefit  of  Dittmar  with  insurance  against  marine  perils  when- 
ever taken  out  of  New  York  harbor. 

[1]  The  charter  was  a  demise,  but  the  master,  as  we  have  often 
held,  represented  the  owner  in  such  particulars  as  making  the  lines 
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fast.  Dittmar  testified  that  in  December,  1913,  the  Starr  Company 
sent  the  scow  outside  of  the  harbor  to  Oyster  Bay  with  a  cargo  of 
sand  and  gravel,  to  be  delivered  to  the  Elliott  C.  Brown  Company,  in 
pursuance  of  a  telephone  conversation  between  himself  and  Mrs.  Starr 
that,  in  consideration  of  the  waiving  of  the  insurance  by  him,  the 
Starr  Company  would  assume  all  the  risks  and  be  responsible  to  him 
for  injuries  to  the  scow.  This  relieved  the  Starr  Company  from  pay- 
ment of  the  insurance  premium. 

[2]  The  answer  denied  that  any  such  conversation  took  place. 
While  there  was  nothing  said  on  the  subject  in  the  correspondence 
by  virtue  of  which  the  scow  was  chartered,  it  was  not  a  contradiction 
of  the  writing  to  show  that  the  understanding  of  the  parties  was  that 
the  scow  was  not  to  be  taken  out  of  the  harbor  limits,  except  upon 
the  owner's  consent  and  the  payment  of  the  premium  of  insurance 
by  the  charterer. 

Dittmar  testified  that  under  this  charter  the  Starr  Company  had  on 
several  previous  occasions  asked  and  obtained  his  consent  to  take  the 
boat  beyond  the  harbor  limits  and  had  paid  for  the  insurance.  The 
respondent  does  not  satisfactorily  meet  this  testimony.  Starr  does  not 
deny  the  previous  course  of  dealing,  but  only  says  tljat  neither  he  nor 
any  one  in  his  office  had  any  conversation  with  reference  to  any  insur- 
ance on  this  boat  on  any  trip  to  Oyster  Bay.  But  we  are  convinced 
by  Dittmar's  testimony  on  the  subject,  in  view  of  the  uncontradicted 
practice  on  former  occasions,  as  well  as  of  the  fact  that  Mrs.  Starr 
was  not  examined  as  a  witness. 

January  2,  1914,  at  about  2:30  p.  m.,  the  scow  Ivas  moved  from 
the  wharf  at  Oyster  Bay  by  the  Brown  Company  to  a  mooring  buoy, 
and  lines  made  fast.  The  wind  gradually  increasing,  the  scow  dragged 
the  anchor  during  the  night  and  until  4  p.  m.  of  the  3d,  when  the 
anchor  held,  but  at  10  p.  m.  the  hawser  parted  and  the  scow  stranded. 

Dittmar  filed  this  libel  to  recover  the  damages  so  sustained  against 
the  Starr  Company,  which  brought  in  the  Brown  Company  under  the 
fifty-ninth  rule  in  admiralty  (29  Sup.  Ct.  xlvi).  The  Starr  Company 
defends  on  the  ground  that  the  master  was  incompetent  and  that  the 
scow  was  moored  to  an  insufficient  mooring  by  the  Brown  Company. 
The  Brown  Company  defends  on  the  ground  that  the  mooring  was 
sufficient,  but  that  the  master  allowed  the  scow  to  be  made  fast  to  it 
on  too  short  a  hawser,  which  for  that  reason  parted  in  the  high  wind. 

The  trial  judge  held  that,  though  the  charter  party  was  a  demise, 
the  master  of  the  boat  was  the  agent  of  the  owner,  so  far  as  making 
fast  to  the  mooring  buoy  was  concerned;  that  the  hawser  was  ap- 
parently sufficient ;  that  the  mooring  anchor  was  insufficient,  for  which 
the  Brown  Company  was  responsible,  for  whose  acts  the  Starr  Com- 
pany, the  charterer,  was  responsible  to  Dittmar.  He  directed  a  decree 
for  Dittmar  for  half  damages  and  costs  against  the  Brown  Company 
primarily,  and  against  the  Starr  Company  secondarily.  The  Brown 
Company  alone  appealed,  but  at  the  hearing  Dittmar  contended  that 
he  should  recover  his  full  damages,  while  the  Starr  Company  contend- 
ed that  any  recovery  by  him  should  be  against  the  Brown  Company. 

[3]  The  libel  was  filed  "in  a  cause  of  damage  civil  and  maritime." 
The  trial  judge  thought  that  there  was  an  effort  to  combine  in  the  same 
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pleading  a  cause  of  action  in  tort  with  causes  of  action  in  contract. 
To  determine  this  the  whole  libel  must  be  looked  at.  The  mere  de- 
scription of  the  cause  as  one  for  damages  is  not  conclusive  that  the 
suit  was  in  tort.  The  libel  set  forth  the  contract  of  chartering  to  the 
Starr  Company  and  the  contract  of  the  Starr  Company  indemnffying 
the  owner  against  injury  to  the  boat  when  taken  out  of  New  York 
Harbor.  So  far  as  it  alleges  faults,  it  does  so  in  connection  with  the 
contracts,  and  not  as  pure  torts  ex  delicto.  We  think  that  the  cause 
may  be  considered  as  one  in  contract.  Shippen  v.  Tankersly  (C.  C.) 
13  Fed.  537;  The  Queen  of  the  Pacific  (D.  C.)  61  Fed.  213,  216; 
Austin  V.  Rawdon,  44  N.  Y.  63 ;    1  Corp.  Jur.  1013. 

Though  the  mooring  anchor  did  drag  at  first,  it  finally  held  the 
scow,  and  the  proximate  cause  of  the  injury  was  the  parting  of  the 
hawser,  due  to  the  failure  of  the  master  to  secure  the  boat  by  a  suffi- 
cient length  of  line.  This  could  have  been  done  by  attaching  one  of 
the  scow's  lines  to  the  mooring  buoy,  instead  of  lifting  the  buoy  on 
deck  and  making  fast  the  hawser  attached  to  the  scow's  bitts.  Thus  a 
safe  lead  would  have  been  given  and  undue  chafing  in  the  chock  pre- 
vented.   The  scow  was  light  and  very  high  out  of  the  water  at  the  bow. 

[4]  This  fault  of  the  master  would  be  no  defense  to  a  marine  under- 
writer, and  if  the  Starr  Company  had  covered  the  scow  with  insurance 
in  accordance  with  its  contract,  Dittmar  could  have  recovered  his  dam- 
ages under  the  policy.  We  think  it  was  likewise  no  defense  to  the 
Starr  Company,  whose  agreement  to  assume  all  risks  and  be  responsible 
for  injury  gave  it  the  character  of  a  marine  insurer.  Relief  to  it  from 
payment  of  the  usual  insurance  premium  and  waiver  by  Dittmar  of  his 
right  to  insurance  were  sufficient  considerations  for  the  promise. 

The  libelant  has  a  right  to  recover  in  full  from  the  Starr  Company, 
and  there  is  no  liability  upon  the  part  of  the  Brown  Company.  The 
court  below  is  directed  to  enter  a  decree  for  damages  and  costs  in 
favor  of  the  libelant  against  the  Starr  Companv,  and  in  favor  of 
the  Brown  Company  for  costs  of  both  courts  against  the  Starr  Com- 
pany.   So  modified,  the  decree  is  affirmed. 

On  Rehearing. 

PER  CURIAM.  We  see  no  reason  for  changing  our  original 
opinion. 


(249  Fed.  439) 

EAST  ST.  T/)UIS  COTTON  OIL  CO.  v.  SKINNER  BROS.  MFG.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  8,  1918.) 

No.  5001. 

1.  Trial  ^=>330(4) — Vebdicts — Inconsistent  Verdicts. 

Where  defendant  counterclaimed  in  an  action  for  material  furnished 
and  labor  performed,  asserting  plaintiff's  breach  of  an  alleged  contract  to 
install  a  ventilating  system  for  an  agreed  price,  while  plaintiff  asserted 
that  no  contract  price  had  been  fixed,  a  verdict  for  plaintiff,  which  also 
awarded  damages  to  def**ndnnt  on  its  counterclaim,  is  inconsistent  with 
Itself,  and  will  support  no  judgment. 

^=:>For  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
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2.  Appeal  and  Error  ^=»267(2),  544(3) — Review — Assignments  of  Error. 

Whether  a  verdict  supports  the  Judcjmont  is  a  question  of  law  which 
appears  on  the  face  of  the  record  without  a  bill  of  exceptions,  and  that 
objection  may  be  assigned  as  a  ground  of  reversal,  though  no  exception 
is  taken. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri;    David  P.  Dyer,  Judge. 

Action  by  the  Skinner  Brothers  Manufacturing  Company  against 
the  East  St.  Louis  Cotton  Oil  Company,  which  counterclaimed.  There 
was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Reversed, 
and  new  trial  granted. 

Thomas  W.  White,  of  St.  Louis,  Mo.  (S.  W.  Fordyce,  Jr.,  and  J. 
H.  Holliday,  both  of  St.  Louis,  Mo.,  and  Edward  C.  Kramer,  Ru- 
dolph J.  Kramer,  and  Bruce  A.  Campbell,  all  of  East  St.  Louis,  111., 
on  the  brief),  for  plaintiff  in  error. 

John  C.  Robertson,  of  St.  Louis,  Mo.,  for  defendant  in  error. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  Skinner  Bros.,  as  plaintiff,  sued  the  Oil 
Company,  as  defendant,  to  recover  $4,594.79,  upon  ^n  account,  a  copy 
of  which  was  attached  to  the  complaint.  The  items  of  the  account 
consisted  of  charges  for  time,  labor,  and  material.  The  defendant 
answered  the  complaint  by  a  general  denial  and  counterclaim.  The 
counterclaim  alleged  that  the  plaintiff  and  defendant  on  or  about 
February  15,  1916,  entered  into  an  agreement  whereby  plaintiff  agreed, 
for  the  sum  of  $1,400,  to  build,  install,  and  erect  at  defendant's  place 
of  business  in  a  good  and  workmanlike  manner  and  with  reasonable 
expedition  a  ventilating  system  to  remove  dust  from  the  atmosphere 
of  defendant's  building  and  escaping  bran  dust  from  cyclone  collectors 
already  constructed.  As  a  part  of  said  agreement  defendant  agreed 
to  erect  a  platform  of  concrete  and  steel  upon  which  to  build  the 
ventilating  system,  and  to  furnish  the  fans  and  motors  to  be  used 
in  the  construction  of  the  same;  that  defendant  erected  and  built 
the  platform,  above  mentioned,  and  plaintiff  commenced  to  erect  the 
dust  collector  or  ventilating  system,  and  worked  on  same  until  April 
14,  1916,  when  it  declined  to  work  further  and  abandoned  its  con- 
tract ;  that  the  unfinished  dust  collector  was  of  no  value  to  defend- 
ant ;  that,  at  the  time  plaintiff  was  working  upon  the  dust  collector,  it 
was  also  doing  other  work  for  defendant,  for  which  defendant  paid 
the  plaintiff  from  time  to  time,  according  to  time,  labor,  and  material ; 
that  on  or  about  March  1,  1916,  plaintiff  presented  defendant  with  a 
statement  of  account  in  the  amount  of  $4,291.05,  supposed  to  cover 
work  as  last  above  mentioned ;  that  defendant  paid  said  account,  be- 
lieving that  it  did  cover  such  work ;  that  defendant  subsequently  dis- 
covered that  plaintiff,  without  the  knowledge  and  consent  of  defend- 
ant, included  in  said  statement  charges  for  time,  labor,  and  material 
for  the  construction  of  the  dust  collector,  amounting  to  $1,341.60;  that 
no  part  of  the  contract  price  of  $1,400  agreed  upon  for  the  construc- 
tion of  the  dust  collector  was  to  be  paid  until  the  same  was  completed, 
'  ^ 

^^s^FoT  other  cues  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQIC 


EAST  ST.  LOUIS  COTTON   OIL  CO.  V.  SKINNER  BROS.  MFG.  CO.  7 

and  performed  satisfactorily  its  duty  as  a  dust  collector ;  that  by  rea- 
son of  the  payment  of  said  sum  of  $1,341.60,  on  the  dust  collector 
contract,  the  erection  of  the  concrete  platform,  supplying,  unloading, 
and  erecting  fans  and  motors,  erecting  the  steel  work,  and  taking  out 
said  work  and  material,  defendant  had  been  damaged  in  the  sum  of 
$5,000,  for  which  judgment  was  prayed  against  the  plaintiff. 

[  1  ]  Plaintiff  replied  to  the  counterclaim,  alleging  that  there  was  no 
contract  to  build  the  dust  collector  for  $1,400,  but  that  plaintiff  was 
employed  to  erect  a  ventilating  system,  called  also  a  dust  collector, 
upon  an  open  account  basis  and  for  a  reasonable  compensation,  and 
that  plaintiff  refused  to  complete  the  ventilating  system  or  dust  col- 
lector, for  the  reason  that  defendant  refused  to  make  payment  on  ac- 
count. The  allegations  of  the  pleadings  are  not  given  as  they  were 
pleaded,  and  some  are  not  given  at  all;  the  purpose  of  stating  their 
substance  being  to  illustrate  the  verdict  returned  by  the  jury.  The 
case  was  tried,  and  the  jury  returned  the  following  verdict: 

**We,  the  jury  In  the  above-entitled  cause,  find  the  issues  herein  Joined  un- 
der the  petition  of  plaintiff  in  favor  of  said  plaintiff,  and  we  find  that  defend- 
ant Is  Indebted  to  plaintiff  by  reason  of  the  account  stated  in  said  petition 
in  the  sum  of  forty-five  hundred  and  ninety-four  and  79/100  ($4,594.79)  dollars. 

"We  further  find  the  Issues  herein  joined  under  the  counterclaim  of  defend- 
ant in  favor  of  said  defendant,  and  we  assess  the  damages  of  defendant  un- 
der said  counterclaim  at  the  sum  of  one  thousand  00/100  dollars." 

The  amount  found  due  the  plaintiff  by  the  verdict  was  the  exact 
amount  claimed  by  it  in  its  complaint,  and  judgment  was  entered  in 
its  favor  for  this  amount,  less  the  $1,000  which  the  jury  found  was 
due  the  defendant.  It  appears  from  the  evidence  that,  of  the  total 
amount  claimed  by  the  plaintiff  in  its  complaint,  $2,370.27  was  for 
material  furnished  and  labor  performed  in  connection  with  the  dust 
collector.  At  the  trial  the  principal  contest  between  the  parties  was 
as  to  whether  the  dust  collector  or  ventilating  system  was  to  be  con- 
structed under  a  contract  for  the  sum  of  $1,400,  as  the  defendant 
claimed,  or  whether  the  work  in  connection  with  the  same  including 
materials  furnished  was  performed  and  furnished  on  an  open  account 
basis,  for  a  reasonable  compensation  as  claimed  by  the  plaintiff.  The 
jury,  therefore,  in  returning  a  verdict  for  the  plaintiff  as  stated,  found 
that  the  work  performed  and  materials  furnished  in  the  construction 
of  the  dust  collector  was  performed  and  furnished  on  an  open  ac- 
count basis  for  a  reasonable  compensation,  and  thereby  also  found 
that  there  was  no  special  contract  as  claimed  by  the  defendant.*  On 
the  other  hand,  in  finding  for  the  defendant  on  the  issues  joined  under 
the  counterclaim  and  assessing  its  damages  at  the  sum  of  $1,000,  the 
jury  necessarily  found  that  there  was  a  special  contract  as  claimed 
by  the  defendant,  and  that  plaintiff  had  breached  the  same,  to  the 
defendant's  damage  in  the  sum  of  $1,000. 

It  requires  no  argument  to  make  it  plainly  appear  that  the  verdict 
of  the  jury  is  so  inconsistent  that  no  judgment  could  be  entered  upon 
it.  Allen  v.  Sallinger,  105  N.  C.  333,  10  S.  E.  1020;  Gwin  v.  Gwin, 
5  Idaho,  271,  48  Pac.  295:  Mitchell  v.  Brown,  88  N.  C.  156;  Mitchell 
v.  Printup,  27  Ga.  469;  Ruth  v.  McPherson,  150  Mo.  App.  694,  131 
S.  W.  474;  Barr  &  Martin  v.  Johnson  et  al.,  170  Mo,  App.  394,  155 
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S.  W.  459;  Bauer  Engineering  &  Contracting  Co.  v.  Arctic  Ice  & 
Storage  Co.,  186  Mo.  App.  664,  172  S.  W.  417;  Johnson  v.  Labarge, 
46  Mo.  App.  433. 

[2]  As  before  stated,  the  important  question  litigated  by  the  evi- 
dence was  whether  there  was  a  special  contract,  and  the  jury  found 
both  ways  on  that  question.  It  is  assigned  as  error  that  the  verdict  is 
inconsistent  with  itself  and  that  the  trial  court  erred  in  entering  judg- 
ment thereon.  The  question  as  to  whether  the  verdict  supports  the 
judgment  is  a  question  of  law,  which  appears  on  the  face  of  the  record 
without  a  bill  of  exceptions.  Such  questions  may  be  assigned  as  ground 
of  reversal,  although  no  exception  is  taken.  Denver  v.  Holmes  Sav- 
ings Bank,  236  U.  S.  101,  35  Sup.  Ct.  265,  59  L.  Ed.  485 ;  Nalle  v. 
Oyster,  230  U.  S.  165,  33  Sup.  Ct.  1043,  57  L.  Ed.  1439 ;  Snowden 
V.  Ft.  Lyon  Canal  Co.,  238  Fed.  495,  151  C.  C.  A.  431  (8th  Cir.). 

It  results,  from  what  we  have  said,  that  the  judgment  below  must  be 
reversed,  and  a  new  trial  granted ;  and  it  is  so  ordered. 


(249  Fed.  442) 

TITUSVILLE  FRUIT  &  FARM  LANDS  CO.  v.  PORTER, 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  18,  1918^ 

No.  3183. 

1.  Wftnesses  ^=»275(6) — Cross-Examination   of   Pabtt — Ibrelevant  Mat- 

ter. 

In  an  action  for  injuries  received  by  a  servant  as  a  result  of  an  ex- 
plosion, the  question  whether  a  superior  employ^  had  previously  accused 
the  servant  of  negligence  in  using  explosives  was  irrelevant,  and  properly 
excluded  on  the  servant's  cross-examination. 

2.  Witnesses  ^=>275(2) — Cross -Examination  of  Party. 

In  an  action  for  injuries  received  by  plaintiff,  a  servant.  In  an  explo- 
sion, it  was  proper  to  exclude  on  his  cross-examination  a  question  as  to 
whether  his  superior  had  told  plaintiff  that,  during  the  superior's  al>- 
sence,  he  would  not  be  required  to  use  explosives,  for,  while  the  master 
could  show  previous  warnings  to  plaintiff,  the  question  was  not  framed  so 
as  to  elicit  that  information,  and  the  superior  could  not  know  what 
plaintiff  would  be  required  to  do  under  the  direction  of  another. 

3.  Trial  ^=>203(1) — Instructions — Issues. 

In  an  action  by  a  servant,  injured  by  the  explosion  of  caps  used  to 
detonate  dynamite,  but  which  contained  a  dangerous  high  explosive  other 
than  dynamite,  the  refusal  of  a  cautionary  instruction,  requested  by  the 
master,  that  the  question  whether  dynamite  is  dangerous  is  not  in  issue 
was  proper ;  the  trial  court  not  being  bound  to  negative  issues  in  no  way 
involved,  and  nothing  having  occurred  to  lead  Jury  to  believe  that  such 
question  was  in  issue. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Florida;  Rhydon  M.  Call,  Judge. 

Action  by  Raymond  L.  Porter  against  the  Titusville  Fruit  &  Farm 
Lands  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

^s»For  other  casts  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  St  Indexes 
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A.  W.  Cockrell,  Jr.,  Robert  S.  Cockrell,  and  Alston  Cockrell,  all 
of  Jacksonville,  Fla.,  for  plaintiff  in  error. 

Chas.  P.  Cooper,  of  Jacksonville,  Fla.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

WALKER,  Circuit  Judge.  This  writ  of  error  presents  for  review 
a  judgment  in  favor  of  the  plaintiff  in  a  case  which  has  been  in  this 
court  before.  Porter  v.  Titusville  Fruit  &  Farm  Lands  Company, 
219  Fed.  881,  135  C.  C.  A.  604;  Id.,  238  Fed.  759,  151  C.  C.  A.  609. 
A  reversal  is  sought  because  of  asserted  error,  in  the  action  of  the 
court  in  sustaining  objections  to  two  questions  asked  the  plaintiff  on 
his  cross-examination  and  in  refusing  to  give  a  charge  requested  by 
the  defendant. 

On  his  direct  examination  the  plaintiff  testified  to  the  effect  that 
a  Mr.  Ellis,  an  officer  or  employe  of  the  defendant,  who  directed 
other  employes  what  work  to  engage  in,  ordered  the  plaintiff  to  do 
specified  blasting  and  to  use  dynamite  caps  and  fuse  in  doing  the 
work;  that  the  plaintiff  was  ignorant  of  the  danger  from  such  caps, 
other  than  the  one  to  which  the  fuse  was  attached,  being  exploded  by 
sparks  from  the  burning  fuse,  and  was  not  warned  of  that  danger, 
or  instructed  how  to  avoid  it;  and  that  he  was  injured  in  doing  the 
work  he  was  ordered  to  do  by  the  explosion  of  some  of  the  caps,  which 
he  left  near  by  while  he  was  preparing  to  set  off  a  blast.  In  the  course 
of  his  cross-examination  it  was  brought  out  that  on  a  former  occasion, 
while  he  was  an  employe  of  the  defendant,  he  had  worked  under  a 
Mr.  Davis,  an  employe  superior  to  the  plaintiff,  but  not  to  Mr.  Ellis, 
having  authority  to  give  orders  to  the  plaintiff.  Exceptions  were  re- 
served to  the  action  of  the  court  in  sustaining  objections  to  the  fol- 
lowing questions  asked  the  plaintiff  by  the  defendant's  counsel : 

"Q.  Don*t  you  know  that  on  that  occasion  Mr.  Davis  told  you  further  that 
your  carelessness  a  short  time  before  in  setting  oflE  dynamite  there  at  the 
rock  cut  had  come  near  causing  the  death  of  several  people  and  that  he 
didn't  want  you  to  have  anything  more  to  do  with  dynamite  V" 

**Q.  Mr.  Porter,  didn't  Mr.  Davis,  on  that  occasion,  tell  you  that  you  would 
have  nothing  to  do  with  dynamite  while  he  was  goneV" 

[1]  The  first  quoted  question  called  for  evidence,  not  of  carelessness 
on  the  part  of  the  plaintiff,  but  of  Davis  having  charged  him  with 
carelessness.  The  fact  that  that  question  called  for  testimony  of  the 
entirely  irrelevant  fact  of  Davis  imputing  fault  to  the  plaintiff,  whether 
justly  or  not,  is  enough  to  prevent  the  sustaining  of  the  objection  to 
it  being  treated  as  a  reversible  error. 

[2]  The  sustaining  of  the  objection  .to  the  last  quoted  question  is 
criticized  on  the  ground  that  the  effect  of  the  ruling  was  to  exclude 
evidence  of  the  plaintiff  having  been  warned  of  the  danger  to  which 
he  was  exposed  by  obeying  the  order  given  to  him  by  Ellis.  It  was. 
disclosed  that  at  the  time  the  plaintiff  was  hurt  Davis  was  absent  on  a 
business  trip.  It  is  not  denied  that  it  was  permissible  on  the  cross- 
examination  of  the  plaintiff  to  elicit  an  admission  by  him  that,  before 
receiving  and  obeying  the  order  given  by  EUis,  another  representative 
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of  the  defendant,  under  whom  he  had  formerly  worked,  had  ivamed 
him  of  the  danger  from  dynamite  caps  used  in  the  way  Ellis  directed 
blasting  to  be  done.  The  question  under  consideration  was  not  so 
framed  as  to  apprise  the  court  that  its  object  was  to  elicit  such  testi- 
mony. An  affirmative  answer  to  it  would  not  have  tended  to  prove 
that  Davis  warned  the  plaintiff  of  the  danger  of  doing  blasting  in  the 
way  ordered  by  Ellis,  or  instructed  him  how  to  avoid  such  danger, 
but  would  have  been  an  admission  of  the  immaterial  and  irrelevant 
circumstance  that  Davis,  before  leaving,  had  made  the  statement  that 
plaintiff  would  have  nothing  to  do  with  dynamite  while  he  (Davis)  was 
gone,  a  fact  in  the  f utiye  which  could  not  have  been  known  to  Davis ; 
the  plaintiff  being  subject  to  the  orders  of  another  or  others  while 
Davis  was  away. 

It  is  not  reversible  error  to  sustain  an  objection  to  a  question  which 
does  not  call  for  testimony  material  or  relevant  to  any  issue  in  the 
case.  It  is  not  made  to  appear  that  the  action  of  the  court  with  refer- 
ence to  the  last  quoted  question  had  the  effect  of  excluding  evidence 
which  the  defendant  was  entitled  to  adduce.  Davis  was  a  witness 
for  the  defendant  in  the  trial,  and  gave  his  version  of  what  occurred 
on  the  occasion  referred  to  in  the  questions  to  which  objections  were 
sustained. 

[3]  An  exception  was  reserved  to  the  refusal  of  the  court  to  give 
the  following  charge,  requested  by  the  defendant: 

"The  question  of  whether  dynamite  is  dangerous  is  not  an  issue  in  this 
ease;  the  accident  having  occurred,  not  from  dynamite,  but  from  dynamite 
caps." 

The  statement  of  fact  made  in  this  charge  was  a  correct  one.  The 
question  of  dynamite  being  dangerous  was  not  an  issue  in  the  case. 
The  plaintiff  was  hurt  by  the  explosion  of  caps  which  contained  a 
dangerous  high  explosive  other  than  dynamite.  No  exception  was 
reserved  to  the  court's  statement  to  the  jury  of  the  issues  of  fact 
in  the  case.  It  is  not  disclosed  that  anything  occurred  which  was 
calculated  to  convey  the  impression  to  the  jury  that  **the  question  of 
whether  dynamite  is  dangerous"  was  an  issue  in  the  case.  It  is  not 
denied  that,  if  there  had  been  such  an  occurrence,  the  court  might  prop- 
erly have  given  such  an  instruction  as  the  one  embodied  in  the  re-, 
quested  charge.  But  in  the  absence  of  any  such  occurrence  it  is  not 
seen  how  the  appellant  could  have  been  harmed  by  the  court's  refusal 
to  give  that  charge.  It  is  not  a  reversible  error  for  a  court  to  fail 
or  refuse  to  negative  the  presence  in  a  jury  case  of  an  issue  of  fact 
which  has  not  been  claimed  or  asserted  to  be  involved  in  it.  To  hold 
that  it  is  reversible  error  to  refuse  to  give  such  a  charge,  when  nothing 
has  happened  to  mislead  the  j.ury  as  to  the  issues  to  be  passed  on  by 
them,  would  open  the  door  to  requests  for  an  indefinite  number  of 
unnecessary  cautionary  instructions. 

The  conclusion  is  that  there  was  no  reversible  error  in  any  ruling 
complained  of. 

The  judgment  is  affirmed. 
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(249  Fed.  44J9 

MORRIS  &  CO.  V.  PECHENKA. 

(Circuit  Court  of  Appeals,  Eighth  Circujt    February  28,  1918.) 

No.  5023. 

Master  and  Servant  ^=5>155(2) — iNJURres  to  Servant — Duty  to  Warn. 

Where  an  eudless  carrier,  which  was  part  of  a  meat-pressing  machine 
and  was  made  of  narrow  wooden  slats  fastened  transversely  to  chains, 
traveled  In  a  ^at  position  except  at  the  turns  over  wheels  at  each  end 
of  the  machine,  at  which  points  the  slats  that  ordinarily  lay  close  to- 
gether, separated  only  to  close  again  when  they  had  passed  the  wheels, 
a  packing  company  using  the  machine  was  not  guilty  of  negligence  In  fail- 
ing to  warn  an  adult,  who  had  long  been  employed  in  the  packing  indus- 
try and  had  used  the  machine  Itself  for  some  weeks,  of  the  danger  of  his 
fingei*s  catching  between  the  slats  when  they  opened  over  the  wheels, 
for  the  defect  was  obvious,  and  the  employ^  was  as  capable  of  under- 
standing It  as  any  one  else. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;   Joseph  W.  Woodrough,  Judge. 

Action  by  Joseph  Pechenka  against  Morris  &  Co.,  a  corporation. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed, and  cause  remanded  for  new  trial. 

James  C.  Kinsler,  of  Omaha,  Neb.,  for  plaintiff  in  error. 
David  A.  Fitch,  of  Omaha,  Neb.  (Ringer  &  Bednar  and  Gurley  & 
&  Fitch,  all  of  Omaha,  Neb.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK,  CARLAND,  and  STONE,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Pechenka  recovered  a  judgment  against 
Morris  &  Co.  for  personal  injuries  sustained  while  working  at  a  ma- 
chine in  its  packing  house  at  South  Omaha,  Neb.  The  charge  of  negli- 
gence on  which  the  recovery  proceeded  was  that  there  was  a  danger  in 
the  operation  of  the  machine,  unknown  to  him,  of  which  the  company 
failed  to  inform  and  warn  him.  On  the  other  hand,  the  company 
claimed  that  whatever  danger  existed  was  so  open  and  obvious  that 
plaintiff  as  a  man  of  ordinary  intelligence  should  have  seen  «md  real- 
ized it. 

The  machine  was  for  pressing  pieces  of  hog  carcasses.  It  was  about 
six  feet  long,  was  supported  by  legs,  and  stood  upon  the  floor.  The 
part  of  it  important  here  was  an  endless  carrier,  moving  within  the 
metal  frame  or  standard.  When  in  operation  the  pieces  of  meat 
were  placed  on  the  carrier  at  one  end  of  the  machine,  carried  forward 
under  two  superimposed  cylinders  for  pressing,  and  then  discharged 
to  a  table  at  the  other  end.  The  carrier  was  not  unlike  an  endless* 
moving  sidewalk,  or  a  broad  belt  in  flat  position,  traveling  horizontally, 
except  at  the  turns  over  wheels  at  either  end.  It  was  about  three 
feet  wide,  and  was  made  of  narrow  wooden  slats  fastened  transverse- 
ly to  chains.  When  in  a  horizontal  position  the  sides  or  edges  of  the 
slats  lay  close  together  as  the  boards  of  a  walk,  but  at  the  turns  at  the 
ends  of  the  machine  they  opened  and  closed  as  they  departed  from 
and  again  approached  a  level.     At  the  end  of  the  machine,  at  which 
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the  pieces  of  meat  were  discharged  after  being  pressed,  there  was  a 
long  table  placed  close  up  to  the  slats  of  the  carrier.  The  height  or 
top  of  the  table  was  even  with  the  extreme  outward  bend  of  the  carrier 
on  its  downward  motion.  It  was  therefore  about  the  place  of  the 
widest  opening  between  the  edges  of  the  slats.  This  was  plaintiff's 
working  place.  His  duty  was  to  receive  the  pieces  of  meat  from  the 
carrier  and  keep  them  from  piUng  up  there  and  falling  on  the  floor, 
by  passing  them  back  to  other  workmen  at  the  table.  He  testified 
that  from  15  Jo  20  times  a  day  pieces  of  meat  in  being  pressed  under 
the  cylinders  would  become  fastened  between  the  slats  and  would 
not  loosely  fall  off  on  the  table,  and  that  in  such  cases  it  was  his 
duty  to  detach  them.  The  accident  happened  on  an  occasion  of  that 
kind.  He  put  his  hand  under  a  piece  of  meat  as  it  was  being  carried 
down  on  the  slats  and  two  fingers  were  caught  and  crushed.  His 
testimony,  with  lack  of  certainty,  was  that  his  fingers  must  have  been 
caught  in  the  closing  space  between  two  slats.  It  is  not  clear  how  it 
could  have  happened  that  way.  The  slat  openings  did  not  begin  to 
close  above  or  at  the  level  of  the  table,  and  the  evidence  of  the  prox- 
imity of  the  table  to  the  machine  made  it  unlikely  that  his  hand  or 
his  arm  was  drawn  below  it,  if  indeed  it  were  possible.  It  seems 
more  probable  from  the  record  that  his  fingers  were  caught  between  the 
end  of  the  table  and  the  carrier ;  but  we  will  take  as  a  fact  established, 
the  one  upon  which  the  verdict  was  based. 

The  plaintiff  was  48  years  of  age,  and  had  been  employed  in  pack- 
ing houses  in  South  Omaha  for  16  years.  He  had  been  engaged  at 
this  pressing  machine,  performing  the  same  duties,  from  2  to  4  hours 
daily  for  4  weeks  before  the  accident.  He  had  also  worked  at  the 
other  end  of  the  machine,  and  had  used  the  appliance  there  for  starting 
and  stopping  it.  At  that  end  the  order  of  the  opening  and  closing  of 
the  slats  of  the  carrier  was  the  reverse  of  that  at  the  end  where  he  was 
injured.  He  had  seen  the  machine  in  operation  and  at  rest.  There 
were  guards  at  the  sides  of  the  metal  frame  of  the  machine  covering 
the  wheels  and  belts,  but  it  cannot  reasonably  be  said  that  its  character 
and  method  of  operation,  including  that  of  the  carrier,  were  not  dis- 
cernible by  a  person  of  average  intelligence  using  ordinary  observation. 

The  machine  was  of  a  standard  make,  and  it  is  not  claimed  here 
that  it  was  defective  in  any  particular,  or  that  the  endless  carrier,  while 
in  motion,  could  or  should  have  been  guarded  by  a  protective  device. 
The  verdict  was  not  for  either  cause.  The  single  contention  is  that 
the  gradually  closing  edges  of  the  slats  on  their  downward  return 
movement  constituted  a  latent  danger,  and  that  the  company  should 
Tiave  warned  the  plaintiff  of  it.  To  warrant  a  recovery  in  such  a  case 
it  should  appear  that  the  plaintiff  did  not  know  and  appreciate  the 
danger,  and  that  his  ignorance  and  failure  to  comprehend  were  excus- 
able. In  Kohn  v.  McNulta,  147  U.  S.  238,  13  Sup.  Ct.  298,  37  L.  Ed. 
150,  the  court  said: 

"It  Is  not  pretended  that  these  cars  weYe  out  of  repair,  or  in  a  defective 
condition,  but  simply  that  they  were  constructed  differently  from  the  Wabash 
cars,  in  that  they  had  double  dead  woods  or  bumpers  of  unusual  length  to 
protect  the  drawbars.  But  all  this  was  obvious  to  even  a  passing  glance,  and 
the  risk  which  there  was  In  coupling  such  cars  was  apparent    It  required  no 
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special  skill  or  knowledge  to  detect  it.  The  Intervener  was  no  boy,  placed  by 
the  employer  In  a  position  of  undisclosed  danger,  but  a  mature  man,  doing  the 
ordinary  work  which  he  had  engaged  to  do,  and  whose  risks  in  this  respect 
were  obvious  to  any  one.  Under  those  circumstances  he  assumed  the  risk  of 
such  an  accident  as  this,  and  no  negligence  can  be  imputed  to  the  employer." 

In  Gleason  v.  Smith,  172  Mass.  50,  51  N.  E.  460,  it  was  said: 

"The  machine  on  which  he  was  injured  was  an  ordinary  machine  In  perfect 
condition.  ♦  ♦  ♦  Although  the  plaintiff  could  not  see  the  knives  when  the 
machine  was  in  operation,  there  is  nothing  to  indicate  that  an  examination  of 
the  machine  when  it  was  at  rest  would  not  have  shown  that  the  guard  did 
not  fully  cover  the  knives.  ♦  ♦  ♦  The  defendant  had  no  reason  to  suppose 
that  he  needed  instruction  in  regard  to  this  danger,  and  owed  him  no  duty 
either  to  change  the  guards  or  to  give  him  instruction  or  warning  about  it." 

See,  also,  Connolly  v.  Eldredge,  160  Mass.  566,  36  N.  E.  469;  Mis- 
sissippi River  Logging  Co.  v.  Schneider,  74  Fed.  195,  20  C.  C.  A.  390; 
King  V.  Morgan,  109  Fed.  446,  48  C.  C.  A.  507. 

That  the  slats  would  close  again  on  the  turn  was  obvious  to  any 
person  of  ordinary  powers.  The  danger  inhered  in  the  normal  opera- 
tion of  the  machine,,  and  the  plaintiff,  who  was  a  mature  and  ex- 
perienced man,  was  as  capable  of  knowing  and  understanding  it  as  any 
representative  of  the  company.  The  risk  of  fingers  in  a  closing  crack 
is  generally  learned  by  persons  of  average  intelligence  early  in  life, 
and  plaintiff  was  entitled  to  no  warning  beyond  that  furnished  by 
common  experience. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 


(249  FeO.  447) 

FUERST  BROS.  &  CO.,  Inc.,  v.  POLASKY  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    January  16,  1018.) 

No.  118. 

1.  Sales  «=»442(2) — Actions — Damages. 

In  a  suit  for  breacli  of  warranty,  the  ordinary  measure  of  damages  is 
the  difference  between  the  value  of  the  article  contracted  for  and  that 
delivered. 

2.  CouBTs  ^=>329 — Federal  Courts — Jurisdiction. 

The  federal  court  is  without  jurisdiction  of  a  suit  based  on  diversity 
of  citlssenship,  unless  the  allegation  of  damages  is  sutticlent  on  its  face 
to  satisfy  the  Jurisdictional  requirement  as  to  the  amount  involved. 

3.  Sales  ^=>435(5) — ^Actions — Damages. 

In  an  action  for  breach  of  warranty  as  to  the  amount  of  thorium  con- 
tained in  sand,  an  averment  of  special  damage,  In  that  the  sand  delivered 
contained  approximately  one-fifth  less  thorium  than  the  sand  which  the 
seller  agreed  to  deliver,  so  that  20  per  cent,  of  the  chemicals  and  labor 
used  in  extracting  it  were  wasted,  is  Insutticient  as  an  averment  of  spe- 
cial damage,  not  showing  that  the  character  of  the  sand  could  not  have 
been  ascertained  without  treating  the  whole  of  It. 

4.  Sales  €=5>442(6, 7) — Damages — Special  Damage. 

Where  sand  sold  contained  about  one-fifth  less  thorium  than  represent- 
ed, and  the  buyers  learned  that  fact  after  treating  a  small  part,  they 
cannot,  having  treated  the  entire  amount,  recover  as  special  damages 
one-fifth  of  the  expense  of  reduction,  on  the  theory  that,  as  the  yield  was 
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one-flfth  less  than  the  amount  agreed  upon,  that  percentage  of  expense 
was  wasted. 
5.  Sales  C=»442(1) — Damages — Measure. 

Where  sflnd  contained  a  less  quantity  of  thorium  than  represented,  the 
buyers'  measure  of  damages  Is  the  value  of  the  extracted  thorium  in 
quantity  equal  to  what  the  sand  should  have  contained,  less  the  cost  of 
extraction,  plus  the  contract  price  of  the  sand. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Harry  Polasky  and  another,  trading  as  the  New  Process 
Gas  Mantle  Company,  against  Fuerst  Bros.  &  Co.,  Incorporated.  There 
was  a  judgment  for  plaintiffs,  and  defendant  brings  error.  Reversed, 
and  complaint  dismissed. 

Writ  of  error  to  a  .ludement  of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  for  $3,980.75  In  an  action  at  law  upon  the  verdict  of  a 
jury.  The  jurisdiction  of  the  District  Court  depended  upon  diversity  of  citi- 
zenship and  the  amount  In  controversy.  The  complaint,  after  stating  di- 
versity of  citizenship,  went  on  to  allege  that  on  the  25th  of  June,  1915,  the 
plaintiffs  agreed  to  purchase  of  the  defendant  30  tons  of  monazlte  sand,  con- 
taining a  minimum  of  6  per  cent,  thorium  oxide,  at  the  rate  of  $55  for  each 
per  cent,  of  thorium  oxide  per  short  ton,  the  percentage  to  be  based  upon  a 
European  chemist's  analysis ;  that  thereafter  tlie  defendants  delivered  to  the 
plaintiff  33.628  tons  of  monazlte  sand,  representing  to  the  plaintiff  that  the 
same  contained  by  a  European  chemist's  analysis  6.35  per  cent,  of  thorium 
oxide,  and  charged  the  plaintiff  $55  a  ton  for  each  percentage  of  thorium 
oxide  contained  in  each  short  ton ;  that  the  plaintiff,  relying  on  these  repre- 
sentations, accepted  the  sand  and  paid  to  the  defendant  the  sum  of  $11,744.58, 
at  the  rate  of  $349.25  a  ton ;  that  the  sand  did  not  contain  6.35  per  cent,  of 
thorium  oxide,  as  represented,  but  only  5.31  per  cent.,  as  the  plaintiff  subse- 
quently ascertained  by  analysis.  The  ad  damnum  was  laid  in  the  ninth  and 
tenth  articles  of  the  complaint  as  follows: 

"Ninth.  That  the  difference  between- the  value  of  the  sand  so  delivered  to 
the  plaintiffs  as  aforesaid,  and  that  which- the  defendant  agreed  to  deliver, 
and  for  which  the  plaintiffs  paid,  Is  nineteen  hundred  and  twenty-tlve 
($1,025.00)  dollars. 

"Tenth.  That  by  reason  of  the  misrepresentations  and  breach  of  warranty 
of  the  defendant  as  aforesaid,  the  plaintiffs  suffered  additional  damages  in 
the  sum  of  two  thousand  ($2,000)  dollars,  In  that  the  sand  delivered  by  the 
defendant  to  the  plaintiff  yielded  approximately  twenty  per  cent.  (207c)  less 
thorium  than  the  sand  which  the  defendant  agreed  to  deliver,  and  that  there- 
fore twenty  per  cent  (20%)  of  the  chemicals  and  labor  were  wasted,  due  to 
the  fact  that  the  said  monazlte  sand  was  not  up  to  the  grade  represented  and 
warranted  by  the  defendant." 

The  plaintiff  proved  delivery  In  the  autumn  of  1015,  and  that  It  stored 
the  sand  until  some  time  In  January  or  February,  1916,  at  which  time  it  be- 
gan to  use  it,  and  upon  analysis  found  that  It  contained  5.31  per  cent,  of 
thorium  oxide.  After  ascertaining  breach  of  the  contract  It  repudiated  the 
dellverj',  but  retained  and  used  the  sand,  which  the  defendant  would  not 
receive.  The  damages  were  made  up  on  the  following  principles,  as  stated  In 
the  complaint:  B^rst,  the  difference  In  the  value  of  the  sand  paid  for  and 
that  delivered,  based  upon  content,  computeil  at  the  figures  stated  in  the 
contract,  and  amounting  to  $1,923.51,  but  stipulated  at  $1,925;  second,  that 
proportion  of  the  cost  of  treating  the  whole  of  the  sand  actually  delivered 
which  the  absent  percentage  of  thorium  oxide  bore  to  the  percentage  stated  In 
the  contract.  The  jury  found  a  verdict  for  both  elements  of  damages  under 
the  charge  of  the  judge  and  under  exception  of  the  defendant.  In  this  court, 
and  in  the  court  below,  the  defendant  questioned  the  jurisdiction  over  the 
subject-matter,  the  point  being  that  the  amount  In  controversy  was  less  than 
$3,000. 
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Norbert  Heinsheimer,  of  New  York  City  (Henry  K.  Heyman,  of 
New  York  City,  of  counsel),  for  plaintiff  in  error. 

Charles  S.  Aronstam,  of  New  York  City  (A.  Freedman,  of  New 
York  City,  on  the  brief),  for  defendant  in  error. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1]  This  being  a  suit  for  breach  of.  warranty,  the  ordinary 
measure  of  damages  would  be  the  difference  between  the  value  of 
the  monazite  sand  contracted  for  and  that  delivered.  Florence  Oil, 
etc.,  Co.  v.  Farrar,  119  Fed.  150,  55  C.  C.  A.  656.  Now  the  value  of 
the  lower  grade  of  monazite  sand  is  theoretically  not  to  be  determined 
by  the  absence  of  that  thorium  which  the  plaintiff  paid  for  and  did 
not  get.  Moreover,  in  the  case  at  bar  the  plaintiff^s  own  evidence 
actually  showed  that  5  per  cent,  monazite  sand  has  a  value  of  $50 
per  ton  for  each  percentage,  instead  of  $55.  Hence  the  plaintiff  might 
have  asked  that  the  value  of  the  sand  actually  delivered  be  taken  at 
$265.50  per  ton,  instead  of  the  price  paid,  $349.25.  The  damages  under 
that  aspect  would  have  been  $2,816.35,  instead  of  $1,925,  though  this 
was  still  not  sufficient  for  purposes  of  jurisdiction.  In  order  to  sup- 
plement the  discrepancy  between  the  difference  in  value,  stated  at 
$1,925,  and  the  jurisdictional  amount,  the  plaintiff  added  to  its  ad 
damnum,  by  way  of  special  damages,  that  proportion  of  the  total 
cost  of  treating  the  monazite  sand  which  the  absent  percentage  of 
thorium  bore  to  the  total  percentage  contracted  for,  roughly  20  per 
cent.  Its  theory  was  that  it  might  take  as  absolute  loss  that  proportion 
of  the  cost  which  would  have  resulted  in  extracted  thorium,  if  the  de- 
livery had  been  according  to  the  contract. 

[2,3]  If  the  allegation  in  the  complaint  of  these  added  damages 
is  on  its  face  insufficient  in  law,  the  court  below  was  without  jurisdic- 
tion. Vance  v.  Vandercook,  170  U.  S.  468,  18  Sup.  Ct.  645,  42  L.  Ed. 
nil;  North  Amen,  etc.,  Co.  v.  Morrison,  178  U.  S.  262,  20  Sup. 
Ct.  869,  44  Iv.  Ed.  1061 :  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co., 
190  U.  S.  540,  23  Sup.  Ct.  754,  47  L.  Ed.  1171.  The  last  case  is  par- 
ticularly close,  holding  that  even  notice  to  the  seller  of  the  buyer's 
purposes  is  not  sufficient  to  charge  him  with  the  loss  resulting  from 
their  disappointment.  There  can  be  no  doubt  that  the  tenth  article 
was  insufficient  as  an  allegation  of  special  damages,  for  it  did  not 
allege  that  the  plaintiff  could  not  ascertain  the  character  of  the  sand 
without  incurring  the  cost  of  treating  the  whole  of  the  sand,  or  that 
the  defendant  had  contracted  with  reference  to  any  such  necessity 
nor  indeed,  even  that  it  had  had  notice  of  it,  assuming  that  such  an 
allegation  could  have  survived  (Globe  Refining  Co.  v.  Landa  Cotton  Oil 
Co.,  supra),  under  the  peculiar  circumstances  of  the  case.  Without 
some  sufficient  allegations  the  damages  were  necessarily  limited  by  the 
ninth  article  and  were  too  small.  It  follows  that  the  District  Court 
was  without  jurisdiction,  and  should  have  dismissed  the  complaint 
sua  sponte. 
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[4,  5]  Furthermore,  even  if  we  were  not  strictly  limited  in  juris- 
dictional questions  to  the  form  of  the  pleading,  or  assuming  that, 
since  the  case  was  tried,  and  the  plaintiff  got  a  verdict,  we  might  treat 
the  pleadings  as  conformed  to  the  proof,  the  result  is  no  different, 
because  under  no  pleading  that  the  proof  would  admit  was  there  ju- 
risdiction. It  appeared  on  the  contrary  that  the  plaintiff  learned  of  the 
deficiency  of  the  sand  in  thorium  oxide  when  only  a  small  part  of  it, 
between  3  and  4  tons,  had  as  yet  been  ground.  There  was,  besides, 
not  the  least  color  for  saying  that  the  defendant  had  even  notice,  to 
say  nothing  of  more,  of  this  supposed  necessity  to  run  through  the 
whole  of  the  sand.  Finally,  passing  even  these  fatal  deficiencies,  there 
was  no  proof  of  special  damages,  if  any  such  were  recoverable.  The 
proportion  of  the  cost  of  treating  the  sand  would  not  have  been  the 
measure.  The  proper  measure  would  in  that  event  have  been  the 
value  of  extracted  thorium,  in  quantity  equal  to  what  the  sand 
should  have  contained,  less  the  cost  of  extraction,  plus  the  contract 
price  of  the  sand.  There  was  no  evidence  of  the  value  of  extracted 
thorium,  nor  any  basis  for  inference  of  its  value. 

The  judgment  is  reversed,  and  the  complaint  dismissed  for  lack 
of  jurisdiction,  with  costs. 


(240  Fed.  450) 

BOSTON  &  YARMOUTH  S.  S.  CO.,  Ltd.,  v.  FRANCIS. 

(Circuit  Court  of  Appeals,   First  Circuit     March  6,  1918.) 

No.  1320. 

Shipping  ^=>166(1) — ^Liability  of  Vessels — I:^jurt  to  Passenger. 

A  verdict  finding  defendant  steamship  company  liable  for  an  Injury 
to  plaintiff,  a  passenger,  by  being  thrown  from  a  settee  in  the  cabin 
on  which  she  was  sleeping,  held  supported  by  the  evidence,  from  which 
It  appeared  that  the  vessel  had  Just  passed  from  the  shelter  of  the  land 
into  rough  water,  that  there  was  a  drop  leaf  in  the  front  of  the  settee, 
which  could  be  hooked  up  to  prevent  persons  lying  thereon  from  being 
thrown  out,  and  that  there  was  a  stewardess  employed  to  look  after  the 
safety  of  lady  passengers,  and  whose  duty  it  was  to  hook  up  such  leaves 
when  passengers  were  lying  on  the  settee  in  rough  weather,  but  that  she 
did  not  see  plaintiff,  and  did  not  raise  the  leaf. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  James  M.  Morton,  Judge. 

Action  at  law  by  Ida  Francis  against  the  Boston  &  Yarmouth 
Steamship  Company,  Limited.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

C.  C.  Barton,  Jr.,  of  Boston,  Mass.  (Barton  &  Harding,  of  Boston, 
Mass.,  on  the  brief),  for  plaintiff  in  error. 

Wendell  P.  Murray,  of  Boston,  Mass.  (William  J.  Williams,  of 
Boston,  Mass.,  on  the  brief),  for  defendant  in  error. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  plaintiff  in  error  (hereinafter  called 
defendant)  seeks  to  reverse  a  judgment  in  the  District  Court  in  favor 

^s»For  other  cams  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  DlsesU  A  Indexes 
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of  the  defendant  in  error  (hereinafter  called  plaintiff)  for  damages  for 
personal  injuries  sustained  by  her  while  a  passenger  on  the  defend- 
ant's steamer  Boston,  during  a  voyage  from  Boston  to  Yarmouth, 
Nova  Scotia. 

According  to  the  undisputed  evidence,  her  injuries  were  occasion- 
ed by  being  rolled  or  pitched,  in  rough  water  encountered  after  pass- 
ing Cape  Ann,  from  a  settee  in  the  cabin  to  the  cabin  floor.  Upon 
this  settee  she  had  lain  down  and  gone  to  sleep,  partly  dressed,  some 
hours  before.  Not  including  the  cushion  upon  it  at  the  time,  the 
settee  was  141/4  inches  above  the  cabin  floor.  It  was  provided 
with  a  leaf  on  the  side  from  which  she  fell,  so  arranged  as  to  hang 
down  in  front  when  not  in  use,  but  capable  of  being  raised  and  made 
fast  with  a  hook  and  eye  for  the  purpose  of  protecting  passengers 
who  might  occupy  it  as  a  bed  from  being  rolled  or  pitched  off.  This 
leaf  had  not  been  so  raised  or  made  fast. 

The  jury  found  specially  that  the  defendant  was  negligent  in  per- 
mitting the  plaintiff  to  go  to  sleep  on  the  settee  without  putting  up 
the  leaf,  and  also  in  not  discovering  that  she  was  sleeping  on  the  set- 
tee at  the  time  of  the  accident,  and  in  not  warning  her  of  the  danger 
therefrom.  The  jury  found  also  that  the  plaintiff  did  not  fail  to 
exercise  ordinary  care  for  her  own  safety.  As  to  a  claim  made  by 
her  for  the  defendant's  failure  to  provide  reasonable  medical  attend- 
ance and  treatment  after  the  accident,  the  jury  further  found  the 
defendant  negligent  in  failing  to  furnish  her  with  such  attendance  and 
treatment. 

The  only  error  assigned  is  the  court's  refusal  to  rule  that  on  all 
the  evidence  the  plaintiff  was  not  entitled  to  recover  under  any  count 
of  her  declaration.  There  was  testimony  from  the  only  stewardess 
on  duty  during  the  voyage,  called  as  a  witness  by  the  defendant,  in 
view  of  which  we  are  clearly  unable  to  hold  that  there  was  no  evi- 
dence upon  which  the  defendant's  negligence  could  be  found  to  have 
caused  the  accident.  The  stewardess  testified,  among  other  things, 
that  when  the  settees  were  used  for  berths  the  board  was  hooked 
up  by  her,  "which  protects  people  from  falling  out" ;  that  "she  would 
not  have  permitted  the  plaintiff  to  go  to  sleep  on  that  settee  if  she 
had  noticed  her" ;  that  it  was  "not  safe  for  a  person  to  go  to  sleep  on 
that  settee  unless  the  side  board  is  up  and  held  by  the  hook  in  such 
stormy  weather";  also  that  she  was  "down  there  every  quarter  of 
an  hour,"  and  her  duties  were  to  look  after  the  ladies  throughout  the 
ship,  including  the  cabin.  The  jury  could  have  found  from  such  tes- 
timony that  it  was  the  stewardess'  duty  to  notice  the  plaintiff's  situa- 
tion and  guard  against  danger  to  her,  either  by  warning  her  off  the 
settee  or  by  putting  up  the  board. 

Nor  can  we  hold — although  the  plaintiff  testified  that  she  had  been 
a  frequent  passenger  on  the  steamer,  knew  that  there  was  such  a  leaf 
and  what  it  was  for,  and  that  there  were  berths  in  the  cabin  which 
she  might  have  occupied  in  which  she  would  not  have  been  exposed 
to  any  danger  of  being  thrown  out — that  no  other  finding  was  reason- 
ably possible  than  a  finding  that  the  plaintiff's  own  negligence  con- 
tributed to  her  injury.  The  jury  could  have  found  that  she  was 
162  C.O.A.— 2 
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justified  in  relying  on  the  stewardess  to  look  after  her  safety  by  put- 
ting up  the  leaf,  or  by  warning  her  of  the  danger  in  remaining  on  the 
settee  without  having  it  put  up. 

There  was  also  testimony  from  the  chief  officer  of  the  Boston 
from  which  negligence  on  the  defendant's  part  in  another  respect 
might  have  been  found.  According  to  his  testimony  the  wind  was 
from  the  northwest,  gradually  increasing  in  violence  during  the  voy- 
age, and  while  the  vessel  was  more  or  less  protected  from  it,  and  the 
heavy  sea  raised  by  it,  so  long  as  she  was  under  the  lee  of  Cape  Ann, 
she  received  their  full  force,  after  passing  the  cape,  against  her  port 
quarter,  being  that  part  of  her  in  which  the  ladies'  cabin  was  situated. 
The  jury  might  have  regarded  this  as  a  change  in  conditions  which 
the  officers  of  the  vessel  ought  to  have  anticipated,  while  the  plaintiff 
could  not  reasonably  have  been  expected  to  do  so,  and  might  have 
found  that  due  care  on  their  part  required  seasonable  notice  from 
them  to  the  stewardess,  to  see  that  all  occupants  of  berths  or  settees 
in  the  cabin  were  made  secure. 

The  plaintiff  testified  that  her  arm  or  wrist  was  broken  by  her  fall. 
The  defendant's  chief  steward  and  the  stewardess  above  mentioned 
testified  that  after  examining  her  they  found  nothing  to  indicate  that 
any  bones  were  broken.  Except  by  them,  it  did  not  appear  that  any 
measures  for  her  relief  were  taken  on  the  defendant's  betialf,  and  as 
to  what  was  done  by  them  the  evidence  was  conflicting.  No  physician 
was  on  board,  and  although,  ^according  to  the  chief  steward,  the  com- 
pany had  at  cominand  the  services  of  a  doctor  in  Yarmouth,  who 
could  get  there  in  about  five  minutes,  and  whom  they  had  frequent 
occasion  to  call,  no  attempt  appeared  to  have  been  made,  after  the 
boat's  arrival  at  8:15  a.  m.,  to  obtain  medical  aid  for  her,  although  the 
train  for  Digby,  to  which  she  went  from  the  boat,  did  not  leave  the 
wharf  until  9:40  a.  m. 

The  evidence  on  the  plaintiff's  behalf  tended  to  show  that  she  asked 
that  before  she  left  the  boat  a  doctor  be  sent  for.  This  the  stew- 
ardess and  the  chief  steward  denied.  If,  upon  this  or  other  disputed 
points  bearing  upon  her  treatment  after  the  accident,  the  plaintiff's 
testimony  was  believed  as  against  that  tending  to  contradict  it,  the 
jury  could  have  found  that  she  did  not  receive  that  degree  of  care  and 
attention  which  her  injuries  demanded,  so  far  as  was  reasonably 
practicable  for  the  defendant  to  afford  it  with  such  facilities  as  were 
at  its  employes'  command. 

The  judgment  of  the  District  Court  is  affirmed,  with  interest,  and 
the  defendant  in  error  recovers  her  costs  of  appeal. 
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(249  Fed.  785) 

SOUTHERN  PAC.  CO.  et  al.  v.  UNITED   STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  6,  1918.) 

No.  2958. 

1.  PuBXic  Lands  ^=>120 — Patents — Affidavit. 

Where  a  railroad  company,  which  selected  lands  under  Its  grant  of 
certain  alternate  sections  of  public  land  not  mineral  in  character,  was 
required  to  attach  to  its  selection  list  an  affidavit  of  its  land  agent  setting 
forth  that  the  lands  had  been  examined  and  to  the  best  of  his  knowledge 
were  not  of  mineral  character,  the  agent,  in  a  suit  to  set  aside  the 
patent  on  the  ground  that  Ihe  lands  were  valuable  for  minerals,  must 
be  charge<i  with  knowledge  of  facts  which  an  examination  would  have 
disclosed,  as  well  as  all  facts  known  to  the  railroad  company's  geologists 
and  employ^. 

2.  Mines  and  Minerals  ^=»17(3) — ^Mineral  Liands — Discovery. 

Public  lands  are  not  locatable  or  enterable  as  mineral  lands  until  dis- 
covery, and  mere  information  that  they  may  be  valuable  for  oil  pur- 
poses is  not  a  discovery. 
8.  Public  Lands  «=»120 — Entry — Evidence. 

In  a  suit  to  cancel  a  patent  to  public  lands  issued  to  a  railroad  com- 
pany on  an  affidavit  of  Its  land  agent  that  the  lands  were  not  of  mineral 
character,  evidence  held  insufficient  to  show  that  at  the  time  the  selec- 
tion list  and  affidavit  were  prepared  the  conditions  were  such  as  to  en- 
gender a  belief  that  the  lands  were  valuable  on  account  of  the  oil  de- 
posits, and  hence  a  patent  thereto  cannot  subsequently  be  set  aside  be- 
cause the  lands-  were  afterwards  discovered  to  be  in  an  oil  belt 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  the  Northern  Division  of  California ;  Robert  S.  Bean, 
Judge. 

Bill  by  the  United  States  of  America  against  the  Southern  Pacific 
Company,  a  corporation,  and  others.  From  a  decree  for  complain- 
ant, defendants  appeal.    Reversed,  with  directions  to  dismiss  bill. 

Guy  V.  Shoup  and  Charles  R.  Lewers,  both  of  San  Francisco,  Cal., 
and  Joseph  H.  Call  and  James  W.  McKinley,  both  of  Los  Angeles, 
Cal.  (Wm.  F.  Herrin,  of  San  Francisco,  Cal.,  of  counsel),  for  appel- 
lants. 

F.  P.  Hobgood,  Jr.,  Sp.  Asst.  Atty.  Gen.,  for  the  United  States. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  DIETRICH, 
District  Judge. 

DIETRICH,  District  Judge.  This  is  an  appeal  by  the  Southern  Pa- 
cific Railroad  Company  and  other  defendants  from  a  final  decree 
entered  August  9,  1915,  in  the  District  Court  of  the  Southern  District 
of  California,  canceling  a  patent  issued  to  the  railroad  company  on 
December  12,  1914,  for  6,109.17  acres  of  land.  The  patent  was  pro- 
cured, so  the  bill  charges,  through  the  fraud  of  the  railroad  company, 
in  that  it  falsely  represented  to  the  Land  Department  that  the  lands 
were  nonmineral  and  were  of  the  character  contemplated  by  the  grant 
of  July  27,  1866  (14  Stat.  292,  c.  278),  and  the  joint  resolution  of 
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June  28,  1870  (16  Stat.  382,  No.  87).  This  grant  was  to  the  Southern 
Pacific  Railroad,  the  predecessor  in  interest  of  appellant,  of  every 
alternate  section  of  public  land,  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  ten  alternate  sections  per  mile  on  each  side  of 
the  grantee's  line  of  road.  Suitable  provision  is  made  in  the  act  for 
the  lieu  selection  of  unoccupied  agricultural  lands  in  odd-numbered 
sections,  within  20  miles  of  the  line  of  road,  to  make  good  such  losses 
as  might  be  sustained  from  the  primary  grant  because  of  the  mineral 
character  of  lands  embraced  within  the  limits  thereof.  The  lands  in 
suit  were  selected  as  lieu  lands  under  this  provision,  and  embrace 
parts  of  sections  17  and  19,  and  all  of  sections  15,  21,  23,  25,  27,  29, 
33,  and  35,  in  township  30  south,  range  23  east,  Mt.  Diablo  Base  and 
Meridian,  which  township  and  range  will,  for  convenience,  be  referred 
to  as  30—23. 

[1]  By  regulation  existing  at  the  time  the  selection  was  made,  the 
railroad  company  was  required  to  attach  to  its  selection  list,  and  to 
file  with  the  local  land  officers,  an  affidavit  by  its  land  agent,  "setting 
forth  in  substance  that  he  has  caused  the  lands  mentioned  to  be  care- 
fully examined  by  the  agents  and  employes  of  the  company  as  to  their 
mineral  or  agricultural  character,  and  that  to  the  best  of  his  knowledge 
and  belief,  none  of  the  lands  returned  in  said  list  are  mineral  lands." 
19  Land  Dec.  21.  Such  an  affidavit,  executed  by  Charles  W.  Eber- 
lein,  acting  land  agent  of  the  company,  was  attach^  to  the  selection 
list  in  question,  as  was  also  another  affidavit,  in  which  he  stated  that 
the  lands  were  "not  interdicted  mineral  or  reserved  lands,"  but  were 
"of  the  character  contemplated  by  the  grant,  being  within  the  limits  of 
the  exterior  ten  (10)  miles  indemnity  belt,"  etc.  While  couched  in 
technical  language,  the  full  scope  of  the  charge  as  set  forth  in  the 
bill  is  that,  whereas  the  lands  were  known  to  be  valuable  for  their 
mineral  oil,  Eberlein  falsely  represented  to  the  Land  Department  that 
they  were  nonmineral,  and  thus  induced  the  department  to  issue  the 
patent.  There  is  some  conmient  in  the  government's  brief  upon  the 
statement  in  the  affidavit  that  affiant  had  caused  the  lands  to  be  care- 
fully examined  by  the  agents  and  employes  of  the  company,  and  the 
correctness  thereof  is  no  doubt  open  to  question ;  but  there  is  no  aver- 
ment in  the  bill  of  its  falsity,  nor  is  any  relief  claimed  by  reason  there- 
of. And,  besides,  it  is  not  thought  that  such  a  statement,  even  if  un- 
true, is  actionable  in  itself.  It  is  significant  here  only  by  reason  of 
its  association  with  the  accompanying  statement  that  the  listed  lands 
were  nonmineral  in  character ;  in  that  connection  it  may  serve  to  for- 
tify the  view  that,  in  making  the  substantive  representations  as  to  the 
character  of  the  land,  Eberlein  is  to  be  held  chargeable  with  knowl- 
edge of  all  the  conditions  which  such  careful  examination,  if  made, 
would  have  disclosed.  Accordingly,  in  determining  the  quality  and 
legal  effect  of  his  representation  that  to  the  best  of  his  knowledge 
and  belief  none  of  the  lands  were  mineral  in  character,  we  shall  as- 
sume that  he  had  all  such  available  information,  including  of  course 
everything  that  was  known  to  the  company's  geologists  and  other 
agents  or  employes;  and,  indeed,  as  a  matter  of  fact,  we  find  that, 
through  its  several  agencies,  the  company  had  such  information  as  a 
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fairly  careful  surface  exploration  of  the  territory  by  the  prospector 
and  geologist  would  afford,  and,  for  present  purposes,  this  knowledge 
must  be  imputed  to  Eberlein,  its  responsible  agent  and  representative. 
With  such  information,  could  he  truthfully  and  in  good  faith  repre- 
,sent  to  the  Land  Department  that  to  the  best  of  his  knowledge  and 
belief  the  lands  were  nonmineral? 

[2,  3]  When  we  come  to  analyze  the  record,  we  find  that  as  to  the 
physical  conditions  there  is  little  conflict  in  the  evidence,  and  that» 
aside  from  the  "expert"  testimony,  the  greater  part  of  it  relates  to  the 
geological  significance  which  people  variously  qualified  or  unqualified 
were,  during  the  general  period  in  which  the  lists  were  filed,  inclined 
to  attach  to  such  conditions.  The  original  list  was  offered  for  filing 
November  14,  1903,  but  to  correct  certain  errors  a  new  or  amended 
list  was  filed  on  September  6,  1904.  We  therefore  inquire:  What 
were  the  observable  geological  and  other  physical  conditions  during 
that  period? 

The  lands  are  situated  in  what  are  locally  known  as  the  Elk  Hills, 
the  range  of  which  is  approximately  15  miles  long  and  6  or  7  miles 
wide  at  the  widest  point,  with  a  northwesterly  and  southeasterly  trend. 
Toward  the  east  they  fall  quite  abruptly  for  1,000  or  1,200  feet  to  the 
broad  San  Joaquin  Valley.  From  5  to  10  miles  westerly,  with  a 
similar  trend,  is  the  main  uplift  of  the  region  called  the  Temblor 
Range,  between  which  and  the  Elk  Hills  are  the  McKittrick  Hills  to  the 
north,  and  the  Buena  Vista  Hills  to  the  south ;  the  several  uplifts  be- 
ing separated  and  defined  by  narrow  intervening  valleys.  To  the  pros- 
pector for  oil  doubtless  the  most  conspicuous  feature  of  the  territory 
in  1903  and  1904  was  the  actual  development,  more  particularly  in 
the  McKittrick  Hills,  but  also  at  Sunset,  25  or  30  miles  to  the  south- 
east, and  at  Midway,  halfway  between,  the  latter  fields  both  being 
upon  the  easterly  flank  of  the  Temblor  Range.  In  the  aggregate  there 
were  in  these  three  fields  in  1904  between  200  and  300  wells  (part  of 
them  producing),  and  particularly  in  the  McKittrick  field  the  presence 
of  oil  in  large  volume  reasonably  near  the  surface  and  economically 
susceptible  to  extraction  was  abundantly  shown.  Perhaps  20  per 
cent,  of  these  wells  were  in  the  Midway  field,  and  the  others  were 
about  equally  divided  between  McKittrick  and  Sunset.  If  a  line  had 
been  drawn  from  McKittrick  to  Sunset,  through  Midway,  it  would 
have  been  observed  that  all  of  the  development  was  within  a  zone  not 
to  exceed  a  maximum  width  of  3  miles,  and  for  most  of  the  dis- 
tance less  than  2  miles.  The  railroad  company's  geologists,  who  were 
in  the  territory  at  various  times  during  this  period,  doubtless  noted 
oil  seepages  and  oil  sand  outcrops  for  many  miles  along  the  line  of 
the  McKittrick  development,  and  in  several  places  along  a  line  or 
zone  westerly  from  the  Midway  field.  From  observations  readily 
made  they  must  have  concluded  that  underlying  this  zone  there  were 
shales  in  which  it  is  supposed  the  oil  originates,  and  beds  of  «and  in- 
to which  it  migrates.  They  must  have  further  concluded  that  the 
several  uplifts  are  structural,  that  is,  they  are  the  results  of  a  fold- 
ing or  of  foldings  of  the  earth's  crust,  and  they  would  have  known 
that  such  a  fold  or  anticline  is  a  favorable  formation  for  the  accumu- 
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lation  and  retention  of  oil.  They  would  have  determined  that  the 
principal  dip  of  the  country  is  northeasterly,  and  the  general  trend  of 
the  fold  axes  is  northwesterly  and  southeasterly. 

With  these  known  conditions,  and  with  such  additional  surface 
occurrences  as  might  have  been  observed  in  the  Elk  Hills  themselves, 
(admitted  by  all  to  be  of  minor  significance),  should  they,  by  a  process 
of  geological  correlation,  have  reasonably  concluded  that  the  lands 
in  question  were  riiineral  lands,  in  the  sense  in  which  the  phrase  is 
judically  used?  They  would  have  noted  that  from  this  zone  of  de- 
velopment it  wa^  a  distance  of  between  3  and  4  miles  to  the  nearest, 
and  approximately  9  miles  to  the  most  distant,  of  the  lands  in  ques- 
tion, with  a  valley  intervening.  The  only  development,  if  such  it  may 
be  called,  upon  the  township  in  which  the  lands  are  embraced,  or  to 
the  north,  or  to  the  east  thereof,  or  to  the  south  (aside  from  the 
Midway  and  Sunset  fields,  several  miles  away),  was  an  abandoned 
prospect  hole  in  section  8,  30 — 23,  sunk  to  a  depth  of  about  900  feet, 
in  1901,  without  encountering  oil;  and  another  abandoned  hole  on 
section  2,  31 — 24,  sunk  about  600  feet,  in  1901,  striking  small  amounts 
of  oil.  As  to  surface  indications,  such  as  gas  blow-outs,  brea,  and 
oil  sands,  which  seem  to  be  of  about  the  same  significance  to  the  oil 
prospector  that  float  and  stain  are  to  the  lode  prospector,  the  evidence 
is  not  highly  satisfactory,  and,  when  limited  to  the  lands  in  question, 
or,  indeed,  to  the  entire  township  in  which  they  are  embraced,  very 
meager.  In  a  few  places  to  the  north  and  east,  witnesses  who  testified 
doubtless  believed  that  they  found  traces  of  oil  that  has  vanished; 
but  whether  any  importance  at  all  can  be  attached  to  these  occurrences 
is  left  in  much  uncertainty  because  of  the  doubtful  character  of  the 
most  conspicuous  one,  and  the  only  one  the  existence  of  which  was 
more  or  less  generally  known,  namely,  a  so-called  oil  seepage  in  sec- 
tion 32,  30 — ^24 — 2L  little  more  than  a  mile  easterly  from  the  east 
boundary  of  township  23.  To  say  nothing  of  the  view  of  the  defend- 
ant's experts  that  there  was  no  oil  here,  or  anything  to  indicate  the 
presence  of  oil,  one  of  the  chief  experts  for  the  government  testified 
that  he  had  made  two  examinations  of  the  sands  (which,  it  is  to  be 
noted,  were  dry),  and  upon  a  choroform  test  they  gave  no  oil.  He 
found  some  particles  of  carbon,  and  by  a  course  of  reasoning  reached 
the  conclusion  that  at  some  time  in  the  past  escaping  gas  carried  oil, 
which  had  either  been  burned  or  had  evaporated.  But  manifestly,  if 
necessary  to  resort  to  such  possible  reasoning,  it  can  scarcely  be  held 
that  an  occurrence  of  so  doubtful  a  nature  and  significance  must  have 
been  regarded  by  the  defendant's  geologists  in  1903  and  1904  as  having 
an  important  bearing  upon  the  question  of  the  mineral  character  of 
the  selected  lands. 

Resorting  to  the  history  of  the  region,  the  railroad  company's  geol- 
ogists would  have  learned  that  until  oil  was  discovered  in  the  Kern 
river  field  near  Bakersfield  in  the  spring  of  1899,  30  miles  to  the 
east,  the  land  in  suit,  as  well  as  the  surrounding  territory,  had  been 
used  for  grazing  purposes  only,  and  had  not  attracted  serious  atten- 
tion for  its  mineral  possibilities;  that  following  the  Kern  river  dis- 
covery there  was  widespread  excitement,  and  the  whole  countryside 
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was  plastered  with  "locations"  and  "relocations."  People  from  all 
walks  of  life  were  drawn  into  the  race  for  claims.  No  one  pretended 
to  make  an  actual  discovery,  and  one  group  of  speculators,  employing 
25  or  30  locators,  located  approximately  50  square  miles.  Everything 
unpatented  was  taken  in.  The  claims,  of  course,  were  speculative,  and 
in  the  Elk  Hills  no  actual  discovery  was  made,  and,  with  the  two  ex- 
ceptions heretofore  noted,  there  was  no  attempt  at  discovery  or  devel- 
opment. Claims  were  held,  not  by  Working  them,  but  by  the  cheaper 
method  of  relocation,  so  that  in  1903  locations  were  sometimes  piled 
upon  each  other  three  or  four  deep.  As  a  result,  doubtless,  of  the  dis- 
coveries in  the  Kern  river  field  and  the  later  ones  at  McKittrick  and 
Sunset,  as  well  as  of  the  current  excitement,  the  Commissioner  of  the 
General  Land  Office,  on  February  28,  1900,  directed  the  local  land 
officers  to  "suspend  from  disposition  until  further  orders"  a  large  body 
of  lands,  including  the  entire  township  in  which  the  lands  in  suit  are 
situate,  and  of  this  withdrawal  the  railroad  company  and  its  agents  of 
course  had  knowledge.  While  the  question  is  perhaps  of  but  slight 
importance,  it  may  be  said  in  this  connection  that  in  our  view  this 
order  was  intended  to  withdraw  lands  from  agricultural  entry  only, 
and  it  was  so  generally  understood.  The  interests  of  the  government 
were  not  imperiled  by  the  possible  mineral  entry  of  comparatively 
worthless  grazing  lands,  and  therefore  no  reason  existed  for  suspend- 
ing that  form  of  entry.  And  that  the  order  was  intended  to  be  so 
understood  is  made  clear  by  the  contemporary  construction  of  the 
department  from  which  it  issued.  In  response  to  a  request  of  the  rail- 
road company  that  an  investigation  be  made  by  the  land, office,  with  a 
view  to  lifting  the  suspension,  so  that  the  lands  could  be  selected  under 
its  grant,  certain  correspondence  passed,  in  all  of  which  it  is  assumed 
that  the  suspension  extended  only  to  agricultural  entries.  For  example, 
in  the  letter  of  December  10,  1903,  from  Acting  Commissioner  Fimple 
to  Special  Agent  Ryan,  there  is  found  this  sentence : 

**It  is  stated  that  nearly  four  years  have  elapsed  since  the  order  of  suspen- 
sion and  no  mineral  entries  have  been  made  for  any  of  said  lands." 

And  in  the  letter  of  February  11,  1904,  from  the  same  office  to  the 
raster  and  receiver  of  the  local  land  office,  advising  them  of  the 
restoration  of  the  lands  to  entry,  the  original  order  is  referred  to  as 
having  "suspended  (the  land)  from  disposition  under  the  agricultural 
land  laws  upon  allegations  that  the  same  contain  deposits  of  mineral 
(oil)."  Although  as  t|ius  appears  the  lands  were  open  to  mineral  entry 
during  three  years  or  more  after  the  excitement  of  1899  and  1900, 
leading  to  the  speculative  location  of  all  the  public  lands  in  the  region, 
there  was  no  effort  to  develop  any  of  the  lands  in  suit,  nor,  with  the 
exception  of  the  two  ineffectual  attempts  already  noted,  was  there 
any  development  anywhere  in  the  Elk  Hills,  or  any  entry  of  any  lands 
therein  for  patent.  To  state  the  case  fully,  it  should  be  added  that 
during  this  period  the  price  of  oil  was  comparatively  low,  and  trans- 
portation facilities  were  poor. 

Of  all  of  these  conditions — the  "oil  land  boom,"  the  following  in- 
activity and  depression,  the  rapid  development  in  the  narrow  McKit- 
trick-Midway-Sunset  zone,  the  two  abortive  attempts  at  development 
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in  the  Elk  Hills,  the  total  want  of  oil  land  entries,  notwithstanding 
suspension  from  agricultural  entries,  the  general  abandonment  of  lo- 
cations— ^the  railroad  company's  agents  must  have  known,  and  must 
have  considered  as  having  more  or  less  weight. 

Such  in  outline  are  the  material  features  of  the  geology  of  the  re- 
gion and  of  its  development  as  an  oil  field.  The  geologic  facts  are  in- 
terpreted by  oil  prospectors  and  operators,  and  by  geological  experts ; 
and  to  this  class  of  testimony  we  now  direct  attention.  It  is  too  volu- 
minous to  review  in  detail,  and  the  most  general  analysis  must  suffice. 
As  to  certain  geological  features  of  the  region  there  is  practical  har- 
mony of  view.  It  is  virtually  conceded  by  the  experts  for  the  railroad 
company  that  in  the  McKittrick-Midway-Sunset  zone  it  was  known 
that  there  was  oil  in  considerable  quantities,  susceptible  to  profitable 
extraction,  and  that  an  anticline  such  as  is  found  in  the  Elk  Hills  is  an 
occurrence  favorable  to  the  accumulation  and  retention  of  oil,  to 
which  prospectors  would  hopefully  look  upon  discovering  the  presence 
of  oil  in  adjacent  territory.  They  also  concede  that  it  then  appeared 
probable  that  some  oil  would  be  found,  but  not  in  sufficient  quantities 
or  near  enough  the  surface  to  warrant  extraction  and  marketing.  Up- 
on the  other  hand,  while  confident  that  oil  is  to  be  found  in  the  lands 
in  suit,  the  government  experts  virtually  concede  that  in  the  most 
favorable  view  its  depth  is  great — so  great  in  fact  that  under  the  con- 
ditions existing  in  1903  and  1904,  and,  indeed,  at  the  time  the  testimony 
was  taken,  extraction  was  economically  impracticable.  When  it  is 
borne  in  mind  that  a  deep  well  costs  at  the  rate  of  approximately  $15 
per  foot,  a  large  flow  of  oil,  with  fair  prices,  must  be  assured  to  jus- 
tify the  sinking  of  a  well  4,000  or  5,000  feet  deep.  While  some  esti- 
mates of  the  probable  depth  were  ventured,  they  were  made  reluctant- 
ly, and  were  apparently  based  upon  data  insufficient  to  give  them  the 
weight  of  reasonably  satisfactory  scientific  deductions.  Nor  could  any 
intelligent  estimate  be  made  of  the  quantity  or  quality  of  the  oil.  But 
while  in  still  other  respects  the  geologists  are  in  substantial  agreement, 
when  it  comes  to  a  statement  of  general  conclusions  upon  the  ultimate 
question  of  the  character  of  the  lands,  there  is  seemingly  great  diversi- 
ty of  opinion.  To  a  certain  degree,  it  is  true,  this  variance  is,  upon 
analysis,  found  to  be  more  apparent  than  real.  For  one  witness  to 
affirm  and  another  to  deny  that  the  Elk  Hills  uplift  is  "oil  territory" 
does  not  necessarily  imply  a  real  issue  of  fact,  for  the  phrase  "oil 
territory"  has  no  fixed  or  well- recognized  meaning,  and  may  very 
well  be  used  in  one  sense  and  understood  in  another.  When  there- 
fore we  look  beneath  the  mere  form  of  expression,  we  are  not  sur- 
prised to  find  that  in  a  measure  the  seeming  diversity  disappears. 

We  can  illustrate  the  point  and  at  the  same  time  convey  some  idea 
of  the  scope  and  substance  of  the  expert  testimony  as  a  whole  better 
by  quoting  at  considerable  length  from  a  single  witness  than  by  as- 
sembling fragmentary  and  conflicting  statements  from  many.  Natur- 
ally, no  expert  witness  for  the  one  party  will  be  wholly  satisfactory 
to  the  other ;  but  suppose  that  for  our  purpose  we  take  the  testimony 
of  a  witness  called  by  the  government.  Prof.  John  Caspar  Branner,  of 
Stanford  University,  whose  general  competency  and  familiarity  with 
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the  geology  of  the  California  oil  fields  are  conceded.  Dr.  Branner 
visited  the  McKittrick  field  in  1900,  but  did  not  go  into  the  Elk  Hills. 
This  latter  territory  he  inspected  for  the  first  time  about  1910,  and 
again  in  1912.  The  testimony  given  by  him  upon  direct  examination, 
upon  which  the  government  most  relies,  is  f oimd  in  the  following  par- 
agraph : 

**I  should  say  that  If  any  competent  geologist,  observing  the  natural  waste 
of  oil  about  McKittrick  and  the  state  of  development  in  1900  or  a  year  or  two 
subsequent,  and  visiting  the  Elk  mils  and  making  some  examination  of  the 
structural  formation,  failed  to  form  an  opinion  that  the  Elk  HiUs  were  oil  in 
character  and  that  there  was  an  oU-bearing  zone  underneath  those  hills,  he 
did  not  understand  his  business." 

Upon  cross-examination  he  testified: 

"In  passing  upon  the  character  of  the  Elk  Hills,  I  did  not  determine  in 
any  way  the  quantity  of  oil  and  made  no  attempt  to  do  so.  I  could  not 
have  done  so  from  the  examination  I  made.  That  could  only  be  determined 
by  putting  down  wells.  One  well  might  determine  the  matter  and  it  might 
not.  Development  is  required  to  determine  whether  or  not  that  is  a  valuable 
oil  deposit 

"A  geologist  does  not  determine  the  economic  value  of  the  land  for  oil.  All 
he  undertakes  to  do  is  to  say  whether  or  not  the  land  has  prospective  value. 
I  mean  by  prospective  value,  that  the  company  proposing  to  develop  that  re- 
gion should  take  it  up — ^buy  it,  if  necessary — and  put  down  a  well  on  it,  should 
prospect  it.  I  can  best  illustrate  my  idea  of  it  by  saying  that  I  have  con- 
sidered it  a  reasonable  investment,  or,  if  you  please  to  call  it  so,  venture.  I 
should  have  advised  anybody  who  might  have  employed  me  to  report  on 
those  propositions,  to  buy  the  lands  with  a  view  to  developing  them  as  pe- 
troleum lands,  from  the  surface  indications  and  my  knowledge  of  the  sur- 
rounding conditions  and  of  the  oil  formations  in  general.  I  could  not,  when 
I  first  examined  the  land,  have  given  an  assurance  that  oil  in  valuable 
quantities  could  have  been  found.  I  could  do  so  now  on  the  basis  of  wells 
that  have  been  put  down  there  and  have  found  oil.  On  the  basis  that  in 
only  two  cases  out  of  twenty-eight  wells,  some  of  them  4,000  feet  deep,  in- 
dications of  oU  had  been  found,  and  in  those  two  cases  oil  had  been  found  in 
quantities  not  sufficient  to  make  these  particular  wells  profitable,  I  would 
not  hesitate  to  advise  operators  to  go  ahead  with  prospecting.  In  the  first 
place,  it  depends  on  how  those  wells  were  located.  If  the  wells  were  put  down 
without  reference  to  the  geologic  structure,  they  might  go  to  an  enormous, 
depth  without  getting  oil,  and  yet  they  may  move  oft  to  one  side  and  put 
down  a  well,  within  1,000  or  2,000  feet,  and  get  entirely  different  results. 
And  still,  I  may  add,  the  general  structure  of  the  Elk  Hills  Is  so  favorable  to 
the  accumulation  of  oil  in  that  region  that,  if  they  had  gone  to  5,000  feet  and 
not  found  the  oil,  I  should  still  advise  a  company  to  not  give  up  hope  of 
finding  it.    ♦    ♦     ♦ 

"As  to  whether  all  the  portions  of  a  bed  of  Monterey  shale  would  be 
equally  producing,  I  will  say  that  these  dlatomaceous  shales,  being  the  source 
of  oil,  the  oil  does  not  as  a  rule  stay  in  those  beds.  It  passes  out  into  an 
absorbing  bed — a  porous  bed — where  the  oils  accumulate.  Now,  the  accumu- 
lation, therefore,  depends  on  the  presence  of  diatom  beds  to  furnish  the 
source,  but  the  accumulations  themselves,  as  you  see,  depend  on  the  nature 
of  the  beds  into  which  those  oils  pass;  and  you  may  have  no  beds  there  to 
receive  that  oil.  The  conditions  may  be  unfavorable  and  the  beds  overlying 
them  into  which  that  oil  can  be  expected  to  pass  may  vary  in  texture  so  that 
the  oil  accumulates  more  in  one  place  than  in  another,  so  that  the  oil  beds 
may  be  pockety  even  under  conditions  where  you  have  dlatomaceous  beds  of 
great  thickness  and  evenness.    ♦    ♦    ♦ 

"When  I  -first  went  into  the  McKittrick  district  in  1900,  I  visited  the  Tem- 
blor Range.  I  had  two  assistants  working  with  me  to  do  topographical  work, 
and  we  were  mapping  an  area  of  several  square  miles,  in  detail,  and  my  im- 
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pression  is  T  must  have  been  there  something  like  ten  days  or  two  weeks 
working  on  that  geology. 

**I  made  quite  a  careful  examination  during  that  period  for  the  purpose 
of  reporting  on  oil  possibilities  and  reached  the  conclusion  that  there  was 
oil,  probably  in  paying  quantities,  on  the  property,  if  the  wells  were  put 
down  at  certain  points;  and  I  located  the  wells  and  they  found  the  oil,  but 
I  cannot  say  whether  in  paying  quantities  or  not  From  my  surface  examina- 
tions I  could  not  determine  with  any  degi-ee  of  exactness  whether  there 
was  oil  there  in  paying  quantities.  That  had  to  wait  the  test  of  the 
drill.     ♦     ♦     ♦ 

"Even  if  I  had  not  seen  that  seepage,  my  opinion  would  have  been,  owing 
to  the  formation  of  the  Elk  Hills,  that  they  were  suitable  for  the  accumu- 
lation of  oil ;  but  that  would  not  necessarily  mean  that  they  had  accumulated 
oil.  That  could  be  determined  only  by  exploration.  I  suppose  there  are  prom- 
ising formations  giving  indications  of  adequate  reservoir  space  for  tlie  accu- 
mulation of  oil,  that  do  not  produce  oil  in  paying  quantities.  I  should 
say  such  things  do  occur.    ♦    ♦    ♦ 

"Suppose  you  had  an  oil  company  and  the  geologist  looked  at  that  whole 
anticline.  The  geologist  would  naturally  say,  *Look  for  your  petroleum  along 
where  these  domes  are.*  But,  at  the  same  time,  that  whole  arch  there  is 
practically  an  inverted  arch  or  trough  under  which  the  petroleum  accumu- 
lates. Now,  there  is  an  end  to  the  petroleum  somewhere.  It  is  not  going  to 
accumulate  everywhere  in  that  entire  arch.  So,  you  can  bore  holes  right 
along  the  crest  of  the  anticline  and  In  some  places  get  great  quantities  of 
petroleum  and  in  other  places  you  won't  get  any  at  all,  because  the  water 
crowds  the  peti'oleum  up  underneath  there. 

"There  might  have  been  an  anticline  broken  across  and  so  dislocated  that 
the  petroleum  might  have  floated  right  out,  and  it  might  have  come  out  to  the 
surface,  especially  on  the  side  that  is  .uplifted,  so  that  it  would  be  floated 
out  to  the  surface  and  lost.  There  are  sometimes  processes  going  on  in  the 
oil  beds  where  the  oil  is  deposited  which  would  make  it  unprotitable  to  get 
out  the  oil.    ♦     ♦     ♦ 

"I  do  not  think  there  Is  any  way  to  determine  from  an  examination  of 
the  surface  how  large  an  area  yields  oU  at  any  particular  point  It  some- 
times happens  that  the  sand  beds  become  hardened  so  that  they  cease  to  be 
media  through  whith  oil  can  pass,  and  it  occasionally  or  even  frequently  hap- 
pens that  the  sand  beds  pinch  out  between  hard  layers  of  strata.  That  is  one 
of  the  reasons  that  one  well  is  not  a  complete  test  of  the  character  of  any 
given  territoi-y;  and,  as  to  other  reasons  therefor,  I  will  say  it  depends  on 
the  localization  of  the  oil.     ♦     ♦     ♦ 

**I  do  not  think  that  the  presence  or  absence  of  water  in  the  strata  carry- 
ing oil  could  be  regarded  as  decisively  having  a  bearing  upon  where  you 
would  find  the  oil;  certainly  not  In  the  light  of  what  I  understand  to  be 
the  well-known  fact  in  regard  to  the  occurrence  of  petroleum  in  the  San 
Joaquin  Valley  to-day.  It  used  to  be  considered  that  if  a  well  were  put  down 
and  struck  water  there  was  no  use  looking  for  petroleum  there ;  but  I  under- 
stand that  the  water  has  been  shut  out,  in  a  number  of  instances,  and  the 
well  has  gone  on  deeper  and  found  the  petroleum  below  the  water  hoiizon. 

"It  is  my  general  impression  that  the  view  I  have  first  mentioned  gen- 
erally prevailed  in  the  California  oil  fields  until  a  few  years  ago. 

"Other  things  permitting,  water  would  force  the  oil  into  the  anticline  to 
where  there  is  a  large  accumulation  of  gas  developed  at  the  crest  of  the 
anticline.  The  oil  would  stay  on  top  of  the  water,  and  the  presence  of  water 
would  have  considerable  bearing  upon  whether  you  would  find  oil  in  the  anti- 
cline or  not  These  conditions  cannot  be  determined  from  a  surface  ex- 
amination. 

"It  is  not  possible  from  a  surface  examination  such  as  I  made  of  the  Elk 
Hills  to  determine  the  depth  of  the  oil  sands.  There  arc  only  two  ways  in 
which  that  can  be  determined.  One  would  be  to  work  out  the  geology  with 
great  care  and  detail  over  the  region — not  only  in  the  Elk  Hills  themselves, 
but  in  the  surrounding  country — to  find  in  what  horizon  the  oil  accumulates, 
and  then  by  fitting  one's  evidence  together  and  studying  it  one  might  come  to 


Digitized  by  VjOOQIC 


SOUTHERN  PAC.  CO.  V.  UNITED  STATES  27 

the  conclusion  In  regard  to  the  depth  at  which  the  well  would  reach  the 
oil-bearing  bed.  The  only  other  way  would  simply  be  to  put  a  well  down  and 
test  it 

**I  have  not  made  sufficient  examination  with  that  question  in  mind,  to  be 
able  to  tell  whether  you  could  ascertain  the  depth  without  a  well,  in  the 
Elk  Hills.  I  made  no  attempt  to  do  so.  The  purpose  of  my  examination 
was  to  ascertain,  generally,  whether  that  could  be  considered  as  possible  oil 
territory,  and  I  made  no  attempt  to  determine  whether  it  was  paying  oil  terri- 
tory.   ♦    ♦    ♦ 

"It  is  not  ordinarily  possible  for  a  geologist,  or  practical  oil  man,  to  de- 
termine from  the  existence  of  an  oil  bed  at  a  particular  point  that  the  bed 
continues  for  any  particular  or  definite  distance  in  all  directions  or  any 
direction,  partly  because  the  oil  comes  to  an  end  where  it  rests  on  the  water ; 
partly  because  the  porous  beds  are  not  infrequently  more  or  less  lenticular  in 
form.  That  is,  they  nmy  pinch  out  and  come  to  an  end  of  themselves  in 
that  way,  by  thinning  down,  or  they  may  be  interrupted  by  breaks,  what  we 
call  faults  or  displacem«its  of  beds,  so  that  the  beds  may  be  chopped 
square  off." 

Upon  redirect  examination  he  stated  that  the  Monterey  shales  were 
very  thick — approximately  5,000  feet  in  the  region  just  west  of  the 
Elk  Hills  and  the  Buena  Vista  Hills — and  that  he  would  not  expect 
Ihem  to  be  so  faulted  as  to  be  disadvantageous  to  the  accumulation 
of  oil  in  these  hills ;  that  he  had  no  reason  to  believe  that  the  oil  sands 
were  thin  or  hard  or  pinched  out ;  and  that  geologically  quartz  mining 
is  less  certain  than  petroleum,  but  that  coal  mining  is  most  certain  of 
all.    And  then  he  testified : 

"In  coal  mining  one  can  get  a  very  close  idea  of  the  tonnage  to  be  taken 
out  under  a  given  tract  of  land;  that  is,  we  can  calculate  the  product.  It 
is  the  rule,  In  fact,  in  the  anthracite  regions  in  Pennsylvania,  that  the  com- 
pany will  have  in  its  reports  by  Its  geologist:  *We  have  so  many  acres  of 
land.  This  land  yields  so  many  tons  an  acre.*  A^d  they  count  on  that 
just  exactly  as  If  it  were  money  in  the  bank.  Now,  in  petroleum  mining,  of 
course  you  can't  do  that  exact  thing;  there  is  an  element  of  imcertainty 
about  it  that  you  don't  find  in  coal  mining.    ♦    ♦    ♦ 

'*!  should  expect  to  find  certain  parts  of  the  folds  in  Elk  Hills  more  pro- 
ductive than  others ;  but  it  would  be  a  pretty  nice  question  to  say  just  where 
the  petroleum  is  going  to  come  to  an  end.    I  don't  think  anybody  could  tell. 

**It  seems  to  me  that  the  best  chances  for  oU  in  the  whole  country  in  that  re- 
gion were  in  the  Elk  Hills  aod  the  Buena  Vista  Hille.  In  forming  that 
opinion  I  took  into  consideration  the  possibilities  of  the  nonoccurrence  of 
oil  resulting  from  the  conditions  of  the  sand  and  the  pinching  and  hardness  of 
the  stratum,  and  other  Interruptions;  I  think  that  any  reasonable  geologist 
knows  that  there  is  a  certain  amount  of  risk  In  any  kind  of  petroleum 
mining.    He  counts  on  that. 

"I  should  say,  decidedly,  that  the  conditions  in  the  Elk  Hills  are  such  as 
to  warrant  the  ordinarily  prudent  man  in  the  investment  and  expenditure  of 
money  with  a  reasonable  expectation  of  developing  a  paying  oil  property. 
But  I  should  like  to  explain  this,  that  if  we  went  back  to  the  conditions  as 
they  existed  there  before  any  wells  were  put  down  in  either  of  those  hills,  and 
if  I  had  been  the  consulting  geologist  for  some  company  or  party  who  an- 
ticipated putting  down  wells  there,  I  should  have  put  it  to  him  in  this 
way:  *In  my  opinion  the  geology,  altogether,  of  the  mountains  to  the  west, 
and  the  floor  of  the  valley,  and  everything  taken  together,  strongly  suggest 
that  these  hiUs  are  the  best  place  in  which  to  put  down  oil  wells.  There  ought 
to  be,  so  far  as  we  can  see,  enormous  quantities  of  petroleum  under  those 
two  groups  of  hills.  Now,  there  is  nothing  absolutely  certain  about  putting 
down  an  oil  well  in  a  new  region ;  there  is  a  certain  amount  of  risk  about  it 
and  you  can't  get  away  from  that  risk.'    And  1  should  have  said  to  those  men: 
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'If  you  have  got  money  to  risk  and  you  can  afford  to  lose  it,  put  It  In  there ; 
If  you  can't  aflCord  to  take  any  risks,  you  had  better  let  somebody  else  do  It/ 

**I  mean  that  any  one  who  had  money  to  risk  and  who  might  afford  to  lose 
it  might  get  larger  returns  for  his  money  than  he  would  from  an  ordinary  in- 
vestment. Perhaps  I  ought  to  say  that  one  of  the  reasons  for  that  risk  lies 
in  the  fact  that  there  is  no  way,  short  of  putting  a  well  down  there,  to  de- 
termine the  thickness  of  the  strata  that  overlie  the  oil-bearing  bed.  As  every 
one  knows,  who  knows  anything  abojt  petroleum  wells,  you  may  have  an 
enormous  volume  of  petroleum  so  deep  that  you  can't  get  it,  and  I  should 
have  said  that  may  be  the  possibility  there.  Of  course,  the  developments 
there  have  shown  that  the  oil  is  there,  and  the  question  now,  of  course.  Is 
entirely  different  from  what  it  would  have  been  before  those  wells  were  put 
down. 

"It  is  my  belief  that  there  is  an  enormous  petroleum  deposit  in  those 
hills,  but  I  have  made  no  attempt  to  work  out  the  details  as  to  the  depth  and 
am  not  prepared  to  state  whether  it  would  be  2,500  or  5,000  feet" 

And  again,  upon  recross: 

*'I  did  not  mean  to  say  that  I  could  tell  whether  the  oil-bearing  beds  un- 
der the  Elk  Hills  were  folded,  faulted  even,  or  what  condition  they  were  in; 
that  I  could  not  determine.    It  might  possibly  be  folded  and  overturned. 

•*I  don't  know  when  I  first  heard  of  the  change  of  view  in  reference  to 
water  being  found  in  oil  wells ;  it  was  comparatively  recent ;  certainly  within 
three  or  four  years,  but  I  would  not  say  exactly.  Prior  to  that  time  water  in 
a  well  had  been  regarded  as  an  almost  fatal  condition." 

And  still  again,  upon  redirect: 

"I  should  have  said  that  I  did  not  know  whether  water,  under  the  condi- 
tions mentioned  above,  would  be  fatal  or  not,  because  my  observation  in  re- 
gard to  water  led  me  to  believe  that  it  could  be  separated  from  oil  horizons 
and  that  it  was  separated  from  them ;  but  the  well  drillers  all  protested,  so 
that,  as  far  as  my  experience  went,  when  they  got  to  water  they  gave  it  up 
as  no  use." 

And  finally,  upon  recross : 

'*!  do  not  mean  to  be  understood  as  saying  that  I  actually  determined  that 
the  territory  did  contain  an  immense  quantity  Of  oil.  I  meant  to  say  that 
if  I  had  gone  over  that  ground  in  1000  with  a  view  to  saying  whether  or 
not  those  were  probably  petroleum  lands,  I  should  have,  under  those  circum- 
stances, pronounced  them  oil  lands  and  recommended  their  exploitation  to 
any  one  who  was  al^  to  take  the  risk.  I  realized  that  the  risk  might  result 
in  a  total  loss  of  the  investment." 

In  considering  this  testimony,  it  should  be  borne  in  mind  that  no- 
where in  the  record  is  there  any  attempt  to  show,  nor  is  there  any 
claim,  that  any  subdivision  of  the  lands  in  suit  contains  more  oil  or 
is  more  valuable  for  oil  than  any  other  subdivision  of  such  lands,  or, 
for  that  matter,  than  any  other  part  of  the  entire  territory  embraced 
in  the  Elk  Hills.  So  that  (to  maice  a  concrete  case),  if  we  are  to  find 
that  the  southwest  quarter  of  the  southwest  quarter  of  section  19, 
30 — 23,  was  known  oil  land,  we  must  also  find  that  every  40  acres  in 
a  tract  aggregating  40  or  50  sections  is  of  the  same  character.  Having 
in  mind  this  aspect  of  the  case,  perhaps  we  should  supplement  the  tes- 
timony of  Dr.  Branner  with  the  views  of  "practical  oil  men."  Frank 
Barrett,  a  witness  for  the  government,  was  67  years  old,  and  had  been 
in  the  oil  business  all  of  his  life — after  1905,  in  California.  He  ex- 
amined 30 — 23  in  1899,  and  "recommended  the  entire  south  half  of 
the  township  as  good  oil-bearing  territory."    And  yet  he  testified : 
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"I  believed  the  country  might  produce  oil,  and  I  was  examining  It  with 
reference  to  its  character  as  an  oil  prospect.  I  knew  of  no  discovery  of  oil  in 
the  township  and  heard  of  none.  I  could  not  have  said.  This  is  known  oil 
territory.*  I  could  only  have  said  that,  in  my  opinion,  it  would  prove  to  be 
such.  My  experience  extends  back  pretty  nearly  to  the  time  the  first  oil 
well  was  simk  in  this  country.  I  have  seen  promising  oil  territory  develop, 
not  oil,  but  I  have  seen  them  throw  out  what  was  pretty  near  as  good  as  oil 
— gas — plenty  of  it,  that  was  utilized  for  manufacturing  purposes.  I  have 
observed  promising  indications  very  frequently  that  didn't  pan  out  The  oil 
business  is  a  good  deal  like  elections.  I  don't  think  the  percentage  of  fail- 
ures in  the  oil  business  is  greater  than  50  per  cent,  if  it  is  gone  into  intelli- 
gently and  systematically,  but,  still,  at  the  same  time,  you  can't — well,  I  will 
illustrate  to  you.  In  one  section  a  well  down  3,200  feet  and  no  oil ;  the  next 
section  to  it,  250  feet,  and  good  producer.  A  high  priced  expert  couldn't  see 
a  bit  deeper  into  the  groimd  than  another.  The  oil  doesn't  always  appear 
where  they  say  it  will.  The  true  expert  is  the  drill.  You  couldn't  say  that  a 
territory  is  known  oil  ground  till  you  put  a  drill  in  it  It  is  not  known  till  it 
is  proven." 

W.  E.  Youle,  an  operator  of  long  experience,  also  produced  as  a 
witness  by  the  government,  having  first  stated  that  he  regarded  the 
Elk  Hills  as  oil  territory,  testified: 

**I  didn't  at  that  time  come  to  the  conclusion  as  to  the  depth  we  would  have 
to  sink.  That  would  be  out  of  the  question.  I  never  heard  such  a  question 
asked  before.  It  would  be  far  from  an  experienced  man's  ideas  to  think  of 
such  a  thing.  There  is  a  gamble  in  t3^e  oil  business,  and  we  are  willing  to 
go  just  as  long  as  the  string  will  let  us  or  the  money  wUl  let  us,  and  often 
go  very  deep ;  and  I  do  not  believe  that  I  ever  heard  an  expert  oil  man  or 
a  geologist  ask  the  question  before  what  he  thought  of  depth,  because  it  is  so 
utterly  foolish  to  think  that  a  man  could  tell  anything  at  all  about  the  depth." 

And  again : 

"I  know  a  man  that  had  16  dry  holes  and  made  a  million  dollars  after 
that.    He  got  oil  in  the  same  country.    He  crept  out  and  got  it. 

**The  fact  that  oil  is  found  on  one  section  is  not  evidence  that  it  may  be 
foimd  in  every  section  in  the  township;  there  may  be  kidneys.  Oil  is  not 
contained  like  a  river  imder  ground,  but  in  kidneys.  While  you  are  in  the 
oil  sand  all  the  time,  we  know  by  experience  that  there  are  dry  holes  drilled 
In  oil  sand.  Had  those  been  drilled,  the  first  one,  two,  or  three,  you  might 
condemn  the  territory  and  throw  it  out,  the  same  as  the  Associated  did.  It 
might  have  been  possible  to  make  a  well  for  the  purpose  of  getting  the  land 
cheap.  I  have  had  fellows  do  it  on  me,  who  owned  the  ground,  and  get  the 
sand  and  wouldn't  tell  about  it  and  you  had  a  dry  hole. 

**The  discovery  of  oil  in  one  section  or  quarter  section  does  not  indicate 
to  a  practical  oil  man  that  oil  will  be  discovered  in  every  section  in  that 
township.  It  implies  this:  If  you  get  oil  in  this  section,  experience  has 
taught  us  that  oil  is  not  just  in  that  little  space  in  that  well,  but  that  it  has 
a  direction  somewhere.  And  immediately  you  will  find  oil  men  locating  and 
acquiring  lands  quite  a  distance  from  that  well.  You  find  that  among  oil 
men  because  experience  has  taught  that  there  Is  a  direction  to  that  oil  vein." 

By  "oil  territory,"  it  would  seem  to  be  clear,  these  and  other  gov- 
ernment witnesses  mean  territory  where  the  observable  geological  con- 
ditions are  such  as  to  justify  expenditures  in  prospecting,  and  pros- 
pecting by  those  who  are  able  to  take  the  chances.  Using  the  lan- 
guage of  the  last-named  witness : 

"I  had  had  no  experience  in  that  field  to  the  extent  of  ^0,000  in  one  hole. 
I  could  drill  3,500  or  4,000  feet  for  $50,000  or  less. 

**I  did  not  contemplate  having  to  go  that  far.  The  oil  business  is  a  gamble. 
It  is  not  like  farming.    You  just  bet  that  you  don't  go  down  that  deep  and 
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that  territory  was  good  to  have  bet  on.  If  yon  win  once  in  four  or  five 
times,  you  make  a  lot  of  money.  That  is  the  reason  why  I  would  have  ad- 
vised people  to  spend  ^50,000  or  $100,000  there.  I  wouldn't  advise  widows 
and  orphans  and  dishwashers  and  cooks  who  could  not  risk  money;  but,  if 
you  wanted  a  chance  to  make  a  million  dollars,  I  would  pick  the  Elk  Hills 
quicker  than  any  piece  of  land  in  there,  because  the  formation  Justifies 
what  I  say." 

As  expressing  the  general  views  of  the  geologists  produced  by  the 
defendant  we  can  perhaps  do  no  better  than  to  quote  the  conclusion  of 
Frank  M.  Anderson,  who  testified  at  great  length  touching  both  the 
geology  of  oil  and  the  economic  factors  to  be  considered  in  producing 
and  putting  it  upon  the  market,  as  well  as  in  relation  to  local  condi- 
tions in  the  Elk  Hills : 

"My  conclusion  as  to  the  likelihood  of  the  Elk  Hills  being  then  or  ever 
being  oil  territory  was  negative.  That  is  to  say,  I  did  not  believe  that  they 
were  oil-bearing  or  ever  would  be  foimd  to  be  oil-bearing.  At  least,  not  in 
paying  quantities — not  commercially  oil-bearing.  I  suppose  that  I  did  ex- 
pect there  might  be  some  insignificant  deposits  of  oil  found  in  them,  as  there 
might  be  in  any  part  of  the  country  between  Sunset  and  Coalinga  if  there 
was  a  well  put  down  in  these  beds.  All  of  them  throughout  their  whole  ex- 
tent are  more  or  less  organic  In  character,  and,  If  a  well  is  put  down  in  a 
strata  containing  these  organic  materials,  there  would  be  insignificant  and 
unimportant  occurrences  of  gas  and  oil  found  nearly  anywhere,  and  that 
has  been  generally  the  case  wherever  wells  have  been  drilled  so  far  as  I 
know.  But  as  to  these  hills  containing  any  commercial  deposits  of  oil,  I 
didn't  believe  they  would,  and  I  don't  now  believe  they  would." 

It  may  be  of  sonte  assistance  to  refer  to  the  general  views  of  two 
other  geologists,  who  were  not  sworn,  and  who,  so  far  as  the  record 
shows,  were  neutral  touching  the  present  controversy  and  the  parties 
thereto.  From  certain  bulletins  prepared  by  Mr.  Ralph  Arnold,  who, 
it  was  stated  by  Dr.  Branner,  has  done  "more  work  for  the  United 
States  than  any  other  man  in  connection  with  the  oil  geology  in  Cal- 
ifornia," and  "has  the  reputation,  deservedly,  of  being  an  able  geolo- 
gist," the  following  extracts  were  read  in  evidence : 

"Any  one  at  all  familiar  with  the  conditions  of  occurrence  of  petroleum  in 
the  California  fields  knows  that  any  but  the  most  tentative  predictions  as  to 
the  location  of  the  oil  are  extremely  hazardous.  The  following  suggestions, 
based  on  the  evidence  In  hand,  although  lacking  detinlteness  for  the  reasons 
above  stated,  may  be  of  some  assistance  to  those  engaged  in  developing  this 
field." 

And  again: 

"It  must  be  borne  in  mind,  however,  that  absolute  determination,  by  work 
on  the  surface,  of  the  occurrence  or  nonoccuiTence  of  oil  in  any  one  locality, 
is  not  possible.  The  best  that  can  be  done  is  to  calculate  the  degree  of  prob- 
ability on  the  basis  of  surface  Indications  and  structural  conditions." 

And  from  a  bulletin  issued  relative  to  another  California  field  by 
Mr.  Robert  Anderson,  who  was  Mr.  Arnold's  assistant,  and  upon  his 
resignation  was  put  in  charge  of  the  petroleum  work  in  California  by 
the  United  States  survey,  the  following  is  taken : 

"For  an  undeveloped  region  such  as  this,  in  which  the  character  of  the 
rocks  makes  it  not  impossible  for  oil  to  be  present,  but  which  for  the  most 
part  has  not  been  subjected  to  experimental  test  by  the  drill  and  in  which 
the  local  tests  made  have  been  inconclusive,  it  is  of  course  impossible  to 
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reach  positive  conclusions  as  to  tlie  occurrence  of  oil  In  commercial  quanti- 
ties at  depths.'' 

With  the  observable  facts  and  conditions  as  we  have  sketched  them, 
interpreted  in  the  Hght  of  geologic  science,  should  it  be  held  that  at 
the  time  of  their  selection  in  1904  these  lands  were  known  to  be  val- 
uable for  petroleum  ?  Upon  behalf  of  complainant  it  is  conceded  that 
the  available  information  was  insufficient  to  constitute  a  "discovery/' 
as  that  term  is  used  in  the  mineral  land  law3,  and  that  therefore  the 
lands  were  not  locatable  or  enterable  as  mineral  lands.  Butte  Oil  Co., 
40  Land  Dec.  602.  But  it  is  contended  that  land  may  be  "known  to 
be  valuable"  for  its  mineral  content,  and  yet  such  knowledge  be  in- 
sufficient to  constitute  "discovery."  Manifestly,  from  this  view,  if 
adopted,  it  would  necessarily  follow  that  there  are  bodies  of  unre- 
served public  lands  for  the  private  acquisition  of  which  Congress  has 
made  no  provision.  But  whether  "discovery,"  in  a  legal  sense,  neces- 
sarily implies  actual  exposure  to  the  eye,  is  an  inquiry  not  directly  in- 
volved here,  and,  in  view  of  its  far-reaching  importance,  its  definitive 
answer  should  await  a  suit  in  which  it  is  directly  put  in  issue.  While 
therefore  we  put  aside  as  being  of  doubtful  relevancy  the  decisions 
which  define  "discovery,"  especially  in  the  case  of  metaliferous  de- 
posits, we  are  inclined  to  regard  as  in  point  cases  construing  and  ap- 
plying section  2333  of  the  Revised  Statutes  of  the  United  States  pre- 
scribing the  procedure  where  a  lode  is  embraced  within  a  placer  claim. 
It  is  there  provided  that,  "where  a  vein  or  lode  *  *  *  is  known  to 
exist  within  the  boundaries  of  a  placer  claim,"  an^application  for  pat- 
ent for  placer  which  does  not  include  an  application  for  the  lode  shall 
be  construed  as  a  waiver  by  the  applicant  of  any  claim  to  the  lode, 
and  the  title  thereto  shall  remain  in  the  United  States,  notwithstanding 
the  placer  patent.  The  granting  act  tmder  consideration  here  ex- 
cludes from  the  grant  all  the  lands  which  at  the  time  of  their  selection 
by  the  grantee  were  known  to  be  valuable  for  their  minerals.  The 
terms  of  exclusion  in  the  two  statutes,  it  will  be  observed,  are  closely 
analogous,  if  not  identical,  in  meaning.  In  construing  and  applying 
section  2333,  it  was  said,  in  Sullivan  v.  Iron-Silver  Mining  Co.,  143 
U.  S.  431,  12  Sup.  Ct.  555,  36  L.  Ed.  214: 

"Defendants  offered  a  mass  of  testimony,  the  scope  of  which  was  similar 
to  that  condemned  as  insufliclent  in  the  case  of  Iron  Silver  Mining  Co.  v. 
Reynolds,  supra  (124  U.  S.  374  [8  Sup.  Ct.  598,  31  L.  Ed.  4C6J).  Its  purport 
was  that  it  was  commonly  believed  that  underlying  all  the  country  In  that 
vicinity  was  a  nearly  horizontal  vein  or  deposit,  frequently  called  a  blanlvet 
vein;  and  that  the  parties  who  were  instrumental  in  securing  this  placer 
patent  shared  in  that  belief,  and  obtained  the  patent  with  a  view  to  thereafter 
developing  such  underlying  vein.  But  whatever  beliefs  may  have  been 
enterUiined  generally,  or  by  the  placer  patentees  alone,  there  was  up  to  the 
time  the  patent  was  obtained  no  knowledge  in  respect  thereto.  It  was,  so  far 
as  disclosed  by  this  testimony,  on  the  part  of  everybody,  patentees  included, 
merely  a  matter  of  speculation  and  belief,  based  not  on  any  discoveries  in 
the  placer  tract,  or  any  tracings  of  a  vein  or  lode  adjacent  thereto,  but  on 
the  fact  thnt  quite  a  number  of  shafts  sunk  elsewhere  in  the  district  had  dis- 
closed horizontal  deposits  of  a  particular  kind  of  ore,  which  it  was  argued 
might  be  merely  parts  of  a  single  vein  of  continuous  extension  through  all 
that  territory.  Such  a  belief  is  not  the  knowledge  required  by  the  section. 
In  the  case  referred  to  this  court  said:  *There  may  be  ditUculty  in  determining 
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whether  such  knowledge  in  a  given  case  was  had,  but  between  mere  belief  and 
knowledge  there  is  a  wide  difference.  The  court  could  not  make  them 
synonymous  by  its  charge,  and  thus  In  effect  incorporate  new  terms  into  the 
statute.' " 

See,  also,  Iron  Silver  Mining  Co.  v.  Reynolds,  124  U.  S.  377,  8 
Sup.  Ct.  598,  31  L.  Ed.  466;  United  States  v.  Silver  M.  Co.,  128  U. 
S.  673,  9  Sup.  Ct.  195,  32  L.  Ed.  571 ;  Migeon  v.  Montana  Central 
Ry.  Co.,  77  Fed.  249,  23  C.  C.  A.  156;  Thomas  v.  South  Butte  M. 
Co.,  211  Fed.  105,  128  C.  C.  A.  ZZ\  Barnard  Realty  Co.  v.  Nolan  (D. 
C.)  215  Fed.  996. 

But  of  more  decisive  importance,  the  government  contends,  is  the 
comparatively  recent  case  of  Diamond  Coal  &  Coke  Co.  v.  United 
States,  233  U.  S.  236,  34  Sup.  Ct.  507,  58  L.  Ed.  936.  Upon  it,  it  places 
its  chief  reliance,  and  throughout  the  trial  its  representatives  have 
studiously  sought  to  establish  a  state  of  facts  upon  which  to  predicate 
the  claim  that  in  their  legal  aspects  the  two  cases  are  substantially 
identical.  The  Diamond  Coal  suit  was  brought  to  set  aside,  for  fraud, 
homestead  patents  to  what  were  alleged  to  be  coal  lands,  in  the  state 
of  Wyoming.  The  relief  prayed  for  was  granted  by  the  Circuit  Court 
of  Appeals,  and  in  affirming  the  decision  the  Supreme  Court  took  oc- 
casion to  restate  in  comprehensive  form  the  principles  under  which 
the  issues  in  such  a  suit  are  to  be  determined.  After  referring  to  the 
familiar  doctrine  that  the  government  must  bear  the  burden  of  proof, 
and  "sustain  it  by  that  class  of  evidence  which  commands  respect,  and 
that  amount  of  it  w^ich  produces  conviction,"  the  court  said : 

*'To  justify  the  annulment  of  a  ♦  ♦  •  patent  as  wrongfully  covering 
mineral  land,  It  must  appear  that  at  the  time  of  the  proceedings  which  re- 
sulted In  the  patent  the  land  was  known  to  be  valuable  for  mineral ;  that  is 
to  say,  it  must  appear  that  the  known  conditions  at  the  time  ♦  ♦  ♦  were 
plainly  such  as  to  engender  the  belief  that  the  land  contained  mineral  de- 
posits of  such  quality  and  in  such  quantity  as  would  render  their  extraction 
profitable,  and  justify  expenditures  to  that  end.  If  at  that  time  the  land 
was  not  thus  known  to  be  valuable  for  mineral,  subsequent  discoveries  will 
not  affect  the  patent  ♦  ♦  ♦  if  the  proofs  were  not  false  then,  they 
cannot  be  condemned,  nor  the  good  faith  of  the  applicant  impugned,  by  reason 
of  any  subsequent  change  in  the  conditions.  We  say  'land  known  at  the  time 
to  be  valuable  for  its  minerals,'  as  there  are  vast  tracts  of  public  land  in 
which  minerals  of  different  kinds  are  found,  but  not  in  such  quantity  as  to 
justify  expenditures  in  the  effort  to  extract  them.  It  is  not  to  such  lands 
that  tlie  term  'mineral'  in  the  sense  of  the  statute  is  applicable." 

The  novelty,  if  any  there  be,  in  this  restatement  of  the  rule,  is  to  be 
found  in  the  suggestion  that  the  requirement  of  "knowledge"  of  the 
mineral  character  of  the  land  is  satisfied  by  knowledge  of  "conditions" 
which  are  "plainly  such  as  to  engender  the  belief"  that  the  land  is 
valuable  for  its  minerals.  To  be  mineral  in  fact,  it  is  further  ex- 
plained, the  lands  must  contain  "mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  extraction  profitable  and  jus- 
tify expenditures  to  that  end."  Of  course,  it  will  not  be  assumed  that 
the  court  intended  to  repudiate  the  doctrine  which  it  had  announced 
in  Iron  Silver  Mining  Co.  v.  Reynolds,  and  had  reaffirmed  in  Sullivan 
V.  Iron  Silver,  etc.,  supra,  from  which  we  have  already  quoted.  There 
is  no  real  conflict.     The  distinction  is  to  be  found  in  the  fact  that 
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in  one  case  the  "belief"  referred  to  was  without  any  substantial  basis, 
whereas  in  the  other  it  was  induced  by  deductions  which  the  responsi- 
ble, qualified,  practical  man  would  naturally  make.  The  "belief"  ap- 
proved in  the  Coal  Case  is  an  intelligent,  rational  belief.  It  is  the 
knowledge  acquired  through  scientific  deduction,  or  through  reason- 
able inference,  by  persons  competent,  because  of  their  learning  or  ex- 
perience, to  make  such  deductions  or  to  draw  such  inferences.  The 
court  having  there  reasoned  from  visible  to  invisible  conditions,  it  is 
here  contended  that,  if  the  conclusion  was  warranted  that  a  coal  meas- 
ure lay  beneath  the  surface  of  the  lands  in  suit,  by  parity  of  reasoning 
it  should  be  held  here  that  there  is  oil  beneath  the  surface  of  these 
lands.  Two  assumptions  are  involved.  The  first  is  that  the  occurrence 
of  petroleum  in  the  earth  is  subject  to  the  same  geological  laws  as  coal 
measures.  But  is  such  the  fact  ?  True,  both  are  to  be  found  in  hori- 
zontal or  stratified  deposits,  but  the  record  abundantly  shows  that  the 
close  analogy  ends  there,  and  in  the  case  of  oil  not  only  are  tliere  more 
unknown  factors  in  correlating  the  known  with  the  unknown,  but  there 
are  contingencies  incident  to  commercial  exploitation  to  which  coal  is 
not  subject.  Such  in  terms,  as  we  have  already  seen,  is  the  testimony 
of  Dr.  Branner: 

"In  coal  mining,**  he  says,  "one  can  get  a  very  close  idea  of  the  tonna^re 
to  be  taken  out  of  a  given  tract  of  land ;  that  is,  we  can  calculate  the  prod- 
uct. •  ♦  ♦  Now,  in  i)etroleuni  mining  you  cannot  do  that  exactly ;  there 
is  an  element  of  uncertainty  about  it  that  you  don't  find  in  coal  mining." 

Indeed,  the  difference  must  be  obvious.  A  coal  bed  is  fixed  and 
unchangeable  in  relation  to  the  inclosing  strata.  It  may  be  bent  or 
broken  together  with  the  folding  or  crushing  of  the  earth's  crust,  and 
its  original  continuity  may  be  interrupted  by  faulting  or  erosion  but 
its  relative  position  remains  unaltered.  Not  so  with  oil.  It  is  mobile. 
It  is  not  sought  in  the  shales  in  which  it  originates,  but  in  the  porous 
sand  strata  into  which  it  migrates.  If  it  has  not  escaped  from  the 
sands  through  some  break  in  the  continuity  of  the  inclosing  strata,  it 
may  be  uniformly  persistent,  but  with  no  such  degree  of  certainty  as 
in  the  case  of  coal  or  phosphates.  Owing  to  the  pressure  of  water 
and  gas,  it  may  be  forced  to  and  held  in  "pockets,"  or  confined  to 
those  portions  of  the  folded  sand  stratum  lying  between  certain  hor- 
izontal planes  or  levels,  above  or  below  which  zone  there  may  be 
nothing  but  gas  or  water.  For  that  reason,  while  the  sand  stratum 
may,  like  a  coal  bed,  be  continuous,  and  may  be  found  at  any  point 
beneath  a  given  area,  it  may  turn  out  to  be  wholly  barren  of  oil  in 
one  place,  while  carrying  an  abundant  supply  but  a  short  distance 
away.  Until  recently  at  least,  according  to  the  testimony  of  Dr. 
Branner,  to  encounter  water  in  driving  a  well  rendered  the  enter- 
prise hopeless,  in  the  eyes  of  practical  oil  men.  So  too  it  has  been 
more  or  less  generally  thought  that  oil  does  not  abide  the  presence  of 
sea  water,  and  there  is  evidence  to  the  effect  that  in  this  region  sea 
water  may  be  encountered  from  1,200  to  1,500  feet  beneath  sea  level. 

Now  as  to  the  second  assumption,  that  the  "known  conditions''  are 
substantially  the  same  here  as  they  were  in  the  coal  case.  In  that 
case  34  patents  had  been  issued  to  representatives  of  the  coal  company, 
162  C.C.A.— 8 
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to  2,840  acres  of  land,  upon  what  are  known  as  soldiers'  additional 
homestead  entries.  The  defendant,  to  whom  the  lands  were  conveyed, 
was  engaged  in  mining  coal  upon  a  large  scale  from  adjacent  lands, 
and  its  well-informed  and  experienced  superintendent  acted  upon  its 
behalf  and  as  its  agent  in  the  acquisition  of  patents,  the  proceedings 
for  which  were  initiated  in  1899,  and  continued  through  two  or  three 
years.    The  court  said : 

"For  many  years  the  district  In  which  the  lands  were  situate  had  been 
known  to  contain  coal.  They  were  surveyed  in  1874,  and  the  surveyor  re- 
ported one  of  the  sections  as  coal  land ;  the  others  being  contiguous  to  lands 
similarly  reix)rted.  This  was  shown  in  the  field  notes  and  upon  the  official 
plats.  The  lands  were  in  a  valley,  3  or  4  miles  in  wiath,  bounded  on  the 
east  and  west  by  foothills.  A  thick  bed  of  coal  was  disclosed  in  the  er^  stern 
face  of  the  western  hills,  but  its  quality  was  not  such  as  to  make  it  of  com- 
mercial value.  Along  the  western  base  of  the  eastern  hills  was  the  outcrop 
of  another  coal  bed.  This  outcrop  had  been  weathered  down  and  in  some 
places  covered  by  the  wash  from  above,  but  It  could  be  traced  upon  the 
surface  for  several  miles.  It  had  been  opened  up  at  different  places,  and  the 
openings  disclosed  a  coal  bed,  from  6  to  14  feet  in  thickness,  dipping  to  the 
west  at  an  angle  of  from  15  to  25  degrees  from  the  horizontal,  as  did  the 
Cretaceous  rocks  with  which  it  was  interstratifled.  This  coal  was  of  su-. 
perior  quality  and  recognized  commercial  value,  and  the  rocks  containing  it 
were  the  coal-bearing  strata  of  that  region.  The  lands  in  controversy  were 
west  of  the  outcrop,  in  the  direction  of  the  dip.  Some  were  near  the  out- 
crop, and  the  east  line  of  the  farthest  section  was  about  a  mUe  and  a  half 
away.  There  was  nothing  upon  their  surface  showing  the  presence  of  coal 
beneath,  nor  anything  indicating  that  the  bed  outcropping  on  the  east  and 
dipping  to  the  west  did  not  pass  through  them.  Unless  valuable  for  coal, 
they  were  not  worth  to  exceed  a  dollar  and  a  quarter  an  acre.  They  were 
arid  sagebrush  lands,  about  7,000  feet  above  sea  level,  and  afforded  very 
limited  pasturage.  Without  irrigation  they  were  not  susceptible  of  cultiva- 
tion, and  the  cost  of  securing  water  for  that  purpose  was  prohibitive. 

"Attracted  by  this  outcrop,  the  coal  company  oj^ened  a  mine  thereon,  in  the 
vicinity  of  these  lands,  in  1894.  In  the  beginning  the  output  of  the  mine 
was  small,  but  it  reached  183,750  tons  for  1897,  250,(>08  tons  for  1898,  and 
441,277  tons  for  1899." 

It  was  further  shown  that  this  superintendent,  who  had  knowledge 
of  all  the  conditions,  had  in  1898  engineered  a  project  for  procuring 
the  lands  (which  he  deemed  to  be  valuable  for  coal)  through  the 
medium  of  "dummy"  homesteaders.  These  dummies,  having  been 
paid  $500  each  by  the'  company,  later  relinquished  upon  its  request,  so 
that  its  superintendent  and  another  of  its  representatives  might  make 
the  soldiers  additional  entries.  In  1898  this  same  superintendent  had 
filed  in  the  land  office  a  sworn  declaration  attending  his  application 
to  purchase  one  of  the  tracts  in  controversy,  in  which  he  stated  that 
it  contained  a  valuable  vein  of  coal.  Within  a  half  mile  in  each  of 
three  directions  from  the  lands  in  question  there  was  a  quarter  sec- 
tion upon  which  a  good  bed  of  coal  eight  feet  in  thickness  had  been 
disclosed.  And  this  the  coal  company  had  purchased  from  one  Lees 
for  $3,400.  The  lands  in  question,  unless  valuable  for  coal,  were  not 
worth  to  exceed  $1.25  per  acre,  and  yet  the  company  willingly  spent 
at  least  ten  times  that  amSunt  to  acquire  the  title. 

"It  was  hardly  intending  to  make  an  aimless  or  grossly  excessive  expendi- 
ture. It  was  a  practical  concern,  operated  by  practical  men.  It  had  located 
a  mine  upon  the  outcrop  live  years  before,  and  in  the  meantime  had  proved 


Digitized  by  VjOOQIC 


SOUTHERN   PAO.  CO.  V.  UNITED  STATES  35 

the  wisdom  of  the  undertaking  by  Its  mining  operations.  They  had  dis- 
closed the  existence  of  an  extensive  bed  of  valuable  coal  dipping  to  the  west 
under  the  valley,  and  in  that  way  had  supplemented  the  evidence  afforded  by 
the  outcrop  and  its  surroundings." 

The  court  summed  up  and  closed  the  discussion  as  follows : 

"An  exposure  to  the  eye  of  coal  upon  the  particular  lands  was  not  essen- 
tial to  give  them  a  then  present  value  for  coal  mining.  They  were  all  ad- 
jacent to  the  outcrop  and  above  the  plane  of  the  coal-bearing  strata  dipping 
under  the  valley.  In  alternate  even-nimibered  sections  they  substantially 
paralleled  the  outcrop  for  seven  miles,  and  in  two  places  were  separated 
from  It  by  only  a  few  rods.  Those  to  the  north  were  opposite  the  company's 
developed  mine  (No.  4),  and  those  to  the  south  were  opposite  the  tract  acquir- 
ed through  Lees,  ^pon  which  good  coal  was  disclosed.  The  outcrop,  the 
disclosures  in  the  vicinity,  and  the  geological  formation  pointed  with  con- 
vincing force  to  a  workable  bed  of  merchantable  coal  extending  imder  the 
valley  and  penetrating  these  lands.  These  conditions  were  open  to  common 
observation,  and  were  such  as  would  appeal  to  practical  men  and  be  relied 
upon  by  them  in  making  investments  for  coal  mining.  They  did  so  aw)eal 
to  the  Cumberland  people,  as  well  as  this  company,  both  large  concerns  repre- 
sented by  men  of  experience,  understanding  the  uncertainties  and  hazards 
of  the  busineas  as  well  as  its  rewards. 

"It  will  be  perceived  that  we  are  not  here  concerned  with  a  mere  out- 
cropping of  coal  with  nothing  pointing  persuasively  to  its  quality,  extent  or 
value;  neither  are  we  considering  other  minerals  whose  mode  of  deposition 
and  situation  In  the  earth  are  so  irregular  or  otherwise  unlike  coal  as  to  re- 
quire that  they  be  dealt  with  along  other  lines." 

Manifestly,  a  case  so  remotely  analogous  cannot  be  deemed  to  be 
conclusive  of  the  issues  here,  especially  in  the  light  of  the  caution 
which  the  court  took  the  pains  to  express  in  the  closing  paragraph  of 
the  opinion.  The  known  conditions  here  are  much  further  removed 
from  the  unknown,  and,  even  were  the  geological  occurrences  coni- 
parable,  the  character  of  petroleum  is  such  that,  as  we  have  seen,  spec- 
ulation as  to  its  presence  at  any  riven  place  beneath  the  earth's  surface 
is  attended  with  uncertainties  from  which  explorations  for  coal  are 
free.  And  other  considerations  to  which  the  court  there  attached  much 
weight,  if  not  wholly  wanting  here,  are  so  weakened  as  to  have  but 
little  persuasive  force.  Here,  as  there,  the  lands  had  only  a  nominal 
value ;  but  the  defendant  company  here  was  paying  nothing  for  them. 
Apparently  it  was  under  the  necessity  of  taking  these  lands  or  incur- 
ring the  risk  of  getting  nothing  under  its  existing  grant.  Upon  the 
other  hand,  in  the  coal  case,  so  persistent  was  the  zeal  of  the  coal  com- 
pany to  acquire  the  lands  that  it  not  only  resorted  to  fraudulent  prac- 
tices to  obtain  them,  but  was  willing  to  pay  at  least  ten  times  what 
they  were  worth  for  any  purpose  other  than  coal.  As  the  court  points 
out,  the  evidence  of  valuable  coal  beds  was  of  such  character,  and 
was  so  abundant,  as  to  induce  intelligent  and  practical  operators,  not 
merely  to  prospect  for  coal,  but  to  open  up  coal  mines,  and  that  such 
was  the  view  of  the  company's  superintendent  there  could  be  no  doubt. 
Though  still  in  its  employ  at  the  time  of  the  trial,  he  was  not  called 
by  the  company  as  a  witness,  to  contradict  or  explain  damaging  state- 
ments and  admissions  attributed  to  him.  Here,  from  the  contempo- 
rary corresp>ondence  and  maps  and  other  dat'a,  and  such  testimony  as 
appears  to  be  credible  touching  oral  statements  made  by  different  rep- 
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resentatives  of  the  company  from  time  to  time,  we  are  convinced  that 
Eberlein  and  the  geologists,  and  also,  it  must  be  presumed,  some  of 
their  superiors,  regarded  the  lands  as  possible  oil  lands,  and  hoped 
that  they  might  turn  out  to  be  such ;  but  no  one  went  further  than  to 
regard  them  as  "prospecting"  territory. 

Certain -incidents,  it  must  be  admitted,  are  equivocal,  and  are  sus- 
ceptible of  a  construction  which  tends  to  give  them  a  sinister  aspect. 
Chief  of  these  perhaps  is  the  fact  that  Eberlein  kept  most  of  the  cor- 
respondence and  papers  relating  to  the  s'election  in  a  private  file — con- 
duct which  the  government  contends  signifies  a  consciousness  of 
wrongdoing.  Upon  the  other  hand,  it  is  pointed  out  that  he  had  but 
recently  come  from  New  York  to  take  charge  of  appellant's  land  de- 
partment, and  that  he  found  it  in  an  unsatisfactory  condition;  that 
the  business  of  appellant  was  transacted  through  departments;  that 
he  soon  found  that  his  views  were  at  variance  with  those  of  the  heads 
of  other  departments  who  were  in  closer  touch  with  the  local  manage- 
ment ;  and  that  he  was  solicitous  about  his  records  in  order  that  they 
should  be  available  for  his  use  in  absolving  himself  from  blame  should 
the  San  Francisco  management  be  criticized  by  the  New  York  offices, 
as  he  anticipated  would  be  the  case.  Both  theories  are  plausibly  sup- 
ported, but  neither  is  entirely  satisfactory.  Upon  the  one  hand,  it  is 
difficult  to  see  why  he  did  not  at  once  lay  the  matter  before  the  New 
York  officers,  and,  upon  the  other,  if  he  was  conscious  that  his  rec- 
ords would  incriminate  him,  we  are  at  a  loss  to  understand  why  he 
should  have  taken  pains  to  restore  and  preserve  them  after  their  par- 
tial destruction  in  tiie  San  Francisco  fire,  and  especially  after  he  knew 
that  the  only  outstanding  copies  or  duplicates  had  been  totally  de- 
stroyed. So  of  the  incident  of  the  proposed  lease  of  the  lands  belong- 
ing to  the  company  lying  near  those  in  suit,  to  a  subsidiary  organiza- 
tion, for  mineral  exploration.  In  one  aspect,  his  objection  to  such 
lease  would  seem  to  imply  a  knowledge  or  belief  that  the  lands  in 
question  were  valuable  for  oil,  and,  upon  the  other,  he  plausibly  ex- 
plains that  in  view  of  the  known  attitude  of  the  General  Land  Office 
and  the  prevailing  speculation  as  to  oil  in  the  general  locality  of  these 
lands,  for  the  appellant  to  lease  these  or  other  lands  which  it  owned 
in  close  proximity,  for  mineral  exploration,  would  naturally  arouse 
a  suspicion  on  the  part  of  the  land  officials  that  it  (the  applicant)  had 
undisclosed  information  that  the  lands  were  valuable  for  oil,  which, 
even  though  without  foundation  in  fact,  would  be  sufficient  to  cause 
an  indefinite  suspension  of  the  application  for  patent. 

But  whatever  view  may  be  taken  of  these  incidents,  manifestly  nei- 
ther the  mental  nor  the  moral  attitude  of  Eberlein  furnishes  any  sub- 
stantive evidence  touching  the  real  character  of  the  land  or  the  con- 
trolling issue  which  we  must  decide.  In  this  respect  the  case  is  readily 
distinguishable  from  the  Diamond  Coal  Case,  where  the  company's 
superintendent  was  not  only  personally  acquainted  with  the  lands  and 
all  their  surroundings,  but  was  well-informed  upon  the  subject  of 
coal  mining,  and  competent  to  form  an  intelligent  judgment.  Eber- 
lein knew  nothing  about  oil,  was  never  upon  the  lands,  and  personally 
was  unfamiliar  with  local  conditions.    One  of  his  assistants,  of  whom 
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he  inquired,  had  a  general  knowledge  of  the  lands ;  the  company  main- 
tained other  agencies  for  securing  information  touching  land  selec- 
tions, to  which,  however,  he  seems  not  to  have  resorted.  Apparently 
he  entertained  a  view  of  the  law  prevailing  in  some  quarters  that  the 
only  investigation  required  before  making  application  for  patent  was 
of  the  surface  conditions  upon  the  lands  applied  for.  Upgn  recently 
coming  to  the  land  department  of  the  company  he  found  selections 
under  the  grant  in  arrears,  and  if  we  say  that  he  was  anxious  to  make 
selections  before  all  the  available  lands  were  gone,  that  he  hoped  that 
these  lands  would  ultimately  turn  out  to  be  oil  lands,  that  he  was 
anxious  to  procure  patent  before  there  should  be  such  development 
upon,  or  in  close  proximity  to,  them  as  might  demonstrate  that  his  hope 
was  not  without  substance,  and  that  he  had  some  vague  fear  that  other 
representatives  of  the  company  had  information  or  belief  inconsistent 
with  his  representations,  or  would  take  a  course  tending  to  cast  dis- 
credit thereon,  and  compromise  him,  his  conduct  may  be  explained  bet- 
ter than  by  any  other  theory  which  has  been  suggested. 

It  is  further  contended  that  it  was  generally  believed  in  the  com- 
munity in  1903  and  1904  that  these  lands  contained  valuable  oil  de- 
posits ;  some  witnesses  affirming  and  others  denying  the  prevalence  of 
such  belief.  Of  course,  mere  popular  opinion  upon  such  a  subject  is 
of  no  value.  As  already  suggested,  to  amount  to  knowledge,  the  "be- 
lief" must  be  the  rational  conclusion  or  the  scientific  deduction  of  one 
who  fs  qualified  by  experience  or  learning  to  form  an  intelligent  judg- 
ment Referring  to  coal,  for  illustration,  would  not  nine  out  of  ten 
ordinary  men  consider  an  outcrop  sufficient  to  warrant  a  "coal  loca- 
tion," especially  if  the  venture  entailed  only  a  nominal  expense.  The 
outcrop  would  probably  engender  in  the  ordinary  man  a  belief  in  the 
existence  of  an  underlying  coal  bed.  But,  as  stated  in  the  Diamond 
Coal  Case,  the  belief  that  rests  upon  "a  mere  outcropping  of  coal,  with 
nothing  pointing  persuasively  to  its  quality,  extent,  or  value,"  is  in- 
sufficient. And  inasmuch  as  exploration  for  oil  is  admittedly  sub- 
ject to  greater  contingencies  than  coal,  empirical  belief  relative  to  its 
occurrence  is  correspondingly  less  reliable.  And  see  the  pertinent 
language  hereinbefore  quoted  from  Sullivan  v.  Iron  Silver  M.  Co.,  143 
U.  S.  431,  435,  436,  12  Sup.  Ct.  555,  36  L.  Ed.  214.  Moreover,  it  is 
difficult,  after  the  lapse  of  years  and  the  change  of  conditions,  to  re- 
produce a  faithful  picture  of  the  state  of  mind  existing  in  1903  and 
1904.  It  is  easy  enough  for  one  who  shared  in  the  optimism  charac- 
terizing the  oil  boom  of  1900  and  1SK)1  now  unconsciously  to  project 
that  feeling  over  in  1903  and  1904,  or  unconsciously  to  relate  to  that 
period  the  persuasive  influence  of  more  recent  discoveries,  better  meth- 
ods of  extraction,  and  improved  marketing  conditions. 

Between  1904-  and  the  time  the  testimony  was  taken,  there  had  been 
a  material  increase  in  the  price  of  oil.  A  railway  had  been  extended 
up  into  the  Midway  valley.  A  government  bulletin  had  been  issued 
suggesting  the  view  that  oil  would  probably  be  found  nearer  the  sur- 
face in  the  Elk  Hills  than  had  theretofore  been  thought  probable.  But 
most  important  of  all  perhaps  was  the  striking  of  an  enormous  flow 
of  gas  in  the  Honolulu  well  in  the  Buena  Vista  flills,  at  a  depth  of 
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about  1,700  feet,  and  the  subsequent  striking  of  oil  in  the  same  well. 
It  is  to  be  inferred  that  considerable  excitement  followed  this  discov- 
ery. The  gas  was  encountered  in  July,  1909,  oil  in  the  spring  of  1910, 
and  a  few  months  later,  in  December,  1910,  this  suit  was  instituted, 
and  thereafter,  in  due  time,  the  testimony  was  taken.  Whether  these 
and  other  conditions,  nonexistent  in  1903  and  1904,  had  anything  to 
do  with  tHe  commencement  of  the  suit,  it  is  unnecessary  to  inquire. 
It  is  sufficient  to  say  that  no  suit  was  brought  or  testimony  taken 
until  after  the  conditions  arose,  and  that  consideration  of  such  new 
conditions  must  of  necessity  have  given  a  measure  of  color  to  the 
testimony.  The  outstanding  and  undisputed  fact  is  that,  if  there  was 
faith  at  all  in  1903-04,  it  was  faith  without  works.  While  develop- 
ment was  going  on  in  the  McKittrick-Midway-Sunset  belt,  there  was 
an  absolute  want  of  activity  in  the  Elk  Hills.  Not  only  was  there  no 
expensive  exploration,  but  locations  were  being  permitted  to  lapse,  and 
there  was  not  even  sufficient  interest  to  induce  locators  to  maintain 
their  rights  by  the  comparatively  inexpensive  device  of  relocation. 
Moreover,  altnough  defendant's  application  was  pending  for  a  year, 
and  it  embraced  lands  covered  by  numerous  locations,  and  though  no- 
tice of  its  pendency  was  given  by  publication,  as  required  by  the  r^- 
ulations  of  the  land  department,  no  objection  was  raised  either  by 
the  general  public  or  the  parties  interested  in  the  oil  locations.  In  the 
meantime  the  department  had  sent  a  special  agent  to  make  inspection, 
and  he  had  reported  that  the  lands  were  nonmineral.  True,  his  exami- 
nation was  hasty  and  superficial,  but  there  is  no  suggestion  of  fraud  or 
bad  faith  upon  his  part.  Both  he  and  his  superiors  at  Washington  had 
knowledge  of  the  fact  that  although  the  lands  had,  for  over  three  years, 
been  under  suspension  from  agricultural  entries,  no  serious  effort  was 
being  made  by  any  one  of  the  numerous  locators  to  demonstrate  the 
existence  of  oil  in  commercial  quantities  or  to  acquire  title.  And  un- 
der such  circumstances  it  is  perhaps  not  strange  that  they  readily  con- 
cluded the  land  was  nonmineral. 

Let  it  be  granted  that  the  market  for  petroleum  products  was  low 
at  that  time,  and  transportation  facilities  meager,  and  that  capital  was 
conservative ;  the  fact  remains  that  although,  by  the  earlier  boom,  the 
attention  of  the  experienced  and  inexperienced,  the  informed  and  un- 
informed, all  classes — capitalist  as  well  as  promoter — had  been  drawn 
to  this  territory,  and  though  in  the  nearby  McKittrick-Midway-Sun- 
set belt  both  exploration  and  operation  were  going  forward,  the  de- 
fendant company  was  permitted,  after  public  notice,  to  acquire  a  pat- 
ent without  opposition,  protest,  or  question.  It  is  difficult  to  reconcile 
such  facts  with  the  theory  that  it  was  generally  believed  that  the  lands 
were  valuable  for  their  petroleum  content. 

Without  further  discussion,  our  general  conclusion  is  that  the  lands 
were  not,  in  1903-04,  known  to  be  valuable  for  their  piineral.  The 
conditions  were  such  only  as  to  suggest  the  probability  that  they  con- 
tained some  oil,  at  some  depth,  but  nothing  to  point  persuasively  to 
its  quality,  extent,  or  value.  Or,  putting  it  in  another  way,  the  con- 
ditions were  such  as  to  suggest  the  possibility  of  oil  in  paying  quanti- 
ties, and  to  induce  the  more  venturesome — such  as  were  willing  to  take 
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chances — ^to  prospect  the  field;  but  we  are  satisfied  they  were  not 
"plainly  such  as  to  engender  the  belief"  that  any  given  section  or 
other  legal  subdivision  contained  oil  of  such  quality  and  quantity,  and 
at  such  depth,  as  would  render  its  extraction  profitable.  Having 
reached  this  conclusion,  we  deem  it  unnecessary  to  decide  whether 
the  evidence  offered  by  the  appellants  touching  exploration  and  devel- 
opment work  within  and  near  township  30--23,  since  1904,  which 
they  contend  demonstrates  that  the  lands  are  not  valuable  for  oil,  is 
relevant  for  any  purpose. 
The  decree  will  be  reversed,  with  directions  to  dismiss  the  bill. 

GILBERT,  Circuit  Judge,  dissents. 


(249  Fed.  805) 

CHESAPEAKE  &  O.  RY.  CO.  v.  UNITED  STATES  (two  cases). 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     AprU  5,  1918.) 

Nos.  3063,  3064. 

1.  Kailroads  ^s»229 — Safety  Appliance  Act — Construction. 

The  Safety  Appliance  Act  (Act  March  2,  1893,  c.  196, 21  Stat.  531  [Comp. 
St  1916,  f§  8605-8612]),  as  originally  passed,  being  remedial  and  hu- 
manitarian in  its  purpose,  should  be  broadly  construed. 

2.  Railroads  ^=»229 — Safety  Appliance  Act — Penalty. 

Safety  AppUanoe  Act  March  2,  1893,  as  amended  by  Act  April  14,  1910, 
c.  160,  36  Stat  298  (Comp.  St  1916,  f  8617  et  seq.),  which  provides  that 
a  car  properly  equipped,  which  has  become  defective  or  insecure  while 
In  use,  may  be  hauled  from  the  place  where  such  equipment  was  dis- 
covered to  be  defective,  or  insecure,  to  the  nearest  available  point  where 
such  car  can  be  repaired  without  liability  for  the  penalties  Imposed,  does 
no't  permit  a  railroad  company  to  move  without  penalty  from  one  point  to 
another  a  defective  ear  not  known  to  be  defective,  and  which  Is  not  so 
moved  for  the  purpose  of  repair,  although  In  fact  it  is  hauled  to  the 
nearest  available  iK)int  for  repair. 

3.  Railroads  0=»229 — Safety  Appliance  Act — Duty   op  Government  In- 

spectors. 

Where  government  inspectors  discover  the  defective  condition  of  cars, 
they  are  not  bound  to  report  that  fact  to  the  railroad  company,  that  the 
defects  may  be  remedied  before  the  cars  are  moved. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Kentucky ;   Andrew  M.  J.  Cochran,  Judge. 

Two  actions  by  the  United  States  of  America  against  the  Chesa- 
peake &  Ohio  Railway  Company.  There  were  judgments  for  plain- 
tiff, demurrers  being  sustained  to  the  answers  (242  Fed.  161),  and  de- 
fendant brings  error.    Affirmed. 

John  Galvin  and  Maurice  L.  Calvin,  both  of  Cincinnati,  Ohio,  for 
plaintiff  in  error. 

Thomas  D.  Slattery,  U.  S.  Atty.,  of  Covington,  Ky.,  and  Philip  J. 
Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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SATER,  District  Judge.  These  cases  were  brought  by  the  United 
States  to  recover  from  the  railway  company,  as  defendant,  penalties 
for  alleged  violations  of  the  Safety  Appliance  Act  of  March  2,  1893 
(27  Stat.  531),  as  amended  April  14,  1910  (36  Stat.  298,  299). 

The  defendant,  an  interstate  carrier,  at  the  times  mentioned  in  the 
pleadings  maintained  yards,  car  inspectors,  and  repair  men  at  Silver 
Grove,  Ky.,  but  not  at  Covington,  which  is  an  intermediate  point  be- 
tween Silver  Grove  and  the  defendant's  western  terminus  at  Cincin- 
nati, Ohio.  On  arrival  of  defendant's  west-bound  freight  trains  at 
Silver  Grove,  they  are  taken  in  charge  and  broken  up  by  the  yard 
men.  The  cars  are  inspected  and,  if  need  be,  repaired,  and  are  then 
delivered  to  the  proper  connecting  lines  at  Cincinnati.  The  cars  re- 
ceived from  such  connecting  lines  are  inspected  before  they  are  re- 
ceived, and  are  thence  transported  by  the  yard  men  across  the  Ohio 
river,  through  Covington,  to  Silver  Grove,  some  10  miles  distant, 
where  they  are  placed  in  the  appropriate  east-bound  trains.  Govern- 
ment inspectors  discovered  that  certain  east-bound  cars  received  by 
the  defendant  from  connecting  carriers  at  Cincinnati  were  each  on 
their  arrival  at  Covington  in  bad  order  as  to  some  portion  or  portions 
of  their  safety  appliances,  and  that  certain  west-bound  cars  coming 
from  the  Silver  Grove  yards  were  each  on  their  arrival  in  Covington 
likewise  defective.  The  discovery  thus  made  was  not  communicated 
to  the  defendant,  whose  yard  men  moved  the  east-bound  cars  in  their 
defective  condition  to  Silver  Grove  and  the  west-bound  cars  in  like  con- 
dition to  Cincinnati.  On  account  of  the  transportation  of  such  cars 
from  Covington  these  suits  were  brought,  the  recovery  sought  in  each 
count  of  each  petition  being  $100. 

The  defendant,  as  to  all  of  the  counts  here  involved,  answered 
that  it  made  no  inspections  at  Covington  and  had  no  inspectors,  re- 
pair men,  or  facilities  for  making  repairs  at  that  place,  and  that,  "as 
to  most,  if  not  all,  of  said  cars,"  the  defects  of  which  complaint  was 
made  were  found  on  the  arrival  of  such  cars  at  Silver  Grove  or  Cin- 
cinnati, as  the  case  might  be,  and  on  discovery  were  repaired,  and 
that  those  places  were  the  first  at  which  the  repairs  could  be  made 
after  the  defects  occurred  and  were  detected.  The  defendant  further 
alleged  that,  when  the  west-bound  cars  left  its  yards  at  Silver  Grove 
and  the  east-bound  cars  left  the  terminals  at  Cincinnati,  the  safety 
appliances  on  each  were  in  a  safe  and  proper  condition,  and  that,  if 
they  were  in  fact  defective,  as  charged,  when  examined  by  the  govern- 
ment inspectors  in  Covington,  the  defects  arose  after  they  started  on 
their  journeys  from  Silver  Grove  and  Cincinnati,  respectively,  and 
could  not  have  been  discovered  and  corrected,  as  regards  the  west- 
bound cars,  until  they  arrived  at  Cincinnati,  or,  as  to  the  east-bound 
cars,  until  they  reached  the  yards  at  Silver  Grove.  A  demurrer,  which 
admitted  all  well-pleaded  facts,  was  sustained  to  the  answer  in  each 
case,  and,  as  the  defendant  did  not  wish  to  plead  further,  judgment 
was  entered  against  it  by  Judge  Cochran,  whose  opinion  is  found  in 
242  Fed.  161.    A  reversal  of  both  judgments  is  sought. 

Although  some  of  the  defects  in  the  cars  were  confessedly  slight, 
and  it  would  seem,  were  susceptible  of  prompt  repair  at  almost  any 
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point  on  the  defendant's  line  as  soon  as  discovered,  if  defendant's 
trains  were  ordinarily  equipped  to  meet  such  situations,  and  although 
the  answers  are  with  much  show  of  reason  assailed  as  faulty  on  the 
ground  that  an  excusing  averment  in  each  is  alleged  in  the  contingent 
or  hypothetical,  and  not  in  the  issuable,  form  (6  Ency.  PI.  &  Pr.  270; 
Suit  V.  Woodhall,  116  Mass.  547),  we  shall  consider  the  cases  as  pre- 
sented by  the  defendant  on  its  own  liberal  and  favorable  construction 
of  its  pleadings.    The  situation,  then,  is  this : 

The  defendant's  cars  were  in  good  order  when  they  were  started 
on  their  journey  from  Silver  Grove  and  Cincinnati,  respectively,  but 
became  in  disrepair  while  in  transit  to  Covington.  The  defendant 
transported  such  cars  over  its  line  without  inspection,  and  in  ignorance 
of  their  defects,  from  Covington,  Ky.,  to  the  nearest  station,  where 
the  defects  were  discovered  by  it  and  repaired.  It  maintains  that  un- 
der any  reasonable  interpretation  of  the  law  it  committed  no  offense 
and  cannot  be  penalized,  and  seeks  refuge  under  section  4  of  the 
amendment  of  April  14,  1910,  to  the  Safety  Appliance  Act  (Comp.  St. 
1916,  §  8621),  which  amendment,  in  so  far  as  germane,  is  as  follows : 

**That  any  common  carrier  subject  to  this  act,  using,  hauling,  or  permitting 
to  be  used  or  hauled  on  its  line,  any  car  subject  to  the  requirements  of  this 
act  not  equipped  as  provided  in  this  act,  shall  be  liable  to  a  penalty  of  one 
hundred  dollars  for  each  and  every  such  violation:  *  *  •  Provided,  that 
where  any  car  shaU  have  been  properly  equipped,  as  provided  in  this  act 
and  the  other  acts  mentioned  herein,  and  such  equipment  shall  have  become 
defective  or  insecure  wliUe  such  car  was  being  used  by  such  carrier  ppon  its 
line  of  railroad,  such  car  may  be  hauled  from  the  place  where  suci  equip- 
ment was  first  discovered  to  be  defective  or  insecure  to  the  nearest  available 
point  where  such  car  can  be  repaired,  without  liability  for  the  penalties  im- 
posed ♦  •  *  if  such  movement  is  necessary  to  make  such  repairs  and 
such  repairs  cannot  be  made  except  at  such  repair  point." 

The  defendant  contends  that  the  discovery  mentioned  in  the  proviso 
of  the  amendment  means  the  occurrence  of  the  defect,  that  the  de- 
fect must  be  held  to  have  been  discovered  as  soon  as  it  arose,  and  that, 
if  a  defect  occurs  while  a  car  is  in  transit,  the  car,  if  it  cannot  be 
forthwith  repaired,  may  be  transported  to  the  nearest  available  repair 
point  without  offending  the  law  and  incurring  its  penalty.  This  con- 
tention is  stoutly  combated  by  the  government. 

[1,2]  The  Safety  Appliance  Act  as  originally  passed,  being  reme- 
dial and  humanitarian  in  its  purpose,  is  broadly  construed,  and  in 
clear  and  unequivocal  language  imposes  on  the  defendant,  as  it  did 
on  all  other  interstate  railroads,  the  absolute  and  unqualified  duty 
of  maintaining  the  safety  appliances  on  its  cars  in  a  secure  condition. 
By  its  provisions  movement  on  its  line,  in  interstate  commerce,  of  a 
car  with  a  defective  appliance  subjected  the  defendant  to  a  penalty; 
and  this  was  so,  even  if  it  had  been  vigilant  to  discover  the  defect  and 
was  actually  ignorant  of  its  existence.  It  being  the  purpose  of  the 
act  to  produce  the  highest  degree  of  care  in  the  inspection  of  cars  for 
the  protection  of  the  lives  and  limbs  of  employes,  knowledge  of  de- 
fects, diligence  in  detecting  them,  and  wrong  intent  in  transporting 
cars  with  defective  appliances,  were  not  made  ingredients  of  the  acts 
condemned.    Chicago,  B.  &  Q.  Ry.  v.  United  States,  220  U.  S.  559, 
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569,  570,  31  Sup.  Ct.  612,  55  L.  Ed.  582.  To  relax  somewhat  the 
rigid  rule  prescribed  by  the  original  act,  which  did  not  exempt  the  nec- 
essary movement  to  a  point  where  repairs  could  be  made,  the  amend- 
ment of  April  14,  1910,  was  enacted.  Although  the  amendment  meas- 
ureably  grants  relief  to  and  enlarges  the  right  of  interstate  railroads, 
it  nevertheless  is  limited  by  its  express  terms  and  manifest  intent,  and 
its  further  extension  is  unwarranted.  It  only  permits  the  hauling,  with- 
out penalty,  of  a  car  which  becomes  defective  while  the  car  is  in  use 
by  the  carrier  on  its  line  of  railroad,  to  the  nearest  available  point 
where  such  car  can  be  repaired  (if  such  movement  is  necessary  to 
make  repairs)  after  the  defect  has  been  discovered.  Any  other  haul- 
ing of  such  a  car,  and  consequently  a  hauling  of  it  before  its  bad  order 
condition  is  discovered,  although  the  carrier  be  without  fault  in  not 
making  the  discovery,  is  a  violation  of  the  statute.  This  interpreta- 
tion of  the  amendment  accords  with  that  of  Judge  Knapp  in  C.  &  O. 
Ry.  Co.  V.  United  States,  226  Fed.  683,  686,  141  C.  C.  A.  439  (C.  C.  A. 
4),  in  which  he  held  that: 

"It  permits  the  transfer  without  penalty  of  a  disabled  car  to  *the  nearest 
available  point'  where  it  can  be  repaired,  provided  such  transfer  Is  necessary 
because  the  defects  cannot  be  remedied  at  the  point  where  they  are  first  dis- 
covered, and  that  is  the  only  movement  which  does  not  subject  the  carrier  to 
liability." 

A  like  conclusion  was  reached  in  Chicago,  B.  &  Q.  R.  Co.  v.  United 
States,  211  Fed.  12,  15,  127  C.  C.  A.  438  (C.  C.'A.  8),  and  United 
States  V.  Trinity  &  B.  V.  Ry.  Co.,  211  Fed.  448,  128  C.  C.  A.  120 
(C.  C.  A.  5),  and  was  forecast  by  this  court  in  Pennsylvania  Co.  v. 
United  States,  241  Fed.  824,  827,  154  C.  C.  A.  526,  and  Baltimore  & 
O.  S.  W.  R.  Co.  V.  United  States,  242  Fed.  420,  423,  155  C.  C.  A. 
196. 

[3]  The  proviso  contained  in  the  amendment  of  1910  and  ingrafted 
on  the  preceding  enactment  takes  no  case  out  of  such  enactment  which 
does  not  fall  fairly  within  the  proviso's  terms ;  and  the  defendant,  in 
its  reliance  on  the  exception  so  carved  out,  was  required  to  bring  itself 
within  both  its  language  and  reason.  United  States  v.  Dickson,  15 
Pet.  141,  165,  10  L.  Ed.  689;  Baltimore  &  O.  S.  W.  R.  Co.  v.  United 
States,  242  Fed.  421,  423,  155  C.  C.  A.  196  (C.  C.  A.  6).  The  defend- 
ant has  not  so  brought  itself  within  the  exception,  in  that  its  trans- 
portation of  the  cars  mentioned  in  the  petition  occurred  not  after,  but 
before,  it  discovered  their  defects.  It  may  be  added  that  no  duty 
rested  on  the  government  inspectors,  when  they  discovered  the  de- 
fective condition  of  the  cars  at  Covington,  to  report  that  fact  to 
defendant's  employes  that  the  defects  might  be  remedied  before  the 
cars  were  moved.  Chicago,  B.  &  Q.  R.  Co.  v.  United  States,  211  Fed. 
at  page  15,  127  C.  C.  A.  438. 

It  follows  that  the  judgment  rendered  in  the  District  Court  must 
be  affirmed ;  and  it  is  so  ordered. 
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<249  Fed.  809) 

8UNDIN  et  al.  v.  EDWARD  RUTLEDGE  TIMBER  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    April  1,  1918.     Rehearing  Denied 

May  13,  1918.) 

No.  3049. 

1.  Mastbb  and  Sebyant  «=»1S5(15) — Injuries  to  Sebvawt — Fellow  Serv- 

ant. 

Where  lumber  was  loaded  on  mill  cars  by  one  gang  of  men,  and  the 
cars  were  mored  by  another  gang,  negligence  in  loading  the  lumber  can- 
not, as  to  the  second  gang,  be  deemed  the  negligence  of  a  fellow  servant, 
but  must  be  deemed  the  failure  of  the  defendant  master  to  furnish  the 
second  gang  with  reasonably  safe  place  in  which,  or  reasonably  safe 
appliances  with  which,  to  work. 

2.  Master  and  Servant  ^=s>288(1),  289(1) — Injuries  to  Servant — Actions — 

Evidence. 

In  an  action  for  the  death  of  an  employe  of  a  lumber  company,  killed 
when  a  load  of  planks  fell  from  a  car  which  the  employ^  and  others  were 
moving,  the  question  of  the  employe's  contributory  negligence  and  assump- 
tion of  risk  held,  under  the  evidence,  for  the  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Action  by  Olga  Sundin  and  others,  widow  and  minor  children  of 
Alex  Sundin,  deceased,  against  the  Edward  Rutledge  Timber  Com- 
pany, a  corporation.  There  was  a  judgment  for  defendant,  and  plain- 
tiffs bring  error.    Reversed  and  remanded  for  new  trial. 

The  widow  and  children  of  Alex  Sundin  broui^l^t  an  action  in  the  court 
below  to  recover  damages  for  his  death,  which  occurred  while  he  was  in  th« 
employment  of  the  defendant  in  error,  herein  to  be  named  the  defendant. 
The  defendant  was  conducting  a  large  sawmill,  with  lumber  yards,  tracks,  and 
cars.  The  lumber  was  carried  from  the  mill  by  means  of  an  endless  chain 
conveyor  to  a  point  where  it  was  taken  and  loaded  upon  mill  cars.  This  was 
done  by  a  gang  known  as  the  chain  men.  After  the  cars  were  loaded,  another 
gang,  known  as  the  transfer  gang,  shoved  the  cars  by  hand  power  out  along 
and  upon  short  tracks  a  distance  of  22  feet,  where  they  ran  them  upon  another 
car,  carrying  two  sets  of  transverse  tracks  and  standing  upon  a  track  at  right 
angles  with  the  short  transfer  tracks.  Thereafter  the  transfer  car,  carrying 
the  loaded  mill  cars,  would  be  conveyed  out  into  the  yards  of  the  company, 
where  the  lumber  was  stacked  by  another  gang.  Sundin  was,  and  for  six 
weeks  prior  to  the  accident  had  been,  a  member  of  the  transfer  gang.  That 
gang  performed  no  work  other  than  to  take  the  mill  cars,  after  they  had  been 
loaded  by  the  chain  men,  out  into  the  yards  as  described,  and  it  had  nothing  to 
do  with  loading  the  lumber  on  the  mill  cars.  There  was  a  foreman  in  con- 
trol of  the  chain  men,  the  transfer  gang,  and  the  lumber  pliers.  The  mill 
cars  were  8  feet  long,  4  feet  wide,  and  the  platform  thereof  stood  2  feet 
above  the  track.  The  death  of  Sundin  was  caused  by  a  load  of  lumber  falling 
upon  him  while  he  was  assisting  in  moving  along  one  of  the  short  tracks  a 
mill  car  which  had  been  loaded  by  the  chain  men.  That  load  consisted  of  8 
tiers  of  about  50  boards,  each  6  inches  wide,  about  an  ineli  thick,  and  16  feet 
long.  In  loading  the  lumber  upon  the  mili  cars,  the  custom  was,  and  the 
defendant  so  ordered,  to  place  between  the  layers  of  lumber,  crosspleces  of 
lath  to  bind  the  load  and  prevent  any  part  thereof  from  falling  off  while  the 
same  was  being  moved  out  to  and  upon  the  transfer  car  and  into  the  yards. 
The  load  of  lumber  which  fell  and  caused  Sundln's  death  was  provided  with 
no  crosspleces  or  binders,   the  chain  men  having  omitted   to  comply  with 

^=»Por  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexee 
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their  duty  in  that  respect.  The  movement  of  each  mill  car  required  the 
services  of  four  men.  Sundlii  was  working  ^4th  three  others.  There  were 
68  of  the  short  tracks  extending  out  to  the  transfer  car  track.  Other  cars 
stood  on  either  side  of  the  track  on  which  Suudin  was  working  when  the 
accident  occurred.  There  was  not  room  for  four  men  to  push  the  car  from  the 
rear  end.  There  was  evidence  that  it  was  customary  and  proper  for  one 
of  the  four  to  take  hold  of  the  side  of  the  car,  with  his  back  to  it,  as  soon 
as  the  car  emerged  from  between  the  cars  which  stood  on  either  side  thereof. 
Sundin  did  this,  and  all  four  men  continued  moving  the  car  until  It  reached 
the  rails  of  the  transfer  car.  Owing  to  the  sinking  of  the  short  track,  so 
that  it  was  about  an  inch  and  a  half  lower  than  the  rails  on  the  transfer  car, 
the  men  were  unable  to  move  the  mill  car  onto  the  transfer  car,  and  were 
obliged  at  least  twice  to  bring  their  loaded  car  back  a  few^  feet,  so  as  to  get 
increased  momentum.  While  doing  this  the  load  collapsed,  tfnd  about  100 
boards  fell  upon  Sundin.  The  court  below  instructed  the  Jury  to  return  a 
verdict  for  the  defendant,  on  the  ground  that  the  negligence  complained  of 
was  the  act  of  a  fellow  servant,  and  on  the  further  ground  that  the  deceased 
assumed  the  risk  of  the  accident  which  caused  his  death. 

Plummer  &  Lavin,  of  Spokane,  Wash.,  and  Black  &  Wernette,  of 
Coeur  d'Alene,  Idaho,  for  plaintiffs  in  error. 
Ralph  S.  Nelson,  of  Coeur  d'Alene,  Idaho,  for  defendant  in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  principal  question  in  the  case  is  whether  or  not  it  should  be  held 
that  the  failure  to  load  the  car  properly  was  the  neglect  of  Sundin's 
fellow  servants,  for  which  the  defendant  was  not  responsible.  The 
rule  is  well  settled  that  the  master  is  not  answerable  for  injuries  to 
employes  resulting  from  misuse  or  nonuse  of  instrumentalities  by 
other  employes,  and  that,  if  he  furnish  his  employes  with  suitable  ap- 
pliances and  materials  with  which  to  do  their  work  in  safety,  he  will 
not  be  liable  for  an  injury  which  results  from  the  use  of  defective  ma- 
terials or  defective  appliances.  We  are  inclined  to  the  view  that  the 
present  case  does  not  fall  within  those  rules,  and  that  the  master's 
duty  to  furnish  his  employe  a  safe  place  in  which  to  work,  and  safe 
appliances  to  work  with,  was  sufficiently  comprehensive  to  include  the 
duty  to  furnish  the  servant,  w^ho  was  injured  in  this  case,  cars  prop- 
erly loaded  with  which  to  perform  the  sole  service  which  he  was  em- 
ployed to  render,  the  transportation  of  mill  cars  loaded  with  lumber, 
for  with  that  service  Sundin's  duties  began  and  ended. 

The  court  below,  in  instructing  the  jury  to  return  a  verdict  for  the 
defendant,  used  for  illustration  the  case  of  two  workmen  engaged  in 
loading  hay  upon  a  wagon ;  the  one  upon  the  wagon  stowing  the  hay 
in  such  a  careless  way  that  it  falls  upon  the  man  below,  who  is  pitching 
the  hay  on  the  load.  In  such  a  case,  the  court  said,  the  employer 
would  not  be  responsible,  because  he  could  not  anticipate  that  one  of 
the  men  was  going  to  be  negligent.  We  cannot  agree  that  the  illus- 
tration presents  the  situation  found  in  the  record  here.  The  men  who 
worked  in  moving  the  loaded  mill  cars  had  nothing  to  do  with  loading 
the  same.  They  had  no  opportunity  of  observing  the  work  of  those 
who  loaded  them,  or  of  influencing  their  action.  They  were  required 
to  take  the  cars  as  they  found  them  standing  upon  the  track  and  al- 
ready loaded. 
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In  Port  Blakely  Mill  Co.  v.  Garrett,  97  P^d.  537,  38  C.  C.  A.  342, 
this  court  approved  the  instruction  of  the  trial  court  that : 

**It  was  the  duty  of  the  defendant  in  this  case  to  Inspect  all  the  cars  in 
that  train,  including  this  car  upon  which  the  lumber  was  loaded,  and  see, 
before  it  went  out  upon  a  run,  that  they  were  in  safe  condition  for  operation. 
And,  when  I  speak  of  the  car  upon  which  the  lumber  was  loaded,  it  is  to  be 
understood  asi  including,  not  only  the  platform  itself,  and  the  trucks  and 
running  gear,  but  the  side  stakes,  which  were  required  to  hold  the  lumber 
in  place,  and  keep  it  from  shaking  off  or  being  toppled  off.  That  obligation  is 
one  which  the  defendant  company  owed  to  all  of  its  employes!,  including 
Hugh  Garrett,  and  it  cannot  be  relieved  from  responsibility  and  liability  by 
showing  that,  if  there  was  anything  wrong  about  that  car,  it  was  negligence 
of  a  coemploy^  of  Hugh  Garrett" 

In  that  case  the  accident  resulted  from  defective  stakes,  which  had 
been  inserted  in  iron  sockets  on  either  side  of  a  flat  car  to  keep  the 
lumber  in  place.  We  can  see  no  difference  in  principle  between  that 
case  and  this.  The  stakes  in  that  case  and  the  strips  of  lath  in  this 
served  the  same  purpose  of  holding  the  load  on  the  car.  No  distinc- 
tion should  be  made  from  the  fact  that  in  the  Garrett  Case  the  flat 
car  was  30  feet  long,  and  the  lumber  was  carried  38  miles,  whereas 
in  this  case  the  car  was  but  8  feet  long,  and  was  carried  a  distance  of 
only  22  feet  to  the  transfer  car,  and  thereafter  a  distance  of  perhaps 
300  feet.    In  the  former  case  we  said : 

'*It  is  a  well-established  rule,  in  the  doctrine  of  master  and  servant,  that 
it  is  the  duty  of  the  master  to  provide  a  reasonably  safe  place  for  the 
servant  to  work  in,  and  to  furnish  reasonably  safe  and  adequate  appliances 
or  instrumentalities  for  the  servant's  use." 

And  we  answered  the  contention  that  the  defendant  in  that  case  had 
supplied  proper  material  for  stakes,  and  that  putting  them  in  place 
was  the  work  of  the  car  loader,  who  was  a  fellow  servant  of  the  de- 
ceased, by  saying  : 

"If  the  act  from  which  an  injury  arises  is  one  pertaining  to  the  duty  which, 
under  the  law,  the  master  owes  to  his  servants,  he  is  responsible  to  them  for 
the  manner  of  its  performance,  and  is  not  excused  from  liability  to  an 
employ^  for  an  injury  caused  by  the  negligence  of  a  fellow  servant  unless  he 
himself  has  done  his  full  duty." 

And  we  held  that  it  was  the  duty  of  the  defendant  to  see  that  the 
lumber  car  was  in  safe  condition  for  operation  before  it  was  put  into 
service,  and  that  the  delegation  of  this  duty  to  a  fellow  servant  of  the 
deceased  did  not  relieve  the  master  from  liability.  Similar  decisions 
are  Pennsylvania  R.  Co.  v.  La  Rue,  81  Fed.  148,  27  C.  C.  A.  363; 
Mclntyre  v.  Boston  &  Maine  Railroad,  163  Mass.  189,  39  N.  E.  1012 ; 
Scoop  V.  W.  H.  White  Co.,  182  Mich.  539,  148  N.  W.  762 ;  Cummins 
v.  Sparks  Co.,  173  Ky.  803,  191  S.  W.  515;  Gaudie  v.  Northern  Lum- 
ber Co.,  34  Wash.  34,  74  Pac.  1009;  Dumas  v.  Walville  Lumber  Co., 
64  Wash.  381,  116  Pac.  1091 ;  Mattson  v.  Eureka  Cedar  Lumber  Co., 
79  Wash.  266,  140  Pac.  377. 

[2]  The  questions  of  assumption  of  risk  and  of  contributory  negli- 
gence, we  think,  should  have  been  submitted  to  the  jury.  There  was 
no  evidence  of  a  rule  of  the  company  that  the  transfer  men  should 
not  take  hold  of  the  car  at  the  side.    The  evidence  goes  no  further 
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than  to  show  that  the  foreman,  when  he  saw  that  a  load  was  not  piled 
straight  and  in  such  a  way  as  not  to  be  safe,  would  tell  the  men  to 
keep  away  from  the  side  which  he  thought  unsafe,  but  there  was  no 
evidence  that  a  load  properly  bound  with  strips  of  lath  was  in  danger 
of  collapsing,  or  had  ever  fallen  from  a  car.  There  was  no  evidence 
that  a  load  such  as  this  which  fell  upon  Sundin  had  ever  before  been 
piled  upon  any  car  without  the  use  of  the  crosspieces.  It  is  suggested 
that,  if  Sundin  had  looked  at  the  load,  he  could  have  seen  that  there 
were  no  binding  crosspieces  in  it.  But  the  evidence  was  that  the  strips 
of  lath  were  inconspicuous,  and  that  often  they  did  not  emerge  from 
the  sides  of  the  load,  and  we  think  a  court  would  not  be  justified  in 
holding  that  each  member  of  the  transfer  gang,  before  taking  hold 
of  loaded  cars  under  the  directions  of  the  foreman,  was  bound  to 
stop  and  inspect  each  load,  to  see  if  the  boards  had  been  properly 
bound  together  by  crosspieces.  When  the  foreman  told  these  four 
men  to  take  out  this  particular  car,  they  had  the  right,  we  think,  to 
assume  that  the  car  was  safe  to  handle,  and  that  the  order  of  the  fore- 
man, together  with  the  general  known  method  of  loading,  were  assur- 
ance to  them  of  that  fact.  The  defect  in  the  manner  of  loading  the 
car  does  not  seem  to  have  been  obvious,  for  neither  the  foreman  nor 
any  of  the  transfer  gang  observed  it. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 


(249  Fed.  812) 

WHELPLEY  y.  GROSVOLD. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     AprU  1,  1918.    Rehearing  Denied 

May  13,  1918.) 

No.  3027. 

1.  Public  Lands  ^=»7 — Islands — Authority  of  Secretary  of  Treasury  to 

Lease. 

Under  Act  July  27,  1868,  c.  273,  $  6,  15  Stat.  241  (Rev.  St  f  1956  [Comp. 
St.  1916,  §  8.S50]),  giving  the  Secretary  of  the  Treasury  power  to  au- 
thorize the  killing  of  fUr-bearlng  animals  within  the  limits  of  Alaska 
Territory,  Act  March  3,  1879,  c.  182,  §  1.  20  Stat.  383  (Comp.  St.  1916,  i 
6943),  giving  the  Secretary  power  to  lease  certain  unoccupied  and  un- 
productive lands  of  the  United  States,  and  Act  May  14,  1898,  c.  299,  §  10, 
30  Stat.  413  (Comp.  St.  1916,  §  5091),  declaring  that  the  homestead  laws 
of  the  United  States  shall  be  extended  to  the  district  of  Alaska,  but  that 
the  Annette,  or  Pribilof  Islands,  and  the  islands  leased  or  occupied  for 
the  propagation  of  foxes,  be  excepted,  the  Secretary  of  the  Treasury  had 
authority  to  lease  unoccupied  and  unproductive  Alaska  islands  for  the 
propagation  of  foxes. 

2.  Public  Lands  <@=>7 — Lease — ^Executive  Powers. 

Though  Act  Feb.  14,  1903,  c.  552,  §  7,  32  Stat  828  (Comp.  St  1916,  S 
858),  transferring  to  the  Department  of  Commerce  and  Labor  the  juris- 
diction and  control  possessed  and  exercised  by  the  Department  of  the 
Treasury  over  the  fur-seal,  and  salmon  and  other  fisheries  of  Alaska, 
did  not  confer  on  the  Department  of  Commerce  and  Labor  the  power  to 
lease  unoccupied  lands,  yet  in  view  of  the  early  recognition  of  the  power 
of  the  President  as  head  of  the  respective  executive  departments  to 
assign  to  the  departments  powers  vested  in  the  executive,  the  presidential 

^=:9For  other  cases  see  same  topic  &  KEY-NUMDER  in  all  Key-Numbered  Digests  &  Indexes 
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order  transferring  to  the  Secretary  of  Commerc*  and  Labor  the  authority 
of  the  Secretary  of  the  Treasury  to  lease  ce^^taln  Islands  In  Alaska  for 
the  propagratlon  of  foxes  was  valid :  the  power  to  lease  being  an  executive 
power. 

3.  Public  Lands  «=>6~STATUTEfl— AppucABrLiTY. 

Act  May  17,  la^,  c.  53,  28  Stat.  24,  providing  a  civil  government  for 
Alaska,  and  enacting  (section  8)  that  the  Indians  or  other  persons  In  the 
district  shall  not  be  disturbed  In  the  possession  of  lands  actually  in  their 
use  or  possession,  recognizes  only  the  rights  of  such  Indians  or  other 
persons  who  were  In  possession  of  lands  at  the  time  of  the  passage  of  the 
act,  and  cannot  be  invoked  by  one  who  did  not  enter  into  possession  of 
Alaska  lands  until  afterwards. 

4.  Evidence  «8=>258(2) — ^Admissions — Agents. 

Where  defendant  In  his  answer  asserted  that  he  was  the  agent  of  a 
corporation,  evidence  as  to  a  conversation  between  plaintiff  and  another 
representative  of  the  corporation,  concerning  the  matter  Involved  in 
the  controversy,  was  properly  received. 

6.  Injunction  ^=>48 — Repeated  Trespasses. 

Where  defendant  repeatedly  trespassed  on  an  island  in  which  plaintiff 
had  a  leasehold  interest,  and  which  he  used  for  the  propagation  of 
foxes,  and  the  damages  for  subsequently  threatened  trespasses  would  be 
difficult  of  ascertainment,  plaintiff  Is  entitled  to  an  injunction,  although 
not  to  damages,  as  defendant,  on  the  occasion  of  his  previous  trespasses, 
merely  removed  his  own  foxes  from  the  Island. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska;    Fred  M.  Brown,  Judge. 

Suit  by  Andrew  Grosvold  against  Frank  E.  Whelpley.  FVom  a  de- 
cree for  plaintiff,  defendant  appeals.    Affirmed. 

Little  Konluji  Island,  one  of  the  Shumagin  group,  lying  south  of  the  Alaska 
peninsula,  was  occupied  by  Lawrence  Reld  from  about  1903  to  1913  for  the 
purpose  of  raising  blue  foxes,  which  had  been  brought  and  placed  upon  the 
island.  Until  1900  he  paid  to  the  Treasury  Department  $100  a  year  for  per- 
mission to  use  the  island  for  the  purpose  indicated.  In  1900  the  Treasury  De- 
partment ceased  collecting  the  tax.  On  May  18,  1918,  Held,  for  the  sum  of 
$4,000,  sold  to  the  appellant  his  right  in  and  to  the  use  of  the  island  and  the 
foxes  which  were  then  thereon.  In  January,  1914,  the  government  proposed 
to  lease  to  the  highest  bidder  Little  Konluji  Island  and  certain  other  islands, 
each  for  a  period  of  5  years  from  July  1,  1914,  for  the  propagation  of  foxes, 
for  an  annual  rental  of  not  less  than  $200  a  year.  One  Williams,  a  partner 
of  the  appellant,  tendered  a  bid,  as  did  the  appellee,  and,  the  latter  being 
the  higher  bidder  by  $5  per  year,  received  on  July  30,  1914,  from  the  De- 
partment of  Commerce  and  Labor  a  lease  of  Little  Koniuji  Island  for  the 
period  of  five  years. 

On  March  20,  1016,  the  appellee  brought  a  suit  against  the  appellant,  alleg- 
ing that  on  or  about  November  5,  1915,  the  appellee  stocked  the  island  with 
seven  pairs  of  blue  foxes  and  placed  a  keeper  in  charge;  that  on  December 
16,  1915,  the  appellant  entered  upon  the  island  without  the  appellee's  con- 
sent and  trapped  many  of  the  foxes  and  appropriated  the  same,  and  that  three 
days  later  he  again  entered  upon  the  island  and  trapped  and  appropriated 
many  of  the  foxes  thereon  without  the  appellee's  consent ;  and  that  on  numer- 
ous occasions  thereafter  he  has  repeated  such  trespasses  and  appropriation 
of  the  foxes  upon  the  island,  and  threatens  to  continue  such  trespasses,  and  to 
do  injury  to  the  appellee,  if  he  in  any  wise  interferes  with  such  trespasses, 
and  that  unless  restrained  by  an  injunction  he  will  continue  to  commit  other 
trespasses  and  trap  other  foxes  as  he  threatens  to  do.  The  prayer  was  for 
an  injunction  and  for  damages. 

A  demurrer  to  the  complaint  was  overruled,  and  the  appellant  answered, 
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alleging  that  the  foxes  which  he  had  removed  from  the  island  were  his  prop- 
erty, held  by  him  in  trust  for  the  Provincial  Fox  Company,  Limited,  and  fur- 
ther alleging  that  the  appellee*s  lease  was  null  and  void.  The  Judgment  of 
the  court  was  that  the  appellant  be  enjoined  from  disturbing  the  appellee's 
possession,  and  that  the  appellant  have  Judgment  against  the  appellee  for  his 
costs. 

Donohoe  &  Dimond,  of  Valdez,  Alaska,  J.  Lindley  Green,  of  Se- 
ard,  Alaska,  and  Robert  W.  Harrison,  of  San  Francisco,  Cal.,  for  ap- 
pellant. 

L.  L.  James,  Jr.,  and  Morford  &  Finnegan,  all  of  Seward,  Alaska, 
for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  principal  question  on  the  appeal  is  whether  or  not  the  Department 
of  Commerce  and  Labor  had  authority  to  execute  the  lease.  On  July 
27,  1868  (Rev.  Stat.  §  1956),  Congress  gave  the  Secretary  of  the 
Treasury  power  to  authorize  the  killing  of  any  fur-bearing  animal  ex- 
cept fur  seals  within  the  limits  of  Alaska  Territory  or  in  the  waters 
thereof,  "under  such  regulations  as  he  may  prescribe."  By  the  act  of 
March  3,  1879  (20  Stat.  383),  power  was  given  the  Secretary  of  the 
Treasury  at  his  discretion  to  lease,  "for  a  period  not  exceeding  five 
years,  such  unoccupied  and  unproductive  property  of  the  United 
States  under  his  control,  for  the  leasing  of  which  there  is  no  authority 
under  existing  law."  This  act  is  similar  in  its  scope  to  Act  July  28, 
1892,  c.  316,  27  Stat.  321  (Comp.  St.  1916,  §  6944),  autliorizing  the 
Secretary  of  War  to  lease  property  "under  his  control,"  and  the  ques- 
tion arises  whether  the  island  in  question  was  under  the  control  of  the 
Secretary  of  the  Treasury.  We  are  inclined  to  the  view  that  it  had 
been  placed  under  his  control  by  the  act  of  July  27,  1868 ;  but,  how- 
ever that  may  be,  we  think  it  clear  that  the  act  of  May  14,  1898  (30 
Stat.  409,  413),  recognizes  and  ratifies  executive  authority  through  the 
Secretary  of  the  Treasury  to  lease  the  island  in  question.  It  was  there- 
by enacted  that  the  homestead  laws  of  the  United  States,  and  all  rights 
incident  thereto,  be  extended  to  the  district  of  Alaska : 

"Provided,  that  the  Annette,  Prlbilof  Islands,  and  the  islands  leased  or 
occuiiied  for  the  propagation  of  foxes  be  excepted  from  the  operation  of  this 
act" 

[2]  It  is  contended,  however,  that,  assuming  that  the  Secretary  of 
the  Treasury  had  the  power  to  lease,  there  has  been  no  lawful  trans- 
fer of  that  authority  to  the  Department  of  Commerce  and  Labor. 
Section  7  of  the  act  of  February  14,  1903  (32  Stat.  825,  828),  trans- 
fers to  that  department  "the  jurisdiction,  supervision  and  control  now 
possessed  and  exercised  by  the  Department  of  the  Treasury  over  the 
fur-seal,  salmon  and  other  fisheries  of  Alaska'';  but  there  was  no  ex- 
press transfer  of  the  authority  to  lease  unoccupied  land.  On  Febru- 
ary 2,  1904,  an  executive  order  was  promulgated  upon  the  recommen- 
dation of  the  Secretary  of  the  Treasury  and  the  Secretary  of  Com- 
merce and  Labor  transferring  to  and  vesting  in  the  Secretary  of 
Commerce  and  Labor  the  authority  of  the  Secretary  of  the  Treasury 
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to  "lease  certain  islands  in  Alaska  for  the  propagation  of  foxes,  and 
all  duties  and  powers  pertaining  thereto."  The  appellant  asserts  that 
the  President  had  no  power  to  make  the  order,  and  that  he  thereby 
assumed  authority  over  the  public  domain  which  by  the  Constitution 
had  been  expressly  vested  in  Congress. 

But  the  power  to  make  the  leases,  if  it  exists,  is  executive  power. 
It  has  always  been  recoenized  that  the  President,  as  the  head  of  the 
respective  executive  departments,  in  the  absence  of  any  inconsistent 
statutory  provision,  has  authority  to  assign  to  the  heads  of  the  depart- 
ments powers  which  are  vested  in  the  executive.  In  Act  July  27,  1789, 
c.  4,  §  1,  1  Stat.  28  (Comp.  St.  1916,  §  300),  creating  the  Department 
of  State,  it  was  provided  that  the  Secretary  of  State  shall  perform  such 
duties  as  shall  from  time  to  time  be  enjoined  on  and  entrusted  to  him 
by  the  President,  and  he  shall  conduct  the  business  of  said  depart- 
ment "in  such  manner  as  the  President  of  the  United  States  shall 
from  time  to  time  order  or  direct."  Similar  provisions  are  found  in 
the  acts  creating  the  Departments  of  War  and  the  Navy,  and  the  omis- 
sion of  such  provisions  from  acts  providing  for  departments  that  were 
later  created  should  not  be  held  to  indicate  legislative  intention  to  with- 
hold similar  powers  as  to  those  departments.  We  hold,  therefore,  that, 
the  executive  authority  to  lease  the  island  in  question  having  been 
recognized  and  ratified  by  the  act  of  May  14,  1898,  it  was  within  the 
power  of  the  President  to  vest  that  authority  in  the  Department  of 
Commerce  and  Labor,  as  was  done  in  this  case.  7  Ops.  /ittys.  Gen. 
462,  469;  25  Ops.  Attys.  Gen.  497. 

[3]  The  appellant  claims  the  protection  of  Act  May  17,  1884,  c.  53, 
23  Stat.  24,  providing  a  civil  government  for  Alaska,  wherein  it  was 
enacted  that: 

**The  Indians  or  other  persons  in  said  district  shall  not  be  disturbed  in 
the  possession  of  any  lands  actually  in  their  use  or  occupation,  or  now  claimed 
by  them." 

But  that  act  recognizes  only  the  rights  of  "such  Indians  or  other 
persons  as  were  in  possession  of  lands  at  the  time  of  the  passage  of 
the  act."  Russian-American  Co.  v.  United  States,  199  U.  S.  570,  576, 
26  Sup.  Ct.  157,  50  L.  Ed.  314.  It  does  not  appear  that  the  appellant 
or  any  of  his  predecessors  in  interest  was  in  possession  of  the  island 
or  claimed  it  in  the  year  1884. 

[4]  It  is  assigned  as  error  that  the  appellee  was  permitted  to  testify 
to  a  conversation  had  on  March  18,  1914,  with  one  Colwell,  who  rep- 
resented the  Fundy  Fox  Company,  in  which  it  was  agreed  that  Colwell 
should  be  allowed  until  September  1,  1914,  to  take  off  personal  prop- 
erty from  the  island,  in  consideration  of  which  the  property  thereafter 
remaining  should  belong  to  the  appellee.  It  was  objected  that  no 
showing  was  made  that  Colwell  was  the  agent  of  the  appellant.  In  his 
answer  to  the  complaint  the  appellant  had  pleaded  that  the  Provincial 
Fox  Company  was  the  owner  of  all  the  property  which  he  had  pur- 
chased from  Reid,  and  that  he,  the  appellant,  represented  said  compa- 
ny, and  owned  one-fifth  of  the  capital  stock  thereof.  At  that  time  the 
appellant  was  also  a  member  of  the  Fundy  Fox  Company,  a  limited 
partnership,  which  company  was  the  agent  of  the  Provincial  Fox 
162C.C.A.-4 
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Company,  and  seems  to  have  advanced  the  purchase  money  which 
was  paid  to  Rcid.  Another  member  of  the  Fundy  Fox  Company  was 
Williams,  and  he  testified  that  Colwell  was  sent  to  take  possession  of 
Little  Koniuji  Island  in  the  place  and  stead  of  the  appellant,  and  that 
the  Provincial  Fox  Company  instructed  Colwell  to  take  charge  of  their 
interests  on  the  island.  The  evidence  was  sufficient,  therefore,  to 
show,  prima  facie  at  least,  that  Colwell  was  the  ag^ent  of  both  the 
Fundy  Fox  Company  and  the  Provincial  Fox  Company. 

[5]  The  complaint  alleges  trespasses,  repeated  and  threatened  to  be 
repeated,  the  effect  of  which  would  be  to  destroy  the  value  of  the  ap- 
pellee's leasehold  interest,  and  for  which  damages  were  necessarily 
difficult  of  ascertainment  and  could  be  obtained,  if  at  all,  only  by  a 
multiplicity  of  suits.  In  such  a  case  a  suit  in  equity  for  an  injunction 
is  the  permissible  and  the  only  adequate  remedy.  22  Cyc.  826,  827; 
Joyce  on  Injunctions,  §  1127;  Nichols  v.  Jones  (C.  C.)  19  Fed.  855; 
United  States  Freehold,  etc.,  Co.  v.  Gallegos,  89  Fed.  769,  32  C.  C.  A. 
470.  The  facts  entitling  the  appellee  to  an  injunction  were  not  only 
sufficiently  pleaded  in  the  complaint,  but  were  found  by  the  court  and 
are  shown  by  the  record,  and  although  the  trial  court  found  that  the 
appellant  had  removed  from  the  island  only  his  own  foxes,  and  on 
that  account  denied  the  appellee  damages,  it  was  found  as  facts  that 
the  appellant  threatened  to  continue  the  trespasses  and  continue  to  re- 
move foxes,  whereas  he  had  removed  all  that  belonged  to  him.  Under 
those  circumstances,  the  injunction  was  properly  issued. 

The  decree  is  affirmed 


(249  Fed.  816) 

BERRY  V.  PUIXMAN  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  16,  101&    Rehearing  Denied 

AprU  10,  1918.) 

No.  3177. 

1.  Release  «=>7 — Construction. 

Where  a  passenger  on  a  railroad,  who  was  injured  while  alighting  from 
sleeping  car,  executed  an  agreement  covenanting  not  to  sue  the  railroad 
company,  but  expressly  reserving  all  rights  of  action  against  the  sleep- 
ing car  company,  such  agreement  cannot  be  treated  as  a  release  of  one 
Joint  tort-feasor,  which  would  release  all,  and,  despite  the  use  of  the  ex- 
pression ^'quitclaim,''  the  instrument  must  be  deemed  a  mere  covenant 
not  to  sue,  and  not  barring  an  action  against  the  sleeping  car  company. 

2.  Pleading  <S=»214(8) — Demubeer— Effect. 

Where  a  passenger,  who  in  consideration  of  $1,(X)0  had  covenanted  not 
to  sue  a  railroad  company,  sued  the  sleeping  oar  company,  and  in  con- 
nection with  other  pleas  it  set  up  that  the  passenger  had  not  suffered 
injury  to  the  extent  of  ^1,000,  a  demurrer  to  the  pleas  cannot  be  con- 
strued as  an  acknowledgment  that  the  passenger's  injuries  did  not  amount 
to  $1,(X)0,  and  so  to  preclude  further  recovery,  for  the  plea  merely  pre- 
sented an  issuable  defense  for  the  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi ;  Henry  C.  Niles,  Judge. 
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Action  by  Mrs.  A.  L.  Berry  against  the  Pullman  Company.  There 
was  a  judgment  for  defendant,  and  plaintiff  brings  error.  Reversed 
and  remanded,  with  directions. 

Wm.  D.  Anderson,  of  Tupelo,  Miss.,  and  Jas.  A.  Cunningham,  of 
Booneville,  Miss.,  for  plaintiff  in  error. 

Robert  H.  Thompson,  of  Jackson,  Miss.,  and  W.  M.  Cox,  of  Bald- 
wyn,  Miss.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

NEWMAN,  District  Judge.  The  plaintiff  in  error  here  brought  suit 
against  the  Pullman  Company  for  damages,  alleged  in  the  petition  to 
be  $25,000,  for  injuries  she  sustained  while  being  removed  from  a 
Pullman  car  on  which  she  was  a  passenger  from  Memphis,  Tenn.,  to 
Tupelo,  Miss.  She  alleges  that  when  she  went  on  the  Pullman  car 
the  company  had  notice  that  she  was  an  invalid  and  would  require 
special  attention  as  such.  The  Pullman  car  was  being  operated  from 
Memphis  to  Tupelo  over  the  St.  Louis  &  San  Francisco  Railroad,  of 
which  James  W.  Lusk,  W.  B.  Biddle,  and  W.  C.  Nixon  were  at  that 
time  receivers.  In  being  removed  from  the  Pullman  car,  in  an  in- 
valid's chair,  she  says,  in  her  suit,  that  by  the  negligfence  of  the  Pull- 
man employes  she  was  allowed  to  fall  on  a  hard  rock  pavement,  and 
thereby  received  her  injuries,  which  she  says  were  severe  and  perma- 
nent.   She  says  in  her  suit  against  the  Pullman  Company  that : 

"A  porter  of  the  defendant  company  willfully  and  negligently  passed  an 
'All  right*  signal  to  the  train  to  pull  out  at  a  time  when  plaintiff  was  in  a 
position  of  great  peril,  and  the  same  known  to  him,  or  by  the  exercise  of 
reasonable  care  would  have  been  known." 

As  defense  to  this  suit  against  the  Pullman  Company  two  special 
pleas  were  filed,  in  which  it  was  set  up,  in  effect,  that  the  plaintiff, 
after  she  was  injured,  brought  suit  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  and  its  receivers,  for  such  injury,  and  after- 
wards settled  with  the  receivers  for  the  sum  of  $1,000.  The  pleas, 
while  somewhat  different  in  character,  make,  with  one  exception, 
which  will  be  referred  to  hereafter,  a  single  question,  and  that  is  the 
claim  that  the  release  of  the  receivers  of  the  railroad  company  for  the 
sum  of  $1,000,  and  the  paper  executed  to  them  as  a  release  of  liability 
on  their  part,  had  the  effect  of  releasing  also  the  other  joint  tort- 
feasor, the  Pullman  Company.  The  pleas  are  called  the  first  and  sec- 
ond pleas.    The  second  plea  has  attached  tp  it  the  following: 

"Covenant  Not  to  Sue. 

"Whereas,  on  or  about  December  23,  1913,  the  undersigned,  Annie  T.  Lee 
Berry,  of  Booneville,  Mississippi,  while  a  passenger  on  a  passenger  train  of 
the  St.  Ix)uis  &  San  Francisco  Railroad,  then  being  operated  by  James  W. 
iMsk,  W.  C.  Nixon,  and  W.  B.  Biddle,  receivers,  wliile  being  removed  from  a 
car  of  tlie  Pullman  Company,  at  Tupelo,  Mississippi,  by  employes  of  the 
said  Pullman  Company,  she  being  then  an  invalid,  received  injuries,  which 
she  says  are  of  a  serious  and  permanent  nature ;   and 

"Whereas,  the  imdersigned,  Julius  E.  Berry,  as  the  husband  of  Annie  T. 
Lee  Berry,  claims  to  have  been  put  to  expense  and  suffered  loss  and  dam 
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ages  by  reason  of  the  accident  and  injuries  to  his  said  wife,  Annie  T.  Lee 
Berry :    and 

"Whereas,  the  imdersigned,  Annie  T.  T^ee  Berry  and  Julius  E.  Berry, 
claim  that  the  accident  and  injury  was  the  result  of  the  actionable  negli- 
gence of  the  receivers  aforesaid,  James  W.  Lusk,  W.  C.  Nixon,  and  W.  B. 
Biddle,  and  the  Pullman  Company,  through  their  respective  agents  and  em- 
plo.A'^s,  and  being  present  and  knowing  the  facts  surrounding  the  accident 
and  injury,  believe  the  negligence  of  the  aforesaid  receivers  to  have  been 
slight,  while  that  of  the  Pullman  Company  was  gross;    and 

*'Whereas,  James  W.  Lusk,  W.  C.  Nixon,  and  W.  B.  Biddle,  as  receivers 
of  the  St.  TjOuIs  &  San  Francisco  Railroad,  are  desirous  of  preventing  litiga- 
tion against  them  and  the  resultant  expenses  thereof,  to  recover  damages 
for  their  negligence,  if  any,  and  such  receivers  expressly  deny  that  they  were 
guilty  of  any  negligence;    and 

**Whereas,  the  undersigned,  Annie  T.  Lee  Berry  and  Julius  E.  Berry,  are 
willing  to  covenant  not  to  sue  the  said  railroad  receivers  or  their  employe's 
for  the  injuries  sustained,  or  that  may  hereafter  develop,  by  reason  of  said 
accident,  but  desire  to  expressly  reserve  unto  themselves  their  right  of  action 
against  the  Pullman  Conipany  and  the  agents  and  employes  of  said  Pullman 
Company: 

"Now,  therefore,  in  consideration  of  the  sum  of  one  thousand  dollars 
($1,000.00),  to  us  this  day  paid  by  James  W.  Lusk,  W.  C.  Nixon,  W.  B.  Biddle, 
receivers,  St  Louis  &  San  Francisco  Railroad,  we  hereby  covenant  and 
agree  not  to  sue  or  prosecute  any  suit,  action  at  law  or  bill  in  chancery, 
against  the  said  railroad  receivers,  or  their  employes,  to  recover  damages  for 
and  on  account  of  the  accident  and  injury  aforesaid,  but  in  so  doing  dis- 
tinctly and  expressly  reserve  unto  ourselves  any  and  all  rights  of  action  we 
may  have  against  the  Pullman  Company,  to  recover  damages  for  said  acci- 
dent and  injuries,  this  Instrument  not  being  executed  in  full  settlement  of 
our  entire  cause  of  action  for  the  said  accident  and  injuries,  but  being  a 
mere  quitclaim  and  covenant  not  to  sue,  so  far  as  it  may  relate  to  any  in- 
terest of  the  said  receivers  and  railroad,  but  not  applying  in  any  sense  to 
any  cause  of  action  we  may  have  against  the  Pullman  Company,  or  the 
employes  of  the  Pullman  Company. 

"Before  executing  this  instrument,  the  undersigned,  having  fully  informed 
themselves  of  its  contents,  covenant  and  represent  that  they  are  the  persons 
and  bear  the  relations  therein  named,  are  of  lawful  age,  and  legally  compe- 
tent to  execute  it,  have  been  advised  by  counsel  to  execute  it  voluntarily,  with 
lull  knowledge  thereof. 

**Giveu  under  our  hands,  this  the day  of  March,  1915. 

"ISignedj     (Mrs.)  A.  L.  Berry. 
"J.  E.  Berry. 
"Witness:     W.  H.  Oitz, 

"Sara  L.  Buchanan." 

The  two  pleas  were  demurred  to,  and  both  demurrers  overruled, 
and,  the  plaintiff  declining  to  plead  further,  final  judgment  was  enter- 
ed dismissing  the  plaintiff's  case,  from  which  judgment  this  writ  of 
error  is  prosecuted. 

[  1  ]  The  question  is,  therefore,  whether  this  paper,  executed  by  Mrs. 
Berry  and  her  husband,  J.  E.  Berry,  to  the  receivers  of  the  railroad 
company,  is  a  release  of  the  Pullman  Company.  This  question  has 
been  before  the  courts,  and  the  decisions  are  not  at  all  in  accord.  In 
34  Cyc.  p.  1086,  the  law  is  thus  stated : 

"A  release  under  seal  of  one  joint  tort-feasor  releases  him  and  all  his 
Johit  wrongdoers,  because  a  sealed  release  operates  to  extinguish  the  cause 
of  action.  Moreover,  it  has  been  held  that  a  reservation  of  the  right  of  the 
injured  party  against  the  releasee's  cotort-feasors  is  repugnant  to  the  nature 
of  the  instrument  and  void,  for  the  right  of  action  cannot  be  extinct  as  to 
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one  tort-feasor  and  alive  as  to  his  fellow  wrongdoers,  and,  haying  been 
destroyed  as  to  one,  it  is  extinguished  for  the  benefit  of  all.  The  logical 
and  legal  soundness  of  this  rule,  however  harsh  its  application  may  be  in 
the  particular  case,  is  undoubted,  provided  the  sealed  instrument  is  once 
construed  to  be  a  release,  but  to  escape  the  application  of  this  principle,  where 
it  woiild  work  injustice  and  defeat  the  evident  intention  of  the  parties,  the 
modem  tendency  of  the  courts  is  to  construe,  if  possible,  such  instruments  as 
covenants  not  to  sue,  which  accordingly  do  not  release  the  co-obligors.  More- 
over, the  common  law  has  been  altered  in  some  jurisdictions  by  statute." 

This  question  has  been  before  the  Supreme  Court  of  Kentucky  in 
Louisville  &  Evansville  Mail  Co.  v.  Barnes'  AdmV,  117  Ky.  860,  79 
S.  W.  261,  64  L.  R.  A.  574,  111  Am.  St.  Rep.  273.  What  was  there 
held  can  probably  be  determined  from  the  fourth  headnote  of  the  case, 
which  is  as  follows : 

"The  acceptance  by  one,  who  has  a  cause  of  action  against  two  joint  tort- 
feasors, of  a  sum  of  money  from  one  of  them  in  part  satisfaction  and  in  con- 
sideration of  a  release  of  the  tort-feasor  making  the  payment,  does  not  pre- 
clude recovery  against  the  other." 

That  case  was  very  thoroughly  considered,  as  shown  by  the  opinion 
of  the  court.  In  the  briefs  of  counsel,  which  precede  the  opinion  of 
the  court,  will  probably  be  found  all  the  cases  which  were  deemed 
pertinent,  pro  and  con,  up  to  the  time  that  decision  was  made  in  1904. 
A  strong  case  on  this  subject  is  a  decision  of  the  Supreme  Court  of 
Tennessee  in  the  case  of  Smith  v.  Dixie  Park  &  Amusement  Co.,  128 
Tenn.  112,  157  S.  W.  900.  The  court,  in  the  opinion  there,  by  Mr. 
Justice  Williams,  says: 

"A  number  of  courts  hold  that  a  release  which  shows  that  it  is  not  in- 
tended to  evidence  a  settlement  of  the  plaintiff's  entire  demand  based  on  a 
tort,  but  reserves  the  right  to  pursue  one  or  more  of  the  joint  wrongdoers  for 
the  balance,  is  not  to  be  treated  as  a  release  of  all,  but  as  a  covenant  not  to 
sue,  with  result  of  nonrelease  of  such  other  or  others" 

— citing  the  cases,  and  then  proceeds: 

"The  reasons  advanced  in  support  of  these  decisions  are  that  the  rule 
gives  effect  to  the  intention  of  tlie  parties  executing  the  instrument,  without 
violating  any  rule  of  morals  or  public  policy,  and  that  it  tends  to  encourage 
compromises,  which  the  law  favors.  The  cases  holding  to  the  contrary  are 
numerous,  and  are  believed  to  give  the  weight  of  authority  to  the  mainte- 
nance of  the  rule  that  such  a  release  will  not,  nothing  else  appearing,  be  deem- 
ed a  mere  covenant  not  to  sue" 

—citing  a  considerable  number  of  cases.  The  court  proceeds,  later  in 
the  opinion,  to  say : 

"Releases  of,  and  covenants  not  to  sue,  a  wrongdoer  have  from  early 
times  been  considered  distinct.  A  covenant  not  to  sue  one  of  several  joint 
obUgors  or  joint  tort-feasors  did  not  at  common  law  oi)erate  to  discharge 
others  from  liability,  since  it  was  said  not  to  have  the  effect,  technically,  of 
extinguishing  any  part  of  the  cause  of  action." 

And  still  later  this : 

"Indicia  of  a  covenant  not  to  sue  may  be  said  to  ho:  No  intemion  on  the 
part  of  the  injured  person  to  give  a  discharge  of  the  cause,  of  action,  or  any 
part  thereof,  but  merely  to  treat  in  respect  of  not  suing  thereon  (and  this 
seems  to  be  the  prime  differentiating  attribute) ;  full  compensation  for  his  in- 
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Juries  not  received,  but  only  partial  satisfaction;   and  a  reservation  of  the 
right  to  sue  the  other  wrongdoer/' 

One  of  the  strongest  cases  on  this  subject  is  a  decision  by  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit.  Carey  v.  Bilby,  129 
Fed.  203,  63  C.  C.  A.  361.  The  opinion  by  Circuit  Judge  Thayer  in 
that  case  so  fully  covers  the  question  here  that  we  quote  the  larger 
part  of  it,  which  is  brief,  as  follows : 

"It  is  an  old  and  well-established  rule  of  law  that  the  release  of  a  cause 
of  action  as  against  one  of  two  or  more  joint  tort-feasors  or  joint  obligors 
operates  as  a  release  of  all.  This  is  upon  the  theory  that,  when  one  has 
received  full  compensation  for  a  wrong,  no  matter  from  which  wrongdoer  or 
from  what  source,  the  law  will  not  i)ermit  him  to  recover  further  damages. 
Lovejoy  v.  Murray,  3  Wall.  1,  17,  18  L.  Ed.  129.  When  a  release  of  a  cause 
of  action  for  a  tort  is  given  by  the  injured  party  to  one  of  two  or  more  per- 
sons who  committed  the  wrong,  the  release  is  construed  most  strongly 
against  the  party  executing  it  The  law  indulges  in  the  presumption  that 
the  release  was  given  in  full  satisfaction  for  the  injury,  and  upon  a  sufficient 
consideration,  and  will  not  permit  the  presumption  to  be  overcome  by  oral 
proof  to  the  contrarj'.  Ellis  v.  Esson,  50  Wis.  138,  6  N.  W.  518,  520,  36  Am. 
Rep.  830;  Bronson  v.  Fitzhugh,  1  HiU  [N.  Y.]  185,  186.  Sometimes,  how- 
ever, as  in  the  case  in  hand,  a  release  executed  in  favor  of  one  wrongdoer  Is 
accompanied  with  the  reservation  of  the  right  to  sue  others  who  were  jointly 
concerned  in  the  wrong,  and  in  such  cases  the  question  has  frequently 
arisen,  how  shall  such  an  instrument  be  Interpreted?  Shall  the  reservation 
of  the  right  to  sue  others  be  ignored,  and  the  instrument  treated  as  raising  a 
conclusive  presimiption  that  full  compensation  for  the  wrong  has  been  made, 
as  though  it  were  a  technical  release  under  seal,  or  shall  the  reservation  of 
the  right  to  sue  others  be  taken  to  mean  that  full  compensation  has  not  been 
received  by  the  injured  party,  and  that  he  merely  intended  to  agree  with  the 
released  party  not  to  pursue  him  further,  but  without  releasing  his  cause  of 
action  against  the  other  wrongdoers,  or  admitting  that  he  has  received  full 
compensation  for  the  Injury?  With  reference  to  this  question  the  authorities 
are  not  in  accord.  Some  courts  are  disposed  to  hold,  and  have  held,  that  when 
such  an  instrument  contains  apt  words  releasing  one  of  the  joint  wrongdoers, 
it  operates  to  release  all,  and  that  any  clause  inserted  therein  reserving  a 
right  to  sue  others  after  one  has  been  released  is  repugnant  to  the  release,  in 
that  it  defeats  or  attempts  to  defeat,  the  natural  legal  effect  of  the  instru- 
ment; and  that  it  should  therefore  be  ignored.  McBride  v.  Scott  et  al.  [132 
Mich.  176]  as  N.  W.  243,  61  L.  R.  A.  445  [102  Am.  St.  Rep.  416,  1  Ann.  Cas. 
611 ;  Abb  V.  Northern  Pacific  Ry.  Co.  [28  Wash.  428]  68  Pac.  954,  58  L.  R.  A, 
293  [92  Am.  St.  Rep.  864],  and  cases  there  cited.  Other  courts  hold,  however, 
that  such  an  instrument  should  be  given  effect  according  to  the  obvious  in- 
tent of  the  person  executing  it,  and  that  it  should  not  be  treated  as  a  tech- 
nical release  operating  to  destroy  his  cause  of  action  as  against  all  of  the 
joint  tort-feasors,  but  rather  as  a  covenant  not  to  sue  the  party  in  whose 
favor  the  instrument  runs.  Gilbert  v.  Finch  [173  N.  Y.  455]  66  N.  E.  133,  61 
L.  R.  A.  807  [93  Am.  St  Rep.  623];  Matthews  v.  Chicopee  Mfg.  Co.,  26  N. 
Y.  Super.  Ct  711,  712 ;  Ellis  v.  Esson,  50  Wis.  138,  6  N.  W.  518,  36  Am.  Rep. 
830;  Uood  V.  Hay  ward,  124  N.  Y.  1,  16,  26  N.  E.  331;  Sloan  v.  Herrick,  49 
Vt  327;  McCrillis  v.  Hawes,  38  Me.  506;  Miller  v.  Beck  [108  Iowa,  575]  79 
N.  W.  344,  345;   PHce  v.  Barker,  4  El.  &  Bl.  760,  776,  777. 

"We  are  of  opinion  that  the  doctrine  enimciated  in  the  cases  last  cited  is 
supported  by  the  greater  weight  of  authority,  and  is  founded  upon  the  better 
reasons.  It  has  the  merit  of  giving  effect  to  the  intention  of  the  party  who 
executes  such  an  instrument,  which  should  always  be  done  when  the  inten- 
tion is  manifest  and  it  can  be  given  effect  without  violating  any  rule  of  law, 
morals,  or  public  policy.  Besides,  we  are  not  aware  of  any  sutticient  reason 
which  should  preclude  a  person  who  has  sustained  an  injury  through  the 
wrongful  act  of  several  persons  from  agreeing  with  one  of  the  wrongdoers. 
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who  desires  to  avoid  litigation,  to  accept  such  sum  by  way  of  partial  com- 
pensatlon  for  the  injury  as  he  may  be  willing  to  pay,  and  to  discharge  him 
from  further  liability  without  releasing  his  cause  of  action  as  against  the 
other  wrongdoers.  The  law  favors  compromises  generally,  knd  it  is  not  per- 
ceived that  an  arrangement  of  the  kind  last  mentioned  should  be  regarded 
with  disfavor.  The  release  which  was  read  in  evidence  in  the  case  at  bar 
plainly  shows  that  the  sum  paid  by  Hysham  was  not  accepted  by  the  plaintiffs 
as  full  compensation  for  the  Injury  which  they  had  sustained ;  that  it  was  not 
in  fact  full  compensation  for  the  injury;  and  that  they  had  no  intention  of 
releasing  their  cause  of  action  as  against  Carey.  Why,  then,  should  It  be 
given  an  effect  contrary  to  the  Intent  of  the  one  who  executed  it?  We  per- 
ceive no  adequate  reason  for  giving  It  such  effect,  and  accordingly  agree 
with  the  lower  court  that  it  did  not  release  Carey." 

In  Mississippi,  the  Supreme  Court  of  that  state,  in  Bailey  v.  Del- 
ta Co.,  86  Miss.  634,  38  South.  354,  state  their  view  of  the  law  on  this 
subject  as  follows: 

"Under  this  state  of  facts,  the  partial  satisfaction  for  the  Injuries  re- 
ceived by  the  servant  made  by  the  master,  not  Intended  to  be  a  settlement  in 
full  and  not  received  as,  nor  in  fact  being,  full  compensation,  cannot  inure 
to  the  other  person,  whose  concurrent  negligence  caused  the  injury  complained 
of.  We  are  not  unmindful  that  in  many  jurisdictions  It  is  held  that  any 
release  of  one  tort-feasor  operates  to  absolve  all  others  from  liability.  We 
prefer,  however,  to  adopt  the  reasoning  of  that  other  niunerous  line  of  deci- 
sions which  hold  that,  in  order  for  such  release  to  have  this  legal  effect,  the 
satisfaction  received  by  the  party  injured  must  be  Intended  to  be,  and 
accepted  as,  full  compensation  for  all  injuries  inflicted.  This  is  more  in  ac- 
cord with  justice,  and  in  better  harmony  with  the  principles  of  enlightened 
jurisprudence,  whidi  will  not  permit  a  party  suffering  a  wrong  to  be  deprived 
of  his  right  to  redress  by  any  purely  technical  reasoning.  We  refer  specially, 
as  supporting  this  conclusion,  to  the  strongly  reasoned  case  of  Louisville  & 
E.  M.  Co.  V.  Barnes,  79  S.  W.  261.  64  L.  R.  A.  574,  117  Ky.  860,  111  Am.  St. 
Rep.  270  [273],  where  the  whole  subject  is  exhaustively  discussed,  and  the 
true  rule  clearly  and  definitely  set  out." 

While  we  concede  that  the  authorities  on  this  subject  are  not  har- 
monious, yet  we  think  the  weight  of  authority,  at  all  events  the  au- 
thorities which  we  are  disposed  to  recognize  as  sound,  treat  a  cove- 
nant not  to  sue,  such  as  that  given  in  this  case,  as  a  mere  agreement 
to  release  the  one  joint  tort-feasor  by  whom  the  settlement  is  made, 
and  not  as  a  release  of  the  cause  of  action,  leaving  the  other  joint 
tort-feasors  liable  to  the  person  injured.  It  is  always  understood,  and 
in  all  these  cases  it  is  held,  that  the  joint  wrongdoer  against  whom 
the  suit  was  brought,  when  such  a  settlement  with  another  wrongdoer 
has  been  made  as  pleaded,  is  entitled,  pro  tanto,  to  the  amount  re- 
ceived in  settlement  by  the  plaintiff  injured  as  a  credit  on  any  liability 
which  may  be  found  to  exist  against  the  one  sued. 

It  will  be  perceived  that  the  covenant  not  to  sue  contains  the  follow- 
ing language: 

"This  instrument  not  being  executed  in  full  settlement  of  our  entire  cause 
of  action  for  the  said  accident  and  injuries,  but  being  a  mere  quitclaim  and 
covenant  not  to  sue,  so  far  as  it  may  relate  to  any  Interest  of  the  said  re- 
ceivers and  railroad." 

Stress  is  laid,  in  the  argument  here,  on  the  use  of  the  expression 
"quitclaim."  We  do  not  see  that  this  term  "quitclaim"  amounts  to 
any  more  than  is  elsewhere  expressed  in  the  paper — that  it  is  an  agree- 
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ment  not  to  sue  the  railroad  company  or  the  receivers.  They  yield 
their  rights  of  recovery  for  the  wrong  done  simply  as  against  the 
party  making  the  payment.  The  term  "quitclaim,"  of  course,  does  not 
properly  apply  in  such  an  instrument.  It  is  usually  and  generally  a 
conveyance  of  land  without  warranty,  and  can  hardly  be  properly 
used  elsewhere;  but  here  it  clearly  does  not  affect  the  fact  that  the 
purpose  of  the  instrument,  and  the  intention  of  the  parties,  is  simply 
to  agree  that  they  will  not  sue  the  railroad  company  or  the  receivers, 
with  the  express  stipulation  that  they  reserve  their  rights  as  against  the 
Pullman  Company.  To  give  any  other  construction  to  this  paper 
would  do  violence  to  the  intention  of  the  parties,  and  to  what  we 
think  the  clear  purpose  and  intent  of  the  instrument  is. 

[2]  Another  claim  made  here  is  that  the  effect  of  the  second  plea, 
admitted  by  the  demurrer  to  be  true,  is  an  acknowledgment  on  the  part 
of  the  plaintiffs  that  they  had  been  paid  in  full  of  all  damages  sus- 
tained. The  language  of  the  plea  which  is  invoked  in  this  connection 
is  this: 

"Defendant  further  avers  and  charges  that  plaintiff  did  not  suffer  damage 
because  of  the  matters  and  things  charged  in  the  declaration  in  this  cause  to 
the  extent  of  $1,000,  and  that  she  had  well  and  truly  been  fully  paid  for  and 
on  account  of  the  alleged  wrongs  and  injuries  charged  to  have  been  suffered 
by  her." 

We  think  this  made  simply  an  issuable  defense  about  which  evidence 
will  be  heard  by  the  jury,  and  it  will  be  determined  on  the  trial  wheth- 
er or  not  she  has  been  injured  as  much  or  more  than  the  $1,000  which 
she  has  received.  If  she  has  been  paid  in  full  for  her  injuries,  it  will 
be  so  found.  If  she  has  not,  the  $1,000  should  be  credited  on  any  re- 
covery she  may  have. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  proceed  in  accordance  with  what  has  been 
stated  in  this  opinion. 

Judgment  reversed. 


(249  Fed.  822) 

DENVER  &  B.  G.  R.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     February  18,  1918.) 

Nos.  4861,  4862. 

1,  Railboads  ^=»229 — Operation — Safety  Appliance  Acts — Movement  of 
Defective  Cabs. 

Under  the  proviso  of  A<?t  April  14,  1910,  c.  160,  §  4,  36  Stat.  299  (Comp. 
St.  1916,  §  8621),  declaring  that,  where  any  car  which  shall  have  been 
properly  equipped  as  required  shall  become  defective  or  insecure  while 
being  used,  such  car  may  be  hauled  from  the  place  where  the  equipment 
was  first  discovered  to  be  defective  to  the  nearest  available  point  where 
such  car  can  be  repaired  without  liability  for  the  penalties  imposed,  the 
movement  of  a  car  discovered  to  be  defective  while  in  transit  is  re- 
stricted to  what  is  necessary  for  the  repair,  and,  if  the  defect  can  be 
repaired  at  tte  point  of  discovery,  it  cannot  be  moved  at  all  without 
liability  on  the  part  of  the  railroad  company. 

^5»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by  VjOOQIC 


DENVER  A   R.  G.  R.  CO.  V.  UNITED   STATES  57 

2.  Railroads   €=»229 — Operation — Safett   Appliance    Act — Movement    of 

Defective  Cars. 

Likewise  a  car  discovered  to  be  defective  cannot,  under  tlie  proviso,  be 
lianled  or  handled  for  any  purpose  other  tlian  repair,  and  may  not  be 
handled  for  the  purpose  of  delivering  its  load  to  the  consignee,  even 
when  unloading  is  necessary  for  its  repair,  unless  it  be  affirmatively 
shown  that  such  delivery  Involves  no  more  movement  or  handling  of  the 
car  than  in  unloading  or  transferring  its  load;  hence  it  cannot  be  as- 
sumed, defective  cars  having  been  used  for  making  deliveries,  that 
there  was  no  more  handling  than  would  have  been  required  in  their 
transportation  to  repair  points. 

3.  Railroads   «©=>254(6) — Operation — Movement    of  Defective   Cars — ^Pre- 

sumption. 

Where  loaded  cars,  which  were  discovered  to  be^  defective  while  in 
transit  and  had  to  be  moved  to  be  repaired,  were  also  used  for  the  pur- 
pose of  transporting  their  contents  to  the  consignees,  the  vague  pre- 
sumption that  everj'  one  does  his  duty  is  not  sufficient  to  make  an 
affirmative  showing  that  deliveries  involved  no  more  handling  of  the 
cars  than  unloading  or  transferring  their  loads,  and  so  was  permissible 
under  Act  ApHl  14,  1910,  §  4. 

4.  Railroads  ^=>254(6) — Operation — Movement  of  Defective  Cars — Stat- 

ute. 

Under  such  act,  when  a  car  is  hauled  past  the  nearest  repair  point  at 
which  a  supply  of  men  and  materials  is  kept  adequate  for  making  the 
repairs  required,  this  justifies  the  holding  that  the  law  is  violated  un- 
less there  is  a  showing  of  a  special  reason  for  the  movement,  and  it  is  not 
a  sufficient  explanation  that  main  line  and  foreign  line  cars  were  re- 
paired only  at  the  terminals  of  the  railroad  company,  and  not  at  inter- 
mediate points  where  repair  shops  for  branch  line  cars  were  maintained. 

5.  Railroads    ^=»229 — Operation — ^Defective    Cars — ^'Revenue    Train*' — 

"Commercially  Used." 

Under  the  proviso  of  Act  April  14,  1910,  §  4,  allowing  cars,  the  equip- 
ment of  which  has  become  defective  while  being  used,  to  be  hauled  to 
the  nearest  available  point  for  repair,  but  providing  that  nothing  shall 
be  construed  to  permit  the  hauling  of  defective  cars  by  means  of  chains 
instead  of  drawbars  in  revenue  trains,  or  in  association  with  other  cars 
that  are  commercially  used,  unless  such  defective  cars  contain  live  stock 
or  perishable  freight,  a  train  is  a  "revenue  train"  when  it  is  moved  for 
the  purpose  of  transporting  traffic  for  revenue,  and  cars  are  "commer- 
cially used,"  either  when  they  are  moving  traffic,  or  when,  though  empty, 
they  are  moving  to  points  for  the  purpose  of  receiving  traffic;  there- 
fore it  is  a  violation  of  the  act  for  a  railroad  company  to  operate  chained 
cars  in  a  train  made  up  of  other  defective  cars,  which  cars,  however, 
were  used  for  making  deliveries  and  were  set  out  at  various  points,  this 
being  particularly  true  as  the  train,  though  called  a  hospital  train,  was 
composed  of  many  cars. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Utah ;   Tillman  D.  Johnson,  Judge. 

Two  actions  by  the  United  States  against  the  Denver  &  Rio  Grande 
Railroad  Company,  which  were  tried  together  on  an  agreed  statement 
of  facts.  There  were  judgments  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

E.  N.  Clark,  of  Denver,  Colo.  (Waldemar  Van  Cott,  E.  M.  Allison, 
Jr.,  and  William  D.  Riter,  all  of  Salt  Lake  City,  Utah,  on  the  brief), 
for  plaintiff  in  error. 

Philip  J.  Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C.  (Wil- 

^5»Fof  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgesU  &  Indexes 
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Ham  W.  Ray,  U.  S.  Atty.,  of  Salt  Lake  City,  Utah,  on  the  brief),  for 
the  United  States. 

Before  GARLAND,  Circuit  Judge,  and  AMIDON  and  MUNGER, 
District  Judges. 

AMIDON,  District  Judge.  These  are  two  civil  actions  brought  by 
the  United  States  against  the  Denver  &  Rio  Grande  Railroad  Gompany 
to  recover  penalties  for  alleged  violations  of  the  Safety  Appliance  Act. 
They  were  tried  together  in  the  District  Gourt  upon  an  agreed  state- 
ment of  facts,  resulting  in  judgments  in  favor  of  the  government. 
The  railroad  company  brings  error. 

Gase  No.  4861  involves  the  hauling  between  the  stations  of  Helper 
and  Salt  Lake  Gity  of  11  cars  that  were  coupled  by  means  of  chains, 
instead  of  drawbars.  Gase  No.  4862  involved  the  hauling  of  5  cars 
similarly  defective. 

The  trains  were  what  is  known  as  "hospital  trains."  They  were 
composed  entirely  of  cars  so  defective  as  to  make  them  unfit  to  be 
handled  in  ordinary  freight  trains  until  they  were  repaired.  These 
trains  were  moved  only  in  the  dajrtime,  and  were  in  charge  of  special 
crews  under  special  officers  to  see  that  they  were  carefully  handled. 
They  had  on  board  a  force  of  repair  men  for  the  purpose  of  making 
any  temporary  repairs  that  shoyld  become  necessary  for  their  move- 
ment in  their  defective  condition.  They  picked  up  cars  and  set  out 
cars  at  numerous  stations  along  the  line.  The  stations  at  which  cars 
were  set  out  were  of  two  classes:  First,  the  station  for  which  the 
cargo  was  destined;  second,  when  the  cargo  was  destined  for  a  sta- 
tion on  a  branch  line  the  cars  were  set  out  at  the  terminus  of  that 
branch  to  be  later  hauled  to  the  station  for  which  they  were  destined. 
When  the  train  involved  in  case  4861  started  from  Helper,  it  consist- 
ed of  a  caboose,  10  empties,  and  1  loaded  car.  In  the  course  of  its 
journey  it  picked  up  at  way  stations  93  cars,  set  out  35  cars,  and  ar- 
rived at  Salt  Lake  Gity  with  58  cars.  With  the  exception  of  31  emp- 
ties, all  the  cars  handled  in  the  train  were  loaded  and  proceeding  in 
the  direction  of  their  final  destination.  The  other  train  involved  a 
similar  state  of  facts,  though  the  number  of  cars  moved  was  not  so 
numerous.  The  company  kept  a  force  of  car  repairers  and  equipment 
at  the  intermediate  stations  at  Helper,  Thistle,  Provo,  and  Midvale; 
but  its  shops,  with  extensive  facilities  for  making  repairs,  were  main- 
tained at  the  terminal  at  Salt  Lake  Gity.  The  intermediate  points 
just  mentioned  were  stations  on  the  main  line  from  which  branch 
lines  extended,  and  the  repairs  made  at  those  points  were  chiefly  con- 
fined to  defects  arising  upon  the  branch  lines.  Foreign  cars,  and 
cars  of  the  company  becoming  defective  on  the  nuain  line,  were  taken 
to  such  important  repair  points  as  Salt  Lake  Gity  for  repair.  The 
company  received  pay  for  the  loaded  cars  in  these  hospital  trains,  the 
same  as  if  they  had  been  moved  in  ordinary  freight  trains.  It  is  aliso 
true,  and  that  these  cars  could  not  be  repaired  until  they  had  first 
been  unloaded. 

The  answer  of  the  carrier,  and  the  recitals  in  the  agreed  state- 
ment, admit  all  the  allegations  in  the  complaints.    The  defense  rests 
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entirely  upon  the  claim  made  in  the  answer  that  each  hauling  of  the 
cars  involved  was  for  the  purpose  of  repair;  the  defendant  claiming 
that  the  particular  circumstances  set  forth  in  the  statement  of  facts 
furnished  a  justification  for  the  movements  in  question  under  the 
proviso  of  section  4  of  the  Act  of  April  14,  1910.  The  proviso  reads 
as  follows: 

"Provided,  that  where  any  car  shall  have  been  properly  equipped,  as  pro- 
vided in  this  act  and  the  other  acts  mentioned  herein,  and  such  equipment 
shall  have  become  defective  or  Insecure  while  such  car  was  being  used  by 
such  carrier  upon  its  line  of  railroad,  such  car  may  be  hauled  from  the 
place  where  such  equipment  was  first  discovered  to  be  defective  or  inse- 
cure to  the  nearest  available  point  where  such  car  can  be  repaired,  without 
liability  for  the  i>enaltles  imposed  by  section  four  of  this  act  or  section  six 
of  the  act  of  March  second,  eighteen  hundred  and  ninety-three  as  amended 
by  the  act  of  April  first,  eighteen  hundred  and  ninety-six,  if  such  movement 
is  necessary  to  make  such  repairs  and  such  repairs  can  not  be  made  except 
at  such  repair  point;  ♦  ♦  ♦  and  nothing  in  this  proviso  shall  be  con- 
strued to  permit  the  hauling  of  defective  cars  by  means  of  chains  Instead  of 
drawbars,  in  revenue  trains  or  in  association  with  other  cars  that  are  com- 
mercially used,  unless  such  defective  cars  contain  live  stock  or  'perishable* 
freight." 

The  movement  of  a  defective  car  is  restricted  by  this  proviso — 

[1]  1.  To  what  is  "necessary"  for  its  repair.  If  it  can  be  repaired 
where  the  defect  is  discovered,  it  cannot  be  moved  at  all  in  its  defec- 
tive condition.  If  the  defect  is  such  that  it  must  be  moved  to  repair 
it,  the  movement  is  restricted  to  what  is  necessary  for  the  repair. 

[2,  3]  2.  To  hauling  it  from  the  point  where  the  defect  is  first  dis- 
covered £o  the  nearest  available  point  of  repair.  This  and  the  first  re- 
striction, taken  together,  forbid  every  hauling  or  handling  of  the  car 
for  any  other  purpose  than  repair.  It  may  not  be  handled  for  the 
purpose  of  delivering  its  load  to  the  consignee,  even  when  unloading 
is  necessary  for  its  repair,  unless  it  be  affirmatively  shown  that  such 
delivery  involves  no  more  movement  or  handling  of  the  car  than  un- 
loading it  or  transferring  its  load.  That  affirmative  showing  cannot 
be  made  by  the  vague  presumption  that  every  one  does  his  duty.  It 
calls  for  positive  proof.  The  defendant  made  no  such  showing.  It 
insists  that  as  the  cars  had  to  be  unloaded  before  they  could  be  re- 
paired, every  movement  for  unloading  them  is  justified  by  the  ultimate 
purpose  to  repair.  That  is  the  capital  vice  of  the  defense.  The  cars 
were  loaded  with  coal.  The  coal  could  have  been  placed  in  bins  or 
transferred  to  other  cars.  We  cannot  say  without  proof  that  this  op- 
eration, even  when  the  delivery  was  on  the  main  line,  would  involve 
as  much  handling  of  the  car  as  its  delivery  to  the  consignee ;  and  it 
is  entirely  plain  that  such  would  not  be  the  case  when  the  delivery  was 
on  a  branch  line,  for  that  would  involve  a  double  switching  and  a 
complete  diversion  of  the  car  from  the  nearest  available  point  of  re- 
pair. 

[4]  Again,  main  line  and  foreign  cars  were  carried  past  several  in- 
termediate repair  points  to  the  terminal  at  Salt  Lake  City.  This  called 
for  explanation.  The  only  explanation  given  was  that  the  company 
was  accustomed  to  repair  main  line  and  foreign  cars  only  at  the  ter- 
minals at  Denver  and  Salt  Lake  City,  points  separated  by  a  distance 
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of  745  miles,  and  to  repair  only  branch  line  cars  at  intermediate 
points.  The  explanation  is  insufficient  to  meet  the  requirements  of 
the  law.  The  great  distance  between  the  terminals  made  intermediate 
points  of  repair  necessary.  The  statement  of  facts  shows  that  a  sup- 
ply of  men  and  materials  was  kept  at  the  intermediate  points  ade- 
quate to  make  heavy  repairs  such  as  the  cars  here  required.  When 
defective  cars  are  hauled  past  such  a  point,  *'the  nearest  available  point 
of  repair"  clause  of  the  proviso  demands  something  more  than  the 
habits  or  convenience  of  the  carrier  to  justify  the  act.  It  must  be 
shown  by  affirmative  proof  that  the  facilities  at  the  intermediate  point 
are  not  ''available"  and  that  the  movement  is  "necessary."  In  the  ab- 
sence of  such  proof  the  act  is  "unlawful"  under  section  5.  We  do  not 
lay  down  any  absolute  rule  which  would  forbid  hauling  a  defective 
car  past  an  intermediate  repair  point.  It  might  be  that  the  conges- 
tion of  defective  cars  at  that  point,  or  the  seriousness  of  the  defect  in 
the  car  hauled,  would  be  such  as  to  justify  the  movement.  All  we  say 
is  that,  when  a  car  is  hauled  past  the  nearest  repair  point  at  which  a 
supply  of  men  and  materials  is  kept,  adequate  for  making  the  repair 
required,  this  justifies  the  holding  that  the  law  is  violated,  unless  there 
is  a  showing  of  special  reasons  for  the  movement. 

[5]  3.  Chained  cars  may  not  be  moved,  even  for  repair,  in  revenue 
trains,  or  in  association  with  cars  commercially  used,  unless  the  chain- 
ed cars  contain  live  stock  or  perishable  freight.  Here,  as  always,  the 
exception  defines  the  grant.  When  is  a  train  a  "revenue"  train? 
When  are  cars  "commercially"  used?  The  answer  to  these  questions 
had  been  wrought  out  by  the  courts  before  the  proviso  was  adopted, 
and  it  is  a  matter  of  familiar  history  that  its  language  was  chosen  with 
those  decisions  in  mind.  Chicago  &  N.  W.  Ry.  Co.  v.  United  States, 
168  Fed.  ?,36,  93  C.  C.  A.  450,  21  L.  R.  A.  (N.  S.)  690;  United  States 
V.  Southern  Pacific  R.  R.  Co.,  169  Fed.  407,  94  C.  C.  A.  629 ;  Southern 
Railway  Co.  v.  Snyder,  187  Fed.  492,  109  C.  C.  A.  344.  The  answer 
to  our  questions  cannot  be  given  by  calling  a  train  a  "hospital"  train. 
The  language  of  the  proviso  is  not  borrowed  from  the  medical  pro- 
fession, but  from  the  field  of  commerce.  A  train  is  a  revenue  train 
when  it  is  moved  for  the  purpose  of  transporting  traffic  for  revenue. 
Cars  are  commercially  used,  either  when  they  are  moving  traffic,  or 
when,  though  empty,  they  are  moving  to  points  for  the  purpose  of  re- 
ceiving traffic.  Chicago,  N.  W.  Ry.  Co.  v.  United  States,  168  Fed. 
236,  2}>7,  93  C.  C.  A.  450,  21  L.  R.  A.  (N.  S.)  690.  Within  that  defini- 
tion the  trains  here  involved  were  revenue  trains,  and  the  cars  hauled 
in  connection  with  the  chained  cars  were  commercially  used.  It  fol- 
lows that  the  hauling  of  the  chained  cars  was  a  violation  of  the  law, 
as  they  were  not  loaded  with  live  stock  or  perishable  freight. 

What  distinction  is  there  between  these  trains  and  ordinary  freight 
trains  ?  It  is  said  they  were  run  slowly  and  in  the  daytime,  and  were 
in  charge  of  special  crews.  But,  if  we  look  to  what  they  did,  we  find 
no  material  diflference  between  them  and  ordinary  freight  trains. 
They  were  constantly  engaged  in  stopping  at  stations  to  pick  up  cars 
and  at  other  stations  to  set  out  cars.  There  was  the  same  necessity 
for  switching  and  coupling  and  uncoupling.    Cars  were  hauled  to  their 
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destination  and  there  switched  for  the  purpose  of  bein^  unloaded. 
The  trains  attained  a  large  size,  thus  putting  a  heavy  strain  upon  the 
couplings,  and  exposing  the  trains  to  the  ^danger  of  separating  while 
they  were  in  movement.  The  danger  to  air  hose  was  greatly  increas- 
ed, and  the  liability  to  accident  by  taking  up  and  running  out  the  slack 
of  chained  cars  was  also  enhanced.  In  fact,  every  peril  was  created 
through  the  whole  length  of  the  journey  of  these  trains  which  the 
proviso  of  the  Safety  Appliance  Act  clearly  shows  a  purpose  to  pre- 
vent. 

We  fully  appreciate  the  traffic  advantages  from  the  use  of  these 
hospital  trains;  but  those  advantages  can  afford  no  justification  for 
a  violation  of  the  Safety  Appliance  Act.  The  soundness  of  what  was 
said  by  Judge  Adams,  speaking  for  this  court,  has  been  amply  shown 
by  experience: 

"CJongress  had  before  It  for  consideration  the  important  question  of  pro- 
moting the  safety  of  employ^  and  travelers  upon  railroads,  and  in  the  ac- 
c-omplishment  of  its  purpose  It  may  well  be  that  the  legislative  mind  consid- 
ered the  inconvenience  and  impracticabiUty  of  a  literal  compliance  at  times 
with  the  law,  and  the  consequent  infliction  of  the  light  penalties  imposed  for 
its  violation  to  be  of  little  moment  compared  with  the  grater  importance  of 
protecting  life,  limb,  and  property.  Drastic  measures  are  frequently  neces- 
sary to  protect  and  safeguard  the  rights  and  interests  of  the  people."  United 
States  V.  Southern  Pacific  R.  R,  169  Fed.  407,  409,  94  C.  C.  A.  029,  631. 

Straightened  is  the  gate  and  narrow  the  way  marked  out  by  the 
proviso  for  the  movement  of  a  defective  car.  Any  departure  from 
that  narrow  way  is  made  by  section  5  of  the  act  unlawful,  and  sub- 
jects the  carrier  to  the  penalty  of  the  statute.  These  restrictions  were 
necessary  to  prevent  the  Safety  Appliance  Law  from  being  destroyed 
by  the  privilege  granted  by  the  proviso.  Congress  showed  plainly  its 
purpose  that  this  result  should  not  occur,  by  the  reiterated  safeguards, 
negative  and  affirmative,  which  it  placed  around  the  privilege. 

The  judgments  are  affirmed. 


(249  Fed.  827) 

OMAHA  ELEVATOR  CO.  v.  UNION  PAC.  R,  CO. 

UNION  PAC.  R.  CO.  v.  OMAHA  ELEVATOR  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     March  4,  19ia) 

Nos.  4740,  4741. 

1.  Commerce  ^=>88 — Obdebs  of  Interstate  Commerce  Commission. 

A  provision  in  an  order  made  by  the  Interstate  Commerce  Commission 
Jime  29,  1908,  relating  to  payments  by  a  railroad  company  to  an  elevator 
company  for  services  in  elevating  grain,  which  forbade  payment  for  ele- 
vation of  grain  not  reshipped  within  10  days,  etc.,  held  part  of  the 
Commission's  administrative  order,  and  cannot,  in  view  of  the  decisions 
of  the  courts,  be  treated  as  a  part  of  a  previous  definition  of  elevation 
made  in  an  attempt  by  the  Commission  to  prevent  rebating  under  a  con- 
tract between  the  parties;  hence  the  10-day  limitation  expired  on  the 
expiration  of  the  order  affecting  payments. 

^s^For  otbar  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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2.  CoMMEBCE  «=»88 — ^Regulations — Interstate  Commebce    Commission. 

Under  Interstate  Commerce  Act  Feb.  4,  1887.  c.  104,  §  15,  24  Stat  384.  as 
amended  by  Hepburn  Act  June  29,  1906,  e.  3591,  §  4,  34  Stat.  584 
(Comp.  St  1916,  §  8583),  a  limitation  in  an  administrative  order  of  the 
Interstate  Commerce  Conmiission  concerning  a  railroad  company's  pay- 
ments under  a  contract  witb  an  elevator  company  for  tbe  elevation  of 
grain,  becomes  effective  when  the  order  becomes  effective,  and  expires  on 
expiration  of  the  order  by  lapse  of  time. 

3.  Commerce  ^=>37 — Interstate  Commerce  Commission — Scope  or  Reoitla- 

TION. 

Elevator  facilities  furnished  a  railroad  company  in  connection  with 
the  transportation  of  grain  are,  in  view  of  the  Hepburn  amendment, 
within  the  provisions  of  the  act  to  regulate  commerce,  and,  unless  al- 
lowances therefor  by  the  railroad  company  were  covered  by  published 
and  filed  rate  schedules,  such  amounts  could  not  be  legally  collected  by 
the  elevator  company;  hence,  after  the  cancellation  of  tariff  schedules 
providing  for  the  allowances,  the  elevator  company  cannot  recover  for 
such  services  thereafter  rendered. 

4.  Judgment  ^=:»683 — Conclusiveness — Persons  Concluded. 

A  judgment  allowing  an  elevator  company  to  recover  against  a  rail- 
road company  for  the  elevation  of  grain  under  a  contract  providing  for 
payment  is  not  conclusive  as  to  the  right  of  an  assignee  of  the  contract 
to  recover  for  such  services,  the  facilities  being  within  the  act  to  regu- 
late commerce,  where  at  the  time  of  its  rendition  it  appeared  there  was 
a  tariff,  duly  filed,  prescribing  a  rate  for  such  services,  but  which  was 
thereafter  canceled,  for  cancellation  was  a  matter  of  which  all  parties 
must  take  notice,  and  the  elevator  company  could  not  thereafter  recover 
for  such  services,  though  it  continued  to  render  them. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;   Thomas  C.  Hunger,  Judge. 

Action  by  the  Omaha  Elevator  Company  against  the  Union  Pacific 
Railroad  Company.  There  was  a  judgment  for  plaintiff  for  part  only 
of  the  amount  claimed,  and  plaintiff  brings  error,  while  defendant 
also  brings  error.    Affirmed. 

Edward  P.  Smith,  of  Omaha,  Neb.,  for  plaintiff. 
Edson  Rich  and  N.  H.  Loomis,  both  of  Omaha,  Neb.  (C.  B.  Mat- 
thai,  of  Omaha,  Neb.,  on  the  brief),  for  defendant. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  BOOTH. 
District  Judge. 

BOOTH,  District  Judge.  This  is  an  action  at  law  by  Omaha  Ele- 
vator Company  against  Union  Pacific  Railroad  Company  upon  a  con- 
tract to  recover  for  services  rendered  in  transferring  through  the 
elevator  of  the  plaintiff  at  Council  Bluffs,  Iowa,  grain  brought  in  over 
the  line  of  defendant  railway  company.  The  contract  was  originally 
entered  into  February  7,  1899,  between  Frank  H.  Peavey  and  defend- 
ant railway  company,  and  was  assigned  by  Peavey  to  the  elevator 
company.  The  history  of  the  contract  and  of  the  litigation  concern- 
ing it  may  be  found  in  10  Interst.  Com.  Com'n  R.  309;  12  Interst. 
Com.  Com'n  R.  85;  14  Interst.  Com.  Com'n  R.  315;  (C.  C.)  176  Fed. 
409;  222  U.  S.  42,  32  Sup.  Ct.  22,  56  L.  Ed.  83.  The  fifth  para- 
graph of  article  I  of  the  contract,  upon  which  this  action  is  based, 
reads  as  follows : 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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"Fifth.  Railroad  company  will  deliver  to  said  elevator  all  grain  originating 
on  Its  lines  and  transported  thereover  which  may  be  consigned  to  or  in 
care  of  said  elevator,  and  will  pay  to  E^ank  H.  Peavey  or  his  assigns,  on  all 
such  grain  transferred  through  said  elevator  a  transfer  charge  not  exceeding 
one  and  one-quarter  cents  per  hundred  pounds  during  the  first  ten  years  of 
this  contract,  and  not  exceeding  one  cent  per  hundred  pounds  thereafter, 
but  at  no  time  shall  the  transfer  charge  herein  provided  to  be  paid  exceed 
such  transfer  charge  as  is  customarily  made  upon  similar  business  at  similar 
points.  Such  payments  to  be  made  on,  the  20th  day  of  the  month  succeeding 
month  in  which  the  transfer  service  is  performed." 

The  rate  of  charge  fixed  by  this  paragraph  was  changed  in  Novem- 
ber, 1907,  to  three-quarters  of  a  cent  per  100  pounds.  Recovery  is 
sought  for  the  transfer  of  upwards  of  40,000,000  pounds  between  Sep- 
tember 1,  1911,  and  November  25,  1914,  amounting  to  $3,005.29. 
There  is  no  dispute  as  to  the  actual  handling  by  plaintiff  of  the  amount 
of  grain  as  stated.    Two  defenses  were  interposed: 

First,  (a)  The  order  made  by  the  Interstate  Commerce  Commis- 
sion on  the  29th  of  June,  1908,  but  not  taking  effect  until  May  1,  1910, 
reading  as  follows: 

•*It  is  ordered  that  the  Union  Pacific  Railroad  CJompany  be,  and  it  Is 
hereby,  notified  and  required  forthwith  to  cease  and  desist  for  a  period  of 
two  years  from  paying  any  allowance  to  Peavey  &  Co.  on  their  own  ^aiu 
received  into  any  of  their  elevators  at  Kansas  City  and  Council  Bluffs  (or  on 
grain  so  received  in  any  of  said  elevators  in  which  they  have  any  direct 
ownership  or  interest)  that  is  not  reshlpped  out  of  said  elevators  within  ten 
(10)  days  after  it  has  been  received  therein,  and  to  cease  and  desist  from 
paying  any  allowance  to  Peavey  &  Co.  on  grain  belonging  to  them  or  in 
which  they  have  any  direct  or  Indirect  ownership  or  Interest,  that  has  been 
mixed,  treated,  weighed,  or  inspected  in  any  of  their  said  elevators  at  Kan- 
sas City  and  Council  Bluffs." 

(b)  In  connection  with  said  order  the  decree  entered  by  this  court 
in  the  case  of  Peavey  &  Company  et  al.  v.  Union  Pacific  Railway 
Company,  reported  in  176  Fed.  409,  as  modified  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in  222  U.  S.  42,  32  Sup.  Ct.  22, 
56  L.  Ed.  83. 

(c)  The  allegation  that  all  of  the  grain  elevated  by  plaintiff,  as  set 
forth  in  its  petition,  was  owned  by  plaintiff,  and  that  no  part  of  said 
grain  moved  through  and  out  of  said  elevator  within  ten  days  after 
file  elevation  services. 

The  second  defense  was  that  defendant  had  no  tariff  on  file  after 
May  20,  1912,  covering  either  the  allowances  provided  for  in  the  con- 
tract, or  any  substituted  allowances. 

The  court  below  found  the  above-mentioned  allegations  of  fact  in 
the  defenses  to  be  true;  and  in  its  findings  separated  the  time  dur- 
ing which  the  services  in  question  were  rendered  by  plaintiff  into 
three  periods:  First,  from  September  1,  1911,  to  May  1,  1912;  sec- 
ond from  May  1,  1912,  to  May  19,  inclusive,  1912;  third  from  May 
20,  1912,  to  November  25,  1914.  The  court  held  that  there  could  be 
no  recovery  for  services  rendered  during  the  first  period,  although 
defendant  then  had  a  tariff  published  and  on  file  with  the  Interstate 
Commerce  Commission  covering  the  charges,  because  of  noncompli- 
ance with  the  10-day  limitation  which  was  in  force  up  to  May  1, 
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1912.  The  court  further  held  that  there  could  be  a  recovery  for  the 
services  rendered  during  the  second  period,  namely,  between  May  1 
and  May  19,  inclusive,  1912,  inasmuch  as  during  that  period  there  was 
a  tariff  published  and  on  file  by  the  defendant  company  covering  the 
charges  claimed,  and  the  10-day  limitation  was  not  in  force,  having  ex- 
pired by  the  terms  of  the  order.  The  court  further  held  that  there 
could  be  no  recovery  for  the  services  rendered  during  the  third  period, 
viz..  May  20,  1912,  to  November  25,  1914,  because  during  that  period 
there  was  no  tariff  published  and  on  file  by  the  railway  company  cov- 
ering the  charges  in  question.  Judgment  was  accordingly  entered 
covering  the  charges  for  the  services  during  the  sedond  period, 
from  May  1,  to  May  19,  inclusive,  1912,  amounting  to  the  sum  of 
$43.65. 

Writs  of  error  have  been,  prosecuted  by  both  parties — by  the  ele- 
vator company,  claiming  eiTor  because  judgment  was  not  rendered 
in  its  favor  for  the  services  performed  during  the  first  and  third  pe- 
riods, as  well  as  the  second ;  by  the  railway  company,  claiming  error 
because  judgment  was  not  rendered  in  its  favor  tiiat  plaintiff  recover 
nothing. 

Two  matters  require  consideration:  First,  the  10-day  limitation 
mentioned  in  the  order  of  the  Interstate  Commerce  Commission  of  June 
29,  1908;  second,  the  effect  of  the  lack  of  a  published  and  filed  tariff 
after  May  20,  1912,  covering  the  charges  sued  for. 

[1]  As  to  the  10-day  limitation,  the  plaintiff  contends  that  this 
provision,  being  a  part  of  the  order  of  June  29,  1908,  went  into  effect 
at  the  time  the  order  became  effective,  and  ceased  to  have  vitality 
when  the  order  expired  by  its  own  limitation.  The  defendant  con- 
tends that  this  10-day  limitation  is  part  of  a  definition  given  by  the 
Interstate  Commerce  Commission  of  the  word  "elevation,"  as  used 
in  the  Hepburn  amendment  to  the  Interstate  Commerce  Act,  and 
being  simply  a  construction  of  the  act,  or  of  the  word  "elevation"  in 
the  act,  it  was  unnecessary  that  the  10-day  limitation  should  be  in- 
cluded in  the  order,  and  its  inclusion  was  mere  surplusage;  but  be- 
ing part  of  the  definition  of  the  word  "elevation,"  the  vitality  of  this 
10-day  limitation  continued  even  after  the  order  itself  expired. 

This  contention  of  defendant  cannot  be  sustained.  While  it  is 
true  that  the  Interstate  Commerce  Commission,  in  its  efforts  to  pre- 
vent rebates  and  discriminations  under  the  operation  of  the  Peavey 
contract,  did  in  its  opinion  of  April,  1907,  frame  a  tentative  defini- 
tion of  "elevation,"  which  included  as  one  of  its  elements  the  10- 
day  limitation,  yet,  as  pointed  out  by  Commissioner  I<ane  in  his  dis- 
senting opinion  at  that  time,  the  definition  had  but  doubtful  applica- 
tion to  the  actual  facts  of  the  case.    He  said : 

"Neither  the  provisions  of  the  tariff  nor  of  the  contract  conform  to  this 
definition." 

The  10-day  limitation  was  not  contained  in  the  order  made  by  the 
Commission  in  reference  to  this  contract  in  April,  1907.  If,  as 
counsel  suggests,  the  omission  from  that  order  of  the  10-day  limita- 
tion was  intentional,  inasmuch  as  it  was  already  included  in  the  defi- 
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nition  adopted  by  the  Commission,  then  it  might  be  urged  with  equal 
force  that  the  specific  inclusion  of  the  10-day  limitation  in  the  or- 
der of  June  29,  1908,  was  with  deliberate  intent,  either  because  the 
Commission  at  that  time  held  that  it  was  not  included  in  the  defini- 
tion or  that  the  definition  was  not  applicable  to  the  facts.  It  is 
clear  from  the  record  that  the  Commission  had  at  the  time  of  the 
latter  order  materially  changed  its  views  as  to  several  matters  in- 
cluded in  the  practical  operations  under  the  contract. 

But,  whatever  the  views  of  the  Commission  were  in  June,  1908,  in 
regard  to  the  10-day  limitation,  this  court,  in  its  consideration  of  the 
allowance  controversy  and  in  its  opinion  reported  in  176  Fed.  409, 
did  not  include  the  10-day  limitation  as  an  element  in  its  definition 
of  "elevation,"  but  considered  that  limitation  simply  as  one  of  the 
restrictions  or  conditions  in  the  administrative  order  of  June  29, 
1908.  This  is  evident  from  the  amount  of  the  judgment  ordered 
against  the  defendant  railway  company. 

Furthermore,  though  this  court  by  its  decree  held  the  whole  order 
of  June  29,  1908,  null  and  void,  and  the  Supreme  Court  by  its  de- 
cision in  222  U.  S.  42,  32  Sup.  Ct.  22,  56  L.  Ed.  83,  modified  the  de- 
cree by  allowing  the  10-day  limitation  to  stand,  yet  the  language  of 
its  opinion  shows  conclusively  that  the  Supreme  Court  also  consid- 
ered the  10-day  limitation,  not  as  part  of  a  judicial  definition,  but  as 
one  of  the  conditions  or  restrictions  of  an  administrative  order. 

Therefore,  in  view  of  the  language  of  the  contract,  the  language 
of  the  tariflfs  filed  and  published,  both  before  and  after  June  29, 
1908,  the  language  of  the  order  itself,  the  attitude  of  this  court  as 
shown  by  the  opinion  and  decree  above  mentioned,  and  the  attitude 
of  the  Supreme  Court  as  indicated  by  its  language,  we  are  convinc- 
ed that  this  10-day  limitation,  contained  in  the  order  of  June  29, 
1908,  was  not  mere  surplusage,  nor  a  mere  reiteration  of  an  element 
of  a  definition  already  judicially  established,  but  rather  an  explicit 
statement  of  one  of  the  conditions  or  restrictions  contained  in  the 
order. 

[2]  This  limitation  became  effective  when  the  order  went  into 
force;  it  ceased  to  be  effective  when  the  order  lapsed  by  expiration 
of  time.  Section  15,  Act  to  Regulate  Commerce,  as  amended  bv  the 
Hepburn  Act ;  National  Hay  Ass'n  v.  Ry.  Co.,  19  Interst.  Com.  Com'n 
R.  34,  37;  Rates  from  Walsenberg's  Fields,  26  Interst.  Com.  Com'n 
R.  85,  86,  recognized  in  Southern  Pac.  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498,  514,  31  Sup.  Ct.  279,  55  L. 
Ed.  310;  Southern  Pacific  Co.  v.  Commission,  219  U.  S.  433,  452,  31 
Sup.  Ct.  288,  55  L.  Ed.  283;  N.  Y.  Cent.  &  H.  R.  R.  Co.  v.  Inter- 
state  Commerce  Commission  (C.  C.)  168  Fed.  131. 

It  follows,  since  the  10-day  limitation  was  not  in  force  during  the 
period  from  May  1  to  May  20,  1912,  and  a  tariff  was  on  file  and  pub- 
lished covering  the  charges,  that  plaintiff  was  entitled  to  recover  for 
the  services  rendered  during  that  period.  It  follows,  further,  that  no 
recovery  could  be  had  for  the  charges  accruing  during  the  first  period, 
September  1,  1911,  to  May  1,  1912,  inasmuch  as  the  10-day  limitation 
was  then  in  force,  and  the  record  shows  noncompliance  therewith. 
162  C.CA.-^ 
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As  to  the  third  period,  viz.,  subsequent  to  May  20,  1912,  the  rec- 
ord shows  that,  by  action  duly  taken,  the  defendant's  tariff  in  force 
prior  to  May  20,  1912,  which  covered  these  allowances,  was  canceled 
as  of  that  date,  and  no  new  tariff  substituted  covering  such  allowances. 

[3,  4]  The  facilities  furnished  by  plaintiff  were  within  the  terms 
of  the  act  to  regulate  commerce.  If  there  ever  existed  any  doubt  as 
to  this,  such  doubt  was  removed  bv  the  Hepburn  amendment.  Penn. 
Co.  V.  U.  vS.,  236  U.  S.  351,  362,  3o  Sup.  Ct.  370,  59  L.  Ed.  616.  Un- 
less the  allowances  were  covered  by  a  published  and  filed  rate  schedule, 
they  could  not  legally  be  collected.  Railway  Co.  v.  Kirby,  225  U.  S. 
155,  32  Sup.  Ct.  648,  56  L.  Ed.  1033,  Ann.  Cas.  1914A,  501 ;  Rail- 
road Co.  V.  Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  55  L.  Ed.  297. 
34  L.  R.  A.  (N.  S.)  671 ;  Elwood  Grain  Co.  v.  Railway  Co.,  202  Fed. 
845,  121  C.  C.  A.  153. 

These  cases  are  not  overruled  nor  modified  by  the  Arbuckle  Case, 
231  U.  S.  274,  34  Sup.  Ct.  75,  58  L.  Ed.  218.  The  question  of  filing 
a  tariff  by  the  railway  company  was  not  directly  in  issue  nor  passed 
upon  in  that  case.  It  was  conceded  that  the  charges  there  under  dis- 
cussion were  covered  by  a  published  tariff  on  file.  This  appears  both 
from  the  opinion  of  the  Supreme  Court  (231  U.  S.  289,  296,  34  Sup. 
Ct.  79,  82  [58  L.  Ed.  218]),  and  also  from  the  opinion  of  the  Inter- 
state Commerce  Commission  (Federal  Sugar  Refining  Co.  v.  B.  &  O. 
R.  R.  Co.,  20  Interst.  Com.  Com'n  R.  200).  Furthermore,  the  Kirby 
Case  has  been  followed  and  approved  in  numerous  decisions  by  the 
Supreme  Court  subsequent  to  the  Arbuckle  Case.  Railway  c5o.  v. 
Maxwell,  237  U.  S.  95,  97,  35  Sup.  Ct.  494,  59  L.  Ed.  853,  L.  R.  A. 
191 5E,  665;  Railway  Co.  v.  Prescott,  240  U.  S.  632,  638,  36  Sup. 
Ct.  469,  60  L.  Ed.  836;  Railway  Co.  v.  Blish  Co.,  241  U.  S.  190,  197, 
36  Sup.  Ct.  541,  60  L.  Ed.  948. 

The  contention  of  counsel  for  plaintiff,  that  the  right  of  recovery  is 
res  ad  judicata  by  reason  of  the  decree  in  Peavey  &  Co.  v.  Union  Pac. 
Ry.  Co.  (C.  C.)  176  Fed.  409,  cannot  prevail.  The  allowances  here 
sought  to  be  recovered  are  for  services  in  connection  with  trans- 
portation in  interstate  commerce,  and,  as  above  stated,  they  are  with- 
in the  purview  of  the  act  to  regulate  commerce.  The  allowances, 
though  provided  for  in  the  first  instance  by  contract  between  the 
parties,  cannot  be  recovered,  if  at  the  time  the  services  were  ren- 
dered the  provisions  of  the  act  to  regulate  commerce  touching  such 
allowances  were  not  complied  with.  Both  parties  were  bound  to 
know  what  that  act  required,  and  whether  compliance  was  being 
made.  In  the  case  of  Peavey  &  Co.  v.  Union  Pac.  Ry.  Co.,  supra, 
there  was  no  suggestion  made  that  the  provisions  of  the  act  to  reg- 
ulate commerce  requiring  publication  and  filing  of  tariffs  covering 
the  charges  in  question  had  not  been  complied  with,  nor  could  such 
claim  have  been  made  in  view  of  the  facts.  In  the  case  at  bar  the 
situation  is  entirely  different.  The  cancellation  effective  May  20, 
1912,  of  the  tariff  containing  these  allowances,  was  a  matter  of  rec- 
ord of  which  plaintiff  was  bound  to  take  notice.  What  its  remedies 
were  it  is  not  necessary  here  to  determine.  It  is  clear  that  it  could  not 
go  on  rendering  the  services,  and  recover  therefor  the  allowances 
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which,  though  provided  for  in  the  contract,  yet,  by  reason  of  existing 
circumstances,  had  come  under  the  ban  of  the  act  to  regulate  com- 
merce. New  Haven  R.  R.  Co.  v.  Interstate  Commerce  Commission, 
200  U.  S.  361,  398,  26  Sup.  Ct.  272,  50  L.  Ed.  515;  Louisville  & 
Nashville  Ry.  Co.  v.  Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  55  L. 
Ed.  297,  34  L.  R.  A.  (N.  S.)  671 ;  Philadelphia,  Baltimore  &  Wash- 
ington R.  R.  Co.  V.  Schubert,  224  U.  S.  603,  32  Sup.  Ct.  589,  56  L. 
Ed.  911 ;  Elwood  Grain  Co.  v.  St.  Joseph  &  G.  R.  'Ry.  Co.,  202  Fed. 
845,  121  C.  C.  A.  153;  Cudahy  Packing  Co.  v.  Ry.  Co.,  215  Fed.  93, 
131  C.  C.  A.  401. 

It  therefore  follows  that  there  could  be  no  recovery  for  charges 
accruing  during  the  third  period. 

The  findings  and  conclusions  of  the  lower  court  were  correct,  and 
the  judgment  is  affirmed. 


(249  Fed.  833) 

CONSOLIDATED  INTERSTATE-CATiLAHAN  MINING  CO.  ▼. 
WITKOUSKI  et  al. 

(Circuit  Court  of  Appeals.  Ninth  Circuit    Marcli  5,  19ia) 

No.  2908. 

1.  Master  and  Servant  ^=>103(1) — Injuries  to  Servant — ^Dutt  of  Master. 

It  Is  the  nondelegable  duty  of  an  employer  to  furnish  sufficient  and 
safe  materials,  machinery,  or  other  means  by  which  service  is  to  be  per- 
formed, and  to  keep  them  in  repair  and  order. 

2.  Master   and    Servant   ^=»209(1) — Injury   to    Servant — Assumption    of 

Risk. 

A  servant  does  not  assume  the  risks  attendant  upon  the  use  of  defec- 
tive machinery,  or  other  instruments  with  which  to  do  his  work,  unless 
reasonable  care  and  precaution  have  been  exercised  by  the  master  in 
supplying  such  as  are  safe  for  the  purpose. 

8.  Master  and  Servant  ^=»188,  190(9)— Injuries  to  Servant — "Fellow 
Servants" — "Vice  Principal" 

Whether  one  servant  is  a  fellow  servant  of  another  does  not  depend 
upon  the  particular  rank  he  sustains  to  that  other  in  the  service,  but 
the  specific  character  of  the  act  performed,  so  a  servant  discharging 
the  nondelegable  duty  of  th'e  master  to  furnish  safe  appliances  is  a  "vice 
principal"  instead  of  a  "fellow  servant." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second    Series,   Fellow   Servant;    Vice  Principal.] 

4.  Master  and  Servant  ^=»190(14) — Injuries  to  Servant — "Vice  Principai." 
— Safe  Appuances. 

Wliere  a  cable  used  in  mining  hoist  was  removed  and  uncoiled  on  ac- 
count of  its  kinking,  the  duty  of  tightening  the  screw  or  clutch-bolt  for 
properly  adjusting  the  clutch-band  to  the  drum,  so  that  the  hoist  could 
be  safely  operated,  was  a  nondelegable  duty  of  the  master,  and  a  negligent 
failure  of  the  hoistman,  who  was  under  the  charge  of  the  master  me- 
clianic,  to  tighten  the  same,  must  be  deemed  the  negligence  of  the  mas- 
ter and  such  hoistman  a  **vice  principal,"  warranting  recovery  for  the 
death  of  a  servant  resulting  from  an  attempt  to  use  the  hoist  without 
tightening  the  clutch-band. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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5.  Masteb  and  Servant  «=»285(10),  286(19) — ^Injubt  to  Servant— Jubt  Ques- 
tions. 

Whether  the  omission  to  adjust  the  clutch-band  of  a  hoist  in  a  mine 
before  attempting  to  use  the  same  was  negligent,  and  whether  the 
omission  was  the  proximate  cause  of  the  death  of  a  servant,  held  under 
the  evidence  for  the  Jury. 

C  Appeal  and  Error  «=5>263(1) — Exceptions— Necessitt. 

Where  raised  by  motion  for  an  Instructed  verdict  for  defendant  when 
the  case  was  finally  rested,  the  question  whether  negligence  asserted  was 
that  of  the  defendant  master  may  be  reviewed  on  writ  of  error,  though  no 
exceptions  were  reserved  to  instructions  presenting  such  issue. 

7.  Appeal  and  Error  «=>10T8(1) — Failure  to  Urge  Objections. 

Assignments  of  error  not  pressed  In  the  brief  by  appellant  need  not 
be  considered  by  the  appellate  court 

8.  Master  and  Servant  <8=»289(38)— Injuries  to  Sebvant^-Jubt  Question. 

In  an  action  for  the  death  of  a  miner,  who,  when  the  hoist  on  which 
he  was  being  lowered  commenced  to  fall,  grasped  a  projecting  beam  in 
the  shaft,  from  which  he  slipped  and  fell,  the  question  of  such  miner's 
contributory  negligence  held  for  the  jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Idaho;  Frank  S.  Dietrich,  Judge. 

Action  by  Bertha  D.  Witkouski  and  others  against  the  Consolidated 
Interstate-Callahan  Mining  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

This  is  an  action  in  damages  instituted  by  the  defendants  in  error,  who  are 
the  widow  and  minor  children  of  Charles  Witkouski,  deceased,  to  recover  for 
injuries  arising  from  his  deaUi,  which  it  is  alleged  was  caused  through  the 
carelessness  and  negligence  of  the  defendant  (plaintiff  In  error  here),  its 
agents  or  employfis. 

The  defendant  was  operating  a  mine,  and  had  sunk  a  shaft  some  300  feet 
in  depth  from  a  drift  or  tunnel.  The  mechanical  appliance  for  lowering  and 
raising  the  workmen  and  materials  through  the  shaft  consisted  of  a  hoist 
provided  with  a  drum,  a  wire  cable,  and  a  cage,  bucket,  or  skip,  as  it  is  some- 
times called,  attached  to  the  cable.  For  controlling  the  action  of  the  cable 
and  the  movement  of  the  bucket,  a  device  known  as  a  dutch-band  was  at- 
tached to  and  about  the  drum,  and  operated  as  a  brake,  according  to  the 
tension  applied.  This  clutch-band  was  adjustable  by  means  of  a  threaded 
nut  or  bolt.  On  being  loosened,  it  allowed  the  drum  to  revolve  freely.  When 
tighteued,  the  band  served  as  a  brake,  wtdch  was  controlled  by  a  lever 
operated  by  a  hoistman  in  the  bucket  The  movement  of  the  bucket  could 
also  be  controlled  by  an  independent  brake,  or  by  application  of  the  air. 
The  miners  worked  in  eight-hour  shifts,  consisting  of  five  men  each,  among 
whom  were  a  hoistman  and  a  pusher.  The  duty  of  the  hoistman  was  to 
operate  the  hoist  and  to  lower  and  raise  the  bucket  The  pusher's  function 
was  simply  to  direct  the  work  and  keep  the  men  moving.  A  new  cable  had 
been  attached  to  the  hoist,  and  it  became  necessary  occasionally  to  unwind 
it  from  the  drum  and  then  rewind  it,  on  account  of  its  warping  and  kinking 
while  being  used.  The  shift  preceding  the  one  of  which  deceased  was  a  mem- 
ber had  unwound  the  cable,  and,  in  order  to  facilitate  its  movement  and 
make  it  easier  to  unwind  and  rewind  it,  Mr.  Lytton,  the  hoistman,  loosened 
the  clutch-bolt,  which  relaxed  the  tension  of  the  brake-band.  The  shift  had 
nearly  completed  the  rewinding  when  the  deceased's  shift  came  on.  The  de- 
ceased directed  that  his  shift  take  up  the  work  of  rewinding  the  cable  and 
the  operation  of  the  hoist.  The  rewinding  was  completed.  Lytton,  the  hoist- 
man of  the  previous  shift  did  not  tell  Egbert,  the  hoistman  of  the  deceased's 
shift  that  he  had  loosened  the  clutch-bolt,  and  Egbert  did  not  tighten  it  be- 
fore attempting  to  use  the  hoist     The  men  thereupon  got  upon  the  bucket 

^sP^For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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by  standing  upon  the  rim  thereof,  which  was  the  usual  way  of  making 
descent  Into  the  shaft,  and  the  holstman  managing  the  hoist  started  to  lower 
the  men  into  the  shaft.  He  had  not  proceeded  far  until  it  was  noticed  that 
the  cable  was  unwinding  very  rapidly,  and  that  the  bucket  was  dropping  at 
an  imusual  rate.  The  deceased,  becoming  frightened,  attempted  to  catch  hold 
of  a  beam,  but  was  unable  to  hold  fast.  He  was  precipitated  to  the  bottom 
of  the  shaft  and  killed.  The  hoistman  applied  the  brake,  lightly  at  first  but 
with  greater  force  gradually,  and  succeeded  in  stopping  the  descent  of  the 
bucket  within  about  150  feet  from  the  bottom  of  the  shaft,  and  no  one  else 
was  hurt. 

One  Norman  McDonald  was  the  foreman  at  the  mine,  and  had  authority  to 
employ  and  discharge  the  men.  The  pusher  of  a  shift,  if  dissatisfied  with  a 
member  of  his  gang,  would  send  him  to  the  foreman,  who  would  dispose  of 
him  In  manner  as  seemed  best,  either  by  discharging  him  or  transferring  him 
to  another  shift 

Edward  E.  Hughes  was  the  master  mechanic,  and  had  supervision  over 
the  hoist  to  see  that  It  was  In  good  and  safe  repair  and  condition.  In  small 
matters  he  Intrusted  the  supervision  to  the  hoistman.  For  instance,  Mr. 
Hughes,  when  asked  the  question,  "Were  you  ever  called  in  to  tighten  up  the 
nuts  and  bolts?"  answered:  "Well,  not  a  little,  trifling  thing  like  that.  Tht- 
hoistman  Is  supposed  to  be  able,  and  Is  able,  to  take  care  of  those  things, 
and  if  he  wasn't  able  to  do  those  things  he  couldn't  hold  his  job  there  as 
hoistman,  because  that  Is  part  of  his  duties."  Hughes  says,  further,  that  the 
screw  for  adjusting  the  clutch-band  could  as  well  have  been  tightened  when 
ihe  cable  had  been  fully  uncoiled,  and  before  commencing  to  rewind  it,  as 
at  any  time. 

There  is  some  contention  in  the  evidence  that  the  shaft  upon  which  the 
drum  was  adjusted  had  become  sprung  slightly,  and  that  that  afforded  a 
necessity  for  loosening  the  nut  or  screw  when  the  cable  was  being  uncoiled ; 
also,  that  a  key  in  the  drum-shaft  had  become  loose,  and  that  that  had  some 
influence  on  the  action  of  the  hoist  Eventually,  however,  and  by  the  in- 
struction of  the  court,  these  matters  were  rendered  wholly  irrelevant  in  the 
consideration  of  the  jury. 

The  verdict  and  judgment  being  against  the  defendant,  it  has  prosecuted 
error  to  this  court. 

James  A.  Wayne,  of  Wallace,  Idaho,  for  plaintiff  in  error. 
Therrett  Towles,  of  Wallace,  Idaho,  and  Plummer  &  Lavin,  of  Spo-. 
kane,  Wash.,  for  defendants  in  error. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TOX,  District  Judge. 

WOLVERTON",  District  Judge  (after  stating  the  facts  as  above). 
In  the  end,  the  question  of  prime  importance  submitted  to  the  jury 
was  whether  the  defendant  was  careless  and  negligent  in  furnishing 
the  deceased  with  reasonably  safe  instrumentalities  and  appliances 
with  which  to  do  the  particular  work  in  which  he  was  engaged.  The 
crucial  inquiry  revolves  about  the  duty  respecting  the  adjustment  of 
the  nut  or  screw  for  tightening  or  loosening  the  clutch-band.  Was  the 
duty  a  nondelegable  one,  for  the  master's  discharge  for  the  safety  of 
the  workmen,  or  was  it  one  simply  of  detail,  proper  to  be  left  to  the 
workmen  themselves,  or,  we  may  say,  the  hoistman,  to  perform?  If 
the  latter,  then  the  act  of  the  hoistman  in  allowing  the  bolt  or  screw 
to  remain  loose  before  attempting  to  lower  the  bucket  was  the  act  of 
a  fellow  servant  with  deceased,  and  plaintiffs  could  not  recover.  If 
it  was  a  nondelegable  duty  of  the  master,  and  the  leaving  of  the  bolt 
loosened  was  the  proximate  cause  of  the  accident,  then  the  defendant 
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would  be  liable,  unless  it  used  reasonable  care  and  precaution  in  mak- 
ing the  appliance  safe  for  the  men  to  proceed  with  their  woric.  The 
question  is  so  near  the  margin  as  to  require  great  care  and  discrim- 
ination in  its  solution. 

[1,2]  It  is  a  doctrine  so  well  settled  that  it  needs  but  slight  ref- 
erence to  authorities  that  it  is  the  duty  of  an  employer  to  furnish  suffi- 
cient and  safe  materials,  machinery,  or  other  means  by  which  service 
is  to  be  performed,  and  to  keep  them  i^  repair  and  order.  The  duty 
cannot  be  delegated  to  a  servant  or  other  person  so  as  to  exempt  the 
employer  from  liability  for  injuries  caused  to  another  servant  by  its 
omission.  "Indeed,"  says  the  Supreme  Court  in  Northern  Pacific  R. 
Co.  v.  Herbert,  116  U.  S.  642',  647,  6  Sup.  Ct.  590,  593  [29  L.  Ed.  755], 
"no  duty  required  of  him  for  the  safety  and  protection  of  his  serv- 
ants can  be  transferred,  so  as  to  exonerate  him  from  such  liability." 
Any  attempt,  whatever  it  may  be,  to  delegate  such  a  duty  to  a  person 
in  any  rank  or  employment,  is  simply  to  make  such  person  a  vice  prin- 
cipal. He  discharges  the  master's  service,  and  cannot  be  reckoned 
as  a  fellow  servant  with  the  conmion  employe.  Nor  does  a  servant 
undertake  to  incur  the  risks  attendant  upon  the  use  of  defective  ma- 
chinery, or  other  instruments  with  which  to  do  his  work,  unless  rea- 
sonable care  and  precaution  have  been  exercised  by  the  master  or 
principal  in  supplying  such  as  are  safe  for  the  purposes  and  use  to 
which  they  are  adapted. 

[3]  It  nas  come  to  be  the  settled  rule  of  law  also,  of  the  Supreme 
Court,  that  the  test  as  to  whether  one  servant  is  a  fellow  servant  of  an- 
other is  not  the  particular  rank  he  sustains  to  that  other  in  the  serv- 
ice, but  the  specific  character  of  the  act  performed.  Says  the  Supreme 
Court,  in  B.  &  O.  Railroad  v.  Baugh,  149  U.  S.  368,  387,  13  Sup. 
Ct.  914,  921  [37  h.  Ed.  772] : 

"If  the  act  is  one  done  In  the  discharge  of  some  positive  duty  of  the 
.master  to  the  servant,  then  negligence  in  the  act  is  the  negUgence  of  the 
master." 

And,  referring  to  the  cases  of  Hough  v.  Railway  Company,  100  U. 
S.  213,  25  L.  Ed.  612,  and  Northern  Pacific  Railroad  v.  Herbert,  supra, 
further  says: 

"The  liabUity  was  not  made  to  depend  in  any  manner  upon  the  grade  of 
service  of  a  coemploy^,  but  upon  the  character  of  the  act  itself,  and  a  breach 
of  the  positive  obUgation  of  the  master." 

See,  also.  Mast  v.  Kern,  34  Or.  247,  54  Pac.  950,  75  Am.  St.  Rep. 
580,  where  the  principle  is  ably  discussed  and  approved  in  an  opinion 
by  Mr.  Justice  Bean.  It  is  there  affirmed  that  it  is  supported  by  the 
great  weight  of  authority  both  in  this  country  and  in  England.  The 
case  of  Northern  Pacific  Railroad  v.  Hambly,  154  U.  S.  349,  14  Sup. 
Ct.  983,  38  L.  Ed.  1009,  does  not  conflict  with  the  authorities  settling 
the  rule.  The  question  there  discussed  was  respecting  coservants  en- 
gaged in  different  departments  of  the  service. 

[4,  5]  Now,  it  being  the  duty  of  the  master,  the  defendant  herein, 
to  furnish  for  the  use  of  its  employes  a  reasonably  safe  appliance,  it 
may  be  inquired  whether  that  duty  extended  to  tightening  the  screw 
or  clutch-bolt  for  properly  adjusting  the  clutch-band  to  the  drum,  so 
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that  the  hoist  could  be  safely  operated.  It  is  in  evidence  that  Hughes, 
the  master  mechanic,  inspected  the  machinery  on  the  evening  previous 
to  the  accident.  That  would  be  on  the  same  night  as  the  accident, 
which  occurred  at  11  o'clock  p.  m.  The  inspection,  however,  was  evi- 
dently made  prior  to  uncoiling  the  cable  and  loosening  the  nut  for  fa- 
cilitating the  work.  It  was  necessary,  for  rendering  the  operation  of 
the  hoist  safe,  as  it  subsequently  proved,  that  the  nut  be  tightened 
again.  Hence  it  would  indubitably  follow  that  the  readjustment  of 
the  nut  was  a  positive  duty  devolving  upon  the  master,  and,  the  duty 
having  been  intrusted  to  the  hoistman  to  perform  the  particular  serv- 
ice, he  was  constituted  a  vice  principal,  and  was  performing  the  ab- 
solute duty  of  the  master.  The  necessity  in  the  work  for  uncoiling 
and  recoiling  the  cable  from  time  to  time,  and  loosening  the  nut  for 
its  facilitation,  was  a  thing  known  to  the  mechanical  department,  and 
it  was  such  as  required  supervision  by  that  department.  The  idea 
that  the  office  of  attending  to  the  readjustment  of  the  clutch-bolt  was 
a  positive  duty  of  the  master  is  thus  reinforced.  So  it  will  be  seen 
that  it  was  not  a  question  of  selecting  careful  and  competent  fellow 
servants  for  doing  the  particular  service,  but  a  question  solely  of 
whether  the  work  of  the  master,  the  specific  work  being  nondelegable, 
was  carelessly  and  negligently  done,  and  whether  the  omission  to 
readjust  the  clutch-bolt  before  attempting  to  use  the  hoist  for  descend- 
ing into  the  shaft  was  the  proximate  cause  of  the  accident.  These 
questions  were  for  the  jury,  and  not  for  the  court,  and  were  submitted 
to  them  by  very  clear  and  carefully  prepared  instructions.  The  court 
went  further,  and  left  it  to  the  jury  to  determine  whether  Lytton  and 
Egbert,  in  doing  what  they  did  in  loosening  the  clutch-bolt  and  failing 
to  readjust  it,  were  acting  in  the  mechanical  department,  and  were 
therefore  vice  principals  of  the  master,  or  whether  they  were  the  fel- 
low servants  of  the  deceased,  after  precisely  explaining  to  the  jury 
the  principle  that  distinguishes  the  one  class  of  servants  from  the 
other.  We  subjoin  the  instructions  of  the  court  respecting  the  latter 
inquiry  : 

"Now  then,  gentlemen,  if  from  all  of  the  evidence  you  find  that  Mr.  Wit- 
kouski  did  not  have  control  of  the  hoist,  that  he  was  not  charged  with  the 
responsibility  of  keeping  it  in  repair,  if  he  did  not  have  the  direction  of  the 
hoistman  as  to  what  should  be  done  from  time  to  time  in  seeing  that  the 
hoist  operated  properly,  but  that  he  could  only  direct  him  in  so  far  as 
giving  him  the  signals  and  telling  him  when  the  hoist  should  go  up  and  go 
down,  and  how  rapidly,  and  so  forth,  and  further  that  the  hoistman,  in  so  far 
as  the  mechanical  work  of  keeping  this  hoist  in  condition  was  concerned, 
was  under  the  control  and  direction  of  the  mechanical  department,  ulti- 
mately the  master  mechanic,  then  you  could  not  find  that  the  hoistman  is  a 
fellow  servant  with  the  deceased,  and  therefore  the  negligence  of  the  hoistman 
in  loosening  this  screw  and  leaving  it  loose  would  not  be  a  risk  taken  by  the 
deceased,  and  if  he  was  injured  as  a  consequence  of  such  negligence  then 
the  plaintiffs  here  could  recover,  provided — and  here  is  the  limitation  upon 
that — provided  Mr.  Witkouski  did  not  know  or  have  reason  to  believe  that 
the  screw  was  loose  at  the  time,  and,  further,  was  unable  to  appreciate  the 
danger  therefrom.  Even  if  he  was  not  to  blame,  and  if  no  fellow  servant  of 
his  was  to  blame,  for  leaving  this  screw  loose,  and  yet  he  knew  that  it  was 
loose,  and,  by  reason  of  his  experience  or  what  he  had  been  told,  or  by  the 
use  of  his  own  common  sense  he  was  able  to  appreciate  the  danger,  and 
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Rtill,  knowing  the  facts,  and  appreciating  tbe  danger,  he  for  any  reason,  owins: 
to  his  desire  to  get  on  with  the  work,  or  through  recklessness,  or  for  any 
other  reason,  went  ahead  and  entered  the  hoist  that  evening  for  the  pur- 
pose of  being  carried  down,  and  lost  his  life,  he  could  not  recover,  because 
then  he  would  have  assumed  that  risk.  Upon  that  hypothesis,  he  knew  of 
the  danger,  and,  knowing  of  it,  he  took  the  chance.  No  man  can,  with  an 
appreciation  of  a  danger,  go  £ihead  and  take  the  chance,  and  then  recover 
from  the  person  who  is  responsible  for  the  peril." 

The  court's  attaition  being  called  to  another  part  of  its  instructions, 
it  made  some  correction,  and  instructed  as  follows: 

"If  you  find  from  the  evidence  that  the  witness  Lytton,  who  was  the 
hoistman  upon  the  shift  immediately  preceding  Egbert,  and  Egbert  were 
under  the  direction  and  exclusive  command  and  authority  of  the  master 
mechanic  or  general  foreman,  or  both,  and  that  the  deceased,  and  other 
pushers,  as  they  are  called,  that  is,  occupying  the  same  position  that  he  did, 
with  other  shifts  or  crews,  and  you  further  find  that  Witkouskl,  the  de- 
ceased, and  other  pushers,  had  no  authority  over  or  right  to  give  orders  to  or 
direct  said  hoistmen  as  to  matters  and  things  Incident  to  or  pertaining  to 
keeping  said  hoist  in  a  reasonably  safe  condition  ol  repair  and  efficiency,  and 
that  said  Lytton,  when  he  went  off  shift,  left  the  same  in  an  unsafe  condition 
of  repair  and  efficiency,  without  notifying  the  succeeding  engineer,  Egbert,  of 
such  condition,  and  that  such  conduct  on  his  part  was  negligence  contributing 
to  or  causing  the  Injury,  and  his  act  In  so  leaving  the  screw  and  falling  to 
notify  Egbert  constituted  the  proximate  cause  or  contributed  to  the  death 
of  the  deceased,  then  you  should  find  for  the  plaintiffs,  unless  you  further 
find  that  Witkouskl  knew  or  had  reason  to  believe  in  the  existence  of  the 
mechanical  conditions  which  did  exist,  and  which  constituted  the  defective 
conditions  of  the  hoist,  and  was  further  able  to  appreciate  the  risk  Incident 
to  such  condition,  and  notwithstanding  such  knowledge  or  information,  and 
such  ability  to  appreciate  the  risk,  attempted  to  ride  down  upon  the  bucket, 
when  the  hoist  was  In  such  defective  condition." 

Certain  authorities  are  relied  upon  for  defendant's  position,  name- 
ly, that  the  readjustment  of  the  clutch-bolt  was  not  a  positive  duty 
devolving  upon  the  master,  but  one  co-ordinating  with  the  common 
employment.     These  require  notice. 

Buckley  v.  Gould  &  Curry  Silver  Mining  Co.  (C.  C.)  14  Fed.  833, 
turned  upon  the  question  of  whether  a  man  who  was  operating  an 
engine,  the  negligent  act  of  whom  was  the  cause  of  the  injury,  was  a 
fellow  servant  with  the  party  injured.  This  pertained  to  a  negligent 
act  in  operating  the  engine,  not  to  whether  the  engine  itself  was  a 
safe  instrumentality  for  the  workmen  to  use.  The  case  of  Hermann 
V.  Port  Blakely  Mill  Co.  (D.  C.)  71  Fed.  853,  is  distinguishable  be- 
cause the  action  was  based  upon  the  theory  that  the  place  was  unsafe, 
and  not  upon  the  negligence  of  a  servant  whose  duty  it  was  to  give 
warning  to  the  men.  The  evidence  failed  to  sustain  the  action  upon 
that  theory. 

Spring  Valley  Coal  Co.  v.  Patting,  86  Fed.  433,  30  C.  C.  A.  168,  is  a 
case  of  the  same  nature  as  Buckley  v.  Gould,  supra. 

Theleman  v.  Moeller  et  al.,  73  Iowa,  108,  34  N.  W.  765,  5  Am.  St. 
Rep.  663,  is  evidently  out  of  line,  and  cannot  be  regarded  as  stating  the 
law  applicable. 

The  case  of  Bradbury  v.  Kingston  Coal  Co.,  157  Pa.  231,  27  Atl. 
400,  comes  nearer  on  its  facts  to  the  present  case.  In  that  case  the 
operator  of  the  hoist  engine  attempted  to  stop  the  further  descent 
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of  the  cage.  The  cage  had  descended  only  a  few  feet,  and  the  engi- 
neer, instead  of  putting  the  lever  to  the  center  notch  in  the  ratchet, 
which  would  have  brought  the  cage  to  a  standstill,  pulled  it  past  the 
notch,  which  caused  the  cage  to  shoot  up  rapidly.  One  of  the  per- 
sons therein  jumped  out,  intending  to  make  a  landing  on  a  platform, 
but,  failing  in  his  purpose,  was  precipitated  to  the  bottom  of  the  shaft 
and  killed.  The  court  held  that  the  engineer  was  a  fellow  servant 
with  the  deceased,  and  there  was  no  recovery.  It  was  thought  that 
the  upward  mq^ion  of  the  cage  was  the  result  of  an  accidental  mis- 
take on  the  part  of  the  engineer  in  pulling  his  reverse  lever  too  far, 
and  it  was  further  observed  that  the  accident  did  not  happen  as  the 
result  of  any  defect  in  the  machinery.  It  was  contended  that  a 
cotter-pin  had  broken  or  fallen  out  of  its  position  through  the  end 
of  the  fulcrum-pin  or  bolt  of  the  throttle-lever,  and  that  the  fulcrum- 
bolt  then  worked  out  of  place,  and  thus  the  engineer  lost  control  of 
the  throttle  valve.  The  court  disposed  of  the  contention  by  affirm- 
ing that  the  dropping  out  of  the  pin  did  not  cause  the  accident ;  that 
ordinarily  the  injury  or  death  resulting  from  defective  machinery 
was  immediately  the  result  of  the  defective  appliance,  and  therefore 
was  the  direct  result  of  the  negligence  of  the  defendant ;  but  that,  m 
that  case,  neither  the  pin  nor  the  lever  which  held  it  in  place  inflicted 
any  injury  upon  any  one.  It  is  further  stated  that  the  dropping  out 
of  the  cotter-pin  only  gave  occasion  for  the  engineer  to  arrest  the  fur- 
ther descent  of  the  cage,  which  he  did,  and  that  what  took  place  after 
that  was  only  what  might  have  taken  place  upon  any  occasion  for  stop- 
ping the  cage.  Then  it  is  observed  that  it  was  the  mistake  of  the  en- 
gineer which  was  the  proximate  cause  of  the  accident.  In  that  opera- 
tion it  was  held  that  the  engineer  was  acting  in  the  capacity  of  a  fel- 
low servant  with  the  deceased,  as  the  preceding  cases  herein  noted 
hold.  The  feature  which  distinguishes  that  case  from  this  is  the  drop- 
ping out  of  the  pin  -while  the  hoist  was  being  operated,  a  thing  wholly 
unexpected.  In  the  present  case  the  clutch-bolt  was  loosened,  and 
there  was  neglect  to  tighten  it  again  before  using  the  hoist.  Here 
there  was  a  known  defect  in  the  appliance,  which  it  was  the  positive 
duty  of  the  master  to  remedy  before  using  the  hoist.  There  was  no 
carelessness  in  operating  the  hoist  when  it  was  discovered  that  the 
bucket  was  descending  too  rapidly,  for  the  brake  was  scientifically 
applied,  and  the  bucket  stopped  within  reasonable  limitations  as  to 
time.  The  damage  ensued  while  there  was  careful  operation  of  the 
hoist  under  the  exigencies  then  present.  In  other  words,  the  accident 
did  not  happen  from  careless  operation  of  the  hoist,  but  from  the  neg- 
lect to  readjust  the  clutch-bolt.  The  operation  of  the  hoist  was  a  duty 
pertaining  to  a  fellow  servant  with  the  deceased.  The  duty  of  read- 
justing the  clutch-bolt  was  one  pertaining  to  the  mechanical  depart- 
ment, and  one,  as  we  have  ascertained,  which  was  a  positive  duty  of 
the  master.  The  hoistman  in  discharging  that  duty  was  acting  as  vice 
principal  and  in  the  stead  and  place  of  the  master,  and  in  that  capacity 
was  not  a  fellow  servant  with  the  deceased. 
It  is  unnecessary  to  examine  other  cases  cited,  as  these  are  truly 
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illustrative  of  the  distinction  between  those  relied  upon  and  the  pres- 
ent case. 

It  follows  that  the  adjustment  of  the  clutch-bolt  after  recoiling  the 
cable  was  something  more  than  a  simple  detail  of  the  work  assigned 
to  the  hoistman;  it  was,  as  has  been  ascertained,  a  positive  duty 
of  the  master,  to  be  attended  to  for  the  protection  and  safety  of  the 
men  employed  about  the  operation  of  the  hoist.  Nor  was  the  failure 
to  readjust  the  clutch-bolt  a  mere  transitory  danger  to  which  the  men 
on  the  bucket  were  subjected  by  reason  of  carelessness  of  coserv- 
ants. 

[8]  Objection  is  interposed  by  plaintiffs'  counsel  to  the  court's 
examining  into  the  matters  hereinbefore  discussed  at  all,  upon  the 
ground  that  no  exceptions  were  saved  to  the  instructions  of  the  trial 
court  wherein  the  crucial  question  was  involved.  We  think,  however, 
the  question  was  sufficiently  raised  on  the  motion  interposed,  when  the 
case  was  finally  rested,  for  an  instructed  verdict  for  the  defendant. 
We  are  therefore  not  satisfied  to  dispose  of  the  case  upon  the  technical 
objection. 

[7]  There  were  two  exceptions,  however,  reserved  to  the  instruc- 
tions :  One  to  the  effect  that  they  leave  out  of  consideration  the  ques- 
tion as  to  whether  or  not  by  virtue  of  the  entire  crew  being  at  the 
time  engaged  in  the  common  employment  of  rewinding  the  cable,  they 
had  all  become  for  that  time  fellow  servants  employed  in  the  mechanicsd 
department ;  the  other  relating  to  the  burden  imposed  upon  the  de- 
fendant to  show  that  the  risk  was  assumed  by  the  deceased.  Neither 
of  these  objections  was  pressed  in  the  briefs  of  counsel,  and  for  that 
reason  we  might  well  disregard  them.  But  the  first  is  fully  answered 
by  what  we  have  said  touching  the  main  issue,  and,  as  to  the  latter, 
we  are  satisfied  that  the  instructions  correctly  state  the  law  pertain- 
ing to  the  subject. 

[8]  One  other  matter  insisted  upon  is  that  the  deceased- was  guilty 
of  contributory  negligence  which  was  the  proximate  cause  of  his  death. 
This  was  submitted  to  the  jury,  and  we  think  properly,  for  their  de- 
termination, and  they  resolved  it  against  the  contention,  thus  deter- 
mining the  issue. 

The  judgment  of  the  trial  court  should  be  affirmed,  and  it  is  so  or- 
dered. 


(249  Fed.  840) 

KENTUCKY  BTX)CK  CANNEL  COAL  CO.  et  al.  v.  SEWBLL  et  bL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  5,  1918.) 

No.  3074. 

1.  Evidence  ^=>596(3) — ^Weight — Parol — Pubpose  of  Deed. 

A  deed  absolute  on  its  face  cannot  be  shown  to  be  otherwise  by  any- 
thing less  than  explicit  testimony. 

2.  Acknowuedgment  ^=s>96 — Impeachment  of  Certificate. 

A  certificate  of  acknowledgment  can  be  impugned  by  nothing  less  than 
fraud  or  duress. 


^=:>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Diceets  ft  Indexes 
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3.  Pabtnebsdip  ^=»68(1) — Lands — Conveyance  to  Fibm. 

A  deed  to  real  estate,  executed  to  a  partnership  In  its  firm  name,  vests 
the  title  in  the  partners  as  tenants  in  common,  and  in  the  absence  of  in- 
debtedness the  partners  may  divide  the  land,  or  convey  their  respective 
Interests,  and  this,  although  the  firm  name  consists  of  the  surname  of 
one  of  the  partners,  with  the  addition  of  "and  company." 

4.  Mines  and  Minerals  ^=»49 — Aj>vebse  Possession — Possession  of  Sur- 

face. 

Where  the  ownership  of  minerals  underlying  land  has  been  separated 
from  that  of  the  surface,  possession  of  the  latter  does  not  necessarily 
carry  with  it  possession  of  the  minerals. 

5.  Mines  and  Minerals  ^=:»49 — Aj)vebse  Possession — ^Minerals  in  Place. 

The  mining  of  coal  by  a  grantee  of  the  surface  of  the  land,  although 
for  such  time  as  to  give  him  title  to  the  coal  in  place  by  adverse  posses- 
sion, did  not  give  him  title  to  oil  and  gas  deposits  not  then  known  to  exist, 
as  against  a  prior  grantee  of  the  mineral  rights  in  the  land. 

6.  Equitt  ^=»72(1) — Laches — Rule  of  Federal  Courts. 

In  the  federal  courts  the  defense  of  laches  is  an  equitable  one,  and,  to 
prevail,  the  lapse  of  time  and  the  relation  of  the  defendants  to  the  rights 
must  be  such  that  it  would  be  inequitable  to  permit  plaintiffs  to  assert 
their  rights. 

•    Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky;  Andrew  M.  J.  Cochran,  Judge. 

Suit  in  equity  by  J.  W.  Sewell,  A.  W.  Sewell,  and  Hattie  F.  Sewell 
against  the  Kentucky  Block  Cannel  Coal  Company  and  others.  De- 
cree for  complainants,  and  defendants  appeal.    Modified  and  affirmed. 

S.  Monroe  Nickell,  of  Hazard,  Ky.,  Finley  Fogg,  of  Paintsville,  Ky., 
and  James  Gamett  and  A.  C.  Van  Winkle,  both  of  Louisville,  Ky., 
for  appellants. 

0*Rear  &  Williams,  of  Frankfort,  Ky.,  Myers  &  Hov^ard,  of  Cov- 
ington, Ky.,  and  McGuire  &  McGuire,  of  Jackson,  Ky.,  for  appellees. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

KNAPPEN,  Circuit  Judge.  Appellees,  hereinafter  called  plaintiffs, 
filed  bill  in  equity  to  quiet  their  alleged  title  to  the  minerals  (coal,  oil, 
and  gas)  in  a  tract  of  land  in  Morgan  county,  Ky.,  lying  on  both  sides 
of  the  Stone  Coal  or  Prater  fork  of  Caney  creek.  They  base  their 
claim  of  title  upon  a  formal  conveyance  of  such  mineral  rights,  made 
in  1865*  by  John  Sebastian  to  J.  W.  Sewell  &  Co.,  which  was  a  partner- 
ship composed  of  John  W.  Sewell  and  Harriet  Sewell — father  and 
mother,  respectively,  of  plaintiffs,  whose  rights  descended  in  equal 
shares  to  plaintiffs,  their  children  and  heirs  at  law.  Defendants  claim 
the  property  in  separate  parcels,  tracing  their  alleged  title  to  a  devise 
by  Sebastian,  subsequent  to  his  conveyance  to  Sewell  &  Co.,  of  the 
fee  simple  in  the  lands  to  his  two  sons,  subject  only  to  the  widow's  life 
estate.  They  make  defenses  (1)  that  the  alleged  conveyance  of  the 
mineral  rights  by  Sebastian  to  Sewell  &  Co.  was  intended  to  be,  and 
was  in  legal  effect,  merely  a  mining  lease  upon  future  payment  of 
royalties;  (2)  that  the  conveyance,  if  effective  as  such,  passed  the 
legal  title  to  John  W.  Sewell  only ;  (3)  that  the  latter  sold  and  convey- 
ed the  mineral  rights  in  question  to  Mary  F.  Gregory,  whose  claimed 

^a»For  otb«r  cmMs  see  earn*  topic  ft  KEY-NUMBER  In  ail  Key-Numbered  Digests  &  Indexes 
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rights  are  vested  in  one  of  the  defendants ;  (4)  that  defendants'  title, 
as  against  plaintiffs,  has  been  finally  and  effectually  adjudicated  in  a 
suit  in  a  state  court  of  Kentucky,  to  which  plaintiffs  were  parties ;  (5) 
that  plaintiffs'  rights,  if  they  ever  had  any,  have  been  lost  by  adverse 
possession  and  laches.  On  hearing  upon  pleadings  and  proofs,  the 
District  Court  concluded  that  the  alleged  deed  of  the  mineral  rights 
from  Sebastian  to  Sewell  &  Co.  was  a  valid  and  effectual  conveyance 
thereof ;  that  the  title  thereto  was  thereby  vested  in  John  W.  Sewell 
and  Harriet  Sewell,  as  tenants  in  common ;  that  John  W.  Sewell  con- 
veyed his  rights  to  Mary  F.  Gregory,  but  that  the  latter  subsequently 
reconveyed  them  to  Sewell  (Harriet  Sewell  never  made  conveyance) ; 
that  the  adjudication  had  in  the  state  court  was  binding  on  but  one  of 
the  appellees ;  that  the  defenses  of  laches  and  adverse  possession  had 
been  established  only  as  to  the  mineral  rights  in  so  much  of  the  land 
as  lies  on  the  eastern  or  left-hand  side  of  the  fork,  and  as  to  the  coal  in 
the  Asa  Carter  tract,  so  called,  on  the  western  or  right-hand  side. 
Each  of  the  two  appellees  was  accordingly  decreed  the  owner  of  an 
undivided  one-third  of  the  minerals  underlying  the  land  on  the  west- 
ern side  of  the  fork,  excepting  therefrom  the  coal  in  the  Asa  Carter 
tract.    Plaintiffs  have  not  appealed. 

[1,2]  1.  We  agree  with  the  District  Judge  that  the  conveyance 
from  Sebastian  to  Sewell  &  Co.  must  be  accepted  as  intended  to  con- 
vey absolutely  the  entire  mineral  rights  in  the  lands  in  question.  It  is 
by  its  express  terms  and  in  clear  and  unambiguous  language,  a  war- 
ranty deed,  "for  a  true  and  valuable  consideration  to  us  paid,"  of  '*the 
entire  oil  and  mineral  privileges"  in  the  land  described.  It  was  made 
at  the  grantor's  house.  It  purports  to  be  witnessed  by  Sebastian's 
son-in-law,  and  by  the  deputy  clerk  of  the  county,  and  to  have  been 
acknowledged  before  that  officer.  It  was  duly  recorded  as  a  deed  on 
the  day  of  its  execution.  It  is  persuasively  established  that  the  deputy 
clerk  was  present  at  the  execution,  together  with  John  W.  Sewell  and 
one  Amyx  (who  was  assisting  Sewell  in  buying  land  and  mineral 
rights,  as  well  as  taking  leases),  as  was  also  the  son-in-law  referred  to. 

At  the  time  of  the  hearing  Sewell,  Amyx  and  the  deputy  clerk  were 
all  dead,  as  were  also  Sebastian  and  his  wife.  While  there  was  testi- 
mony that  the  instrument  was  spoken  of  as  a  lease,  and  testimony 
lending  to  show  that  it  was  intended  only  as  such,  there  was  Substan- 
tial testimony  tending  to  the  contrary  conclusion,  including  the  facts, 
as  testified  to,  that  Sewell  then  and  there  paid  to  Sebastian  $25  in 
money,  which  cannot  be  said  to  have  been  regarded  as  wholly  dis- 
proportionate to  the  then  value  of  the  minerals,  having  in  mind  their 
remoteness  from  transportation  lines  and  the  price  recently  paid  by 
Sebastian  for  the  fee  simple  of  a  portion  of  the  land — together  with 
other  pertinent  considerations,  including  the  fact  that  the  Sewells, 
one  or  both,  during  the  five  months  period  including  the  date  of  tlie 
deed  in  question,  had  taken  in  that  district  not  only  several  deeds  of 
lands  in  fee  and  several  mining  leases,  but  also  14  deeds  outright  of 
mineral  interests.  Sebastian's  subsequent  devise  of  the  fee  simple  of 
the  lands  is  not  highly  significant,  especially  as  he  still  held  the  sur- 
face rights,  and  not  improbably  the  mineral  rights  were  regarded  by 
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him  as  not  very  important.  See  in  this  connection  Pond  Creek  Coal 
Co.  V.  Hatfield  (C.  C.  A.  6)  239  Fed.  622,  630,  152  C.  C.  A.  456.  It 
would  serve  no  useful  purpose  to  discuss  the  testimony  in  detail.  Such 
discussion  may  be  found  in  the  opinion  of  the  District  Judge,  before 
\yhom  the  testimony  of  several  of  the  more  important  witnesses  was 
taken,  and  who  closes  a  detailed  discussion  of  the  testimony,  with  the 
statement  that  there  is  "no  evidence  of  any  weight  sustaining  the  po- 
sition that  the  agreement  pursuant  to  which  the  grant  in  question  was 
executed  was  for  a  lease  and  not  a  deed."  A  deed  absolute  on  its 
face  cannot  be  shown  to  be  otherwise  by  anything  less  than  explicit 
testimony,  and  a  certificate  of  acknowledgment  may  be  impugned  by 
nothing  short  of  fraud  or  duress.  Johnson  v.  Van  Velsor,  43  Mich. 
208,  5  N.  W.  265.    Neither  fraud  nor  duress  were  established. 

[3]  2.  Defendants  say,  in  brief,  that  "from  the  evidence  it  appears 
that  the  firm  of  John  W.  Sewell  &  Co.  [of  course,  meaning  J.  W. 
Sewell  &  Co.]  was  composed  of  John  W.  Sewell  and  Harriet  M. 
Sewell,  his  wife."  We  agree  with  the  conclusion  of  the  learned  Dis- 
trict Judge,  that  the  deed  to  J.  W.  Sewell  &  Co.  vested  the  legal  title 
in  the  partners  as  tenants  in  common.  A  deed  to  a  copartnership  in  its 
firm  name  is  not  for  that  reason  void.  The  modern  authorities  are 
practically  uniform  to  the  effect  that  a  conveyance  to  a  firm  in  its  firm 
name  passes  to  some  one  the  legal  title  to  the  land  as  real  estate. 
Partnership  real  estate  is  now  regarded  in  equity  as  personalty  only 
for  the  purpose  ot  subjecting  it  to  the  payment  of  debts  and  adjust- 
ment of  balances  between  partners  (Riddle  v.  Whitehill,  135  U.  S. 
635,  10  Sup.  Ct.  924;  34  L.  Ed.  282;  Steams  Coal  &  Lumber  Co.  v. 
Van  Winkle  [C.  C.  A.  6]  221  Fed.  590,  596,  137  C.  C.  A.  314);  and 
in  the  absence  of  debts  the  partners  have  a  right  to  personally  divide 
the  lands  between  them  as  real  estate  (Godfrey  v.  White,  43  Mich.  171, 
179,  5  N.  W.  243;  Lovewell  v.  Schoolfield  [C.  C.  A.  6]  217  Fed.  689, 
703,  133  C.  C.  A.  449),  or  to  convey  their  respective  interests  therein, 
subject  to  its  being  needed  to  pay  creditors  or  adjust  balances  between 
partners  (Taylor  v.  McLaughlin,  120  Ga.  703,  707,  48  S.  E.  203).  The 
Court  of  Appeals  of  Kentucky  has  more  than  once  declared  this  rule. 
In  Wilhite's  Adm'r  v.  Boulware,  88  Ky.  169,  171,  10  S.  W.  629,  630, 
it  is  said : 

"The  principle  Is  universally  recognized  that  at  law  real  estate  owned  by 
a  partnership,  even  if  purchased  in  the  name  of  the  partnership,  and  with 
partnership  funds,  is  held  by  the  members  of  the  firm  as  tenants  in  common." 

And  in  Carter  v.  Flexner,  92  Ky.  400,  405,  17  S.  W.  851,  853,  the 
court  said : 

"The  true  rale,  and  the  only  one,  that  reconciles  the  conflicting  views  on 
this  question,  is  that,  where  partners  own  real  estate  as  such,  it  cannot  be 
treated  or  considered  as  personalty,  except  for  the  purposes  of  the  partner- 
ship, and  then  as  assets  for  the  payment  of  firm  debts.  It  cannot  be  sold  by 
one  member  of  the  firm  in  the  firm  name,  but  all  the  partners  must  unite  in 
the  conveyance." 

Had  the  conveyance  been  to  Sewell  &  Sewell,  each  would  have  taken 
legal  title  to  one-half  the  property.  Menage  v.  Burke,  43  Minn.  211, 
45  N.  W.  155,  19  Am.  St.  Rep.  235;  Dwyer  Co.  v.  Whiteman,  92 
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Minn.  55,  99  N.  W.  362;  Morse  v.  Carpenter,  19  Vt.  613.  Defend- 
ants do  not  dispute  this  proposition.  It  is  also  established,  at  least 
by  the  better  weight  of  authority,  that  a  conveyance  to  a  firm,  con- 
sisting of  a  surname  followed  by  the  words  "and  Brother"  or  "and 
Son,"  passes  the  legal  title  as  tenants  in  common  to  those  conforming 
to  such  designation  and  shown  to  be  actually  members  of  the  firm. 
In  Hoffman  v.  Porter,  2  Brock.  156,  Fed.  Cas.  No.  6,577,  12  Fed.  Cas. 
304,  Chief  Justice  Marshall,  sitting  at  the  circuit,  in  an  action  for  dam- 
ages for  breach  of  covenants  in  a  deed  to  "Peter  Hoffman  &  Son," 
held  that  the  deed  passed  a  present  estate  to  the  "Son,"  when  identified 
as  the  one  who  was  a  member  of  the  firm.  In  Carter  v.  Flexner,  supra, 
this  principle  was  at  least  impliedly  recognized — the  name  of  the  firm, 
the  heirs  of  one  of  whose  deceased  members  were  held  to  take  his 
half  interest,  being  "Carter  &  Brother."  In  Galbraith  v.  Gedge,  16 
B.  Mon.  (55  Ky.)  631,  the  firm  consisted  of  four  members,  under  the 
style  of  Gedge  &  Bros.  The  share  of  the  deceased  partner  in  lands 
was  held  to  descend  to  his  heirs  as  real  estate. 

Defendants  contend,  however,  that  where  the  firm  name  contains 
the  surname  of  one  or  more,  but  not  of  all,  the  partners,  followed 
by  the  words  "and  Company,"  a  conveyance  of  real  estate  to  the 
partnership  in  such  firm  name  vests  the  legal  title  in  the  partner  or 
partners  whose  surnames  so  appear,  in  trust  for  the  firm.  Several 
cases  declare  this  distinction.  Among  them  are  Percifull  v.  Piatt, 
36  Ark.  456,  464-;  Winter  v.  Stock,  29  Cal.  407,. 89  Am.  Dec.  57; 
Arthur  v.  Weston,  22  Mo.  378;  Holmes  v.  Jarrett,  7  Heisk.  (54  Tenn.) 
506.  The  basis  on  which  decisions  of  this  natiire  rest  seems  to  be 
that  the  word  "Company"  contains  no  certain  designation  of  any 
other  person  than  the  one  whose  surname  is  given.  We  are  unable, 
however,  to  see  any  logical  distinction  between  the  case  where  the 
surnames  only  are  given,  or  where  one  surname  is  followed  by  the 
words  "and  Son"  or  "and  Brother,"  and  a  firm  name  consisting  of 
one  surname,  followed  by  the  words  "and  Company."  In  neither 
case  is  there  a  certain  designation  of  all  the  members.  In  either  of  the 
first-mentioned  cases  there  is  an  ambiguity  to  be  solved  by  parol  tes- 
timony, not  only  as  to  the  full  name  of  the  partner  whose  surname 
alone  appears,  but  also  as  to  the  identity  of  the  specific  "Brother" 
or  "Son";  and  the  difference  between  supplying  by  parol  the  partners' 
names  in  those  cases  and  in  that  where  it  is  represented  by  the  words 
"and  Company"  is  wholly  unsubstantial.  The  language  of  Morse  v. 
Carpenter,  supra,  in  holding  valid,  in  a  suit  in  ejectment,  a  deed  to 
a  partnership,  whose  firm  name  consisted  only  of  the  surnames  of  the 
plaintiff  members,  is  equally  pertinent  here: 

"There  is,  however,  an  important  difference  between  a  description  which 
Is  inherently  uncertain  and  indeterminate,  and  one  which  is  merely  im- 
I)errect,  and  capable,  on  that  account,  of  different  applications.  To  correct 
the  one  is,  in  effect,  to  add  new  terms  to  the  instrument;  while  to  complete 
the  other  is  only  to  ascertain  and  fix  the  application  of  terms  already  con- 
tained in  it" 

The  authorities  do  not  uniformly  observe  the  distinction  urged.  In 
Seymour  v.  Western  R,  R.  Co.,  106  U.  S.  320,  1  Sup.  Ct.  123,  27 
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L.  Ed.  103,  it  was  held,  citing  Hoffman  v.  Porter,  supra,  that  in  an 
action  on  a  covenant  with  a  partnership  trading  in  the  name  of  S. 
Seymour  &  Co.  all  the  partners  must  join.  In  Walker  v.  Miller,  139  N. 
C.  448,  52  S.  E.  125,  1  L.  R.  A.  (N.  S.)  157,  111  Am.  St.  Rep.  805, 
4  Ann.  Cas.  601,  a  conveyance  of  real  estate  to  James  Webb,  Jr.,  & 
Bro.  was  held  to  be  valid,  although  both  James  Webb  and  his  brother 
were  dead;  the  persons  beneficially  interested  continuing  to  do  busi- 
ness in  the  old  firm  name.  In  Brunson  v.  Morgan,  76  Ala.  593,  it 
was  held  that  a  conveyance  of  the  partnership  realty  by  Stoudenmeier, 
of  the  firm  of  Stoudenmeier  &  Co.,  in  fact  composed  of  three  mem- 
bers, carried  only  his  one-third  interest.    The  court  said: 

"The  deed  to  Stoudenmeier  &  Co.  vested  the  legal  title  in  the  several 
members  of  the  firm  as  tenants  in  common,  and  not  in  the  name  of  the  part- 
nership as  such.  Its  legal  effect  was  the  same  as  if  the  deed  had  been  made 
to  the  three  partners  in  their  individual  names." 

We  think  this  the  logical  view.  It  is  clear,  to  our  minds,  that  the 
Supreme  Court,  by  its  treatment  in  Riddle  v.  Whitehill,  supra,  of  the 
Arkansas  decision  in  Percifull  v.  Piatt,  did  not  intend  to  commit  it- 
self to  the  doctrine  of  that  case,  unless  to  the  extent  that  the  deci- 
sion of  the  Arkansas  courts  as  to  the  title  to  lands  in  that  state  was 
binding  on  the  federal  courts.  Steams  Co.  v.  Van  Winkle  (C.  C. 
A.  6)  221  Fed.  590,  593,  137  C.  C.  A.  314;  Ingersoll  v.  Crocker  (C 
C.  A.  6)  228  Fed.  844,  847,  143  C.  C.  A.  242.  Indeed,  the  question 
where  the  legal  title  rested  was  not  necessarily  involved  in  the  decision 
in  Riddle  v.  Whitehill.  It  may  be  that  $he  Kentucky  Court  of  Ap- 
peals, by  the  decisions  already  referred  to  (and  by  those  cited  in  the 
margin  ^),  intended  definitely  to  adopt  the  rule  which  we  have  char- 
acterized as  the  logical  one,  but  we  prefer  not  to  rest  our  opinion  upon 
that  ground.  • 

3.  December  25,  1871,  John  W.  Sewell  conveyed  to  Mary  F.  Greg- 
ory all  his  right,  title,  and  interest  "in  any  lands,  oil,  or  mineral  rights" 
in  certain  enumerated  counties  in  Kentucky,  including  Morgan.  Plain- 
tiflfs  contend  that  this  deed,  considering  all  its  various  provisions,  was 
not  intended  to  convey  the  interests  in  question.  We  agree,  however, 
with  the  District  Judge,  that  it  was  so  intended.  This  intention  is  to 
our  minds  made  especially  clear — first,  by  the  fact  that,  although  by 
an  earlier  clause  of  the  deed  Sewell  is  made  to  convey  lands  for  the 
most  part,  at  least,  belonging  to  others,  under  powers  of  attorney 
therefor,  yet,  following  the  attestation  clause,  Sewell  and  his  wife 
(she  did  not  sign)  in  terms  "quitclaim  to  the  party  of  the  second  part 
all  land,  mineral,  or  oil  privileges  that  they  may  own  or  possess  in  the 
several  counties  above  named" ;  and,  second,  by  the  deed  from  Mary 
F.  Gregory  to  Hughs,  hereinafter  mentioned. 

Unless,  then,  these  interests  were  reconveyed  by  Mary  F.  Gregory 
to  Sewell,  his  one-half  interest  therein  was  lost  to  plaintiffs.  On  Feb- 
ruary 15,  1872,  and  less  than  two  months  after  the  conveyance  to  Mrs. 
Gregory,  the  latter  made  a  conveyance  to  Sewell  reciting  his  previous 
conveyance  to  her.     The  question  is  whether  this  latter  instrument 

iLowe  y.  Lowe,  13  Bush  (Ky.)  688;   Flanagan  y.  Shuck,  82  Ky.  617. 
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reconveyed  the  rights  here  in  question.  Plaintiffs  admit  that  "on  the 
face  of  this  deed  much  doubt  is  raised  as  to  what  it  conveys."  Judge 
Cochran  recognized  that  the  deed  was  ambiguous.  He,  however, 
thought  it  no  more  so  than  the  deed  from  Mrs.  Gregory  to  Sewell,  and 
expressed  the  opinion  that  ''either  the  deed  from  Sewell  to  Gregory 
did  not  cover  them  [the  mineral  rights]  or  the  deed  from  Gregory 
to  Sewell  did."  The  learned  judge  concluded  that  "in  either  con- 
tingency the  title  to  one-half  the  minerals  was  left  to"  Sewell. 

Upon  a  careful  consideration  of  the  record,  we  are  unable  to  agree 
with  this  ultimate  conclusion.  The  District  Judge  rested  his  conclu- 
sion of  an  intent  to  reconvey  to  Sewell  the  mineral  rights  in  question 
upon  a  declaration  in  the  deed  last  referred  to  that  the  party  of  the 
first  part  does  "grant  and  convey  to  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  such  lands,  hereditaments  or  possessions  in  her 
vested  situated  in  the  county  of  Morgan  and  state  of  Kentucky."  This 
statement,  however,  is  immediately  followed  by  a  recital  of  the  con- 
veyance by  Sewell  to  Gregory  on  December  25,  1871,  of  a  large  quan- 
tity of  lands  in  Morgan  and  several  other  counties,  the  recital  of  the 
possible  arising  of  a  question  as  to  the  intent  of  Sewell  in  making  that 
conveyance,  and  a  declaration  that  the  deed  was  intended  to  quitclaim 
to  Sewell  the  title  to  all  lands  patented  or  granted  by  the  common- 
wealth of  Kentucky  to  either  of  the  Sewells,  and  conveyed  by  them 
to  Mrs.  Gregory  by  the  deed  mentioned.  The  deed  also  contained 
a  release  of  several  tracts  by  numbers,  as  well  as  several  other  tracts 
by  name.  The  lands  in  question  are  not  included  in  the  deed,  unless 
in  the  general  clause  first  quoted. 

While  this  deed,  standing  alone,  would  perhaps  make  it  more  prob- 
able than  otherwise  that  Mrs.  Gregory  intended  by  it  to  convey  to 
Sewell  the  minerals  in  question,  there  is  one  consideration  (not  re- 
ferred to  in  the  opinions  of  the  EHstrict  Judge)  which  to  our  minds 
makes  it  highly  improbable  that  either  Mrs.  Gregory  or  Sewell  under- 
stood the  deed  to  have  such  eflfect :  On  the  9th  day  of  March,  1872. 
Mrs.  Gregory  conveyed  to  John  Hughs,  for  a  stated  consideration  of 
$480,  the  specific  lands  in  question  (and  such  lands  only),  not  only 
by  courses,  metes,  and  bounds,  but  expressly  identified  as  being  the 
lands  conveyed  by  Sebastian  and  wife  to  Sewell  January  23,  1865,  with 
reference  to  the  place  of  record,  "and  the  same  as  conveyed  by  J. 
W.  Sewell  et  ux.  to  M.  F.  Gregory,  deed  dated  25th  of  December, 
1871,  and  recorded"  as  specified.  It  seems  to  us  incomprehensible 
that  Mrs.  Gregory,  who  was  a  member  of  the  Sewell  family,  should 
have  made  this  conveyance  to  Hughs  less  than  a  month  after  her  con- 
veyance to  Sewell,  if  the  conveyance  to  Sewell  was  intended  to  re- 
convey,  or  to  continue  to  stand  as  a  reconveyance  of,  the  interests  in 
question  to  him.  It  is,  to  say  the  least,  highly  probable  that  the  con- 
veyance to  Hughs  would  not  have  been  made  without  Sewell's  knowl- 
edge and  approval.  Mrs.  Gregory's  explanation  is  that  she  has  no 
recollection  of  ever  making  any  deed  to  Hughs,  and  that  the  reason 
for  her  reconveyance  to  Sewell  was  that  the  deed  was  given  to  her  as 
security  for  a  loan  of  a  few  hundred  dollars,  which  was  repaid.  But 
this  explanation,  given  by  deposition  out  of  court  more  than  40  years 
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after  the  conveyance,  is  not  convincing,  when  considered  in  connec- 
tion with  all  the  other  evidence  in  the  case,  including  the  fact  that 
Hughs  in  1875  conveyed  the  interests  in  question,  which  by  mesne 
conveyances  have  passed  to  one  not  a  party  here.  We  think  plaintiffs 
have  not  sustained  the  burden  of  proof  of  showing  a  reconveyance 
of  the  interests  in  question  to  Sewell,  and  thus  that  appellees  ac- 
quired by  inheritance  the  one-half  interest  only  belonging  to  their 
mother,  Harriet  Sewell,  therein. 

[4]  4.  Adverse  Possession  and  Laches.  Section  2505  of  the  Ken- 
tucky Statutes  prescribes  a  limitation  of  15  years  in  actions  for  the 
recovery  of  real  property.  The  section  applies  to  actions  for  the 
recovery  of  mineral  rights.  Pond  Creek  Coal  Co.  v.  Hatfield,  supra, 
239  Fed.  626,  152  C.  C.  A.  456.  We  are  here  concerned  only 
with  those  rights  (coal,  oil,  and  gas)  in  the  lands  on  the  west  side  of 
the  fork  (aside  from  the  Carter  tract)  and  in  the  minerals  other  than 
coal  in  the  Carter  tract.  The  assertion  of  title,  by  adverse  possession, 
to  the  minerals  in  lands  other  than  the  Carter  tract,  is  but  feebly  made, 
if  at  all.  We  think  it  clear  that  such  right  is  not  established.  The 
ownership  of  the  minerals  having  been  severed  from  the  ownership 
of  the  surface,  the  possession  of  the  latter  did  not  necessarily  carry 
with  it  possession  of  the  minerals.  The  statute  thus  did  not  begin  to 
run  against  plaintiffs*  title  to  the  minerals  until  adverse  possession 
thereof  by  defendants  (Ray  v.  Sweeney,  14  Bush  [Ky.]  1,  29  Am. 
Rep.  388) ;  and  the  bar  would  not  be  complete  unless  the  adverse  pos- 
session was  continued  for  the  full  statutory  period  (Wickliffe  v.  En- 
sor,  9  B.  Mon.  [Ky.]  253 ;  Pond  Creek  Coal  Co.  v.  Hatfield,  supra, 
239  Fed.  627,  152  C.  C.  A.  456).  The  Sebastians  parted  with  the 
Carter  tract  in  1875,  only  10  years  after  plaintiffs'  title  accrued.  As 
to  the  remainder  of  the  Sebastian  tract,  it  is  not  established,  if,  in- 
deed, it  is  claimed,  that  there  was  ever  any  mining  of  coal  thereon 
for  domestic  purposes.  There  was  no  commercial  mining  of  coal  on 
any  part  of  the  tract  before  1901,  and  no  oil  mining  ^fore  1912; 
although  Sebastian  appears  to  have  given  in  1889  a  l^year  oil  lease, 
we  are  cited  to  no  evidence  of  operation  thereunder,  and  this  suit  was 
begun  in  1913.  We  content  ourselves  with  saying  that  we  find  no 
persuasive  evidence  of  open,  notorious,  continuous,  and  hostile  pos- 
session for  the  statutory  period  of  plaintiffs'  mineral  rights  outside 
of  the  Carter  tract. 

[5]  As  to  the  latter  tract  the  situation  is  not  the  same.  There  was 
more  or  less  mining  for  coal  thereon  both  before  and  after  1875,  not 
only  for  domestic  purposes,  but  to  some  extent  for  purposes  of  sale, 
and  leases  for  coal  mining  were  given  as  early  as  1888  and  some 
prospecting  done  thereunder.  The  District  Court  has  found  such 
adverse  possession  of  coal  in  place  as  to  bar  plaintiffs'  title  thereto, 
and  his  conclusion  is  not  appealed  from.  We  think  the  record  such 
as  fairly  to  require  us  to  accept  it  as  correct,  apart  from  the  effect  of 
plaintiffs'  failure  to  appeal.  There  is,  however,  no  proof  of  actual 
adverse  possession  for  the  statutory  period  of  the  oil  and  gas.  In- 
deed, it  is  asserted  in  defendants'  brief  that,  "until  about  1906,  the 
only  mineral  that  was  known  or  supposed  to  exist  upon  this  land  was 
162  C.C.A.— 6 
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the  coal" ;  appellants'  contention  is  that,  as  Carter  and  his  predeces- 
sors in  title  were  in  possession  of  the  land  under  color  of  title,  claim- 
ing it  and  all  interests  therein,  general  and  adverse  possession  for  the 
statutory  period  of  a  mineral  known  to  exist,  viz.  the  coal,  cut  off 
the  real  owner's  title  to  all  other  mineral  interests,  although  not  known 
to  exist.  But  this  contention,  we  think,  loses  sight  of  the  fact  that 
adverse  possession  must,  in  order  to  divest  title,  be  so  open  and  no- 
torious as  to  afford  to  the  owner  of  the  right  affected  actual  or  con- 
structive notice  of  such  adverse  claim.  Were  the  respective  minerals 
held  by  different  owners,  the  title  of  the  oil  and  gas  owner  there- 
to surely  would,  not  be  cut  off  by  an  adverse  possession  of  the  coal 
interests;  and  it  can,  to  our  minds,  make  no  difference  in  principle 
that  the  rights  to  the  various  minerals  are  held  by  one  person  and 
under  one  title,  for  an  assertion  of  a  claimed  right  to  mine  coal  by  no 
means  necessarily  carried  with  it  an  assertion  of  right  to  bore  for  oil 
and  gas,  especially  in  view  of  the  radically  different  means  employed 
in  mining  coal  and  in  boring  for  oil  and  gas.  The  method  employed 
in  recovering  coal  is  not  an  open  assertion  of  a  right  to  bore  for  oil 
or  gas.  Interests  in  these  different  minerals  are  not  so  generally  held 
together  as  to  justify  a  presumption  of  that  nature.  This  record  is 
replete  with  claims  of  interests  in  coal  and  of  interests  in  oil  and  gas 
— wholly  separate  and  distinct  from  each  other. 

[B]  As  to  laches:  In  suits  in  equity  in  the  federal  courts  relief  is 
not  barred  by  lapse  of  time,  except  as  it  amounts  to  laches  or  works 
an  estoppel ;  and  while,  for  the  saJce  of  uniformity,  the  federal  courts 
accept  state  statutes  of  limitation  whenever  by  so  doing  they  are 
not*  required  to  abrogate  their  own  principles,  the  ultimate  question 
is  whether,  under  all  the  circumstances  of  the  particular  case,  the 
plaintiff  is  chargeable  with  want  of  due  diligence  in  failing  to  insti- 
tute proceedings  before  he  did.  The  defense  being  an  equitable  one, 
the  lapse  of  time  and  the  relations  of  the  defendants  to  the  rights 
must  be  such  that  it  would  be  inequitable  to  permit  plaintiffs  to  as- 
sert their  rights.  Estep  v.  Kentland  Coal,  etc.,  Co.  (C.  C.  A.  6)  239 
Fed.  622,  627,  152  C.  C.  A.  451 ;  Pond  Creek  Coal  Co.  v.  Hatfield, 
supra,  where  the  subject  of  laches  was  considered  apd  discussed. 

We  agree  with  the  conclusion  of  the  District  Judge  that  the  defense 
of  laches  has  not  been  established.  The  delay  has  been  great,  but  in 
view  of  the  well-known  fact  that  there  was  until  within  comparatively 
few  years  no  general  or  substantial  development  of  mineral  lands 
situated  as  were  these  in  question,  that  commercial  mining  of  coal  was 
not  beguij  there  before  1901,  nor  boring  for  oil  and  gas  before  1912, 
that  plaintiffs  did  not  live  in  the  neighborhood,  and  that  their  testi- 
mony (presumably  believed  by  the  District  Judge,  who  heard  it) 
was  that  they  had  no  knowledge  of  such  development  until  about  a 
year  before  this  suit  was  begun,  we  cannot  say  that  they  are  charge- 
able with  such  want  of  diligence  in  failing  to  earlier  institute  pro- 
ceedings as  to  equitably  deprive  them  of  relief.  The  fact  that  they 
paid  no  taxes  on  their  mineral  rights,  in  the  absence  of  a  policy  of 
separate  assessment  and  taxation,  is  not  alone  enough  to  bar  tnem. 

5.  The  assignment  addressed  to  the  holding  that  the  alleged  ad- 
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judication  of  defendants'  title  by  the  decree  of  the  Kentucky  state 
court  was  binding  on  but  one  of  the  plaintiffs  is  not  presented  or 
argued  in  appellants'  brief.  It  is  enough  to  say  that,  regardless  of 
any  question  of  waiver,  reference  to  the  record,  including  the  opin- 
ion of  the  District  Judge,  suggests  no  error  in  this  respect.  The  same 
considerations  apply  to  the  defense  of  champerty  asserted  below. 

It  results  from  these  views  that  the  decree  of  the  District  Court  was 
right,  and  should  be  affirmed  so  far  as  it  adjudged  appellants  A.  W. 
Sewell  and  Hattie  F.  Sewell  to  be  the  owners  of  two-thirds  of  the 
one-half  interest  held  by  Harriet  Sewell  in  the  minerals  which  are 
the  subject  of  this  appeal,  but  that  the  decree  is  erroneous,  and  should 
be  reversed,  so  far  as  it  extended  such  adjudication  of  ownership  to 
the  one-half  interest  originally  held  by  John  W.  Sewell. 

The  record  is  accordingly  remanded  to  the  District  Court,  with 
directions  to  enter  a  decree  as  modified  by  this  opinion.  The  costs 
of  this  court  will  be  divided. 


(249  Fed.  84^) 

BEYER  V.  CITY  OF  ATHENS,   TENN. 

CLEMENS  V.  SAME. 

(Circuit  Court  of  Appeals,  Sixth  C?ircuit.    February  11,  1918.) 

Nos.  3049,  3050. 

1.  Municipal  Corporations  ^=»7 — Exercise  of  Function. 

Two  lawfully  organized  municipal  corporations  cannot  exercise  their 
functions  over  the  same  population  and  territory. 

2.  Abatement  and  Revival  <®=»27 — ^Absence  of  Necessary  Parties — Inval- 

IDLY  Organized  Municipality. 

An  action  in  a  Tennessee  court  on  bonds,  brought  against  the  town  of 
Athens,  an  alleged  municipality,  and  its  officials,  was  defeated  on  the 
ground  of  the  invalidity  of  the  organization  of  the  town.  Prior  to  ren- 
dition of  the  judgment  of  the  lower  court.  Act  Tenn.  March  25,  l?^t)l 
(Acts  1891,  c.  70),  providing  for  the  incorporation  of  the  city  of  Athens, 
was  approved  by  the  Legislature;  but  the  city  was  not  organized  until 
after  the  Judgment  of  the  trial  court  was  affirmed.  Held,  in  view  of 
Milliken  &  V.  Code  Tenn.  1884,  §  3559,  now  Shannon's  Code  Tenn.  1896, 
§  4568,  declaring  that  actions  do  not  abate  by  the  death  or  other  dis- 
ability of  either  party,  or  the  transfer  of  any  Interest  therein,  if  the 
cause  of  action  survives  or  continues,  such  judgments  cannot  be  treat- 
ed as  nullities  on  the  theory  that,  as  the  town  was  defectively  incor- 
I)orated,  there  was  no  one  in  existence  to  represent  it,  for  the  city  of 
Athens,  not  having  been  organized,  could  not  have  been  brought  in 
as  a  party. 

3.  Judgment  ^=»682(2) — Conclusiveness — Persons  Concluded. 

A  judgment  in  the  state  court,  brought  by  plaintiff's  predecessor,  which 
denied  recovery  on  bonds  issued  by  a  purported  Tennessee  municipality 
on  the  ground  that  it  had  not  been  validly  organized,  is  conclusive  on 
plaintiff,  who  took  the  bonds  with  notice  of  the  judgment 

4.  Judgment  €=>681 — Conclusiveness — Persons  Concluded. 

A  judgment  against  plaintiff's  predecessor,  denying  recovery  on  bonds 
on  the  ground  that  the  town  issuing  them  was  defectively  incorporated, 

^=9For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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is  not  a  conclusive  adjudication  tbat  a  subsequently  Incorporated  city 
by  the  same  name  did  not  assume  the  liability  of  such  bonds. 

5.  Municipal  Cobpobations  ^=»19 — ^Assumption  of  Debts— Statutes. 

Sp.  Act  Tenn.  March  25,  1891,  (Acts  1891,  c  70),  providing  for  the  in- 
corporation of  the  city  of  Athens,  contained  no  language  in  terms  charg- 
ing the  city  with  any  obligation,  regardless  of  its  validity  purporting  to 
have  been  created  by  the  town  of  Athens,  the  incorporation  of  which  was 
determined  to  have  been  invalid,  while  Act  Tenn.  March  26,  1903  (Acts 
1903,  c.  179),  abolishing  the  charter  of  the  city  expressly  provided  for 
payment  of  the  debts  of  the  corporation  so  dissolved.  Held  in  view  of 
the  silence  of  the  first  legislative  act  and  of  the  fact  that  the  defectively 
organized  town  had  received  no  benefit  from  the  bonds  issued  by  it,  it 
must  be  inferred  that  it  was  not  intended  that  the  city  should  assume  any 
liability  on  account  of  such  bonds. 

6.  Municipal  Corporations  ^=»935 — Validation  of  Bonds — Statutes. 

Where  bonds  of  a  municipality  have  theretofore  been  Judicially  de- 
clared invalid,  a  distinct  and  unmistakable  purpose  on  the  part  of  the 
legislative  body  by  statute  to  validate  such  bonds  is  essential  to  a  re- 
covery. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee ;  Edward  T.  Sanford,  Judge. 

Actions  by  George  Wescott  Beyer  and  by  William  J.  Clemens  against 
the  City  of  Athens,  Tenn.,  which  were  heard  together.  There  were 
judgments  in  each  case  for  defendant,  and  plaintiffs  bring  separate 
writs  of  error.    Judgments  affirmed. 

W.  D.  Tatlow,  of  Springfield,  Mo.,  and  C.  W.  K.  Meacham,  of 
Chattanooga,  Tenn.,  for  plaintiffs  in  error. 
J.  A.  Fowler,  of  Knoxville,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  MACK,  Circuit  Judges. 

WARRINGTON,  Circuit  Judge.  November  9,  1914,  the  plaintiffs 
in  error  each  brought  an  action  against  the  city  of  Athens  in  the  court 
below  to  recover  on  certain  bonds  and  attached  interest  coupons,  nego- 
tiable in  form  and  purporting  to  have  been  issued  by  the  "town  and 
corporation  of  Athens"  on  October  1,  1888,  the  bonds  in  terms  ma- 
turing October  1,  1908,  and  the  coupons  semiannually.  Nine  pleas 
were  interposed  to  each  declaration,  and  issue  was  joined  in  each  case 
by  the  usual  replication.  The  cases  were  heard  before  the  court  and 
jury  upon  an  agreed  statement  of  facts  and  were  treated  as  though 
the  actions  had  been  consoHdated;  but  no  formal  order  to  that  effect 
appears  in  the  record,  and  on  the  contrary  separate  writs  of  error 
were  allowed.  However  the  cases  were  heard  together  here,  and  will 
be  disposed  of  as  one  cause.  The  plaintiffs  in  error,  hereinafter 
called  plaintiffs,  and  the  defendant,  the  city  of  Athens,  moved  respec- 
tively for  peremptory  instructions,  and  under  direction  of  the  court 
the  jury  returned  a  verdict  finding  the  issues  in  favor  of  defendant. 
Motion  for  new  trial  was  overruled,  and  judgment  entered  for  defend- 
ant, January  9,  1917.    The  plaintiffs  bring  error. 

The  basis  of  both  the  directed  verdict  and  the  judgment  in  substance 
was:     (1)  That  the  court  below  regarded  itself  as  bound  by  a  deci- 
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sion  of  the  Supreme  Court  of  Tennessee  holding  these  particular 
bonds  not  to  be  binding  obligations  of  the  town  of  Athens,  for  the 
reason  that  under  the  Tennessee  statutes  the  steps  which  had  been 
taken  to  incorporate  the  town  were  void  (Ruohs  v.  Athens,  91  Tenn. 
20,  18  S.  W.  400,  30  Am.  St.  Rep.  858;  and  (2)  that  although  during 
the  pendency  of  Ruohs  v.  Athens  the  Legislature  of  Tennessee  enacted 
a  statute  incorporating  "the  town  of  Athens  *  *  *  and  the  inhabi- 
tants thereof"  under  3ie  name  city  of  Athens,  yet  it  did  so  without  in 
terms  charging  the  city  with  any  obligation  purporting  to  have  been 
made  by  the  old  town  of  Athens,  and  the  learned  trial  judge,  while 
recognizing  the  class  of  decisions  which  in  effect  hold  that  such  an  in- 
corporating act  would  impliedly  impose  liability  on  the  city  of  Athens 
for  such  if  any  valid  indebtedness  as  might  then  have  existed  against 
the  town  of  Athens,  ruled  that  the  principle  of  those  decisions  could 
not  be  applied  to  any  obligation  which  was  not  in  any  sense  binding  on 
the  town  of  Athens. 

[1-3]  We  think  Judge  Sanford  was  right  in  these  rulings  and,  in 
spite  of  the  great  range  of  discussion  and  citations  by  counsel,  this 
opinion  may  safely  be  confined  to  a  consideration  of  the  two  questions 
so  determined.  In  the  first  place,  it  is  objected  that  Ruohs  v.  Athens, 
was  not  binding  upon  the  trial  court  for  tfie  reason  that  the  enactment 
of  the  statute  incorporating  the  city  of  Athens  operated  to  deprive 
the  state  courts  of  jurisdiction  of  the  case;  counsel  urging  that  the 
town  of  Athens,  "whether  a  de  jure,  de  facto,  or  a  void  municipal 
organization,"  as  also  any  right  in  the  individual  defendants  officially 
to  represent  the  town,  ceased  to  exist  upon  the  passage  of  this  statute, 
and  that  in  consequence  the  judgment  was  a  nullity  for  want  of  nec- 
essary parties.  It  appears  in  the  agreed  statement  of  facts  that  on 
November  18,  1889,  Ruohs,  as  the  owner  and  holder  of  the  identical 
bonds  sued  on  herein,  brought  his  suit  in  the  chancery  court  of  Mc- 
Minn  county,  Tenn.,  against  the  town  of  Athens,  describing  it  as  a 
municipal  corporation  under  the  laws  of  Tennessee,  and  Virgil  Turner, 
mayor,  and  James  Gettys  and  others,  constituting  what  was  alleged 
to  have  been  the  board  of  aldermen  of  the  town ;  that  on  January  23, 
1891,  Ruohs  filed  an  amended  bill  against  the  same  defendants  and 
against  various  other  defendants  named  as  having  been  officially  con- 
nected with  the  municipal  government  of  the  town  at  the  time  the  bonds 
were  issued.  In  their  answer  defendants  alleged  facts  challenging  the 
validity  of  the  organization  of  the  town  as  a  municipal  corporation 
under  an  act  of  18/7  (chapter  121)  and  likewise  the  power  of  the  town 
to  issue  the  bonds  in  suit.  The  defense  thus  made  was  sustained  in 
both  the  court  of  first  instance  and  the  Supreme  Court.  In  view  of 
the  report  of  the  Supreme  Court  decision  (91  Tenn.  20,  18  S.  W.  400, 
30  Am.  St.  Rep.  858)  it  is  not  necessary  to  allude  further  to  the  issues 
made  in  that  suit,  the  point  now  being  simply  to  show  the  presence  of 
defendants  (sued  as  the  last  municipal  officials)  in  addition  to  the  town 
of  Athens.  The  scheme  of  the  suit  was,  first,  to  hold  the  town  of 
Athens  upon  the  bonds  in  suit ;  and,  second,  to  hold  the  officials  indi- 
vidually who  participated  in  the  issue  of  the  bonds,  in  the  event  that 
the  town  could  not  be  held.    It  should  also  be  stated  that  the  decisions 
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in  that  case  were  rendered  in  the  court  of  first  instance  April  11, 
1891,  and  in  the  Supreme  Court  November  17th  following,  and  that 
while  the  act  to  incorporate  the  town  under  the  name  of  city  of 
Athens  was  approved  March  2Sth  of  the  same  year  (Acts  1891,  c.  70) 
still  the  city  was  not  organized  until  1892.  According  to  the  terms  of 
the  act  the  first  election  thereunder  was  not  to  be  held  until  the  third 
Monday  of  April,  1891 ;  and  in  their  brief  plaintiflFs'  counsel  call  at- 
tention to  a  decision  of  the  Supreme  Court  of  Tennessee  to  the  eifect, 
and  there  is  no  dispute  as  to  the  fact,  that  on  April  11,  1891  (date  of 
decision  of  chancery  court  in  Ruohs  v.  Athens),  "there  was  no  one  in 
existence  *  *  *  authorized  to  represent  the  city  of  Athens  which 
'was  in  esse  as  a  legal  entity'  at  that  time,  as  the  mayor  and  aldermen 
had  not  qualified  and  did  not  do  so  until  about  the  first  of  January, 
1892."  Burkett  v.  City  of  Athens  (Tenn.  Ch.  App.)  59  S.  W.  667. 
In  other  words,  both  decisions  in  Ruohs  v.  Athens,  the  one  in  the 
chancery  court  and  the  other  in  the  Supreme  Court,  were  rendered 
before  the  city  of  Athens  was  organized. 

In  this  state  of  facts  it  is  not  easy  to  follow  counsel  in  their  con- 
tention, already  pointed  out,  that  the  decrees  of  the  Tennessee  courts 
in  Ruohs  v.  Athens  were  nullities  because  of  the  lack  of  necessary 
parties.  Any  eflfort  to  bring  the  city  of  Athens  into  the  case  as  a  de- 
fendant or  to  substitute  it  in  place  of  the  town  of  Athens  would  natu- 
rally have  been  met  by  the  objection  that  the  city  was  not  an  or- 
ganized body  and  was  not  possessed  of  any  accredited  representatives ; 
•  indeed  this  is  the  precise  effect  of  the  decision  in  Burkett  v.  City  of 
Athens,  before  cited,  59  S.  W.  at  p.  669.  It  is  plain  that  the  Supreme 
Court  of  Tennessee,  as  also  the  court  of  first  instance,  after  issue  was 
once  joined,  treated  the  town  of  Athens  and  its  codefendants  through- 
out the  pendency  of  Ruohs  v.  Athens  in  the  respective  courts  as  in 
fact  parties  to  the  suit,  and  with  the  same  degree -of  certainty  and  prac- 
tical effect  as  they  treated  Ruohs  himself  as  a  party.  Surely  all  these 
parties,  plaintiff  and  defendants  alike,  were  entitled  to  know  whether 
recovery  could  be  had  upon  the  bonds  or  in  consequence  of  their  issue, 
and  this  could  not  be  finally  ascertained  until  the  court  of  last  resort 
of  the  state  should  determine  the  question ;  and  until  then  there  was 
as  much  reason  for  the  presence  of  the  defendants  as  there  was  at 
the  beginning  of  the  suit.  Further,  the  very  argument  of  counsel 
impliedly  concedes  that  the  town  of  Athens  was  an  appropriate  party 
until  at  least  the  statute  incorporating  the  city  of  Athens  was  passed ; 
and  it  hardly  can  be  doubted  that  this  remained  true  until  the  city  of 
Athens,  with  its  corporate  right  to  be  and  to  do,  was  organized  so  as 
to  be  efficiently  represented. 

It  is  true,  as  counsel  claim,  that  two  lawfully  and  fully  organized 
municipal  corporations  cannot  exercise  their  respective  functions  over 
the  same  population  and  territory  at  the  same  time  (1  Dillon  Mun. 
Corp.  [Sth  Ed.]  §•  354,  and  note  2  with  citations);  but  this  rule  does 
not  meet  the  situation  we  have  here.  There  was  not  even  one  lawfully 
and  fully  organized  corporation  in  existence,  much  less  one  in  the  ex- 
ercise of  its  corporate  functions  over  the  people  and  territory  of  the 
town  of  Athens,  from  the  time  Ruohs  v.  Athens  was  commenced  until 
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after  final  judgment  was  entered  therein ;  and  we  see  no  reason  why 
the  town  of  Athens  and  its  codefendants  were  not  the  proper  and 
necessary  parties  defendant  until  the  city  of  Athens  was  organized  so 
as  to  enable  it  to  exercise  its  legitimate  powers.  This  is  fairly 
deducible  from  the  decision  in  King  v.  Pasmore,  3  Term  Rep.  97,  130, 
131,  since  the  absence  of  representatives  of  the  old  corporation  and  the 
consequent  right  to  create  a  new  corporation  there  found  to  exist  are 
analogous  to  the  absence  of  representatives  of  the  city  of  Athens  until 
its  organization  could  be  effected  and  the  right  meanwhile  in  the  town 
of  Athens  and  its  codefendants  to  remain  and  be  treated  as  parties  de- 
fendant in  Ruohs  v.  Athens.  See,  also.  State  of  Florida  v.  Town  of 
Winter  Park,  25  Fla.  371,  380,  381,  5  South.  818,  followed  in  Town  of 
Enterprise  v.  State  ex  rel.,  29  Fla.  128,  141,  10  South.  740.  It  would 
therefore  be  going  too  far  to  hold,  under  the  conditions  pointed  out, 
that  the  failure  to  attempt  to  make  the  city  of  Athens  a  party  to  the 
suit  operated  to  abate  the  suit ;  and  yet  this  is  what  the  argument  for 
plaintiffs  comes  to  be.  We  cannot  assent  to  such  a  view.  It  is  oppos- 
ed even  to  the  statutory  provision  of  Tennessee  which  declares  that 
"actions  do  not  abate  by  the  death  *  *  *  or  other  disability  of 
either  party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survives  or  continues"  (Milliken  &  V.  Code  1884,  §  3559,  now 
Shannon's  Code  1896,  §  4568).  Upon  principle  the  instant  case  is 
not  distinguishable  in  this  respect  from  East  Tennessee  &  Georgia 
R.  R.  Co.  V.  Washington  Evans,  53  Tenn.  (6  Heisk.)  607,  609,  where 
it  was  held  that  the  suit  was  "properly  prosecuted  to  judgment  in  the 
names  of  the  parties  to  the  record."  Swartwout  v.  Michigan  Air 
Line  R.  R-  Co.,  24  Mich.  389,  403 ;  Westwater  v.  Murray,  245  Fed. 
427,  434,  157  C.  C.  A.  589  (C.  C.  A.  6).  It  must  follow  that  each 
court  had  jurisdiction  to  render  decree  in  Ruohs  v.  Athens.  The 
validity  of  the  bonds  was  there  put  to  a  severe  test,  since  admittedly 
Ruohs  had  purchased  them  for  value,  without  actual  notice,  though 
with  constructive  notice,  of  the  fatal  defect  in  the  attempt  to  incorpo- 
rate the  town  of  Athens.  It  was  not  a  case  of  irregularity  in  the 
issue  of  the  bonds.  The  trouble  was  the  total  want  of  power  in  the 
town  to  issue  or  otherwise  to  bind  itself  upon  the  bonds.  Ruohs  v. 
Athens,  91  Tenn.  25-27,  18  S.  W.  400,  30  Am.  St.  Rep.  858.  This 
judgment  was  rendered  before  the  bonds,  though  not  before  some  of 
the  coupons,  matured;  and  it  is  vain  to  say  that  it  was  not  binding 
upon  Ruohs  and  his  privies.  The  present  plaintiffs  obtained  the  bonds 
in  suit  through  purchase  from  the  heirs  of  Ruohs  and  admittedly  with 
actual  notice  of  the  Ruohs  suit  and  judgment.  Since  the  very  bonds 
now  in  issue  were  adjudged  to  be  void  as  against  the  town  of  Athens, 
the  issue  presented  upon  that  subject  in  the  instant  case  must  be 
treated  as  res  adjudicata,  and  of  course  as  binding  both  upon  the 
court  below  and  here. 

[4^  5]  We  come  in  the  next  place  to  the  question  whether  the  in- 
corporation of  "the  town  of  Athens  *  *  *  and  the  inhabitants 
thereof  *  *  *  under  and  by  the  name  of  the  city  of  Athens"  op- 
erated to  charge  the  city  with  liability  for  payment  of  the  bonds  in 
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suit.^  It  must  be  conceded  that  the  estoppel  of  the  judgment  in  Ruohs 
V.  Athens  is  not  in  itself  conclusive  of  this  question.  It  must,  how- 
ever, be  accepted  as  a  postulate  that  the  bonds  were  void  as  against 
the  town  of  Athens.  We  are  therefore  bound  to  look  to  the  incorporat- 
ing acts  just  referred  to  for  a  legislative  purpose,  if  there  be  any  so 
to  charge  the  city  of  Athens;  for  it  cannot  be  assumed  that  the  legis- 
lative body  intended  to  impose  a  liability  of  the  character  mentioned, 
unless  it  did  so  in  clear  and  unmistakable  language.  It  is  not  claimed, 
and  we  do  not  find,  that  any  of  the  language  contained  in  the  legisla- 
tion alluded  to  in  terms  charges  the  city  of  Athens  with  any  obligation, 
regardless  of  its  validity,  purporting  to  have  been  created  by  the 
town  of  Athens.  If  in  reality  it  had  been  the  intent  to  impose  such 
a  liability  upon  the  new  corporation,  it  would  have  been  easy  to  say  so. 
When,  on  March  26,  1903,  the  Legislature  abolished  the  charter  of  the 
city  bearing  date  March  25,  1891,  it  expressly  provided  for  payment  of 
the  debts  of  the  corporation  so  dissolved  (see  reference  before  set 
out  in  margin) ;  and  the  significance  of  this  express  provision  is  aug- 
mented by  the  fact  that  nothing  in  the  nature  of  a  curative  provision 
has  ever  been  enacted  in  respect  of  the  bonds  here  involved.  The  rea- 
son for  the  silence  of  the  Legislature  in  respect  of  these  bonds  may  well 
be  inferred  from  the  fact  that  the  town  of  Athens  never  received  any 
consideration  for  the  issue  of  the  bonds.  It  appears  in  the  agreed 
statement  of  facts  that  the  bonds  were  executed  by  the  acting  mayor 
and  board  of  aldermen  of  the  town  under  proceedings  regular  in  form 
and  taken  in  pursuance  of  authority  conferred  by  the  statutes  of 
Tennessee  on  municipal  corporations  that  were  "duly  incorporated 
as  such"  under  the  act  of  1875  (chapter  92),  amended  by  the  act  of 
1877  (chapter  121) ;  and  it  is  recited  on  the  face  of  the  bonds  that  they 
were  issued  "in  payment  of  a  subscription  for  stock  in  the  Nashville  & 
Tellico  Railroad  Company,  pursuant  to  the  statutes  of  said  state  au- 
thorizing towns  and  municipal  corporations  to  subscribe  for  stock  in 
railroads  and  to  issue  their  bonds  in  pa)mient  therefor";  yet  it  is 
agreed  that  none  of  this  stock  was  ever  issued  to  the  town  of  Athens 
or  to  any  one  in  its  behalf,  and  we  find  nothing  to  indicate  that  the 
railroad  was  ever  constructed  in  or  about  the  city  of  Athens,  or  for 
that  matter  elsewhere.  Certainly,  if  we  bear  in  mind  the  absence  of 
anything  in  the  incorporating  acts  to  indicate  a  purpose  to  provide  for 
payment  of  the  bonds,  the  instant  case,  cannot  be  treated  the  same  as  it 

1  ThLs  incorporating  statute  was  a  special  act,  approved  March  25,  1891 
(Acts  3891,  p.  177).  Another  act  was  approved  March  26,  1903,  In  terms 
abolishing  this  charter  and  empowering  the  board  of  mayor  and  aldermen, 
with  the  recorder,  to  pay  the  liabilities  of  the  city,  not  the  town,  of  Athens, 
from  funds  on  hand  and  to  be  collected  in  the  form  of  taxes,  etc.  (Acts 
1003,  p.  417);  on  the  following  April  7th  another  special  act  was  passed  to 
incorporate  the  city  of  Athens  under  the  name  of  "the  mayor  and  alder- 
men of  the  city  of  Athens,"  changing  in  some  measure  the  territorial  limits 
and  investing  the  new  corporation  with  powers  similar  to  those  created  under 
the  act  of  March  25,  1891  (Id.,  pp.  923  to  938);  and  again,  on  February 
5,  1909,  the  previous  corporate  name,  city  of  Athens,  was  restored  (Acts 
1909,  p.  63),  and  it  is  agreed  that  the  present  defendant  is  the  corporation  that 
was  created  April  7,  1903,  under  the  restored  name  given  by  the  act  of  Feb- 
ruary 5,  1909,  as  stated. 
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might  have  been  if  the  town  of  Athens  had  received,  and  the  city  of 
Athens  were  now  in  the  enjoyment  of,  a  full  consideration  for  the 
bonds.  It  might  well  be  that  in  such  a  situation  the  city  of  Athens 
could  not  both  retain  the  benefits  derived  under  the  bonds  and  refuse 
to  pay  them ;  and,  further,  it  may  be  conceded  here  as  it  was  below, 
that  if  the  bonds  had  constituted  a  valid  debt  of  the  town  of  Athens 
the  subsequent  incorporating  act  would  have  been  sufficient  to  fix  lia- 
bility for  them  upon  the  city  of  Athens ;  but  plainly  these  questions 
do  not  arise. 

[8]  We  therefore  have  a  case  where  a  town,  affected  by  a  fatal  in- 
firmity in  its  attempt  to  incorporate,  issued  bonds  which  by  reason  of 
such  infirmity  were  adjudged  to  be  void  instruments,  and  where  never- 
theless it  is  now  sought  to  recover  upon  the  bonds  in  the  absence  of  any 
statutory  provision  tending  to  show  a  legislative  purpose  to  validate 
them  or  in  any  form  tp  impose  liability  for  their  payment.  Such 
legislative  omissions  cannot,  of  course,  be  supplied  by  a  court.  It  re- 
sults, in  our  judgment,  that  the  case  is  ruled  by  Hays  v.  Holly  Springs, 
114  U.  S.  120,  126,  5  Sup.  Ct.  785,  788  (29  L.  Ed.  81).  Certain  bonds 
of  the  city  of  Holly  Springs  were  there  involved,  together  with  a  stat- 
ute relied  on  as  a  curative  act.  Relief  was  denied,  Mr.  Justice  Blatch- 
ford  saying: 

"The  intention  of  the  legislature  to  confirm  and  ratify  the  subscription  in 
question  cannot  be  ascertained,  with  certainty,  from  the  language  of  the  act, 
which  is  too  vague  to  form  the  basis  of  so  important  an  authority  as  that 
sought  to  be  deduced  from  it.  As  is  said  in  State  v.  StoU,  17  Wall.  425,  43G 
[21  L.  Ed.  650],  If  the  Legislature  intended  to  do  what  is  claimed,  *it  was 
bound  to  do  it  openly,  intelligibly  and  in  language  not  to  be  misunderstood,' 
and  -as  a  doubtful  or  obscure  declaration  would  not  be  justifiable,  so  it  is 
not  to  be  imputed.*  Even  a  bona  fide  holder  of  a  municipal  bond  is  bound 
to  show  legislative  authority  In  the  issuing  body  to  create  the  bond.  Recitals 
on  the  face  of  the  bond,  or  acts  in  pais,  operating  by  way  of  estoppel,  may 
cure  irregularities  in  the  execution  of  a  statutory  power;  but  they  cannot 
create  it.  If,  as  In  the  present  case,  legislative  authority  was  wanting,  the 
bond  has  no  validity." 

We  are  the  more  content  to  deny  relief  because  of  the  admitted 
fact  that  the  bonds  were  obtained  by  plaintiffs  nearly  6  years  after 
their  maturity,  and,  as  we  have  in  substance  said,  with  actual  notice 
of  the  fact  that  they  had  been  declared  void  in  Ruohs  v.  Athens  more 
than  22  years  before ;  the  bonds  were  purchased  for  less  than  3  per 
cent,  of  their  face  value,  subject  to  a  provision  that  the  sellers  should 
receive  in  addition  20  per  cent,  of  any  recovery,  though  it  must  be 
said  that  the  sellers  are  not  responsible  for  any  of  the  costs  or  ex- 
penses of  the  suit. 

The  judgment  is  affirmed. 
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(249  Fed.  856) 

HARRIMAN  NAT.  BANK  v.  HUIBT  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  16,  1917.) 

No.  154a 

1.  Exemptions  ^=>50(1) — Lite  Insurance — Constbuctiow  of  Statute. 

Civ.  Code  S.  C.  1912,  §  2721,  provides  that  life  Insurance  payable  to  a 
married  woman,  or  to  her  and  her  children,  shall  be  exempt  from  the 
claims  of  creditors  of  her  husband,  with  a  proviso  that,  If  the  premium 
paid  in  any  one  year  from  fimds  of  the  husband  shall  exceed  $500,  the 
exemption  shall  not  apply  to  so  much  of  said  premium  as  shall  be  In  ex- 
cess of  $500,  but  such  excess,  with  interest,  "shall  inure  to  the  benefit  of 
such  creditors."  Ueldt  that  under  such  statute,  construed  in  connection 
with  section  3455,  which  makes  every  conveyance  with  intent  to  hinder, 
delay,  or  defraud  creditors  void  as  to  creditors  affected  thereby,  all  pre- 
miums paid  by  a  husband  In  excess  of  $500  in  any  one  year  are  recover- 
able, with  interest,  by  his  creditors  In  case  he  dies  Insolvent,  without 
regard  to  his  solvency  or  insolvency  at  the  time  of  their  payment;  but 
the  insurance  purchased  with  premiums  up  to  $500  per  year  belongs  ex- 
clusively to  the  wife,  and  cannot  be  taken  to  pay  such  claims  of  creditors. 

2.  Exemptions  ^=»102 — Life  Insurance — Fraud  of  Insurer. 

That  a  husband  obtained  money  by  fraudulent  representations  with 
which  to  pay  premiums  on  life  insurance  policies  payable  to  his  wife  does 
not  render  the  proceeds  of  such  policies  subject  to  the  claims  of  his 
creditors,  where  they  are  exempted  by  statute  and  the  wife,  was  not  a 
party  to  the  fraud. 

3.  Exemptions  €=>104 — Assignment  of  Lite  Insurance  Policies — ^Rights  of 

Beneficiary. 

A  wife,  who  is  beneficiary  in  life  Insurance  policies  procured  by  her 
husband,  does  not  lose  her  Interest  therein  by  permitting  their  assign- 
ment as  security  to  a  cre<lltor  of  her  husband,  and  their  reassignment  to 
her  by  the  creditor  is  not  a  diversion  of  assets  by  the  husband  in  fraud 
of  his  creditors. 

4.  Exemptions  €=>50(1) — Life  Insurance— Premiums  Paid  by  Beneficiary. 

Where  a  husband  deposited  bonds  to  secure  payment  of  a  premium  on 
a  life  Insurance  policy  payable  to  his  wife,  and  after  his  death  the 
wife  redeemed  the  bonds  and  turned  them  over  to  his  estate,  she  was 
equitably  entitled  to  the  amount  of  the  premium  paid  for  their  redemp- 
tion, although.  If  It  had  been  paid  by  the  husband,  it  would  have  been 
subject  to  his  debta 

Knapp,  Circuit  Judge,  dissenting  in  part 

Cross- Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  South  Carolina,  at  Charleston;  Henry  A.  M. 
Smith,  Judge. 

Suit  in  equity  by  the  Harriman  National  Bank  against  Lucy  C. 
Huiet,  Katharine  R.  Huiet,  the  Franklin  Sugar  Refining  Company,  the 
Southeastern  Life  Insurance  Company,  and  the  Dime  Savings  Bank 
and  George  H.  Moflfett,  administrators  d.  b.  n.  of  Caleb  B.  Huiet,  de- 
ceased. From  the  decree,  complainant  appeals,  and  defendant  Lucy 
C.  Huiet  files  cross-appeal.    Modified  and  affirmed. 

For  opinion  below,  see  244  Fed.  216. 
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Augustine  T.  Smythe,  of  Charleston  (Henry  Buist  and  George  L. 
Buist,  both  of  Charleston,  S.  C,  on  the  brief),  for  Harriman  Nat.  Bank 
and  administrators  d.  b.  n.  of  Caleb  B.  Huiet. 

Walter  B.  Wilbur,  of  Charleston,  S.  C.  (Alfred  Huger,  of  Charles- 
ton, S.  C,  on  the  brief),  for  Lucy  C.  Huiet,  Katharine  R.  Huiet,  and 
Franklin  Sugar  Refining  Co. 

J.  P.  K.  Bryan,  of  Charleston,  S.  C,  for  Lucy  C.  Huiet. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CONNOR, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  a  suit  in  equity  instituted 
in  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
South  Carolina  by  the  Harriman  National  Bank,  of  the  city  of  New 
York,  to  subject  certain  life  insurance  policies  on  the  life  of  Caleb 
B.  Huiet,  an  insolvent  decedent,  to  the  payment  of  certain  debts. 

It  appears  that  the  decedent  was  a  merchandise  broker  in  the  city 
of  Charleston,  S.  C,  carrying  on  a  large  business  there  and  in  other 
markets;  that  he  became  insolvent  prior  to  the  31st  day  of  March, 
1914,  and  on  that  day  made  a  statement  in  writing  of  his  financial 
condition  to  the  Harriman  National  Bank,  of  New  York,  for  the  pur- 
pose of  securing  a  loan.  It  is  insisted  that  this  statement,  which  pur- 
ported to  have  been  taken  from  his  books  of  accounts,  was  not  taken 
from  the  same,  that  the  figures  given  at  that  time  showing  him  to  be 
a  man  of  wealth  were  entirely  false,  and  that  he  thereby  practiced  a 
fraud  against  the  Harriman  National  Bank.  It  is  further  insisted  that 
the  Harriman  National  Bank,  by  virtue  of  such  fraudulent  statement, 
loaned  to  Caleb  B.  Huiet  the  sum  of  $30,000,  without  security,  in  two 
loans  of  $15,000  each.  It  appears  that  the  notes  representing  tfiese  two 
loans  were  each  renewed  once.  However,  no  payments  of  any  kind 
were  made  upon  the  renewal  notes,  and  they  are  still  due  and  owing. 

It  further  appears  that  at  the  time  of  this  transaction  decedent  was 
investing  heavily  in  life  insurance,  payable  to  his  wife;  his  life  in- 
surance policies  at  the  time  of  his  death,  April  8,  1916,  amounting 
to  $215,000  face  value.  It  is  insisted  that  at  that  time  his  assets 
were  practically  nothing.  Lucy  C.  Huiet,  the  widow  of  the  decedent 
and  principal  beneficiary  of  the  policies,  and  Katharine  R.  Huiet,  a 
daughter,  were  made  parties  respondent  to  the  suit ;  also  the  Franklin 
Sugar  Refining  Company,  which  it  is  alleged  was  more  or  less  involv- 
ed in  Huiet's  financial  affairs,  and  the  Southeastern  Life  Insurance 
Company,  which  had  not  at  that  time  paid  two  of  the  policies,  were 
made  joint  respondents.  It  appears  that  these  two  policies  have  since 
been  paid  into  the  court,  and  the  Southeastern  Life  Insurance  Com- 
pany no  longer  has  any  interest  in  this  suit.  George  H.  Moffett  and 
the  Dime  Savings  Bank,  of  Charleston,  S.  C,  were  subsequently 
brought  in  as  administrators  d.  b.  n.  of  deceased. 

The  appellee  Lucy  C.  Huiet  in  her  answer  avers  that  she  has  no 
knowledge  as  to  the  exact  amount  or  present  status  of  her  husband's 
indebtedness,  and  further  alleges: 

**That  this  defendant  is  informed  and  believes  that  said  indebtedness  was 
in  no  way  or  manner  incurred  by  any  tsUsQ  or  fraudulent  representations  of 
the  said  Caleb  B.  Huiet" 
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She  further  denies  on  information  and  beliefs ' 

•*that  at  the  time  that  the  said  Indebtedness  arose  Caleb  B.  Huiet  was  seri- 
ously financially  embarrassed,  and  further  avers  that  to  the  best  of  her 
knowledge,  information  and  belief,  the  said  Caleb  B.  Hulet  was  at  the  time 
of  the  making  of  such  indebtedpess  fully  solvent;  and  she  further  denies 
that  she  at  any  time  consplre^l  or  connived  with  the  said  Caleb  B.  Hulet,  or 
any  other  i;)erson  or  persons  whomsoever,  to  cause  any  diversion  of  the  funds 
of  the  said  Caleb  B.  Hulet  as  alleged  in  the  bill  of  complaint." 

It  is  further  denied  by  the  defendant  that  she  had  any  knowledge  of 
the  alleged  insolvency  of  her  husband  at  the  time  of  payment  on  ac- 
count of  premiums  due  on  the  insurance  policies  in  question.  Numer- 
ous other  averments  are  contained  in  the  answer,  but  we  think  that 
those  we  mention  are  sufficient  for  the  purposes  of  this  opinion. 

The  court  below  rendered  a  decree,  dated  December  23,  1916,  in 
which  it  was  adjudged  that  the  creditors  were  entitled  to  the  sum  of 
$1,725.13,  with  interest  from  the  average  date  of  payment  of  premiums 
in  the  year  1914,  and  refused  all  other  relief  to  the  creditors.  Sub- 
sequently, none  of  the  creditors  having  filed  a  supersedeas,  the  im- 
pounded fund  was  paid  over  to  Lucy  C.  Huiet,  excepting  the  sum  above 
mentioned  awarded  to  the  creditors.  This  cause  comes  here  on  ai:^eal 
and  cross-appeal. 

It  is  insisted  by  appellant  that  the  court  below  erred  in  not  decree- 
ing that  it  was  entitled  to  all  the  proceeds  of  the  insurance  where  the 
policies  were  payable  to  the  wife  of  decedent;  the  first  assignment 
being  in  the  following  language : 

"That  his  honor,  the  District  Judge,  erred  in  falling  to  find  as  a  matter 
of  law  that,  when  assets  of  an  insolvent  are  diverted  to  the  purchase  of  In- 
surance In  fraud  of  creditors,  the  proceeds  of  the  policies  so  purchased 
should  be  applied  to  the  payment  of  the  debts  of  those  creditors — ^not  merely 
the  amount  diverted." 

By  this  assignment  it  is  assumed  that  the  decedent  purchased  insur- 
ance out  of  his  assets  while  insolvent.  It  appears  from  the  evidence 
that  the  policies  of  insurance  on  the  life  of  Caleb  B.  Huiet  at  the  date 
of  his  death,  and  payable  to  his  wife  as  beneficiary,  with  the  excep- 
tion of  the  policy  for  $25,000  in  the  New  York  Life  Insurance  Com- 
pany, were  taken  out  prior  to  the  date  of  the  insolvency  of  decedent, 
as  found  by  the  court  below.  It  also  appears  that  at  the  time  this 
policy  was  taken  out  decedent,  not  being  able  to  pay  the  premium  in 
cash,  deposited  two  bonds  as  collateral  security  in  payment  of  the  same, 
but  that  after  the  death  of  decedent  the  widow  redeemed  these  bonds 
and  turned  them  over  as  part  of  the  assets  of  the  decedent.  We  will 
pass  upon  the  legal  effect  of  this  transaction  later  on. 

[  1  ]  The  second  assignment,  in  our  opinion,  raises  the  real  and  most 
important  question  involved  in  this  controversy.  This  assignment  is 
in  the  following  language : 

"That  his  honor,  the  District  Judge,  erred  In  falling  to  find  as  a  matter 
of  law  that  section  2721  of  volume  1  of  the  Code  Of  Laws  of  South  Carolina, 
1012,  when  construed  with  section  3455  of  the  same  volume,  means  to  ex- 
empt from  the  claims  of  creditors  of  the  two  Insured  such  amiount  of  a 
policy  or  policies  of  Insurance  as  is  purchased  with  premiums  to  the  amount 
of  ^500  per  annum." 
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Section  3455  of  the  Code  of  Laws  of  South  Carolina  (1912)  is  as 
follows : 

"Every  feoffment,  gift,  grant,  alienation,  bargain,  and  conveyance  of  lands, 
tenements,  or  hereditaments,  goods,  and  chattels,  or  of  any  of  them,  or  of 
any  lease,  rent,  commons,  or  other  profit  or  charge  out  of  the  same,  by  writing 
or  otherwise;  and  every  bond,  suit  judgment,  and  execution,  which  may  be 
had  or  made,  to  or  for  any  intent  or  purpose  to  delay,  hinder,  or  defraud 
creditors  and  others  of  their  just  and  lawful  actions,  suits,  debts,  accounts, 
damages,  penalties,  and  forfeitures,  shall  be  deemed  and  taken  (only  as 
against  that  person  or  persons,  his  or  their  heirs,  successors,  executors,  ad- 
minlstmtors,  and  assigns,  and  every  of  them,  whose  actions,  suits,  debts, 
accounts,  damages,  penalties,  and  forfeitures,  by  such  guileful,  covinous  or 
fraudulent  devices  and  practices  as  is  aforesaid,  are,  shall,  or  might  be  in 
any  ways  disturbed,  hindered,  delayed,  or  defrauded)  to  be  clearly  and 
utterly  void,  frustrate,  and  of  none  effect;  any  pretence,  color,  feigned  con- 
sideration, expressing  of  use,  or  any  other  matter  or  thing  to  the  contrary 
notwithstanding." 

Also  section  2721  is  applicable,  and  should  be  considered  together 
with  the  section  which  we  have  just  quoted.    It  is  as  follows: 

"A  poUcy  of  insurance  upon  the  life  of  any  person  which  has  already  been 
or  may  hereafter  be  taken  out  in  which  it  is  expressed  to  be  for  the  benefit 
of  any  married  woman,  or  of  herself  and  her  children,  or  of  herself  and 
children  of  her  husband,  whether  procured  by  herself  or  her  husband,  shall 
inure  to  the  use  and  benefit  of  the  person  or  persons  for  whose  use  and  bene- 
fit it  is  expressed  to  be  taken  out ;  and  the  smn  or  net  amount  of  the  insur- 
ance becoming  due  and  payable  by  the  terms  of  the  policy  shall  be  payable 
to  the  person  or  persons  aforesaid,  free  and  dl8(diarged  from  the  claims  of  the 
representatives  of  the  husband,  or  of  any  of  his  creditors,  or  any  party  or 
parties  claiming  by,  through  or  under  him  or  them  or  either  of  them:  Pro- 
vided, however,  that  If  the  premium  paid  in  any  one  year  out  of  the  property 
or  funds  of  the  husband  shall  exceed  the  sum  of  five  hundred  doUars,  the 
exemption  from  the  claims  of  the  creditors  of  the  husband  shaU  not  apply  to 
so  much  of  said  premium  so  paid  as  shall  be  in  excess  of  five  hundred  dol- 
lars, but  such  excess,  with  the  interest  thereon,  or  so  much  thereof  as  may 
be  necessary,  shall  enure  to  the  benefit  of  such  creditors  if  the  same  be 
necessary  for  their  payment" 

Section  3455  is  practically  a  re-enactment  of  the  statute  of  Eliza- 
beth, which  was  intended  to  prevent  one,  by  donation  or  otherwise, 
from  disposing  of  his  property  so  as  to  avoid  the  payment  of  his  debts. 
However,  this  section  is  limited,  as  we  will  see,  to  a  certain  extent,  by 
the  second  section  which  we  have  quoted. 

The  statutes  of  South  Carolina  clearly  indicate  a  purpose  to  guard, 
as  much  as  possible,  the  rights  of  married  women.  A  striking  illus- 
tration of  this  is  the  statute  which  prevents  one  from  obtaining  a  di- 
vorce after  once  being  lawfully  married.  These  statutes,  as  we  have 
said,  should  be  considered  in  pari  materia,  in  order  that  we  may  as- 
certain the  extent  of  the  limitation  contained  in  section  2721.  It  was 
obviously  the  purpose  of  the  Legislature  to  go  as  far  as  possible  in  pro- 
tecting the  rights  of  creditors  as  against  one  who  might  become  insolv- 
ent by  purchasing  insurance  for  the  wife ;  but  when  these  two  statutes 
are  considered  together  it  is  clear  that  the  Legislature  also  intended  to 
safeguard  the  rights  of  the  wife.  The  Legislature  no  doubt  consid- 
ered it  improper  to  permit  a  husband  to  divert  all  of  his  assets  under 
the  guise  of  providing  for  his  wife.    Hence  the  provision  in  the  stat- 
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ute  that  any  money  invested  in  insurance,  together  with  the  interest 
thereon,  in  excess 'of  the  sum  of  $500,  should  be  subject  to  the  pay- 
ment of  a  husband's  debts ;  that  if  the  premium  of  any  one  year  out 
of  his  property  or  funds  should  exceed  this  amount  that  the  exemption 
in  favor  of  the  creditors  "shall  not  apply  to  so  much  of  said  premium 
so  paid  as  shall  be  in  excess  of  five  hundred  dollars,  but  such  excess, 
with  the  interest  thereon,  or  so  much  thereof  as  shall  be  necessary 
shall  inure  to  the  benefit  of  such  creditors  if  the  same  be  necessary 
for  their  payment."  This  was  intended  to  limit  the  provisions  of  sec- 
tion 2721,  which,  as  will  be  seen,  provides  that,  where  insurance  is 
taken  out  in  favor  of  the  wife  and  children,  "it  shall  inure  to  the  use 
and  benefit  of  the  person  or  persons  for  whose  benefit  it  was  secured," 
and  further  provides  that  the  net  amount  of  the  insurance  thus  ob- 
tained shall  be  "free  and  discharged  from  the  claims  of  the  representa- 
tives of  the  husband,  or  any  of  his  creditors,  or  any  party  or  parties 
claiming  by,  through  or  under  him  or  them  or  either  of  them." 

Under  the  provisions  of  this  statute  it  would  be  absurd  to  say  that 
one  could  not,  by  taking  out  insurance  and  paying  for  the  same  out 
of  his  own  money  or  property,  by  this  method  provide  a  sum  sufficient 
to  protect  his  wife  and  children  after  his  death.  This  principle  was 
annunciated  in  the  case  of  Central  Bank  of  Washington  v.  Hume,  128 
U.  S.  195,  9  Sup.  Ct.  41,  32  L.  Ed.  370.  That  portion  of  the  opinion 
pertinent  to  this  question  is  in  the  following  language : 

"Mrs.  Hume  was  confessedly  a  contracting  party  to  the  Maryland  policy; 
and  as  to  the  Connecticut  contracts  the  statute  of  the  state  where  they  were 
made  and  to  be  performeit  explicitly  provided  that  a  policy  for  the  benefit  of 
a  nmrried  woman  shall  Inure  to  her  separate  use  or  that  of  her  children; 
but  if  the  annual  premium  exceed  three  hundred  dollars,  the  amount  of  such 
excess  shall  Inure  to  the  benefit  of  the  creditors  of  the  person  having  the 
premiums.  The  rights  and  benefits  given  by  the  laws  of  Connecticut  In  this 
regard  are  as  much  part  of  these  contracts  as  If  Incorporated  therein,  not 
only  because  they  are  to  be  taken  as  If  entered  Into  there,  but  because  there 
was  the  place  of  performance,  and  the  stipulation  of  the  parties  was  made  with 
reference  to  the  laws  of  that  place.  »  ♦  ♦  The  obvious  distinction  be- 
tween the  transfer  of  a  policy  taken  out  by  a  person  upon  his  Insurable  In- 
terest In  his  own  life,  and  payable  to  himself  or  his  legal  representatives,  and 
the  obtaining  of  a  policy  by  a  person  upon  the  Insurable  interest  of  his  wife 
and  children,  and  payable  to  them,  has  been  repeatedly  recognized  by  the 
courts.  Thus  In  Elliott's  Appeal,  50  Pa.  75  [88  Am.  Dec.  525],  where  the 
policies  were  Issued  In  the  name  of  the  husband,  and  payable  to  himself  or 
his  personal  representatives,  and  while  he  was  insolvent  were  by  him  trans- 
ferred to  trustees  for  his  wife's  benefit,  the  Supreme  Court  of  Pennsylvania, 
while  holding  such  transfers  void  as  against  creditors,  say:  *We  are  to  be 
understood  in  thus  deciding  this  case  that  we  do  not  mean  to  extend  It  to 
policies  effected  without  fraud  directly  and  on  their  face  for  the  benefit  of 
the  wife,  and  payable  to  her ;  such  policies  are  not  fraudulent  as  to  creditors, 
and  are  not  touched  by  this  decision.'  In  the  use  of  the  words  *wlthout  fraud,' 
the  court  evidently  means  actual  fraud  participated  In  by  all  parties,  and  not 
fraud  Inferred  from  the  mere  fact  of  Insolvency;  and,  at  all  events,  In  Mc- 
Cutcheon's  Appeal,  99  Pa.  137,  the  court  say,  referring  to  Elliott's  Appeal: 
*The  policies  In  that  case  were  effected  In  the  name  of  the  husband,  and  by 
him  transferred  to  a  trustee  for  his  wife  at  a  time  when  he  was  totally  In- 
solvent. They  were  held  to  be  valuable  choses  in  action,  the  property  of 
the  assured,  liable  to  the  payment  of  his  debts,  and  hence  their  voluntary 
assignment  operated  In  fraud  of  creditors,  and  was  void  as  against  them 
under  the  statute  of  13  Elizabeth.    Here,  however,  the  policy  was  effected  In 
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the  name  of  the  wife,  and  in  point  of  fact  was  given  under  an  agreement 
for  the  surrender  of  a  previous  policy  for  the  same  amount  also  issued  in  the 
wife's  name.  ♦  ♦  ♦  The  question  of  good  faith  or  fraud  only  arises  in 
the  latter  case;  that  is,  when  the  title  of  the  beneficiary  arises  by  assign- 
ment. When  it  exists  by  force  of  an  original  issue  in  the  name,  or  for  the 
benefit  of  the  beneficiary,  the  title  is  good,  notwithstanding  the  claims  of 
creditors.  ♦  ♦  ♦  There  is  no  anomaly  in  this,  nor  any  conflict  with  the 
letter  or  spirit  of  the  statute  of  Elizabeth,  because  in  such  cases  the  policy 
would  be  at  no  time  the  property  of  the  assured;  and  hence  no  question 
of  fraud  in  its  transfer  could  arise  as  to  his  creditors.  It  is  only  in  the 
case  of  the  assignment  of  a  policy  that  once  belonged  to  the  assured  that  the 
question  of  fraud  can  arise  under  this  act.*  And  see  JEtna  Nat.  Bank  v.  U.  S. 
life  Ins.  Co.  [C.  C]  24  Fed.  770;  Pence  v.  Makepeace,  65  Ind.  345;  Succes- 
sion of  Hearing,  26  La.  Ann.  326 ;  Stigler  v.  Stlgler,  77  Va.  163 ;  Thompson 
V.  Cundlflf,  11  Bush  [Ky.]  567. 

"Conceding,  then,  in  the  case  in  hand,  that  Hume  paid  the  premiums  out  of 
his  own  money,  when  insolvent,  yet,  as  Mrs.  Hume  and  the  children  survived 
him,  and  the  contracts  covered  their  insurable  interest,  it  is  difticult  to  see 
upon  what  ground  the  creditors,  or  the  administrators  as  representing  them, 
can  take  away  from  these  dependent  ones  that  which  was  expressly  secured 
to  them  in  the  event  of  the  death  of  their  natural  supporter.  The  interest 
insured  was  neither  the  debtor's  nor  his  creditors'.  The  contracts  were  not 
payable  to  the  debtor,  or  his  representatives,  or  his  creditors.  No  fraud  on 
the  part  of  the  wife,  or  the  children,  or  the  insurance  company,  is  pretended. 
In  no  sense  was  there  any  gift  or  transfer  of  the  debtor's  property,  unless  the 
amounts  paid  as  premiums  are  to  be  held  to  constitute  such  gift  or  transfer. 
This  seems  to  have  been  the  view  of  the  court  below,  for  the  decree  awarded 
to  the  complainants  the  premiums  paid  to  the  Virginia  Company  from  1874  to 
18S1,  inclusive,  and  to  the  other  companies  from  the  date  of  the  respective 
policies,  amounting,  with  interest  to  January  4,  1883,  to  the  sum  of  $2,696.10, 
which  sum  was  directed  to  be  paid  to  Hiune's  administrators  out  of  the 
money  which  had  been  paid  into  court  by  the  Maryland  and  Connecticut 
Mutual  Companies.  But,  even  though  Hume  paid  this  money  out  of  his  own 
funds  when  insolvent,  and  if  such  payment  were  within  the  statute  of  Eliza- 
beth, this  would  not  give  the  creditors  any  interest  in  the  proceeds  of  the 
policies,  which  belonged  to  the  beneficiaries  for  the  reasons  already  stat- 
ed. ♦  *  ♦  If  in  some  cases  payments  of  premiums  might  be  treated  as 
gifts  Inhibited  by  the  statute  of  Elizabeth,  can  they  be  so  treated  here? 

**It  is  assumed  by  the  complainants  that  the  money  paid  was  derived  from 
Hume  himself,  and  it  is  therefore  argued  that  to  that  extent  his  means  for 
payment  of  debts  were  impaired.  That  the  payments  contributed  in  any 
appreciable  way  to  Hume's  insolvency,  is  not  contended.  So  far  as  pre- 
miums were  paid  in  1880  and  1881  (the  payments  prior  to  those  years  having 
been  the  annual  sum  of  $196.18  on  the  Virginia  policy),  we  are  satisfied  from 
the  evidence  that  Hume  received  from  Mrs.  Pickrell,  his  wife's  mother,  for 
the  benefit  of  Mrs.  Hiune  and  her  family,  an  amount  of  money  largely  in 
excess  of  these  payments,  after  deducting  what  was  returned  to  Mrs.  Pickrell, 
and  that  in  passing  the  premiums  upon  procuring  the  policies  in  the  Maryland 
and  the  Counecticut  Mutual,  Hume  was  appropriating  to  that  purpose  a  part 
of  the  money  which  he  considered  being  thus  held  in  trust;  and  we  think 
that,  as  between  Hume's  creditors  and  Mrs.  Hume,  the  money  placed  in 
Hume's  hands  for  his  wife's  benefit  is,  under  the  evidence,  equitable  as  much 
to  be  accounted  for  to  her  by  Hume,  and  so  by  them,  as  is  the  money  paid 
on  her  accoimt  to  be  accounted  for  by  her  to  him  or  them.  ♦  ♦  ♦  This 
argument  in  the  interest  of  creditors  concedes  that  the  debtor  may  right- 
fully preserve  his  family  from  suffering  and  want.  It  seems  to  us  that  the 
same  public  policy  which  justifies  this,  and  recognizes  the  support  of  wife 
and  children  as  a  positive  obligation  in  law  as  well  as  morals,  should  be  ex- 
tended to  protect  them  from  destitution  after  the  debtor's  death,  by  permitting 
him,  not  to  accumulate  a  fund  as  a  pennanent  provision,  but  to  devote  a  mod- 
erate portion  of  his  earnings  to  keep  on  foot  a  security  for  support  already,  or 
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\\  liich  conld  thereby  be,  lawfully  obtained — at  least  to  the  extent  of  requiring 
that,  under  such  circumstances,  the  fraudulent  intent  of  both  parties  to  the 
transaction  should  be  made  out.  And  Inasmuch  as  there  is  no  evidence  from 
which  such  intent  on  the  part  of  Mrs.  Hume  or  the  insurance  companies 
could  be  inferred,  in  our  judgment  none  of  these  premiums  can  be  recovered. 
**The  decree  is  affirmed,  except  so  far  as  it  directs  the  payment  to  the  ad- 
ministrators of  the  premiums  in  question  and  interest,  and,  as  to  that,  is 
reversed,  and  the  cause  remanded  to  the  court  below,  with  directions  to  pro- 
ceed in  conformity  with  this  opinion." 

Also  we  find  the  following  on  page  3794  of  volume  4,  Cooley's 
Briefs  on  Law  of  Insurance : 

"The  question  as  to  the  effect  of  the  insolvency  of  insured  upon  the  distri- 
bution of  the  proceeds  of  a  policy  payable  to  Insured's  family  has  been  treated 
by  the  courts  as  governed  by  the  principles  determining  the  effect  of  fraudulent 
conveyances,  rather  than  by  any  part  of  the  Insurance  law.  There  are, 
however,  numerous  cases  treating  the  effect  of  statutes  providing  for  an  ex- 
emption of  the  proceeds  of  life  policies  from  the  claims  of  creditors,  which 
may  be  properly  considered  here.  And  it  may  not  be  out  of  place  to  state 
the  general  rule  that  in  the  absence  of  a  special  statute  the  insolvency  of 
insured  will  give  the  creditors  no  claim  upon  the  proceeds  of  a  policy  pro- 
cured without  the  expenditure  of  any  money  by  insured  during  insolvency 
(First  Nat.  Bank  v.  Simpson,  152  Mo.  638,  54  S.  W.  506),  and  that,  though 
some  of  the  premiums  may  have  been  paid  during  Insolvency,  this  will  not 
necessarily  subject  the  proceeds  of  the  policy  to  the  payment  of  insured's 
debts,  even  to  the  extent  of  the  premiums  so  paid  (Central  Nat  Bank  v. 
Hume,  128  U.  S.  195,  9  Sup.  Ct.  41,  32  li.  Ed.  370;  contra  Fearn  v.  Ward, 
80  Ala.  555,  2  South.  114).  All  the  statutes  bearing  on  the  exemption  of  life 
policies  or  their  proceeds  seem  based  on  the  theory  that,  in  the  absence  of 
an  expressed  contrary  intent,  the  object  of  an  ordinary  life  insurance  policy 
should  be  considered  as  the  protection  of  insured's  family  after  his  death,  and 
that  this  object  and  desire  is  laudable  and  in  accordance  with  public  policy. 
They  provide,  in  substance,  that  the  proceeds  of  life  insurance  policies  taken 
out  for  the  benefit  of  certain  classes  of  beneficiaries  shall  be  free  from  the 
claims  of  creditors;  but  in  some  states  insurance  in  excess  of  certain  spec- 
ified amounts,  or  procured  while  the  insured  was  insolvent,  Is  declared  not 
exempt** 

The  court  below  held,  as  we  have  stated,  that  creditors  were  only 
entitled  to  the  premiums  paid  in  any  one  year  in  excess  of  the  sum  of 
$300,  and  interest  thereon,  after  the  date  deceased  became  insolvent, 
and  while,  technically  speaking,  appellants  by  assignment  of  error  do 
not  raise  the  question  as  to  whether  any  premiums  paid  in  excess  of 
$500  at  any  time  prior  thereto,  when  deceased  was  solvent,  should  be 
treated  as  subject  to  the  payment  of  the  debts  of  deceased,  however,  to 
interpret  this  statute,  in  view  of  the  facts  set  forth  in  the  record,  we 
feel  called  upon  to  pass  upon  that  question  also. 

In  enacting  this  statute  the  Legislature  no  doubt  carefully  considered 
the  whole  situation,  with  a  view  of  adopting  a  plan  by  which  it  could 
prevent  the  husband  from  diverting  more  than  $500  of  his  assets  for  the 
purpose  of  purchasing  insurance  for  his  wife  by  providing  that 
after  that  amount  had  been  purchased  any  additional  money  used  for 
that  purpose  should  be  treated  as  a  conversion  of  his  assets,  so  that  if 
he  should  become  insolvent  the  creditors  would  be  entitled  to  any 
such  amount,  together  with  interest  on  the  same.  This,  we  think,  is  a 
fair  and  equitable  provision. 
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It  is  urged  that,  where  one  is  solvent,  during  such  time  as  he  re- 
mains solvent  he  may  dispose  of  his  property  as  he  sees  fit.  Ordina- 
rily this  is  true,  but  the  Legislature  of  South  Carolina  evidently  in- 
tended by  the  enactment  of  this  statute  to  provide  against  the  contin- 
gency of  insolvency  in  the  interest  of  the  creditors  of  the  husband, 
and  therefore,  without  mentioning  insolvency  or  without  fixing  any 
particular  time  for  the  limitations  contained  in  the  statute  to  become 
effective,  simply  provided  that  only  $500  of  his  assets  should  be  ex- 
empt, so  that  in  the  event  he  should  become  insolvent  that  portion  of 
his  assets  which  he  invested  in  excess  of  $500  in  purchasing  insurance 
should  become  subject  to  the  payment  of  his  creditors  at  his  death. 

It  is  also  contended  that  the  construction  which  we  feel  impelled 
to  place  upon  this  statute,  in  many  instances,  would  work  a  great  hard- 
ship upon  the  wife ;  that  where  one  pays  premiums  on  a  policy  for  20 
years  or  more  that  such  premium  would,  in  the  aggregate,  absorb  the 
face  value  of  the  policy  at  the  death  of  the  insured.  In  this  connec- 
tion it  should  be  borne  in  mind  that  the  whole  amount  of  insurance 
purchased  in  any  one  year  by  the  payment  of  premiums  amounting 
*  to  $500  belongs  exclusively  to  the  wife  at  the  death  of  the  husband.  It 
is  a  matter  of  common  knowledge  that  one  may  purchase  as  much  as 
$8,000  or  $9,000  of  insurance  by  the  payment  of  $500,  and  the  proba- 
bilities are  that  in  the  majority  of  instances  policies  would  not  run  for 
more  than  10  or  IS  years ;  but,  even  if  they  should,  such  fact  would  not 
iiistify  us  in  reading  into  the  statute  a  proviso  which  was  not  placed 
there  by  the  Legislature  for  the  purpose  of  avoiding  a  contingency 
which  might  arise  under  the  ^atute. 

By  this  legislation  the  wife  is  entitled,  as  against  creditors,  to  the  pre- 
mium up  to  the  amount  of  $500  and  the  face  value  of  the  policy.  It  is 
perfectly  clear  that  any  insurance  that  the  husband  might  be  able  to  pur- 
chase by  paying  premiums  to  the  extent  of  $500  for  any  one  year  be- 
longs exclusively  to  the  wife,  and  is  therefore  not  subject  to  the  pay- 
ment of  any  debts  that  the  husband  may  have  contracted ;  and  we  think 
this  is  true,  even  if  the  husband  should  be  insolvent  at  the  time  that 
he  takes  out  the  insurance  policy,  inasmuch  as  the  word  "insolvency*' 
is  not  contained  in  section  2721,  which  excludes  the  idea  that  it  was  the 
purpose  of  the  Legislature  to  prevent  the  wife  from  enjoying  the 
benefits  accruing  under  the  policy,  subject  to  the  limitations  which  we 
have  already  mentioned.  It  is  clear,  we  think,  that  where  policies  are 
taken  out  in  addition  thereto  that  the  wife  is  entitled  to  any  and  all 
insurance  accruing  thereunder,  save  the  premiums  and  interest  there- 
on, as  we  have  stated.  In  other  words,  this  statute  clearly  indicates 
a  purpose  on  the  part  of  the  Legislature  to  permit  the  husband  to  pur- 
chase any  amount  of  insurance,  but  to  limit  the  amount  of  insurance 
that  the  wife  would  be  entitled  to  at  his  death  to  such  balance  as  might 
remain  after  deducting  therefrom  the  premiums  and  interest  thereon. 

Decisions  in  other  states  where  statutes  somewhat  similar  to  this  are 
in  force  support  this  conclusion.  The  statute  of  South  Carolina  and 
that  of  New  York  bearing  upon  this  question  are  identical  as  to  the 
point  involved  herein,  the  statute  of  New  York  being  in  the  following 
language: 

162  C.O.A.— 7 
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**When  the  premium  paid  In  any  year  out  of  the  property  or  funds  of  the 
husband  shall  exceed  $500,  such  exemption  from  such  claims  shall  not  apply 
to  so  much  of  the  said  premium  so  paid  as  shall  be  in  excess  of  $500,  but  such 
excess  ♦  ♦  ♦  shall  Inure  to  the  benefit  of  his  creditors."  Iiaws  N.  Y. 
1870,  c.  277. 

The  above  statute  was  amended  by  the  Legislature  of  New  York 
in  1896,  the  following  language  being  employed : 

Wheu  the  premium  paid  in  any  year  out  of  the  $500,'  and  such  excess 
shall  inure  to  the  benefit  of  insurance  purchased  by  premiums  in  excess  of 
$500  primarily  liable  for  the  husband's  debte.    Laws  1896,  c.  272. 

In  referring  to  the  statute  before  it  was  amended,  in  the  case  of 
Kittel  V.  Domeyer,  70  App.  Div.  134,  75  N.  Y.  Supp.  150,  the  court 
said: 

"  ♦  ♦  ♦  Only  so  much  of  the  premium  paid  as  was  in  excess  of  $500 
should  inure  to  the  benefit  of  CTeditors ;  that  is,  not  one,  but  all,  of  the  credi- 
tors of  the  deceased  husband,  and  such  excess  was  evidently  intended  to  be 
administered  as  part  of  his  estate  and  in  that  way  distributed  pro  rata 
among  all  the  creditors  according  to  their  respective  claims." 

The  court  in  that  case,  in  construing  the  statute  as  amended,  also 
said: 

"The  principal  and  substantially  the  only  change  which  seems  to  have  been 
made  by  the  act  of  1896  was  that  the  excess  of  premium  was  not  the  fund 
which  was  to  inure  to  the  benefit  of  creditors,  but  that  the  insurance  pur- 
chased by  premiimis  in  excess  of  $500  should  be  *primarily*  liable  for  the 
husband's  debts,  and  should  be  no  longer' free  from  the  claims  of  creditors 
and  representatiyes  of  the  husband.** 

'  In  view  of  the  amendment  to  the  New  York  statute  on  this  subject, 
wherein  it  is  expressly  declared  that  the  insurance  purchased  by 
premiums  in  excess  of  $500  should  be  liable  for  the  husband's  debt, 
and  the  decision  of  the  appellate  court  of  that  state  as  to  the  meaning 
of  the  original  statute  and  the  amendment  thereto,  it  is  easy  to  dis- 
tinguish the  case  which  we  have  just  quoted  from  the  case  at  bar,  and 
when  we  consider  the  fact  that  the  South  Carolina  Code  was  fashion- 
ed after  the  New  York  Code,  and  its  provision  in  respect  to  this  mat- 
ter being  in  practically  the  same  language,  leaves  little  doubt,  if  any, 
as  to  the  construction  to  be  placed  upon  the  South  Carolina  statute. 

[2]  It  is  expressly  denied  by  Mrs.  Huiet  that  she  had  any  knowl- 
edge of  the  alleged  fraudulent  transactions  of  her  husband,  or  that 
she  entered  into  an^  conspiracy  with  him  to  defraud  his  creditors,  and 
there  is  not  a  scintilla  of  evidence  to  contradict  this  averment.  How- 
ever, it  is  insisted  by  plaintiff  that  the  decedent  by  false  and  fraudu- 
lent representations  secured  the  money  from  appellant  with  which  to 
purchase  the  insurance  in  question.  The  court  below  found  as  a  fact, 
as  we  have  already  stated,  that  all  the  premiums  paid  for  insurance 
by  the  husband,  with  one  exception,  were  paid  anterior  to  the  time 
that  he  became  insolvent,  and  we  think  the  evidence  amply  justifies 
this  finding.  However,  we  fail  to  see  how  any  fraudulent  and  false 
representations  the  decedent  may  have  made  to  appellant  to  obtain 
money  could  affect  the  right  of  the  wife  to  enjoy  the  benefit  of  the  ex- 
emptions to  which  she  was  entitled  under  a  legislative  grant. 
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[3]  The  fifth  assignment  of  error  is  in  the  following  language: 
"That  Ms  honor,  the  District  Judge,  erred  in  failing  to  find  as  a  matter 
of  law  that  when  the  Franklin  Sugar  Refining  Company  became  willing  to 
surrender  the  policies  of  life  insurance  in  the  Southeastern  Life  Insurance 
Company  for  $60,000.  the  act  of  C.  B.  Huiet  in  having  these  policies  as- 
signed to  his  wife  rather  than  to  his  creditors  (Huiet  at  that  time  having 
power  of  appointment  over  the  policies),  was  a  diversion  of  assets  in  fraud 
of  his  creditors." 

It  is  also  insisted  that  at  the  time  this  assignment  was  made,  even 
though  the  wife  before  such  assignment  would  have  been  entitled  to 
receive  the  benefits  thereunder  at  the  death  of  her  husband,  that  the 
assignment  of  the  wife  to  the  Franklin  Sugar  Refining  Company  as 
a  creditor  would  have  changed  the  contract  of  insurance  so  as  to  ter- 
minate any  interest  that  she  might  have  had  therein,  and,  further,  that 
the  reassignment  by  the  creditor  of  these  policies  in  favor  of  the  wife 
constituted  a  fraudulent  conveyance  on  the  part  of  Huiet. 

It  would  be  unreasonable  to  hold  that  a  wife  who  had  an  interest 
in  life  insurance  policies,  as  in  this  instance,  by  making  an  assignment 
to  aid  her  husband  temporarily  to  bridge  over  his  financial  troubles, 
thereby  relinquished  any  right  or  title  which  she  may  have  had  to  the 
insurance  accruing  thereunder,  and  it  would  be  manifestly  unjust  un- 
der such  circumstances  to  hold  that  anv  reassignment  made  by  the 
creditor,  so  as  to  reinvest  the  wife  with  her  interest  therein,  was  a 
fraudulent  transaction  as  respects  the  other  creditors  of  the  husband. 
We  think  that  this  is  so  plain  that  it  is  not  necessary  to  cite  many  au- 
thorities in  support  thereof.  In  passing,  however,  we  will  cite  the 
case  of  Palmer  v.  Mutual  Life  Ins.  Co.,  38  Misc.  Rep.  318,  77  N.  Y. 
Supp.  869 ;  also  the  case  of  McNevins  v.  Prudential  Ins.  Co.  of  Amer- 
ica, 57  Misc.  Rep.  608,  108  N.  Y.  Supp.  745,  wherein  the  Supreme 
Court  held  that  the  cancellation  of  the  debt  of  necessity  extinguished 
the  creditors'  interest,  which,  at  most,  was  only  conditional,  and  that 
by  cancellation  of  the  debt  and  the  reassignment  of  the  policy  the 
beneficiary  becomes  reinvested  with  the  title  to  the  same,  and  occupies 
precisely  the  same  position  that  she  occupied  at  the  time  the  policies 
were  taken  out  in  her  favor.  It  follows  that  the  court  below  was  not 
in  error  as  respects  its  ruling  on  this  point. 

[4]  The  court  below  held  that,  inasmuch  as  Mrs.  Caleb  B.  Huiet 
redeemed  the  bonds  which  had  been  placed  as  collateral  by  her  hus- 
band, as  found  by  the  court  below,  and  returned  these  bonds  to  the 
estate,  thereby  increasing  the  assets  of  the  deceased  to  that  extent, 
that  in  equity  she  would  be  entitled  to  such  premium  as  was  paid 
thereon.  We  think  that  in  view  of  the  facts  this  ruling  was  eminently 
proper.  We  have  carefully  examined  the  numerous  cases  cited  by  ap- 
pellant, but  are  of  opinion  that  they  do  not  apply  to  this  question ;  the 
facts  being  easily  distinguished  from  those  of  the  case  at  bar. 

Having  disposed  of  the  material  assignments,  from  what  we  have 
said  as  respects  the  various  contentions  of  the  parties,  it  follows  that 
the  court  below,  in  decreeing  that  the  creditors  were  only  entitled  to 
recover  premiums  paid  in  excess  of  $500  for  any  one  year  from  the 
date  of  the  insolvency  of  the  decedent,  was  in  error.  Therefore  the 
decree  of  the  lower  court  should  be  modified,  so  as  to  entitle  the  cred- 
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itors  to  recover  all  the  premiums  paid  in  any  one  year,  except  $500 
and  interest  thereon. 

It  follows,  therefore,  that  the  decree  of  the  court  below,  to  this  ex- 
tent, must  be  modified  and  affirmed. 

KNAPP,  Circuit  Judge  (dissenting  in  part).  I  cannot  agree  to  a 
construction  of  the  South  Carolina  statute  which  takes  from  the  wife 
and  gives  to  the  husband's  creditors  the  excess  over  $500  of  premiums 
paid  by  him  "in  any  one  year"  when  he  was  perfectly  solvent.  A  single 
illustration  will  serve  the  purpose  of  argument.  It  is  not  uncommon 
to  take  out  a  "paid-up"  life  policy ;  that  is,  a  policy  for  which  a  lump 
sum  is  paid  at  the  time  it  is  issued,  in  lieu  of  annual  or  other  stated 
payments.  At  the  age  of  25,  a  husband  insures  his  life  for  such 
amount,  payable  to  his  wife  at  his  death,  as  $10,000  then  paid  will 
purchase.  He  is  solvent  at  the  time,  and  continues  solvent  for  40  years, 
when  some  misfortune  overtakes  him,  and  he  dies  heavily  indebted, 
leaving  little  or  no  property.  In  such  a  case,  if  the  majority  are  right, 
the  husband's  creditors,  whose  claims  may  not  have  accrued  until 
within  a  year  before  his  death,  can  take  from  the  insurance  money,  as 
against  the  wife,  the  sum  of  $9,500,  with  interest  thereon  for  40  years, 
which  might  aggregate  enough  to  exhaust  the  policy.  It  seems  clear 
to  me  that  the  language  of  this  statute  does  not  require  and  should  not 
receive  a  construction  under  which  such  a  palpably  unjust  result  is 
possible.  I  am  of  opinion  that  the  creditors  referred  to  in  the  proviso, 
the  meaning  of  which  is  in  dispute,  are  creditors  whose  rights  are  ad- 
versely affected  by  payments  of  premiums  because  of  the  insolvency 
of  the  debtor  when  such  payments  were  made,  or  because  the  pay- 
ments themselves  contributed  to  his  insolvency.  True,  the  statute 
makes  no  mention  of  insolvency ;  but  that  would  appear  to  be  implied, 
since  it  has  no  application  except  to  an  insolvent  condition.  When 
that  condition  exists,  the  proviso  comes  in  to  limit  the  annual  amount 
that  may  be  paid  for  insurance,  and  I  cannot  believe  that  the  Legisla- 
ture ever  intended  to  give  to  "such  creditors"  any  right  to  premiums 
previously  paid,  when  the  insured  was  entirely  solvent,  although  such 
premiums  were  more  than  $500  a  year. 

As  I  read  it,  the  Domeyer  Case  cited  in  the  majority  opinion,  is  not 
in  point.  The  report  of  that  case  (70  App.  Div.  134,  75  N.  Y.  Supp. 
150)  states  that  the  judgment  of  the  trial  court  was  sought  to  be  sus- 
tained "upon  the  theory  that,  inasmuch  as  Domeyer  for  several  years 
prior  to  his  death  was  insolvent,  and  during  that  time  (italics  mine) 
the  premiums  on  all  of  the  policies  referred  to  exceeded  $500  a  year, 
and  such  premiums  were  paid  out  of  his  own  property,  the  plaintiff 
as  a  creditor  is  entitled  to  recover,"  etc.  Apparently,  therefore,  the 
court  was  dealing  with  a  case  where  the  excess  premiums  were  all 
paid  after  the  insured  became  insolvent,  and  the  question  here  con- 
sidered was  not  involved. 

I  think  the  decree  below  was  right,  and  should  be  affirmed  without 
modification. 
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(249  Fed.  867) 

PIERCE  V.  HARPER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  5,  1918.) 

No.  3090. 

1.  Bnxs  AND  Notes  €=s>476(1),  493(3)— Action  on  Note — Defenses— Want  of 

Consideration. 

An  answer  to  an  action  on  a  promissory  note,  which  merely  avers  that 
no  consideration  moved  to  the  maker,  is  not  sutUdent ;  but,  to  constitute 
a  defense,  it  must  also  aver  that  the  payee  did  not  thereby  suffer  a  loss 
or  detriment,  and  the  pleading  must  be  supported  by  proof. 

2.  Biu^  AND  Notes  «&=>518(1) — ^Vauditt — Consideration. 

Defendant  purchased  an  Interest  in  a  partnership,  giving  a  note  there- 
for, payable  out  of  the  profits  of  the  business.  The  partner  to  whom  the 
note  was  given  died,  and  defendant  executed  and  delivered  to  his  execu- 
tor two  notes  for  the  amount  due  on  his  prior  note,  containing  no  condi- 
tions, one  of  which  was  payable  to  plaintiff,  who  was  a  legatee.  The  ex- 
ecutor sent  the  note  to  plaintiff  by  mall,  and  she  accepted  it  as  part  of 
her  legacy,  having  no  knowledge  of  the  conditions  under  which  it  was 
given  until  long  after  its  maturity.  The  firm  became  insolvent,  and  de- 
fendant received  nothing  from  its  assets.  Held,  that  such  facts  did  not 
sustain  the  defense  that  the  note  was  without  consideration. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Action  at  law  by  Cora  H.  Harper  against  P.  C.  Pierce.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Suit  by  Cora  H.  Harper  against  F.  C.  Pierce  upon  a  promissory  note.  De- 
fendant Pierce  purchased  from  E.  L.  Hart  an  Interest  In  the  firm  of  Hart 
&  Co.,  of  Cleveland,  Ohio,  and  agreed  to  pay  for  such  interest  the  sum  of 
$10,000  ''out  of  the  profits  of  the  business  of  Hart  &  Co."  He  gave  his 
promissory  note  for  $10,000,  payable  to  E.  L.  Hart  "out  of  the  profits  of 
Hart  &  Co."  The  sum  of  $1,500  was  paid  upon  the  note,  leaving  a  balance 
of  principal  owing  thereon  of  $8,500.  E.  L.  Hart  died,  leaving  a  last  will  and 
testament,  in  which  plaintifiTs  brother,  F.  W.  Hart,  was  named  as  executor. 
The  will  directed  that  the  estate  of  the  testator  should  be  converted  into 
cash  and  so  distributed.  Plaintiff,  Cora  A.  Harper,  was  entitled  to  a  distribu- 
tive share  of  the  estate.  At  the  solicitation  of  the  executor.  Pierce  executed 
two  notes  to  take  the  place  of  the  original  note  belonging  to  the  estate  of 
E.  L.  Hart.  One  of  the  new  notes  was  for  $4,500,  dated  November  1,  1905,  and 
payable  to  Cora  A.  Harper  one  year  after  its  date.  This  note  was  in  the 
usual  form,  and  did  not  recite  that  it  was  to  be  paid  "out  of  the  profits  of 
Hart  &  Co." ;  but  the  executor  promised  to  inform  Mrs.  Harper  that  it  was 
to  be  so  paid.  The  executor  sent  the  note  to  Mrs.  Harper,  without  giving 
her  such  Information,  and  without  any  previous  agreement  on  her  part  that 
she  would  accept  the  same.  However,  she  did  accept  it,  and  liad  no  knowledge 
or  information  as  to  its  origin,  or  of  the  agreement  between  Pierce  and 
E.  L.  Hart  for  the  payment  of  the  original  note  out  of  firm  profits.  After 
the  note  was  given  to  Mrs.  Harper,  the  firm  of  Hart  &  Co.  became  insolvent 
and  was  dissolved.  None  of  the  partners  received  anything  from  the  sale  ol 
the  firm's  assets.  Defendant  paid  interest  to  Mrs.  Harper  for  two  years, 
but  paid  nothing  upon  the  principal  of  the  note.  The  declaration  in  this 
suit  was  the  usual  one  upon  a  promissory  note.    The  answer  admitted  the 
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execution  of  the  note,  set  forth  many  of  the  facts  above  stated,  alleged  knowl- 
edge on  the  part  of  plaintiff  at  the  time  of  the  acceptance  of  the  note  of 
the  agreement  for  Its  payment  out  of  firm  profits,  and  averred  want  of  con- 
sideration.   The  reply  denied  such  knowledge. 

At  the  trial,  the  note  was  offered  and  received  in  evidence.  Plaintiff  tes- 
tified that  she  was  its  owner,  that  she  received  it  by  mail  from  her  brother,  the 
executor,  about  the  time  of  its  execration,  and  that,  until  long  after  its  ma- 
turity, she  did  not  learn  that  the  note,  or  any  prior  note  of  which  it  was  a 
renewal,  was  payable  out  of  the  profits  of  Hart  &  Co.  Defendant  admitted 
**that  he  was  unable  to  prove  that  plaintiff  was  not  the  original  owner  of 
said  note,  and  had  no  proof  of  the  allegation  in  defendant's  answer  that 
plaintiff  accepted  and  took  the  note  with  knowledge  that  defendant  had  an 
agreement  with  E.  L.  Hart,  or  with  Frank  W.  Hart,  as  executor  of  the  estate 
of  E.  L.  Hart,  that  said  note  was  payable  only  out  of  the  profits  of  Hart  i& 
Co."  He  offered  proof  of  the  other  allegations  in  his  answer.  The  trial  court 
held  that  the  proofs  so  offered,  if  received,  would  not  constitute  a  defense, 
and  directed  Judgment  to  be  entered  in  favor  of  plaintiff  for  the  amount  of 
the  note,  both  principal  and  interest. 

Smith,  Taft,  Arter  &  Smith,  of  Cleveland,  Ohio,  for  plaintiff  in  er- 
ror. 

Holding,  Masten,  Duncan  &  I<eckie,  of  Cleveland,  Ohio,  for  defend- 
ant in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SES- 
SIONS, District  Judge. 

SESSIONS,  District  Judge  (after  stating  the  facts  as  above).  The 
defense  pleaded  was  that  the  note  was  given  and  obtained  without 
consideration.  Hence  the  burden  was  upon  paintiff  to  establish  by  a 
preponderance  of  the  evidence  a  valuable  consideration  for  the  note. 
Ginn  v.  Dolan,  81  Ohio  St.  121,  90  N.  E.  141,  135  Am.  St.  Rep.  761, 
18  Ann.  Cas.  204.    Has  she  sustained  that  burden? 

[1,2]  The  note  itself,  when  produced  and  introduced  in  evidence, 
carried  with  it  the  presumption  that  it  was  given  for  a  valuable  con- 
sideration. Section  8129,  General  Code  of  Ohio.  Such  consideration 
may  consist  either  of  an  advantage  or  benefit  received  by  the  maker,  or 
of  a  disadvantage  or  detriment  suffered  by  the  payee.  An  answer  to 
a  suit  upon  a  promissory  note,  which  merely  avers  that  no  considera- 
tion moved  to  the  promisor,  is  not.  sufficient,  but,  to  constitute  a  de- 
fense, must  also  a^er  that  the  promisee  did  not  thereby  suffer  a  loss 
or  detriment;  and  the  pleading  must  be  supported  by  proof.  Dal- 
rymple,  Adm'r,  v.  Wyker,  Adm'r,  60  Ohio  St.  108,  53  N.  E.  713. 
Tested  by  this  rule,  the  facts  which  defendant  pleaded  and  offered  to 
prove  did  not  overcome  or  counterbalance  the  prima  facie  case  made 
by  plaintiff,  and  did  not  constitute  a  defense  to  the  action.  It  clearly 
appears  that  the  conditional  or  contingent  indebtedness  of  the  defend- 
ant to  the  estate  of  E.  L.  Hart  was  partially  canceled  and  discharged 
by  the  giving  of  the  note  to  plaintiff.  This  in  itself  constituted,  at 
that  time,  a  valuable  consideration  moving  to  defendant.  It  is  a  fair 
inference,  also,  that  plaintiff  received  and  accepted  the  note  in  lieu  of 
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cash  to  which  she  was  entitled  from  her  uncle's  estate.     If  so,  she 
suflFered  a  detriment  or  loss,  which  constituted  a  valuable  consideration 
for  the  note.    In  either  case  she  was  a  bona  fide  holder  for  value. 
The  judgment  is  affirmed,  with  costs. 


(249  Ted.  869) 

CHEW  HOY  QUONG  v.  WHITE,  Immigration  Com'r. 

(Circuit  CJourt  ot  Appeals,  Ninth  Circuit    April  1,  1918.) 

No.  308a 

1.  Aliens  ^=s>32(4) — CThinkbb  Persons — Depobtation  Proceedings. 

A  Chinese  woman,  applying  for  admission  into  the  United  States  as 
the  wife  of  a  Chinese  merchant,  was  denied  a  fair  hearing  where,  pending 
the  determination  of  her  application  by  the  immigration  authorities,  her 
attorneys  were  not  allowed  to  Interview  her. 

Z  AuENS  <8=»32(9) — Chinese  Persons — Fair  Hearing. 

A  hearing  on  an  application  of  a  Chinese  person  for  admission  Into  the 
United  States  Is  unfair,  where  the  immigration  authorities  received  and 
acted  upon  a  confidential  communication,  the  source  and  contents  of 
which  they  did  not  disclose  to  the  applicant  or  her  attorneys,  so  as  to 
allow  any  rebuttal. 

Appeal  from  the  District  Court  of  the  United  States  for  the-  First 
Division  of  the  Northern  District  of  California;  Wm.  C.  Van  Fleet, 
Judge. 

Petition  by  Chew  Hoy  Quong,  on  behalf  of  his  wife,  Quok  Shee, 
for  writ  of  habeas  corpus  against  Edward  White,  Commissioner  of 
Immigration  at  the  Port  of  San  Francisco,  Cal.  From  a  judgment  de- 
nying the  writ,  petitioner  appeals.  Reversed,  and  cause  remanded, 
with  instructions  to  issue  the  writ. 

The  appellant,  a  Chinese  merchant  domiciled  in  the  United  States,  appeals 
from  an  order  of  the  court  below  denying  his  petition  for  a  writ  of  habeas 
corpus  OR  behalf  of  Quok,  Shee,  whom  he  alleged  to  be  his  wife.  The  petition 
alleged  that  Quok  Shee  was  unlawfully  imprisoned  and  restrained  of  her 
liberty  by  the  Commissioner  of  Immigration ;  that  on  May  15,  1915,  the  peti- 
tioner, who  had  been  a  Chinese  merchant  lawfully  domiciled  in  San  Francisco 
for  more  than  20  years,'  departed  for  China  on  a  temporary  visit,  and  was 
there  married  to  Quok  Shee,  and  that  In  company  with  his  wife  he  returned 
to  San  Francisco  on  September  1,  1916;  that  a  hearing  was  had  before  the 
lnsi)ector,  who  reported  favorably  on  Quok  Shee's  application  for  admission 
to  the  United  States  as  the  wife  of  the  petitioner,  but  that  thereafter  the 
Commissioner  ordered  a  re-examlnation,  the  result  of  which  was  that  Quok 
Shee's  application  was  denied ;  and  that  upon  her  appeal  from  that  decision, 
the  Secretary  of  Labor  ordered  that  she  be  deported.  The  petition  alleged 
that  the  hearing  was  unfair,  in  that,  after  the  appeal  had  been  taken,  the 
attorneys  for  Quok  Shee  were  denied  the  privilege  of  interviewing  her  for  the 
purpose  of  introducing  further  evidence  in  support  of  her  appeal ;  also  that 
in  the  records  of  the  immigration  authorities  it  appears  that  their  decision 
was  Influenced  by  a  confidential  communication  which  they  had  received  in 
reference  to  the  right  of  Quok  Shee  to  admission  into  the  United  States, 
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which  confidential  information  was  forwarded  to  the  Commissioner  of  Labor, 
to  be  considered  on  the  appeal,  as  is  shown  from  the  following  extract:  "This 
is  one  of  the  three  cases  in  which  the  department  received  apparently  au- 
thentic confidential  information  going  to  show  that  the  women  involved  were 
being  brought  to  this  country  for  immoral  purposes."  And  the  petitioner  al- 
leged upon  information  and  belief  that  the  immigration  authorities  decided 
his  wife's  application  for  admission  to  the  United  States  adversely  by  reason 
of  such  confidential  information,  which  was  not  permitted  to  be  of  record, 
and  was  not  known  to  the  petitioner,  or  Quok  Shee,  or  her  attorneys. 

Dion  R.  Holm  and  Roy  A.  Bronson,  both  of  San  Francisco,  Cal., 
for  appellant. 

John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2] 
The  denial  of  the  right  of  the  applicant's  attorneys  to  interview  her 
pending  the  determination  of  her  application  by  tfie  immigration  au- 
thorities was,  we  think,  in  itself  sufficient  ground  for  holding  that 
the  hearing  was  unfair.  Mah  Shee  v.  White,  242  Fed.  868,  155  C.  C. 
A.  456.  Aside  from  that,  we  hold  that  the  fact  that  the  immigration 
authorities  received  a  confidential  communication  concerning  the  ap- 
plicant's right  to  admission,  upon  which  they  acted,  and  which  was 
forwarded  to  the  Department  of  Labor  for  its  consideration,  was 
sufficient  to  constitute  the  hearing  unfair.  However  far  the  hearing 
on  the  application  of  an  alien  for  admission  into  the  United  States 
may  depart  from  what  in  judicial  proceedings  is  deemed  necessary  to 
constitute  due  process  of  law,  there  clearly  is  no  warrant  for  basing 
decision,  in  whole  or  in  part,  on  confidential  communications,  the 
source,  motive,  or  contents  of  which  are  not  disclosed  to  the  applicant 
or  her  counsel,  and  where  no  opportunity  is  afforded  them  to  cross- 
examine,  or  to  offer  testimony  in  rebuttal  thereof,  or  even  to  know 
that  such  communication  has  been  received. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  issue  the  writ. 
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(249  Fed.  871) 

ATLANTIC  FRUIT  CO.  v.  A  CARGO  OF  SUGAB. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  11,  1917.) 

No.  63. 

Shipping  ^=»58(3) — Retention  of  Vessel  After  Expiration  of  Charter — 
Damages. 

Damages  recoverable  by  a  shipowner  from  a  charterer,  for  the  reten- 
tion of  the  vessel  and  the  making  of  a  new  voyage  after  the  charter  term 
expired,  held,  under  the  facts  shown,  properly  measured  by  the  current 
rate  of  hire. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Atlantic  Fruit  Company  against  a  cargo  of 
sugar  and  Edward  M.  Raphel  &  Co.,  Incorporated.  Decree  for  libel- 
ant, and  respondents  appeal.    Affirmed. 

The  following  is  the  opinion  of  Augustus  N.  Hand,  District  Judge, 
on  exceptions  to  the  commissioner's  report: 

The  special  commissioner  allowed  the  current  rate  of  hire  as  damages  for  a 
retention  by  the  charterer  of  the  Chartered  vessel  during  the  period  of  a  new 
voyage  after  the  expiration  of  the  term  of  the  charter  party.  That  this  voyage 
was  imdertaken  by  the  charterer  without  knowledge  that  the  charter  party  had 
not  been  extended  cannot  change  the  rule  of  damages. 

It  is  urged  that  an  exception  to  the  general  rule  of  damages  should  be  made 
in  this  case  because  the  libelant  had  intended  the  vessel  for  the  banana  trade 
and  was  able  to  secure  a  substitute  ship  at  a  rate  of  hire  less  than  that  al- 
lowed by  the  commissioner.  It  Is  impossible  to  say  what  the  ship  would  have 
earned  for  the  libelant  in  the  banana  trade.  The  use  of  the  vessel  for  such  a 
purpose  might  have  been  much  more  advantageous  than  an  extension  of  the 
charter  to  respondents  at  even  the  prevailing  liigh  rate  of  charter  hire.  Tlie 
respondents  seem  to  have  had  notice  of  a  proposed  use  of  the  vessel  by  the 
libelant  at  the  time  the  unauthorized  voyage  was  entered  upon  for  the  banana 
trade,  but  did  not  know  of  damage  to  any  particular  fruit  by  delay.  More- 
over, damages  based  upon  the  earnings  from  such  a  venture  would  have  been 
as  speculative  as  the  alleged  damage  to  fruit  caused  by  the  failure  promptly  to 
surrender  the  vessel  at  the  end  of  the  charter  period  which  I  rejected  at 
the  trial  upon  objection  of  the  respondents.  If  the  libelant  is  not  to  be  al- 
lowed what  it  would  have  secured,  had  the  vessel  been  employed  in  the 
banana  trade  as  originally  proposed  by  libelant,  the  only  alternative,  and  I 
think  clearly  the  customary  and  fair  measure  of  damages,  would  be  the  cur- 
rent rate  of  hire  as  found  by  the  commissioner. 

The  exceptions  to  the  report  should  l>e  overruled,  and  the  report  should  be 
confirmed. 

Raoul  E.  Desvemine,  of  New  York  City,  for  appellants. 

Hunt,  Hill  &  Betts,  of  New  York  City  (Geo.  Whitefield  Betts,  Jr., 
and  George  C.  Sprague,  both  of  New  York  City,  of  counsel),  for  ap- 
pellee. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

PER  CURIAM.    Decree  affirmed. 
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(249  Fed.  872) 

ECONOMY  FUSE  &  MFG.  00.  v.  OHASE-SHAWMUT  CO. 

(Circuit  Court  of  Appeals,  Elrst  (nrcuit    March  26,  19ia) 

No.  1303. 

1.  Patents  ^=»328 — ^Validity — Invention. 

The  Glbbs  improvement  patent,  No.  797,051,  describing  an  improved 
assembling  of  meclianical  means  for  more  securely  holding  in  place  termi- 
nal plates  connected  with  electric  fuse  wires,  which  serve  to  break  cir- 
cuits under  abnormal  conditions,  Jield  valid,  showing  Invention. 

2.  Patents  «&=>178 — Range  op  Equivalents. 

Where  all  a  patentee  did  was  to  invent  a  way  in  which  old  mechanical 
means  could  be  assembled  for  the  purpose  of  doing  something  that  had 
previously  been  done  through  different  mechanical  means,  the  patent 
should  be  narrowly  construed;  that  is  the  inventor  is  entitled  only  to  a 
range  of  equivalents  commensurate  with  the  scope  of  his  invention. 

3.  Patents  ^=»328 — Infbingement. 

The  Gibbs  improvement  patent,  No.  797,054,  for  improved  method  of  as- 
sembling mechanical  means  for  more  securely  holding  in  place  terminal 
plates  connected  with  electric  fuse  wires,  on  fusible  strips,  held  not  in- 
fringed by  defendant's  device,  as  the  patent  should  receive  a  narrow  con- 
struction. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;   Frederic  Dodge,  Judge. 

Suit  by  the  Chase-Shawmut  Company  against  the  Economy  Fuse 
&  Manufactui:ing  Company.  From  a  decree  for  complainant,  defend- 
ant appeals.    Affirmed  in  part,  and  in  part  set  aside. 

George  L.  Wilkinson,  of  Chicago,  111.,  and  Hervey  S.  Knight,  of 
Washington,  D.  C.  (Henry  M.  Huxley,  of  Chicago,  111.,  and  Henry 
F.  Hurlburt,  Jr.,  of  Boston,  Mass.,  on  the  brief),  for  appellant. 

Guy  Cunningham,  of  Boston,  Mass.,  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

ALDRICH,  District  Judge.  [1]  The  object  of  the  Gibbs  improve- 
ment patent  (797,054),  which  describes  and  provides  for  an  improved 
assembling  of  mechanical  means  for  more  securely  holding  in  place 
terminal  plates  connected  with  electric  fuse  wires,  or  fusible  strips, 
which  serve  to  break  circuits  under  conditions  of  abnormal  and  ex- 
.cessive  electric  currents,  thereby  affording  protection  to  electrical  ap- 
paratus, and  protection  to  other  property  against  danger  of  fires,  was 
sufficiently  set  forth,  and  the  means  for  doing  it  were  sufficiently 
analyzed  and  elaborated  by  Judge  Dodge,  sitting  in  the  District  Court, 
with  the  result  of  sustaining  the  patent,  and  there  seems  to  be  no  rea- 
son for  disagreeing  with  that  result,  or  for  renewed  discussion  in  re- 
spect to  the  patent,  further  than  to  look  at  the  grounds  upon  which 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQIC 


BOONOHT  rUSE  A  MFQ.  CO.    V.  CHA8E-8HAWMTJT  CO.  107 

the  patent  was  sustained,  so  far  as  they  are  pertinent  to  the  inquiry 
whether  the  finding  of  infringement  should  be  sustained. 
The  learned  judge  in  the  court  below  said: 

"The  locking  plates,  whether  notched  or  not,  co-operating  with  notches  In 
the  terminal  plates  to  hold  the  latter  against  longitudinal  movement  when 
themselves  held  In  place  between  the  cap  and  body,  and,  being  the  'means* 
referred  to  In  claim  1,  I  regard  as  constituting  the  distinguishing  feature  of 
the  patented  structure.  In  adapting  these  locking  plates  to  operate  In  the 
manner  described.  In  combination  with  the  other  above  elements  claimed,  I 
think  invention  was  displayed  and  a  patentable  novelty  added  to  the  prior  art 
sufficient  to  sustain  the  patent.  ♦  ♦  ♦  It  Is  true,  however,  that,  in  view  of 
the  structures  of  the  prior  art,  the  claims  are  not  entitled  to  a  broad  con- 
struction. While  I  do  not  regard  them  as  confined  strictly  to  the  exact  spe- 
cific construction  shown  and  described,  I  think  they  can  be  permitted  to  cover 
only  combinations  including  elements  clearly  equivalent  in  character  and 
mode  of  operation." 

After  saying  this,  the  learned  judge  further  said: 

"Whether  the  defendant's  Infringing  device  answers  this  description,  I 
regard  as  a  question  not  free  from  difficulty." 

[2, 3]  It  must  be  observed  that,  in  stating  the  grounds  for  sustain- 
ing the  patent,  there  is  no  suggestion  of  discovery,  or  of  using  new 
mechanical  means,  and  we  think  there  was  nothing  of  that  kind  in- 
volved. All  the  patentee  did  was  to  suggest  a  way  in  which  old  me- 
chanical means  could  be  assembled  for  the  purpose  of  doing  some- 
thing that  had  previously  been  done  through  different  mechanical 
means.  Under  such  circumstances,  it  would  seem  sufficiently  settled 
that  the  inventor  is  only  entitled  to  a  range  of  equivalents  commen- 
surate with  the  scope  of  his  invention. 

While  there  seems  to  be  no  occasion  to  disagree  with  the  District 
Court's  interpretation  of  the  claims,  or  the  proposition  of  that  court 
that  they  are  not  to  be  confined  strictly  to  the  exact  specific  construc- 
tion shown  and  described,  and  that  they  may  be  permitted  to  cover 
only  combinations  including  elements  clearly  equivalent  in  character 
and  mode  of  operation,  it  would  seem  that,  under  the  circumstances 
of  the  patent,  the  protection  should  be  limited  pretty  closely  to  the 
mechanical  arrangement  which  the  inventor  has  set  forth  in  his  specifi- 
cation. This  is  so  because  the  merit  of  his  invention  resides  in  the  de- 
vice which  he  has  described,  and,  whether  it  is  called  strict  construction 
or  narrow  construction,  the  interpretation  is,  after  all,  based  upon  the 
idea  that  the  patentee  is  protected  to  the  extent  of  his  invention. 
Doubtless,  if  this  were  a  situation  in  which  the  rule  of  liberal  construc- 
tion were  admissible,  the  finding  of  infringement  might  well  enough 
be  sustained,  but  tested  under  the  only  admissible  rule,  that  of  strict 
construction,  we  think  the  question-  which  the  learned  judge  said  was 
one  not  free  from  difficulty  should  have  been  solved  the  other  way. 

Under  the  rule  that  the  inventor  is  entitled  only  "to  a  range  of 
equivalents   commensurate   with   the   scope   of  his   invention,"   and 
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where  there  is  no  suggestion  of  original  discovery,  and  no  suggestion 
of  an  invention  of  a  new  machine  or  of  new  mechanical  means,  and 
where  an  invention  resides  in  merely  describing  a  mechanical  assem- 
bling of  old  means  to  more  securely  hold  old  instrumentalities  in  place, 
the  question  of  what  is  commensurate  is  largely  influenced  by  the  de- 
gree of  merit  involved  in  the  invention,  and  there  must  be  a  considera- 
ble measure  of  merit  to  justify  interpretations  and  findings  which 
reach  out  and  control  trade  and  business  as  to  things  not  clearly  with- 
in the  terms  of  patents. 

The  idea  of  breaking  electric  circuits  through  the  instrumentality  of 
zinc  connections,  and  perhaps  those  of  other  yielding  metals,  was  old 
in  the  art,  and  prior  to  both  of  the  devices  in  question  there  were  dif- 
ferent mechanical  arrangements  for  holding  the  fuse  instrumentality 
in  place.  Gibbs  particularly  describes  another  arrangement,  with  noth- 
ing new  except  the  manner  in  which  the  mechanical  means  are  to  be  as- 
sembled, and  the  alleged  infringer  produces  another  where  the  as- 
sembling, in  some  particulars  at  least,  is  different  from  that  of  Gibbs. 

Under  such  circumstances,  to  constitute  infringement,  there  must 
be  an  employment  of  the  same  principle  of  assembling,  or  of  sub- 
stantially the  same  principle,  if  it  can  be  called  a  principle,  or,  in  other 
words,  an  appropriation  of  the  substantial  scheme  of  mechanical  ar- 
rangement. It  seems  to  us  that  the  alleged  infringer  has  not  done  that. 
His  scheme  of  assembling  is  quite  different  from  that  described  in  the 
patented  uncommercial  device. 

As  the  conception  with  which  the  patentee's  invention  was  concern- 
ed, that  of  a  fusible  connection  of  zinc,  or  other  soft  metal,  which 
yields  under  excessive  electric  current,  thus  breaking  the  circuit,  was 
old  in  the  art,  and  as  his  conception  related  only  to  holding  the  fuse 
more  securely,  and  as,  in  view  of  the  frail  character  of  the  fusible 
element,  it  was  necessary  to  protect  it  from  longitudinal  strains,  and 
from  twists  under  rotation  movement,  he  sought  to  furnish  such 
protection  through  suggesting  the  mechanical  arrangement  which  he 
described.  For  each  end  of  the  body  containing  the  connection  the 
inventor  proposed  a  terminal  plate,  the  inner  end  of  which,  when  in 
place,  is  to  be  connected  with  fusible  wires  or  strips,  and  the  outer  end 
adapted  for  outside  connection  with  the  circuit.  These  connections 
of  course,  were  old.  The  terminal  plate  is  to  have  notches  on  its  edg- 
es to  receive  the  inner  edge  of  his  holding  plate,  and  he  suggests  thin 
sheet  metal  for  his  holding  plate,  to  be  installed,  of  course,  at  the  'end 
of  the  cartridge-like  body.  The  end  plate  at  two  inner  opposite  points 
is  to  have  notches  of  a  width  and  depth  to  enable  it  to  slip  over  the  ter- 
minal plate,  and  when  brought  into  position  with  the  notches  in  the 
terminal  plate  the  end  plate  is  to  be  turned  a  part  of  a  circle,  thus 
causing  its  normal  edges  to  enter  the  notches  of  the  terminal  plate. 
The  notches  in  the  so-called  terminal  plate  thus  receive  the  inner  edge 
of  the  holding  plate  with  the  idea  of  the  terminal  plate's  being  held 
against  longitudinal  strain,  and  with  the  further  idea  of  its  being  held 
from  turning  or  rotating.    But  it  must  be  noticed  that  the  so-called  end 
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holding  plate  does  not  secure  the  terminal  plate  against  longitudinal 
pull,  or  even  rotation  motion,  until  it  is  held  in  place  by  an  end  cap, 
through  a  slot  of  which  the  terminal  plate  passes,  and  which  slips 
over  the  ends  of  the  cylindrical  body  which  incloses  the  fuse,  and  to 
which  the  securing  appliances  are  being  attached.  This  cap  having  a 
slot  corresponding  to  the  width  and  thickness  of  the  terminal  plate 
and  being  thus  superimposed  and  forced  into  position  and  the  end 
plate  with  it,  when  secured  by  a  pin,  or  in  some  other  suitable  man- 
ner, with  its  own  function,  that  of  its  slot,  co-operating  with  that  of 
the  holding  plate,  secures  the  terminal  plate  against  longitudinal  strain, 
and  through  its  function  and  that  of  the  holding  plate  operating  to- 
gether secures  it  against  rotation. 

Now,  what  is  the  mechanical  arrangement  of  the  alleged  infringing 
device? 

The  fuse  element  and  the  inner  and  outer  connections  of  the  ter- 
minal bar,  which  are  old,  are  the  same  as  those  of  the  Gibbs,  but  we 
think  the  scheme  of  assembling  the  mechanical  means  for  safeguard- 
ing them  is  quite  different  from  that  involved  in  the  Gibbs. 

The  starting  point  of  the  defendant's  holding  apparatus  is  an  open- 
ing in  the  middle  of  the  terminal  blade ;  then  three  metal  washers  are 
employed,  together  with  a  leather  washer,  the  latter  having  a  function 
in  respect  to  venting.  There  are  cuts  into  the  first  and  second  metal 
plates  which  create  tongues,  each  of  which,  from  a  side  opposite  the 
other,  passes  through  the  opening  in  the  terminal  plate.  There  are 
notches  in  either  end  of  the  cartridge-like  body  at  opposite  points. 
On  the  first,  or  inner  metal  plate,  is  a  rib,  or  flange-like  projection, 
which  engages  the  two  notches  in  the  end  of  the  cartridge-like  body. 
This  engagement,  together  with  the  locking  which  results  from  passing 
the  tongues  of  the  two  plates  through  the  opening  in  the  terminal 
plate,  operates  both  against  longitudinal  and  rotation  movement. 
Then  a  leather  washer,  on  which  is  superimposed  a  metal  plate  to  hold 
it  in  place.  Then  an  outer  cap,  with  inside  threads,  so  constructed 
that  it  passes  over  the  terminal  plate  without  performing  any  function 
in  respect  to  it,  and  without  performing  any  function  in  respect  to 
locking,  other  than  when  it  is  closely  screwed  on  to  the  threads  on  the 
outside  of  the  cartridge-like  body  it  holds  all  the  appliances  and  devic- 
es securely  in  position.  While  these  features  accomplish  the  same  re- 
sult as  that  of  the  Gibbs,  they  do  it,  in  a  mechanical  sense,  under  a  dif- 
ferent principle  of  assembling  and  in  a  different  way. 

In  Gibbs,  principally,  if  not  altogether,  the  single  circular  ring  plate, 
which  imposes  its  inner  edges  into  the  side  slots  of  the  terminal  bar, 
when  held  in  place  by  the  superimposed  end  cap,  holds  the  terminal 
bar  against  longitudinal  pull,  and  the  slot  in  the  end  of  the  cap  through 
which  the  terminal  bar  passes  holds  it  against  rotation  motion ;  while 
in  the  defendant's  device,  principally  if  not  altogether,  the  tongues  of 
the  two  plates,  which  are  cut  from  their  outer  edges,  and  imposed 
through  the  central  slot  of  the  terminal  bar  from  opposite  sides,  when 
the  plates  are  forced  into  position  by  the  superimposed  cap,  hold  the 
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terminal  bar  against  longitudinal  pull,  and  the  rib  on  the  inner  surface 
of  the  inner  plate,  which  imposes  itself  into  the  notches  on  the  edges 
of  the  end  of  the  cylindrical  body,  under  the  holding  function  of  the 
cap  screwed  closely  onto  the  end  of  the  body,  secures  the  bar  against 
rotation  movement 

It  should  be  noticed  again  that  the  sole  object  of  Gibbs  was  to  eco- 
nomically guard  an  old  connection  against  pulls  and  twists,  and  that  his 
plate  is  a  single  metal  circular  ring,  without  tongues,  which  slips  over 
a  bar,  while  the  defendant's  plates  are  not  rings  slipping  over  a  bar, 
but  plates — three  metal  plates  and  one  washer,  with  two  tongues  cut 
from  the  outer  edges  of  the  two  inner  metal  plates. 

As  has  been  said,  all  the  mechanical  means  of  both  the  Gibbs  and 
the  defendant's  devices  are  old,  and,  without  discussing  further  the 
differences,  we  think  the^  scheme  of  assembling  in  the  two  instances  is 
quite  different,  and  so  different  as  to  put  the  defendant's  device  out- 
side of  the  Gibbs  claims  interpreted,  as  they  must  be,  under  the  strict 
rule  of  construction,  which  clearly  applies  to  an  invention  like  the 
one  in  question. 

That  part  of  the  decree  of  the  District  G)urt  sustaining  the  Gibbs 
patent  is  affirmed;  that  part  which  relates  to  infringement  must  be 
set  aside;  and  it  is  so  decreed,  with  costs  of  appeal  to  the  appellant. 
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(^9  Fed.  913) 

SETTLE  et  al.  v.  BALTIMORE  &  O.  S.  W.  B.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  7,  1918.) 

No.  3083. 

L  Commerce  ^=s>33 — ^Transpobtation — Intebbtatb   ob  Intbastate — "Inteb- 

STATE  COMMEBCE." 

Whether  a  given  transportation  Is  Interstate  or  Intrastate  must  be 
determined  by  the  essential  character  of  the  commerce,  and  an  interstate 
character  cannot  be  evaded  by  the  mere  device  of  billing  to  an  inter- 
mediate point  and  then  rebilling  from  that  point;  but  a  new  shipraeni 
by  a  consignee  of  an  interstate  shipment  in  the  cars  in  which  received 
to  other  points  of  destination  does  not  necessarily  establish  continuity 
of  movement,  nor  prevent  a  reshipment  to  a  point  within  the  same  state 
from  having  an  independent  and  intrastate  character. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

2.  CoMMEBCE    ^=>33 — Transpobtation — Intebstatv    ob    Intbastate — Inteb- 

8TATE  CoMMEBCE. 

Interstate  shipments  of  lumber  by  carload  were  billed  to  a  point 
where  the  cars  were  received  by  the  consignee  and  the  freight  paid.  The 
railroad  company  made  a  trackage  charge  for  placing  the  cars  on  a 
house  track,  and  from  there  they  were  rebilled  to  another  point  in  the 
same  state  on  a  line  of  the  same  company,  not  having  been  unloaded. 
The  company  also  charged  demurrage  if  the  cars  were  not  reconsigned 
within  the  free  time  limit.  Held,  that  the  second  shipment  was  a  s^>- 
arate  and  intrastate  shipment,  governed  by  intrastate  rates,  although  it 
was  intended  by  the  consignees  when  the  original  shipments  were  made. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  Ohio;   Howard  C.  Hollister,  Judge. 

Action  at  law  by  the  Baltimore  &  Ohio  Southwestern  Railroad  Com- 
pany against  W.  H.  Settle  and  George  W.  Clephane,  partners  as  W.  H. 
Settle  &  Co.  Judgment  for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Harry  C.  Barnes,  of  Cincinnati,  Ohio,  for  plaintiffs  in  error. 
Harmon,  Colston,  Goldsmith  &  Hoadley,  of  Cincinnati,  Ohio  (Geo. 
Hoadley,  of  Cincinnati,  Ohio,  of  counsel),  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  The  defendant  in  error,  as  plaintiff 
below,  sued  plaintiffs  in  error  for  the  difference  between  the  freight 
charges  actusdly  paid  and  those  >yhich  plaintiff  claims  should  have  been 
paid  on  certain  shipments  of  lumber.  The  pertinent  facts  stated  in  the 
petition  are  these:  Plaintiff  is  engaged  in  interstate  commerce  as  a 
common  carrier  by  railroad,  owning  and  operating  a  line  from  Cincin- 
nati, Ohio,  to  Louisville,  Ky.,  and  other  points.  The  3hipments  in  ques- 
tion all  originated  south  of  the  Ohio  river,  and  were  of  two  classes: 
First,  those  originally  consigned  to  the  defendants  and  billed  directly 
to  Oakley,  Ohio,  which  is  within  the  switching  district  of  Cincinnati ; 
second,  those  originally  consigned  to  others  at  Cincinnati,  or  elsewhere, 

^=>For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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purchased  by  defendants  while  in  transit,  and  upon  arrival  at  Cincin* 
nati  switched  to  Oakley.  It  was  defendant's  intention  from  the  time 
of  the  shipments  or  of  their  purchase,  as  the  case  may  be,  that  they 
would  be  received  by  the  defendants  at  Madisonville.  There  were  in 
force  lawful  interstate  rates  from  the  points  of  origin  of  the  several 
shipments  to  Cincinnati  and  Oakley  (the  rates  to  Oakley  being  the 
same  as  to  Cincinnati),  as  well  as  to  Madisonville.  There  was  a  law- 
ful local  or  intrastate  rate  (published  by  state  authority)  from  Oakley 
to  Madisonville.  Defendants  paid,  in  each  case,  to  the  railways  bring- 
ing the  lumber  to  Cincinnati,  the  interstate  rate  to  that  place — explica- 
ble to  Oakley.  Each  of  the  cars  was  ordered  by  defendants  to  be  de- 
livered to  them  at  Oakley,  and  upon  its  arrival  at  that  place  was  "re- 
ceived by  the  defendants,  although  the  lumber  was  not  removed  from 
the  cars";  plaintiff  making  a  trackage  charge  for  placing  the  car 
on  the  public  team  track.  Each  shipment  was  "by  the  direction  of  the 
defendants  moved  to  Madisonville,  Ohio,  under  a  new  bill  of  lading 
or  contract  of  shipment"  made  by  defendants,  at  the  local  or  intra- 
state rate.  On  all  the  cars  not  so  reconsigned  within  24  hours  (the 
free  time  allowed  for  reconsigning  carload  freight)  plaintiff  charged 
defendants  demurrage  or  car  service  at  the  rate  of  $1  per  day  per  car 
for  the  time  of  detention  beyond  the  free  time  limit.  It  also  charged 
demurrage  on  all  the  cars  at  Madisonville  after  the  free  time  allowed 
for  unloading,  viz.  48  hours.  The  interstate  rate  from  the  point  of 
origin  to  Madisonville  in  each  case  exceeded  the  sum  of  the  interstate 
rate  and  the  local  rate  from  Oakley  to  Madisonville.  and  the  defendants 
took  the  course  they  did  for  the  purpose  of  getting  the  lower  rates. 
This  suit  is  for  the  excess.  The  District  Judge  overruled  a  demurrer  to 
the  petition,  and,  defendants  declining  to  plead  over,  rendered  judgment 
against  them  for  the  excess  claimed.  This  writ  is  to  review  that  judg- 
ment. 

[1]  The  case  turns  upon  the  question  whether  the  shipments  from 
Oakley  to  Madisonville  were  purely  local,  or  whether,  on  the  other  hand, 
they  retained  their  original  interstate  character  as  being  merely  con- 
tinuations of  the  initial  interstate  movements  from  the  points  of  origin 
to  Oakley — in  other  words,  whether  defendants'  original  and  continu- 
ous intention  to  rebill  and  ship  to  Madisonville,  after  arrival  at  Oak- 
ley, made  the  continued  carriage,  although  local  in  form,  essentially 
interstate.  In  the  latter  case  the  transportation  was  within  the  exclu- 
sive jurisdiction  of  the  Interstate  Commerce  Commission,  the  interstate 
rate  controlled  and  the  judgment  below  was  right.  It  is  well  settled 
that  whether  a  given  transportation  is  interstate  or  intrastate  must  be 
determined  by  the  essential  character  of  the  commerce,  and  that  an  in- 
terstate character  cannot  be  evaded  by  the  mere  device  of  billing  to  an 
intermediate  point  and  then  rebilling  from  that  point.  So.  Pacific  Term. 
Co.  V.  Interstate  Commerce  Commission,  219  U.  S.  498,  31  Sup.  Ct 
279,  55  L.  Ed.  310;  Ohio  R.  R.  Com.  v.  Worthington,  225  U.  S.  101,  32 
Sup.  Ct.  653,  56  L.  Ed.  1004;  Texas  &  N.  O.  R.  Co.  v.  Sabine  Tram 
Co.,  227  U.  S.  Ill,  33  Sup.  Ct.  229,  57  L.  Ed.  442;  Louisiana  R.  R. 
Com.  V.  Texas  &  Pac.  R.  Co.,  229  U.  S.  336,  33  Sup.  Ct.  837,  57  L.  Ed. 
1215;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Harold,  241  U.  S.  371,  36  Sup.  Ct  665, 
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60  L.  Ed.  1050;  Kanotex  Refining  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  34 
Interst.  Com.  Com'n,  271 ;  McFadden  v.  Alabama  Gt.  Southern  Ry. 
Co.  (C.  C.  A.  3)  241  Fed.  562,  154  C.  C.  A.  338.  On  the  other  hand,  if 
the  shipments  from  Oakley  to  Madisonville  were  purely  local  in  char- 
acter the  intrastate  rates  were  properly  paid,  and  the  judgment  below 
was  wrong. 

[2]  Does  the  case  fall  within,  or  is  it  distinguishable  from,  the 
cases  above  cited  ?  So.  Pacific  Term.  Co.  v.  Interstate  Commerce  Com- 
mission, supra,  is  of  immediate  pertinency  only  as  declaring  the  broad 
proposition  that  the  Interstate  Commerce  Commission  has  jurisdiction 
to  regulate  charges  of  a  terminal  company  which  is  a  part  of  a  rail- 
road and  steamship  system  and  operates  terminals  such  as  those  of  the 
Southern  Pacific  at  Galveston,  Tex.  Among  the  prominent  consid- 
erations recognized  in  that  case,  as  establishing  the  interstate  charac- 
ter of  the  shipments  there  in  question,  were  that  the  Terminal  Com- 
pany's piers  were  facilities  of  import  and  export  traffic — a  means  of 
transition  from  land  carriage  to  water  carriage ;  that  they  were  control- 
led by  the  Southern  Pacific  Company  through  stock  ownership ;  that 
the  goods  in  question  were  destined  for  export,  and  by  their  delivery 
to  the  railway  must  be  considered  as  having  been  delivered  for  trans- 
portation to  their  foreign  destination,  the  terminal  company  being  part 
of  the  railway  for  that  purpose. 

In  Ohio  R.  R.  Com.  v.  Worthington,  supra,  it  was  held  that  a  rate 
fixed  by  a  state  railroad  commission  on  that  part  of  interstate  car- 
riage which  includes  the  actual  placing  of  the  shipments  into  vessels, 
ready  to  be  carried  beyond  the  state  destination,  is,  as  to  merchandise 
intended  for  points  beyond  the  state  (in  this  case  Ohio  coal  destined 
for  upper  lake  ports),  a  burden  on  interstate  commerce,  and  beyond 
the  power  of  the  state  to  impose,  even  if  the  merchandise  is  billed  from 
a  point  within  the  state  to  the  point  where  the  vessel  is — in  that  case 
from  the  Ohio  mines  to  an  Ohio  port  on  Lake  Erie.  Stress  was  laid 
on  the  fact  that  the  intrastate  rate  was  intended  to  and  did  cover  an 
integral  part  of  the  interstate  movement — "the  transportation  from  the 
mine  to  the  Lake  Erie  port,  the  placing  upon  the  vessel  and  the  trim- 
ming or  distributing  in  the  hold,  if  required,  so  that  the  vessel  may 
complete  such  interstate  carriage."  225  U.  S.  109,  32  Sup.  Ct.  656 
(56  L.  Ed.  1004). 

In  Texas  &  N.  O.  R.  R.  v.  Sabine  Tram  Co.,  supra,  it  was  held  that 
shipments  of  lumber  on  local  bills  of  lading  from  one  point  in  a  state 
to  another  point  in  the  same  state,  destined  from  the  beginning  for 
export,  were,  under  the  circumstances  of  that  case,  foreign  and  not  in- 
trastate commerce.  Among  the  facts  specially  found  in  that  case 
were  that  the  lumber  was  ordered,  manufactured  and  shipped  for 
export ;  that  the  shipper  regarded  the  shipments  in  question  as  export 
shipments,  and  "demanded,  expected,  and  received  the  use  of  terminal 
facilities,  additional  free  time,  and  other  privileges  accorded  to  ship- 
pers of  export  freight  under  export  tariffs"  (227  U.  S.  116,  33  Sup. 
Ct.  page  231  [57  L.  Ed.  442]),  and  all  the  lumber  was  in  fact  unloaded 
by  the  shipper  from  the  cars  into  the  terminal  company's  slips  or  upon 
its  docks  in  reach  of  the  ship's  tackle  and  loaded  into  ships  previously 
162C.C^— 8 
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chartered  for  the  purpose  by  the  shippers,  and  which  carried  the  same 
themselves  direct  to  Europe. 

In  Louisiana  R.  R.  Com.  v.  Texas  &  Pacific  Ry.  G).,  supra,  it  was 
held  that  staves  and  logs  intended  by  the  shipper  to  be  exported  to  for- 
eign countries  and  shipped  from  points  within  the  state  to  a  seaport, 
also  therein,  from  which  they  were  to  be  exported,  were  in  interstate 
and  foreigfn  commerce,  notwithstanding  they  were  shipped  on  local 
bills  of  lading  for  the  initial  journey,  and  so  were  subject  to  interstate 
and  not  intrastate  charges,  and  within  federal  and  not  state  jurisdic- 
tion. This  case  is  in  the  same  class  with  the  Sabine  Tram  Company 
Case,  supra.  Among  the  considerations  mentioned,  as  indicating  a 
continuous  carriage,  was  the  fact  that  "no  demurrage  was  tendered 
by  the  shipper  or  consignee  or  received  by  the  carrier  on  account  of 
delays  in  handling  beyond  the  four  days  allowed  by  the  rules."  229  U. 
S.  340,  33  Sup.  Ct.  page  839  (57  L.  Ed.  1215). 

In  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Harold,  supra,  it  was  held  that, 
although  the  original  interstate  bill  of  lading  of  a  car  shipment  was 
surrendered  for  an  intrastate  bill  while  the  car  was  still  in  transit,  yet, 
if  the  car  moved  in  continuous  interstate  commerce  shipment  from 
its  departure  to  its  destination,  delivery  at  an  intermediate  point  and 
substitution  of  an  intrastate  bill  of  lading  is  not  such  a  new  and  dis- 
tinct shipment  as  takes  the  car  out  of  interstate  commerce. 

In  Kanotex  Refining  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  supra,  the  com- 
pany's refinery  was  at  Caney,  Kan.,  from  which  it  shipped  oil  to  one 
of  its  distributing  stations  at  Woodward,  Okl.  In  order  to  get  the 
benefit  of  lower  freight  rates,  it  billed  its  shipments  to  Kiowa  (the  point 
in  Kansas  nearest  Woodward)  consigned  to  an  agent,  whose  sole  func- 
tion was  to  act  as  consignee  and  to  rebill  the  interstate  shipments  to 
Woodward,  he  occasionally  paying  freight  charges  therefor.  "As  a 
matter  of  fact,  the  cars  were  sometimes  actually  handled  from  Caney 
through  to  Woodward  in  the  same  train."  No  actual  possession  was 
taken  by  the  agent  and  "no  constructive  possession  other  than  that  in- 
volved in  the  rebilling  at  Kiowa  as  described."  34  Interst.  Com.  Com'n, 
272.  The  Commission  held  that  what  the  shipper  desired  and  re- 
ceived was  "through  movement,"  and  that  the  billing  and  rebilling 
was  done  "without  taking  or  intending  to  take  a  real  possession  of 
the  shipments"  at  Kiowa,  and  "were  mere  pro  forma  and  paper  trans- 
actions without  substance,  except  as  they  might  be  the  means  of  get- 
ting the  through  service  to  Woodward  at  less  than  the  lawful  rates." 
34  Interst.  Com.  Com'n,  276. 

In  McFadden  v.  Alabama  Gt.  Southern  Ry.  Co.,  supra,  cotton  was 
shipped  from  Albertville,  Ala.,  by  the  N.,  C.  &  St.  L.  Ry.  to  Attalla, 
Ala.,  thence  by  the  Alabama  Great  Southern  to  Birmingham,  Ala.,  on 
through  bill  of  lading  to  that  point.  At  Birmingham  Sie  cotton  was 
compressed  (the  right  to  interrupt  the  journey  for  that  purpose  ex- 
isting under  the  original  shipment),  the  original  bill  of  lading  surren- 
dered and  the  cotton  rebilled  to  points  without  the  state,  not,  however, 
from  Binningham,  but  back  from  Attalla,  the  rate  from  which  point  to 
the  point  outside  the  state  (minus  the  local  rate  already  paid  from 
Attalla  to  Birmingham,  for  which  the  shipper  got  credit)  plus  the  local 
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rate  previously  paid  from  Albertville  to  Attalla,  was  less  than  the  full 
rate  from  Albertville  to  the  point  outside  the  state.  In  affirming  judg- 
ment for  the  difference  between  this  latter  through  rate  and  the  sum  of 
the  rates  paid,  stress  was  laid  upon  the  facts  that  the  cotton  remained 
at  Birmingham  "always  in  the  possession  and  control  of  the  carrier," 
that  it  was  never  delivered  there  to  the  shipper  "as  it  might  have  been," 
and  no  control  taken  by  him,  except  by  rebilling  from  Attalla  cotton 
then  physically  present  at  Birmingham.  241  Fed.  564,  566,  567,  154 
C.  C.  A.  338. 

We  are  not  cited  to,  nor  have  we  found,  any  cases  more  favorable 
to  plaintiff's  contention  than  those  we  have  discussed.  Neither  of  these 
cases  is  on  all  fours  with  the  instant  case.  In  the  three  water  carriage 
cases  the  shipments  could  not  move  beyond  the  port  in  question  except 
in  interstate  or  foreign  commerce.  In  none  of  the  cases  cited  was  an 
actual  delivery  to  the  consignee,  previous  to  reshipment,  made  or  at- 
tempted. In  at  least  two  of  the  cases  a  lack  of  such  delivery  is  em- 
phasized. None  of  them  involved  the  feature  of  making  payment  of 
actual  demurrage  charges  for  delay  before  reshipping.  In  one  of  them, 
as  we  have  seen,  the  absence  of  payment  or  tender  of  such  charge  was 
commented  upon,  and  in  another  the  fact  of  the  actual  allowance  of 
additional  free  time  because  of  the  nature  of  the  shipment.  All  of 
them  seem  to  have  turned,  expressly  or  impliedly,  upon  the  question 
of  continuity  of  movement,  actual  or  constructive. 

Is  the  instant  case  distinguished  from  the  cases  cited?  The  petition 
contains,  as  we  have  seen,  an  express  averment  of  defendants'  order 
for  the  delivery  of  the  cars  to  them  at  Oakley,  an  implied  averment  of 
such  delivery  there  on  the  team  tracks,  express  averments  of  demur- 
rage charges  for  detention  thereon,  the  receipt  by  defendants  of  the 
lumber  at  Oakley,  and  a  subsequent  reshipment  to  Madisonville;— prima 
facie  indicating  a  physical  possession  taken  by  defendants  at  Oakley ; 
the  mere  fact  that  removal  of  the  lumber  from  the  cars  at  Oakley  was 
not  required  does  not  impress  us  as  enough  to  convert,  as  matter  of 
law,  an  otherwise  actual  delivery  into  one  merely  constructive,  color- 
able or  evasive.  Considering  the  petition  as  a  whole,  we  think  its  nat- 
ural construction  is  that  while  defendants  intended  ultimately  to  receive 
and  use  the  lumber  at  Madisonville,  and  so  to  reship  from  Oakley, 
yet  the  latter  point  was  regarded  by  both  parties  as  the  ultimate  desti- 
nation and  place  of  delivery  of  the  particular  shipment  itself,  as  dis- 
tinguished from  the  ultimate  destination  of  the  lumber.  There  is  no 
averment  of  a  rebilling  while  the  lumber  was  in  transit,  nor  that  any 
of  the  shipments  were  or  could  have  been  handled,  after  rebilling  at 
Oakley,  in  the  same  train  which  brought  them  into  Cincinnati,  so  mak- 
ing an  actually  continuous  shipment,  as  in  the  Kanotex  Case.  Indeed, 
the  petition,  by  necessary  implication,  negatives  a  continuous  move- 
ment in  fact.  The  fact  that  defendants  obtained  switching  from  Cin- 
cinnati to  Oakley  does  not  indicate  that  they  were  getting  something, 
for  nothing.  The  switching  was  not  "free";  the  charge  tiherefor  was 
merely  absorbed  in  the  rates  from  the  southern  point  to  Cincinnati. 

A  new  shipment  by  a  consignee  of  an  interstate  shipment  in  the  cars 
in  which  received  to  other  points  of  destination  does  not  necessarily 
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establish  continuity  of  movement  or  prevent  reshipment  to  a  point 
within  the  same  state  from  having  an  independent  and  intrastate  char- 
acter. Gulf,  Colorado  &  S.  F.  Ry.  Co.  v.  Texas,  204  U.  S.  403,  27 
Sup.  Ct.  360.  51  L.  Ed.  540— the  Texarkana  Case;  C,  M.  &  St.  P. 
Ry.  Co.  V.  Iowa,  233  U.  S.  334,  343,  34  Sup.  Ct.  592,  58  L.  Ed.  988. 
In  the  former  of  these  cases  it  was  held  that  the  interstate  shipment 
(in  that  case  carload  lots)  on  reaching  the  point  specified  in  the  orig- 
inal contract  of  transportation  ceased  to  be  an  interstate  shipment, 
and  that  its  further  transportation  to  another  point  within  the  same 
state,  on  the  order  of  the  consignee,  is  controlled  by  the  law  of  the 
state  and  not  by  the  interstate  commerce  act.  In  the  other  case  it 
was  held  that  shipments  of  coal  when  reshipped  after  arrival  from 
points  without  the  state  (and  acceptance  by  the  consignees)  to  points 
within  the  state  on  new  and  regular  billing  forms  constituted  intra- 
state shipments  and  were  subject  to  the  jurisdiction  of  the  state 
railroad  commission.  We  have  not  overlooked  the  fact  that  in  the  Tex- 
arkana Case  the  consignee  did  not  have  full  title  to  and  control  of  the 
shipment  until  its  arrival  at  the  point  of  reshipment ;  nor  that  in  the 
Iowa  case  the  point  beyond  which  the  coal  was  to  be  shipped  was  not 
determined  until  after  its  arrival  at  the  point  where  the  reshipment  oc- 
curred. In  the  Ohio  Railroad  Commission  Case,  supra,  the  Texarkana 
Case  was  expressly  distinguished  upon  the  ground  that  "there  a  new 
and  independent  contract  for  intrastate  shipment  was  made,  the  in- 
terstate transportation  having  been  completely  performed."  It  was 
similarly  distinguished  in  the  Sabine  Tram  Company  Case,  supra  (227 
U.  S.  130,  33  Sup.  Ct.  229,  57  L.  Ed.  442)— citing  the  language  just 
quoted — as  well  as  in  others  of  the  cases  we  have  discussed.  But  nei- 
ther of  these  two  cases  has  been  overruled  or  criticized. 

While  the  question  is  not  free  from  difficulty,  upon  a  careful  con- 
sideration of  the  authorities  we  are  disposed  to  think  that  the  charac- 
ter of  the  shipment  from  Oakley  to  Madisonville  is  to  be  ultimately 
tested  by  the  consideration  whether  or  not  there  was  an  actual  good- 
faith  delivery  of  the  shipments  to  the  consignees  at  Oakley,  and  ac- 
tually a  new  and  independent  shipment  therefrom  by  defendants  to 
Madisonville  while  the  lumber  was  physically  present  and  in  their 
possession,  and  that  the  effect  of  such  good-faith  delivery,  possession 
and  independent  reshipment  is  not,  as  a  mere  matter  of  law,  converted 
into  an  interstate  shipment  by  the  existence  of  an  original  and  contin- 
uing intention  to  so  reship  in  intrastate  commerce  for  the  saving  of  ex- 
pense. 

May  not  a  passenger  by  rail,  desiring  to  travel  from  a  point  in  one 
state  to  a  point  in  another  state,  lawfully  pay  the  local  fare  to  the  state 
line  (or  the  interstate  fare  to  a  point  beyond  the  state  line)  and  then  pay 
the  local  fare  therefrom  to  a  point  within  the  state;  or,  again,  may 
not  one,  in  the  course  of  shipping  freight  from  one  state  to  another, 
lawfully  ship  to  the  state  line  or  just  beyond  it,  at  the  local  or  interstate 
rate,  as  the  case  may  be,  and  there  receive  actual  delivery  of  the 
freight  and  thereupon  reship  locally?  Neither  of  the  suggested  cases 
seems,  in  principle,  opposed  to  the  Interstate  Commerce  Act,  for,  in 
each  case,  the  passenger  or  shipper,  as  the  case  may  be,  loses  the  benefit 
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of  a  through  shipment.  The  passenger  may  have  to  leave  the  train 
to  buy  a  new  ticket,  or  may  be  required  to  pay  his  fare,  perhaps  at  an 
inconvenient  time,  or  to  take  the  risk  of  inconvenience  otherwise,  as 
in  respect  to  rechecking  baggage.  The  shipper  of  freight  must  person- 
ally or  by  agent  go  to  the  trouble  of  accepting  delivery  and  making 
reshipment,  perhaps  submitting  to  delays  and  (if  in  carload  shipment) 
perhaps  to  unloading  and  reloading  and  possibly  to  paying  demurrage. 
He  also  loses  the  benefit  of  the  liability  of  the  initial  carrier.  In  each 
case  some  benefit  incident  to  through  transportation  is  given  up.  That 
such  transaction  is  not  necessarily  a  mere  evasion  of  the  act,  and  so 
unlawful,  finds  express  support  in  Gulf,  etc.,  Ry.  Co.  v.  Texas,  su- 
pra, 2(>4-  U.  S.  at  page  413,  27  Sup.  Ct.  36a  51  L.  Ed.  540. 

As  the  petition  stood,  the  demurrer  thereto  should,  in  our  opinion, 
have  been  sustained. 

The  judgment  of  the  District  Court  is  reversed,  and  the  record  re- 
manded to  that  court,  with  directions  to  take  further  proceedings  not 
inconsistent  with  this  opinion. 


(249  Fed.  919) 

UNITED  STATES  v.  KRAFFT. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    April  23,  1918.) 

No.  2323. 

1.  Wab  e=>4 — Espionage  Act — Inciting  Insubordination,  etc.,  in  Mili- 
TABY  OB  Naval  Fobces. 

To  constitute  an  offense  under  the  provision  of  Act  June  15,  1917,  e. 
30,  tit.  1,  §  3,  40  Stat.  219,  that  "whoever,  when  the  United  States  is  at 
war,  shall  willfully  cause  or  attempt  to  cause  insubordination,  disloyalty, 
mutiny,  or  refusal  of  duty  in  the  military  or  naval  forces  of  the  United 
States"  shall  be  guilty  of  a  crime,  it  is  sufficient  that  the  accused  did  tbe 
acts  charged,  and  that  they  were  done  willfully  and  with  intent  to  cause 
insubordination,  disloyalty,  mutiny,  or  refusal  of  duty  in  the  military  or 
naval  forces,  and  it  Is  not  necessary  to  show  that  they  produced  the 
effect  Intended. 

2-  Wab  ^=»4 — Espionage  Act — Pbosecution  fob  Violation — Tbiali — Instruc- 
tions. 

In  a  prosecution  under  Act  June  15,  1917,  c.  30,  tit  1,  §  3,  40  Stat  219, 
for  willfully  attempting  to  cause  insubordination,  disloyalty,  mutiny,  and 
refusal  of  duty  in  the  military  and  naval  service  of  the  United  States,  the 
court  held  to  have  properly  submitted  the  cause  to  the  jury,  under  instruc- 
tions which  correctly  construed  the  statute  and  stated  the  questions  of 
fact  for  determination  by  the  jury,  and  the  verdict  of  the  jury,  finding  the 
defendant  guilty,  held  sustained  by  the  evidence. 

3.  Wab  ^=>4 — ^Espionage  Act — Pbosecution  fob  Violation — ^Evidence. 

On  such  trial,  evidence  of  opinions  expressed  by  defendant  at  some  pre- 
Tlous  time  and  place  was  Immaterial,  and  properly  excluded. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey;   J.  Warren  Davis,  Judge. 

Criminal  prosecution  by  the  United  States  against  Frederick  Krafft. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Certiorari  denied,  38  Sup.  Ct.  582,  247  U.  S.  520,  62  L.  Ed.  1246. 

'or  oUier  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  &  Indexes 
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Morris  Hillquit,  of  New  York  City,  and  H.  P.  Lindabury  and  Hen- 
ry Carless,  both  of  Newark,  N.  J.,  for  plaintiff  in  error. 

Charles  F.  Lynch,  U.  S.  Atty.,  of  Newark,  N.  J.,  and  Andrew 
J.  Steehnan,  Asst.  U.  S.  Atty.,  of  Jersey  City,  N.  J. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Frederick 
Krafft  was  charged  with  the  violation  of  section  3  of  tfie  Act  of  June 
15,  1917,  which  provides: 

"Whoever,  when  the  United  States  Is  at  war,  shall  willfully  cause  or  at- 
tempt to  cause  Insubordination,  disloyaltyv  mutiny,  or  refusal  of  duty,  in  the 
military  or  naval  forces  of  the  United  States,  ♦  ♦  ♦  shall  be  punished  by 
a  tine  of  not  more  than  $10,000,  or  imprisonment  for  not  more  than  twenty 
years,  or  both." 

The  indictment  contained  four  counts,  the  first  of  which  charged 
defendant  with  "knowingly,  willfully,  and  unlawfully  attempting  to 
cause  insubordination  in  the  military  and  naval  forces  of  the  United 
States,  in  that  he,  the  said  Frederick  Krafft,  did  then  and  there  speak 
to  Martin  T.  Gunning,  corporal  in  Company  K,  First  New  Jersey  In- 
fantry, who  had  been  duly  mustered  into  the  military  service  of  the 
United  States,  and  Albert  Barton,  corporal  in  the  First  New  Jersey 
Infantry,  who  had  been  duly  mustered  into  the  military  service  of  the 
United  States,  and  divers  other  persons  who  were  members  of  the 
military  forces  of  the  United  States,  and  did  then  and  there  say:  *I 
can't  see  how  the  government  can  compel  troops  to  go  to  France.'  'If 
it  was  up  to  me,  I'd  tell  them  to  go  to  hell/  'It's  a  damn  shame/  'I 
can't  see  why  the  Socialists  here  have  not  the  same  rights  as  in  Ger- 
many/ *They  send  their  own  Senators  down  to  Washington,  and  they 
will  not  let  the  people  do  it' — and  divers  other  words  and  sentences 
which  are  to  the  grand  jury  unknown/'  The  count  concluded  with 
the  averment  that  this  was  done  "with  the  intent  of  him,  the  said 
Frederick  Krafft,  to  influence,  persuade,  and  cause  the  said  persons, 
who  were  members  of  the  military  forces  of  the  United  States,  to  be- 
come insubordinate,  contrary  to  the  form  of  the  statute,"  etc.  The  sec- 
ond count  averred  Krafft  had  used  the  same  words  and  in  like  hearing 
with  intent  "to  influence,  persuade,  and  cause  the  said  persons,  who 
were  members  of  the  military  forces  of  the  United  States,  to  become 
disloyal  to  the  United  States,"  etc. ;  the  third  count  charged  him  with 
intent  "to  influence,  piersuade,  and  cause  the  same  the  said  persons, 
who  were  members  of  the  military  forces  of  the  United  States,  to  mu- 
tiny, to  the  injury  of  the  military  service  of  the  United  States" ;  and 
the  fourth  count  with  intent  "to  influence,  persuade,  and  cause  the  said 
persons,  who  were  members  of  the  military  forces  of  the  United  States, 
to  refuse  to  do  the  duties  imposed  on  them  as  such  members  of  the 
military  forces  of  the  United  States,  to  the  injury  of  the  United 
States/'  etc. 

To  this  indictment  the  defendant  pleaded  not  guilty.  The  jury  heard 
the  proofs,  which  consisted  of  five  witnesses,  all  of  whom  were  en- 
listed men,  and  who  were  present  on  the  occasion  when  Krafft  is  al- 
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leged  to  have  used  the  words  charged,  and  who  were  called  on  behalf 
of  the  government,  and  also  the  testimony  of  the  defendant  and  twelve 
other  witnesses,  whose  testimony  was  to  the  effect  that  Krafft  had  not 
used  the  language  specified  in  the  indictment. 

[  1  ]  At  the  conclusion  of  the  testimony  the  defendant,  who  was  rep- 
resented by  able  counsel,  asked  the  court  to  direct  a  verdict  of  acquit- 
tal on  the  ground,  inter  alia : 

That  "the  facts  or  statements  charged  in  the  indictment  do  not  show  any 
intent  to  cause  the  thing  charged ;  that  is,  insubordination,  disloyalty,  mutiny, 
or  refusal  of  duty.  That,  while  they  may  produce  certain  results,  there  Is 
nothing  in  the  words  themselves  that  tends  to  produce  that  result,  to  the 
extent  of  charging  intent,  which  is  a  necessary  element  in  the  charge.  That 
there  is  no  proof  in  this  case  that  the  defendant  made  these  statements  with 
the  intent  to  do  the  things  charged  in  the  four  counts  of  the  indictment; 
that  is,  with  intent  to  cause  insubordination  in  the  army,  or  with  intent  to 
caiLse  disloyalty  in  the  army,  or  with  intent  to  cause  mutiny  in  the  army,  or 
with  intent  to  cause  refusal  of  duty  in  the  army.  And  I  submit  that,  without 
Intent  being  established  by  the  affirmative  case  of  the  government,  no  con- 
viction can  lie." 

As  further  ground  to  support  such  request  for  binding  instructions 
of  acquittal,  the  defendant  contended : 

"That  the  evidence  cannot  be  complete  until  it  is  shown  that  these  things  are 
to  the  injury  of  the  service  of  the  United  States,  *  *  *  and  that  there  is 
no  evidence  showing  that  such  injury  has  occurred  to  the  service  of  the  United 
States.  Aissuming  that  the  words  were  said,  there  is  no  evidence  that  the 
words  had  any  more  effect  than  to  cause  a  disturbance  in  the  crowd." 

This  request  the  court  denied,  saying: 

"As  I  view  it,  there  are  really  two  questions,  both  of  which  are  jury  ques- 
tions. The  first  question  is  whether  or  not  the  defendant  spoke  the  words 
which  are  alleged  in  the  indictment  and  which  he  is  charged  with  speaking. 
If  he  did  not,  that  ends  the  case.  The  jury  will  determine  whether  he  did 
that  or  not  Second,  if  he  did,  what  was  the  intent  in  his  own  mind  in  speak- 
ing them?  What  effect  did  he  intend  that  they  should  have  upon  those  who 
listened,  who  were  already  in  the  service,  or  might  possibly  be  called  into 
the  service ;  and  it  seems  to  me  that,  under  the  circumstances,  that  should  be 
determined  by  the  jury.  Therefore,  your  motion  will  be  denied,  and  an  excep- 
tion granted." 

This  holding,  viz.  that  there  were  two  questions  of  fact  involved, 
first,  were  the  words  charged  spoken?  and,  secondly,  if  spoken,  what 
was  Krafft's  intention  in  speaking  them?  what  effect  did  Krafft  in- 
tend they  should  have  on  those  hearing  them?  were  afterwards  em- 
bodied in  the  charge  which  is  printed  in  full  on  the  margin.^ 

1  "The  action  which  you  have  been  called  upon  to  try  is  an  indictment 
found  by  a  grand  jury  in  this  district  against  the  defendant,  Frederick  Krafft, 
for  the  violation  of  an  act  of  Congress  approved  June  15,  1917,  which  pro- 
vides, among  other  things,  that  whoever,  when  the  United  States  is  at  war, 
shall  willfully  cause  or  attempt  to  cause  insubordination,  disloyalty,  mutiny, 
or  refusal  of  duty,  in  the  military  or  naval  service,  is  guilty  of  the  crime  which 
this  statute  denounces. 

"It  has  been  admitted  that  the  United  States  is  at  war.  There  are  two 
considerations  which  enter  into  every  verdict — the  law  and  the  facts.  The 
law  is  exclusively  for  the  court ;  the  jury  have  not  any  business  with  it,  ex- 
cept as  It  is  laid  down  by  the  court,  and  it  is  the  duty  of  the  jury  to  accept 
tti8  law  as  the  court  defines  it.    The  court  alone  is  responsible  for  accurately 
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In  thus  confining  the  jury  to  the  two  issues  specified  above,  the 
court  in  effect  denied  the  contention  of  defendant's  counsel  that,  to 
constitute  the  crime,  the  government  was  required  to  go  further,  and 
show,  not  only  that  the  words  were  used  with  the  intent  to  effect  in- 
subordination, disloyalty,  mutiny,  or  refusal  of  duty,  but  that  they  ac- 

expoundlng  the  law  to  you.  The  facts  are  exclusively  for  the  jury,  and  the 
jury  are  to  find  what  the  facts  were  from  the  evidence,  and  then  determine 
whether  or  not,  under  the  testimony  and  the  law  as  laid  down  by  the  court,  the 
defendant  is  guilty  or  not  guilty.  'Insubordination'  is  defined  by  the  Stand- 
ard Dictionary,  one  of  the  best  authorities,  as  being  *the  state  of  being  in- 
subordinate; disobedience  to  constituted  authority' — ^which  under  this  stat- 
ute, is  the  miUtary  or  naval  authority.  'Disloyalty'  is  defined  by  the 
same  authority  to  be  *the  state  of  being  disloyal ;  unfaithful  to  one's  govern- 
ment'— and  in  this  case  it  would  be  disloyalty  or  unfaithfulness  to  the  con- 
stituted military  or  naval  authorities.  'Mutiny'  means  *to  rise  against  lawful 
or  constituted  authority,  particularly  in  the  naval  or  miUtary  service.'  'Refusal 
of  duty'  is  'to  reject  or  refuse  to  perform  the  duties  imposed  by  the  military  or 
naval  authorities.'  Now,  the  question  for  you  gentlemen  to  determine  is 
whether  or  not  the  defendant  caused  or  attempted  to  cause  insubordination, 
disloyalty,  mutiny,  or  refusal  of  duty,  as  I  have  defined  those  words  to  you. 
In  your  consideration  of  the  facts,  and  in  reaching  your  verdict,  I  charge  you 
that  the  defendant  is  presumed  to  be  innocent  imtil  proved  to  be  guUty  be- 
yond a  reasonable  doubt  A  reasonable  doubt  means  a  doubt  that  is  founded 
in  reason  and  arises  from  the  evidence.  So,  gentlemen  of  the  Jury,  you  are 
limited  to  the  evidence  in  your  consideration  of  this  case,  and  your  verdict 
should  be  founded  upon  nothing  else  than  that — not  upon  prejudice,  sympathy, 
or  any  outside,  extraneous  matter.  Your  finding  of  the  facts  should  be  de- 
termined by  what  you  have  heard  in  this  courtroom  from  sworn  witnesses 
whom  you  have  seen.  You  have  listened  to  them;  you  have  watched  them, 
both  for  the  government  and  for  the  defense ;  and  it  is  within  your  province 
to  pass  upon  the  credibility  of  those  witnesses,  whether  you  are  going  to 
believe  this  one  or  the  other  one — whether  this  one  was  deliberately  misrepre- 
senting or  the  other  one,  or  whether  this  one  or  that  one  is  mlstal^en.  You 
are  to  pass  upon  their  credibility,  and  upon  the  weight  which  you  are  going 
to  give  to  their  testimony,  and  find  your  verdict,  not  upon  their  names,  not 
upon  their  politics,  nor  upon  their  creed,  but  upon  the  evidence  wliich  was 
presented  before  you.  Politics  here  and  there  crept  in ;  but,  gentlemen  of  the 
jury,  it  has  no  place  In  your  consideration.  You  are  to  shut  your  eyes  to 
eveiy  last  thing  except  the  testimony  which  was  presented  before  you,  and  in 
deliberating  upon  that  use  your  common  sense  and  all  the  brains  that  God 
has  given  you,  without  prejudice,  without  partiality,  and  mete  out  to  this 
defendant  what  law  and  justice  require. 

"An  indictment  is  a  charge  against  a  person.  The  government  contends 
that  the  defendant  violated  this  statute  In  causing  or  attempting  to  cause 
insubordination.  That  you  will  find  in  the  first  count.  By  'count'  I  mean  a 
separate  charge.  A,  bill  of  indictment  is  based  on  one  or  more  charges, 
which  charge  that  the  defendant  violated  the  law  in  this  particular  or  in  the 
other  particular,  and  the  separate  charges  are  what  are  called  counts.  The 
first  count  charges  as  I  have  stated  to  you.  The  second  count  charges,  in 
substance,  that  the  defendant  violated  this  statute  in  causing  or  attempting 
to  cause  disloyalty  in  the  military  or  naval  forces  of  the  United  States. 
The  third  count  is  that  he  caused  or  attempted  to  cause  mutiny  in  the  mUi- 
tary  or  naval  forces,  to  the  injury  of  the  government ;  and  the  fourth  count  is 
that  he  caused  or  attempted  to  cause  refusal  of  duty  in  the  miUtary  or 
naval  forces  of  the  United  States,  to  the  injury  of  the  same.  If  he  did  that, 
gentlemen  of  the  jury,  he  is  guilty.  If  he  did  not  do  it,  he  is  not  guUty.  It  is 
for  you  to  determine  whether  or  not  he  did.  In  yoiu-  deliberations  there  will 
be  two  questions  which  you  will  have  to  decide.  The  government  charges  that 
he  violated  the  statute  In  the  ways  in  which  it  is  chaiifed  in  the  indictment  by 
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tually  did  produce  that  effect,  and  injured  the  United  States  service. 
Did  the  court  commit  error  in  so  holding?  Was  it  necessary  for  the 
government,  not  only  to  show  the  defendant  used  the  words,  not  only 
that  he  used  them  with  intent  to  cause  insubordination,  but  that  his 
coimsel  and  purpose  actually  caused  mutiny,  insubordination,  disloy- 

the  utterance  of  these  words  at  the  time  and  place  which  has  been  testified  be- 
fore you:  *I  cannot  see  how  the  government  can  compel  troops  to  go  to  France. 
If  It  was  up  to  me.  I  would  tell  tbem  to  go  to  hell.  It  is  a  damned  shame.  I 
cannot  see  why  Socialists  here  have  not  the  same  rights  as  In  Germany. 
They  send  their  own  Senators  down  to  Washington  to  vote  on  conscription, 
and  they  will  not  let  the  people  do  It.* 

**The  first  question,  gentlemen  of  the  jury,  which  you  will  have  to  deterntlne, 
Is  whether  or  not  the  defendant  said  these  words.  If  he  did  not,  that  ends 
the  case,  and  your  verdict  should  be  not  guilty.  If  you  should  reach  the 
conclusion  that  he  did  say  those  words,  then  a  fiu*ther  question  arises,  and 
that  is:  What  did  the  defendant  Intend  by  the  use  of  those  words?  As  a 
matter  of  law,  it  would  not  be  sufticient  for  him  to  say  those  words,  without 
intending  willfully  to  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of 
duty,  or  some  of  them,  in  order  to  constitute  guilt.  In  order  to  hold  the 
defendant  guilty,  he  must  have  said  those  words  with  the  Intention  of  accom- 
plishing some  one  of  those  things.  Now,  that  might  be  accomplished  by 
speaking  directly  to  soldiers  who  were  In  the  military  forces  of  the  United 
States.  It  might  be  accomplished  by  speaking  to  a  crowd  partly  composed  of 
those  who  were  subject  to  draft  and  might  be  called  thereafter.  It  is  for  you, 
from  all  the  facts  which  have  been  testified  to,  to  determine,  first,  whether  or 
not  the  defendant  used  the  words  which  he  is  alleged  and  charged  to  have 
used.  If  you  find  that  he  did,  then  It  is  for  you  to  determine  with  what  in- 
tention he  used  those  words,  because,  if  he  did  not  use  those  words  willfully 
and  intentionally  to  cause  or  to  attempt  to  cause  insubordination,  disloyalty, 
mutiny,  or  refusal  of  duty,  as  I  have  defined  them  to  you,  he  is  not  guilty; 
but,  if  he  did,  then  he  is  guilty. 

"I  have  tried  to  make  the  law  governing  the  case  plain  to  you  gentlemen. 
The  court  has  no  idea  as  to  the  facts.  If  he  had,  he  would  not  tell  you ;  that 
is  your  business.    You  will  therefore  retire  and  bring  In  your  verdict. 

"I  have  several  requests  here  from  the  defendant.    The  first  request  I  think 
I  have  covered;    the  second  I  have  covered;      the  third,  fourth,  and  fifth  I 
have  covered.    In  fact,  I  think  I  have  covered  all  of  them,  except  the  last  one. 
Is  thht  right,  Mr.  Lindabury? 
"Mr.  IJndabury:  Yes. 

**The  Court:   Then,  as  I  understand  it,  they  are  all  withdrawn,  except  the 
last  one,  as  having  been  substantially  covered  in  my  charge. 
"Mr.  Lindabury:  Yes,  your  honor. 

"The  Court:  Gentlemen,  the  last  request  is:  *If  the  jury  finds  that  the  de- 
fendant made  the  statements  alleged  in  the  indictment,  and  that  the  statements 
were  made  as  the  result  of  sudden  anger  and  without  deliberation,  the  de- 
fendant must  be  acquitted.*  I  so  charge  you.  As  I  understand  this  point,  It 
is  directed  to  this  phase  of  the  law:  That  the  defendant  cannot  be  convicted 
unless  he  did  what  he  did  with  intention.  When  he  said  those  words — if  he 
said  them — ^if  he  intended  willfully  to  cause  one  of  those  things  which  the 
statute  denounces,  then  he  is  guilty ;   if  he  did  not,  he  is  not  guilty. 

"It  is  important,  gentlemen  of  the  jury,  that  nothing  should  interfere  with 
the  military  and  naval  forces  of  the  United  States,  when  it  Is  at  war  and  in 
a  death  struggle.  It  is  just  as  Important,  gentlemen  of  the  jury,  that  at  this 
time  and  all  other  times  the  liberty  of  Individual  citizens  who  have  not  com- 
mitted crime  be  protected.  So,  in  your  deliberation,  you  will  consider  the  fact, 
and  the  fact  alone,  as  to  whether  this  defendant  made  these  statements,  and, 
if  he  did,  did  he  make  them  with  Intention  willfully  to  cause  insulwrdination, 
disloyalty,  mutiny,  or  refusal  of  duty?  But,  gentlemen,  the  importance  of 
noninterference,  as  I  said  a  while  ago,  with  the  military  and  naval  forces 
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alty,  or  refusal  to  obey  orders?  We  cannot  accept  this  view.  Indeed, 
the  clear  statement  of  the  defendant's  proposition  is  its  best  refutation, 
for  if  that  position  be  sound  the  defendant's  guilt  would  be  determined, 
not  by  what  he  did  in  the  way  of  counseling  disloyalty,  but  in  what 
his  hearers  did  in  the  way  of  f ollowing_  his  directions.  In  other  words, 
the  defendant  could  do  all  in  his  power  to  bring  about  disloyalty,  but 
as  long  as  he  did  not  succeed  he  committed  no  crime ;  but,  if  his  coun- 
sel induced  action,  and  that  action  resulted  in  insubordination  or  mu- 
tiny, then  what  the  defendant  did  by  way  of  counsel  was  later  made 
a  crime  by  the  person  who  followed  his  counsel.  Manifestly,  Congress 
had  no  such  purpose  in  view,  nor  can  the  simple  and  plain  words  of  the 
act  be  given  such  meaning.  In  that  regard  the  statute  does  not  spec- 
ify the  writings,  speech,  or  indeed  the  kind  of  means  to  be  used ;  it 
makes  one  comprehensive,  inclusive  crime — "whoever,  when  the  Unit- 
ed States  is  at  war  shall  cause."  That  means  actually  cause,  succeed 
in  causing;  that  is  one  crime  the  statute  specifies,  and  also  whoever 
shall  willfully  "attempt  to  cause"  is  put  on  the  same  status. 

Both  "willfully  causing"  and  "willfully  attempting  to  cause"  are  by 
the  statute  made  alike  criminal ;  and,  such  being  the  case,  the  attempt 
to  cause  being  forbidden,  as  well  as  the  causing,  there  is  no  ground  to 
construe  or  apply  this  statute  on  the  theory  that  insubordination,  mu- 
tiny, or  disloyalty  must  be  effected.  To  so  hold  would  be  to  defeat 
the  whole  purpose  of  the  statute.  For  the  purpose  of  the  statute  as  a 
whole  was  not  to  wait  and  see  if  the  seed  of  insubordination — in  this 
case,  sown  in  August  in  Newark;  at  a  later  date,  in  some  camp — 
sprang  into  life  and  brought  forth  fruit,  but  it  was  to  prevent  the  seed 

when  the  United  States  is  at  war,  should  not  Influence  you  in  the  least  to 
find  a  verdict  that  Is  not  based  absolutely  upon  the  evidence,  by  the  ordinary 
rules  of  logic  and  common  sense ;  in  other  words,  it  should  not  make  you  con- 
vict a  man  more  quickly  than  you  would  do  in  other  tiin.es  or  under  other 
circumstances.  Your  sole  duty  consists  in  finding  just  what  the  facts  are,  anc^ 
the  fact  that  we  are  at  war  only  bears  on  that  as  giving  rise  to  this  statute. 
So,  shut  out  everything  but  the  evidence,  as  I  have  charged  you,  evei^  in- 
fluence of  every  kind,  and  use  your  common  sense  and  the  ordinary  rules  of 
logic,  and  weigh  the  testimony  of  all  of  these  witnesses,  both  pro  and  con, 
as  they  have  related  what  occurred  that  night  at  that  place,  and  determine 
whether  the  defendant  used  those  words,  and,  if  he  did,  what  his  intention 
was — whether  he  used  them  willfully,  with  intent  to  cause  insubordination, 
disloyalty,  mutiny,  or  refusal  of  duty. 

"Mr.  Lindabury:  Your  honor  said  that  it  is  important  that  the  conduct  of 
the  war  be  not  interfered  with  In  any  way.  I  feel  that  that  leaves  the  im- 
pression that  any  interference  is  a  violation  of  this  statute,  and  I  would  like  to 
have  an  exception  to  that  part  of  your  honor's  charge. 

*'The  Coiut:  Do  you  want  me  to  change  that,  or  charge  it  over  in  any  way? 

"Mr.  Ldndabury:  The  point  being  that  any  interference  is  not  a  violation 
of  law.  It  Is  only  the  things  that  are  prohibited  by  the  statute  that  the 
jury  should  consider  as  interference. 

"The  Court:  Gentlemen  of  the  jury,  Mr.  Lindabury  has  called  my  attention 
to  the  fact  that  I  stated  that  it  was  important  that  the  naval  and  military 
forces  of  the  United  States  should  not  be  Interfered  with  in  the  discharge  of 
their  duty,  or  words  to  that  effect.  We  have  In  this  case  nothing  to  do  with 
that  at  all,  unless  it  comes  within  the  provisions  of  this  statute — only  that  the 
defendant  did  or  said  something  willfully  and  with  Intent  to  cause  insub- 
ordination, disloyalty,  mutiny,  or  refusal  of  duty." 
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from  being  sown  initially.  Moreover,  it  is  clear  that  this  new  statute 
was  to  enabk  the  civil  courts  to  prevent  the  sowing  of  the  seeds  of  dis- 
loyalty, for  with  the  fruits  of  disloyalty,  to  which  a  misguided  soldier 
might  be  led  by  the  disloyal  advice,  the  military  court-martial  already 
provided  was  sufficient.  The  statute  was  not  addressed  to  the  mis- 
guided man  who  was  in  the  service,  but  was  manifestly  to  include  any 
one — for  "whoever"  is  a  broad  inclusive  word — who  in  any  way  will- 
fully created  or  attempted  to  cause  insubordination.  Clearly  the  court 
below  was  right  in  holding  that  if  in  fact  the  defendant  used  the  lan- 
guage alleged,  and  if  his  purpose  was  willful  to  cause  insubordination, 
then  the  statute  was  violated.  Clearly  it  was  right  in  holding  that,  to 
constitute  the  crime  at  the  start,  it  was  not  necessary  for  that  willful 
purpose  to  succeed. 

[2]  Turning  to  the  charge  of  the  court,  we  note,  first,  that  in  pur- 
suance of  its  duty  to  expound  the  law  the  court  quoted  the  statute 
in  full,  and  then  explained  to  the  jury,  in  words  to  which  no  exception 
can  be  taken,  what  constituted  insubordination,  disloyalty,  mutiny, 
and  refusal  of  duty,  respectively,  viz. : 

"  'Insubordination'  is  defined  by  the  Standard  Dictionary,  one  of  the  best 
authorities,  as  being  *the  state  of  being  insubordinate;  disobedience  to  con- 
stituted authority' — which,  under  this  statute,  is  the  military  or  naval  authori- 
ty. 'Disloyalty*  is  defined  by  the  same  authority  to  be  *the  state  of  being 
disloyal ;  unfaithfulness  to  one's  government' — and  in  this  case  it  would  be 
disloyalty  or  unfaithfulness  to  the  constituted  military  or  naval  authorities. 
'Mutiny'  means  *to  rise  against  lawful  or  constituted  authority,  particularly 
in  the  naval  or  miUtary  service.'  'Refusal  of  duty'  Is  'to  reject  or  refuse  to 
perform  the  duties  imposed  by  the  military  or  naval  authorities.'  " 

The  jury  were  then  instructed  that  the  question  for  it  to  determine 
was  "whether  or  not  the  defendant  caused  or  attempted  to  cause  in- 
subordination, disloyalty,  mutiny,  or  refusal  of  duty,  as  I  have  de- 
fined those  words  to  you."  The  charge  called  the  jury's  attention  to 
the  presumption  of  innocence  of  the  defendant,  to  their  duty  to  give 
him  *the  benefit  of  all  reasonable  doubt,  and  that  their  verdict  should 
be  founded  wholly  on  the  testimony  of  witnesses  before  them,  and 
should  not  be  based  on  prejudice,  sympathy,  or  any  extraneous  mat- 
ter. The  jury  were  then  instructed  that  the  first  question  for  them  was 
to  determine  whether  the  defendant  had  used  the  alleged  words,  and, 
if  they  found  he  did  not,  that  ended  the  case.  If  they  found  he  did, 
then  they  were  to  take  up  the  further  question  of  Krafft's  intent  in 
using  those  words ;  the  court  in  that  regard  saying : 

"If  you  should  reach  the  conclusion  that  he  did  say  those  words,  then  a 
further  question  arises,  and  that  is:  What  did  the  defendant  intend  by  the 
use  of  those  words?  As  a  matter  of  law,  It  would  not  be  sufficient  for  him  to 
say  those  words,  without  Intending  willfully  to  cause  Insubordination,  disloyal- 
ty, mutiny,  or  refusal  of  duty,  or  some  of  them,  in  order  to  constitute  guilt 
In  order  to  hold  the  defendant  guilty,  he  must  have  said  those  words  with 
the  Intention  of  accomplishing  some  one  of  those  things.  Now,  that  might  be 
accomplished  by  s];)eaking  directly  to  soldiers  who  were  in  the  military  forces 
of  the  United  States.  It  might  be  accomplished  by  speaking  to  a  crowd  partly 
composed  of  those  who  were  subject  to  draft  and  might  be  called  thereafter. 
It  is  for  you,  from  aU  the  facts  which  have  been  testified  to,  to  determine, 
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first,  whether  or  not  the  defendant  used  the  words  which  he  Is  alleged  and 
charged  to  have  used.  If  you  find  that  he  did,  then  it  is  for  you  to  determine 
with  what  intention  he  used  those  words,  because.  If  he  did  not  use  these 
words  willfully  and  intentionally,  to  cause  or  to  attempt  to  cause  insubordina- 
tion, disloyalty,  mutiny,  or  refusal  of  duty,  he  Is  not  guilty ;  but,  If  he  did, 
then  he  Is  guilty." 

The  court  further  charged  that: 

"If  the  jury  finds  that  the  defendant  made  the  statements  alleged  In  the 
indictment,  and  that  the  statements  were  made  as  the  result  of  sudden  anger 
and  without  deliberation,  the  defendant  must  be  acquitted." 

We  have  thus  quoted  from  the  charge  at  length,  to  show  that  the 
law  was  properly  construed  by  the  court,  and  the  questions  of  fact  were 
clearly  and  properly  defined,  and  their  determination  left  to  the  jury. 
The  jury  having  found  the  words  charged  were  used,  and  that  Krafft 
used  them  with  the  willful  intent  charged,  we  are  bound  to  accept  this 
verdict  and  these  findings  as  conclusive,  if  there  was  any  evidence 
from  which  a  jury  could  reasonably  draw  the  findings  it  has  made. 
Humes  v.  United  States,  170  U.  S.  210,  18  Sup.  Ct.  602,  42  L.  Ed. 
1011. 

This  court  has  only  appellate  jurisdiction,  and,  no  matter  what  our 
opinion  of  the  facts  may  be,  we  cannot,  as  the  court  below  could  have, 
grant  a  new  trial ;  but  our  province  is  to  examine  the  evidence,  and 
ascertain  if  there  was  evidence  to  submit  to  the  jury,  or,  to  put  it  in 
another  way,  whether  it  was  the  court's  duty  to  withdraw  tlie  case  from 
the  jury  and  direct  the  defendant's  acquittal.  With  that  in  view,  the 
judges  of  this  court  have  severally  examined  and  collectively  discussed 
all  the  evidence,  and  we  agree  that  the  court  below  was  bound,  under 
the  proofs,  to  submit  the  case  to  the  jury.  As  the  record  comes  be- 
fore us,  while  we  find  much  testimony  given  by  the  defendant  and  the 
large  number  of  witnesses  called  by  him,  which  testimony,  if  believed, 
would  have  warranted  the  jury  in  finding  the  defendant  had  never  used 
the  words  alleged,  we  also  find  the  testimony  of  some  witnesses,  much 
fewer  in  nupiber,  but  whose  testimony,  if  believed,  warranted  the  jury 
in  finding  the  words  alleged  were  spoken  by  the  defendant.  It  is  nei- 
ther our  province  nor  purpose  to  discuss  that  testimony.  That  was 
wholly  for  the  jury,  who  saw  and  heard  the  witnesses,  and  they  were 
the  tribunal  of  the  defendant's  fellow  citizens  the  law  made  judges  of 
the  truth  of  the  testimony  for  and  against  the  defendant.  Our  duty  is 
to  see  whether  the  government  produced  any  such  material  testimony 
against  him  that  it  had  to  be  submitted  to  the  jury. 

Referring,  first,  to  the  proof  that  Krafft  had  used  the  words  alleged 
and  specified  in  the  indictment:  The  record  shows,  if  believed,  such 
proof  was  given  by  two  noncommissioned  officers — Gunning  and  Bar- 
ton. These  two  men  were  together,  and  had  the  same  opportunity  of 
seeing  and  hearing.    Gunning's  testimony  was : 

**I  do  not  see  why  the  government  can  compel  troops  to  cross  the  ocean.  It 
is  not  in  the  Constitution.  It  is  a  damned  shame.  Why  the  hell^should  we 
do  it?  Why  have  not  the  Socialists  of  America  the  same  right  as  they  have  in 
Germany,  to  vote  for  or  against  the  war?  They  send  their  own  Senators  to 
vote  for  conscription.    Why  don't  the  people  have  a  chance?" 
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Barton's  testimony  was: 

"When  I  first  saw  him,  I  had  come  down  from  the  Mandarin,  Corporal 
Gunning  and  myself,  and  he  stopped  to  light  a  cigarette,  and  then  all  of  a 
sudden  I  heard  somebody  hollering,  'If  it  was  up  to  me,  I  would  tell  them 
to  go  to  hell/  I  said  to  Corporal  Gunning,  *There  is  something  the  matter 
over  there ;'  and  we  starts  over,  and  we  got  in  the  colter  of  the  crowd,  and 
when  we  got  there  he  was  saying:  *!  cannot  see  how  the  government  can 
compel  troops  to  go  to  France.  If  it  was  up  to  me,  I  would  tell  them  to  go 
to  hell.  It  is  a  damned  shame.  ^  Why  have  not  the  Socialists  of  America  the 
same  privilege  as  they  have  in  Germany?'  He  said:  *They  have  their  own 
Senators  down  there  vote  for  conscription,  instead  of  having  the  people  vote.' 
The  crowd  was  interrupting  him  all  the  time.  Q.  You  have  said  *he'  and 
*him*  all  the  time.  Whom  do  you  mean?  Who  was  doing  this  talking?  A. 
Mr.  Krafft" 

In  view  of  this  proof,  it  was  the  court's  duty  to  submit  to  the  jury 
whether  they  believed  the  testimony  of  these  men,  or  that  of  the  de- 
fendant that  he  had  not  used  the  words,  or  of  his  many  witnesses  to 
the  effect  that  he  had  not  used  them,  that  they  had  not  heard  them,  or 
that  they  were  used  by  men  in  the  crowd,  and  not  by  the  defendant. 
The  jury  had  all  these  witnesses  before  them ;  they  could  judge  of  the 
weight  to  be  given  to  each  severally,  the  opportunity  they  had  to  see, 
their  manner  on  the  stand,  and  all  those  elements  which  enabled  the 
jury  to  fairly  and  justly  determine  whether  the  words  charged  were 
spoken  that  night  by  Krafft.  The  jury  having  found  the  words  were 
used,  this  court  must  go  further,  and  inquire :  Was  there  any  evidence, 
any  facts,  or  whether  there  were  any  circumstances  or  surroundings, 
from  which  the  jury  could  fairly  infer  they  were  willfully  used  by  the 
defendant,  with  the  willful  intent  of  causing  or  attempting  to  cause  in- 
subordination in  the  military  forces  of  the  United  States  ? 

In  that  regard  the  proofs  tended  to  show  the  defendant  was  a  man 
of  mature  years,  well  educated,  accustomed  to  public  speaking,  and  his 
purpose  was  to  persuade  people  to  the  beliefs  he  espoused.  He  was  a 
man  of  much  public  prominence,  had  been  a  candidate  for  Governor 
of  New  Jersey,  a  man  whose  vocation  as  an  editor  turned  his  attention 
to  public  affairs,  and  whose  purpose  and  paid  or  volunteered  occupa- 
tion was  to  educate  and  persuade  his  hearers  to  his  beliefs.  The  proofs 
also  show  that  he  was  speaking  from  an  elevated  platform,  in  a  central 
place  in  a  populous  city,  to  a  large  crowd,  and  that  in  the  crowd  were 
from  30  to  50  men  in  uniform,  who  were  plainly  distinguishable.  The 
United  States  was  at  war ;  the  conscription  act  had  been  passed,  which 
subjected  the  men  selected  to  the  orders  of  the  military  authorities  of 
the  country.  Under  such  circumstances,  a  jury  could  reasonably  infer 
that  a  man  who  undertakes  to  lead  his  hearers  to  adopt  his  spoken 
views  must,  in  reason,  be  held  to  have  intended  his  words  should  have, 
if  followed,  the  effect  in  action  which  his  counsel  in  words  advised. 

As  we  have  seen,  the  court  instructed  the  jury  that,  if  the  words 
were  spoken  in  sudden  anger  or  without  deliberation,  they  should  ac- 
quit. The  verdict  must  therefore  be  taken  as  a  finding  that  the  alleged 
words  were  not  uttered  in  sudden  anger,  but  with  deliberation.  A  man 
who  has  thus  spoken  with  deliberation  must  be  held  to  have  intended 
the  natural  and  probable  consequences  of  his  words;  "for  by  thy 
words  thou  shalt  be  justified,  and  by  thy  words  thou  shalt  be  condemn- 
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ed."  Considering,  then,  the  time,  the  fact  of  the  country  being  at 
war,  the  audience  (composed  of  both  soldiers  and  civilians)  to  whom 
the  words  were  addressed,  the  vehemence  with  which  they  were  spo- 
ken, the  duty  of  obedience  which  men  in  the  service,  or  men  liable  to 
service,  owed  to  the  military  authority,  the  impending  conscription 
then  in  prospect,  and  the  likelihood  that  all  men  in  the  service  might 
be  ordered  overseas,  can  we  say,  as  a  matter  of  law,  the  language  used 
at  the  time  it  was  did  not  tend  to  cause,  or  was  not  an  attempt  to  cause, 
insubordination?  And,  bearing  on  the  relevance  and  significance  of 
the  time  and  circumstances  words  are  spoken,  we  may  repeat  what 
was  heretofore  said : 

**War  Is  the  dividing  line.  What  was  only  foolish  and  unwise  in  word  and 
deed  last  week,  in  peace,  may  be  treason  when  war  comes.  Remember,  when 
war  comes,  no  man  can  serve  two  masters.  As  of  old  the  message  comes: 
*Choose  ye  this  day  whom  ye  will  sen^e.' "  « 

Clearly,  then,  this  question  of  willful  intent  was  one  for  the  jury  to 
determine,  and  by  their  verdict  they  have  determined  the  willful  pur- 
pose of  the  defendant  was  to  cause  insubordination.  And  in  view  of 
that  finding,  and  under  the  law,  we  must  accept  the  verdict  of  the  de- 
fendant's twelve  fellow  citizens,  which  verdict  in  substance  has  found 
a  matured  and  experienced  public  man  advising  younger  and  more  im- 
pressionable men  to  insubordination  in  the  military  service.  And  we 
cannot  close  our  eyes  to  the  fact  that  such  advice,  if  followed  by  these 
young  men,  might  later  subject  them  to  court-martial  and  execution. 

We  have  recited  these  facts  at  length,  to  show  the  defendant  has  had 
a  court  trial,  a  fair  hearing,  the  aid  of  able  counsel,  and  that  the  testi- 
mony of  his  witnesses  has  been  heard  and  decided  by  a  jury  of  his  fel- 
low citizens.  Such  being  the  case,  there  is  no  ground  for  this  appel- 
late court  setting  aside  this  verdict  and  the  sentence  imposed  thereon, 
unless  the  court  committed  error  in  admitting  or  refusing  to  admit  evi- 
dence. These  latter  assignments  have  had  our  thoughtful  attention, 
but  we  find  no  error  therein. 

[3]  The  first  was  in  the  court's  refusal  to  allow  as  evidence  the  tes- 
timony of  a  witness  who  had  heard  the  defendant  some  time  previously 
say  he  was  in  favor  of  the  war  with  Germany.  We  fail  to  see  how 
any  expression  of  opinion  on  the  part  of  the  defendant  at  some  other 
time  and  place  was  material  to  the  present  issue,  which  issue  was: 
First,  did  the  defendant  use,  on  August  9,  1917,  at  Newark,  the  lan- 
guage alleged  ?  and,  second,  if  so,  did  he  use  it  with  the  willful  purpose 
to  cause  or  attempt  to  cause  insubordination  ?  What  he  said  or  did  at 
other  times  and  places  was  not  material  to  the  issues  on  trial. 

Another  assignment  referred  to  allowing  the  witness  Gimning,  in 
answer  to  the  question,  "How  far  could  a  person  of  ordinary  sight 
recognize  a  soldier  in  that  light,  if  standing  upon  a  box  of  the  height 
of  the  one  on  which  the  defendant  was  standing  that  night?"  to  testify, 
"With  moderate  sight  he  should  recognize  a  soldier  in  uniform  at  a 
distance  of  500  feet  or  more."    The  admission  of  such  testimony  must, 

2  Instructions  given  to  applicants  for  naturalization  in  court  at  Philadelphia, 
April  G,  1917. 
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in  the  nature  of  things,  be  largely  a  question  of  judicial  discretion,  and 
unless  we  find  an  abuse  of  discretion,  or  that  the  defendant  was  prej- 
udiced by  such  testimony,  the  cause  should  not  be  reversed.  We  are 
of  opinion  the  court  committed  no  error.  This  witness  had  already  tes- 
tified as  follows : 

"Q.  And  Market  street  to  your  knowledge  is  a  sort  of  a  great  white  way, 
wen  lighted  up  at  night?  A.  Yes.  Q.  How  Is  it  lighted  up  at  night?  A.  It 
Is  very  bright.  It  is  known  as  a  white  way.  Q.  Was  it  light  enough  for 
you  to  see  uniforms  in  the  audience  around  you?  A.  Yes,  sir.  Q.  It  was 
light  enough  for  you  to  pick  out  so  many  uniforms  around  you?  A.  Yes. 
Q.  How  far  away  could  you  detect  that  a  man  was  a  soldier?  A.  I  would 
know  he  was  a  soldier  if  he  was  500  feet  away.  Q.  In  that  light  could 
you  see  a  soldier's  uniform  500  feet  away?  A.  Yes.  Q.  Are  you  sure  of 
that?    A.  Positive.'* 

After  this  testimony  the  witness  was  then  asked,  "Could  you  tell 
that,  if  you  were  standing  on  the  soap  box  that  the  defendant  was 
standing  on — could  you  see  that  far  and  detect  the  uniform?"  and 
on  objection  being  made  the  court  itself  suggested  the  question  be  put 
in  the  form  in  which  it  was  allowed.  Manifestly,  this  question,  proper 
as  we  view  it,  lost  any  significance  it  had,  when  admitted,  in  view  of 
the  direction  the  proof  on  the  part  of  the  defendant  took,  for  not  only 
did  the  defendant,  when  he  went. on  the  stand,  make  no  point  of  not 
being  able  to  see  the  uniformed  soldiers  in  the  crowd,  but  the  testimony 
given  by  some  of  his  own  witnesses  was  that  the  place  was  brightly  il- 
luminated. 

Finding  no  error  in  the  record  to  warrant  reversal,  the  record  must 
be  remanded  to  the  court  below,  and  its  judgment  be  affirmed. 


(249  Fed.  ^9) 

BREITMAYER  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  5,  1918.) 

No.  3105. 

1.  Armt  and  Navy  ^=»20 — Selective  Draft  Act — CoNsrrruTiONALiTT. 

Selective  Draft  Act  May  18,  1917,  c.  15,  40  Stat.  7G,  is  constitutional. 

2.  Aamr  and  Navy  ^=5>40 — Offenses — Failure  to  Register — Evidence. 

In  a  prosecution  for  willful  failure  and  refusal  to  present  himself  for, 
or  to  submit  to,  registratiou,  as  required  by  Selective  Draft  Act,  §  5,  and 
the  presidential  proclamation  thereunder,  evidence  Jield  sufficient  to  es- 
tablish the  corpus  delicti,  showing  that  defendant  was  within  the  draft 
age  and  that  he  failed  to  register  in  the  precinct  where  he  permanently 
resided. 
8.  Criminal  Law  ^=»430 — Certified  Copies — Admissibility. 

As  Act  Mich.  June  20,  1905  (Pub.  Acts  1905.  No.  330),  providing 
that  original  birth  certificates  taken  thereunder  shall  be  transmitted  to 
the  secretary  of  state,  was  prospective,  and  made  no  provision  as  to 
records  of  births  in  the  custody  of  county  clerks  under  Act  Mich.  March 
27,  1867  (Pub.  Acts  1867,  No.  194),  a  certified  copy  of  a  birth  record  iu 
the  custody  of  the  county  clerk  is,  under  the  general  rules,  admissible 
in  evidence;  there  bt'ins:  no  provision  for  the  eertifl^»ation  of  such  records 
by  the  secretary  of  state,  as  In  case  of  birth  certificates  prepared  \mder 
the  act  of  1905. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digeete  &  Indexte 
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4.  Cbimtnal  Law  ^=>339 — Evidence — Identity  of  Accused. 

In  a  prosecution  for  failure  to  register  as  required  by  Selective  Draft 
Act,  §  5,  where  defendant  was  indicted  under  tlie  name  by  which  lie  was 
known,  instead  of  his  real  name,  it  was  not  error,  and  certainly  was  not 
prejudicial,  to  admit  evidence  identifying  defendant  with  the  person 
named  in  a  birth  certificate,  which  it  was  claimed  was  issued  on  the 
occasion  of  defendant's  birth. 

5.  Criminal  Law  ^=»1186(4) — Habitless  Error — Defects  in  Indictment — 

Prejudice. 

In  view  of  Rev.  St.  §  1025  (Comp.  St.  1016,  §  1691),  declaring  that  no 
indictment  shall  be  deemed  insufficient,  nor  shall  the  judgment  be  affected, 
by  reason  of  any  defect  or  imperfection  in  matter  of  form  only,  which 
shall  not  tend  to  prejudice  the  defendant,  an  inaccurate  statement  as 
to  the  voting  precinct  in  which  defendant  resided,  contained  in  an  in- 
dictment charging  failure  to  register  as  required  by  the  Selective  Draft 
Act,  must,  in  view  of  the  usual  knowledge  prevailing  as  to  such  locations, 
be  disregarded. 

6.  Criminal  Law  <@=>535(%) — Confession — Corroboration. 

WTiere  there  is  independent  testimony  tending  substantially  to  prove 
the  corpus  deUcti,  the  confession  of  the  accused,  as  so  corroborated,  is 
admissible.    • 

7.  Indictment  and  Information  ®=»111(2) — Exceptions — Averments 

Where  a  statute  defining  an  offense  contains  exceptions  In  the  enacting 
clause,  an  indictment  found  under  it  must  aver  that  defendant  Is  not 
within  such  exceptions. 

8.  Criminal  Law  ^=>315 — Presumptions — Continuation. 

Evidence  that  defendant,  who  was  indicted  for  failure  to  register  as 
required  by  the  Selective  Draft  Act,  had  been  a  member  of  the  National 
Guard  some  seven  or  eight  years  previous,  raises  no  presumption  that 
he  was  a  member  of  the  National  Guard  at  the  time  he  failed  to  register. 

9.  Army  and  Navy  ^=»20 — Selective  Draft  Act — Duty  to  Register. 

An  officer  or  enlisted  man  of  a  National  Guard  unit,  not  called  into 
federal  service  until  after  the  day  fixed  by  presidential  proclamation  for 
registration  in  accordance  with  Selective  Draft  Act,  §  5,  does  not  fall 
within  the  provision  excepting  oflScers  and  enlisted  men  of  the  National 
Guard  in  the  service  of  the  United  States  from  registration. 

10.  Army  and  Navy  ^=»40 — Selective  Draft  Act — Offenses — Evidence. 

In  a  prosecution  for  failure  to  register  as  required  by  Selective  Draft 
Act,  §  5,  evidence  held  sufficient  to  show  that  defendant  was  not  a  mem- 
ber of  the  National  Guard  in  the  service  of  the  United  States  at  the  date 
of  registration. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Eastern  District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Milton  V.  Breitmayer  was  convicted  of  willful  failure  and  refusal  to 
present  himself  for  or  submit  to  registration,  as  required  by  Selective 
Draft  Act,  §  5,  and  the  presidential  proclamation  thereunder,  and  he 
brings  error.    Affirmed. 

Joseph  B.  Beckenstein  and  Maurice  Sugar,  both  of  Detroit,  Mich., 
for  plaintiff  in  error. 

John  E.  Kinnane,  U.  S.  Atty.,  and  J.  Edward  Bland  and  Louis  W. 
McClear,  Asst.  U.  S.  Attys.,  all  of  Detroit,  Mich. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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WARRINGTON,  Circuit  Judge.  The  plaintiflF  in  error  was  indict- 
ed June  13,  1917,  for  willful  failure  and  refusal  to  present  himself  for 
or  submit  to  registration  according  to  requirement  of  the  President's 
proclamation,  and  of  section  5  of  the  Selective  Draft  Act,  each  bearing 
date  May  18,  1917.  Proc.  1917,  p.  20;  Public  No.  12,  65th  Congress, 
c.  15,  40  Stat.  pp.  76,  80,  U.  S.  Comp.  Stat.  Supp.  1917,  pp.  61,  66. 
The  indictment  in  substance  charges  that  defendant,  a  male  person 
within  the  prescribed  age  limits,  was  required  under  the  proclamation 
of  the  President  to  appear  and  submit  to  registration  on  June  5,  1917, 
between  stated  hours,  in  the  city  of  Detroit  at  the  place  of  registration 
in  the  precinct,  being  a  specified  voting  precinct,  in  which  defendant 
"lived  and  had  his  permanent  home  and  actual  place  of  legal  residence 
and  from  which  he  was  not  temporarily  absent,"  his  residence  being 
designated  by  street  and  number,  but  that  he  willfully  failed  and  re- 
fused so  to  appear  and  submit  to  registration,  and  that  defendant  was 
not  at  the  time  "an  officer  or  an  enlisted  man  of  the  Regular  Army  or 
Navy  or  of  the  Marine  Corps  of  the  United  States**  nor  "an  officer  or 
enlisted  man  of  the  National  Guard  or  Naval  Militia  in  the  service  of 
the  United  States,"  nor  "exempted  or  excused  from  registering  under 
the  provisions"  of  the  act  of  Congress  before  named. 

Upon  arraignment  defendant  waived  the  reading  of  the  indictment 
and  stood  mute,  whereupon  a  plea  of  not  guilty  was  entered  under  di- 
rection of  the  court.  The  cause  was  heard  before  the  court  and  a 
jury,  and  at  the  close  of  the  evidence  presented  by  the  government, 
motion  made  in  defendant's  behalf  for  a  directed  verdict  was  denied, 
subject  to  exception.  No  testimony  was  offered  for  defendant,  and 
no  exception  was  reserved  to  the  charge  of  the  court.  Defendant 
was  found  guilty  as  charged,  sentence  was  pronounced,  and  error  is 
prosecuted. 

The  scheme  of  defense  relied  on  was,  in  the  first  place,  to  show  con- 
stitutional invalidity  of  the  Selective  Draft  Act,  and,  in  the  next  place, 
to  require  the  government  strictly  to  prove  the  charges  of  the  indict- 
ment. 

[1]  1.  The  first  feature  of  the  defense  must,  of  course,  fail,  since 
the  Supreme  Court,  on  January  7,  1918,  held  the  act  to  be  constitution- 
aUy  valid  (Arver  v.  United  States,  245  U.  S.  366,  38  Sup.  Ct.  159,  62 
L.  Ed.  349),  and  this  ruling  was  reaffirmed  on  the  same  day  in  Jones  v. 
Perkins,  245  U.  S.  390,  38  Sup.  Ct.  166,  62  L.  Ed.  358,  and  again,  on 
January  14,  in  Goldman  v.  United  States,  245  U.  S.  474,  38  Sup.  Ct. 
166,  62  L.  Ed.  410,  Kramer  v.  United  States,  245  U.  S.  478,  38 
Sup.  Ct.  168,  62  L.  Ed.  413,  and  Ruthenberg  v.  United  States,  245 
U.  S.  480,  38  Sup.  Ct.  168,  62  L.  Ed.  414. 

[2-4]  2.  In  the  second  branch  of  the  defense  it  is  insisted  that  the 
corpus  delicti  was  not  proved.  Counsel's  theory  is  that  the  corpus  de- 
licti included  at  least  the  elements  of  age  and  failure  to  register  in  the 
precinct  where  defendant  permanently  resided ;  that  there  was  no  sub- 
stantive proof  of  either,  and  hence  that  admissions  of  defendant  were 
not  sufficient  to  sustain  the  conviction.  We  think  there  was  sufficient 
proof,  apart  from  the  admissions,  fully  to  show  both  of  these  ele- 
ments. As  to  the  question  of  age,  a  close  relative,  who  lived  near 
162C.C.A.— 9 
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defendant's  place  of  birth  and  had  known  him  ever  since  he  was  a 
child,  testified  in  effect  that,  while  he  was  not  sure  of  defendant's  age, 
yet  that  "he  is  about  27  or  28."  This  is  in  accord  with  a  birth  certifi- 
cate which  was  received  in  evidence,  showing  the  date  of  birth  to 
have  been  April  24,  1889.  Exception,  however,  was  reserved  to  the 
admission  of  the  certificate  in  evidence  on  the  grounds,  first,  that  it  was 
not  certified  by  the  proper  official ;  and,  second,  that  it  does  not  pur- 
port to  be  the  certificate  of  defendant's  birth. 

These  objections  are  not  tenable.  It  appears  in  the  record  without 
dispute  that  the  birth  certificate  was  **duly  certified  by  the  clerk  of 
Jackson  county,"  Mich.  Registration  of  births  was  provided  for  by 
statute  approved  March  27,  1867.  Laws  Mich.  1867,  p.  266;  Comp. 
Laws  Mich.  (Ed.  1897)  p.  1451.  Section  1  required  the  supervisors  or 
assessors  annually  to  ascertain  the  births  occurring  in  their  respective 
townships  or  cities  and  to  make  accurate  returns  of  them  to  the  clerk 
of  the  county  in  which  the  township  or  city  was  situated.  Section  3 
provided  that  the  county  clerk  should  record  the  births,  prescribing  the 
form  of  record,  which  included  date  of  birth,  name  and  sex  of  child, 
place  of  birth,  and  names,  residence,  and  nativity  of  parents,  etc.,  and 
requiring  each  clerk  annually  to  make  and  transmit  to  the  secretary  of 
state  a  certified  copy  of  the  records  in  his  office  concerning  births,  etc, 
occurring  during  the  year. 

It  is  urged  that  the  birth  certificate  should  have  been  authenticated  by 
the  secretary  of  state,  instead  of  the  clerk  of  Jackson  county.  This 
claim  is  based  upon  a  statute  approved  June  20,  1905.  Public  Acts 
Mich.  1905,  p.  508.  That  statute,  it  is  true,  provides  for  the  registra- 
tion of  births  and  the  appointment  of  local  registrars.  Certificates  of 
births,  however,  are  made  out  by  the  attending  physicians  or  midwives 
on  blanks  supplied  by  the  secretary  of  state  and  distributed  by  the  local 
registrars,  who  in  turn  transmit  the  originals  to  the  secretary  of  state. 
This  statute  is  in  terms  simply  prospective.  Thus  the  secretary  of 
state  is  made  the  custodian  of  all  original  birth  certificates  required 
under  the  statute  of  1905,  just  as  the  several  county  clerks  were  made 
custodians  of  those  provided  for  imder  the  statute  of  1867.  The  stat- 
ute of  1905,  we  observe,  repealed  so  much  of  the  act  of  1867  as  was 
"inconsistent  with"  the  later  act.  Still  there  is  no  perceivable  incon- 
sistency between  the  two  acts  so  far  as  the  custody  of  the  two  sets  of 
original  birth  certificates  is  concerned,  since  no  provision  was  made  for 
transferring  the  originals  of  birth  certificates  in  the  custody  of  the 
county  clerks  to  the  custody  of  the  secretary  of  state.  Further,  the  sec- 
retary of  state  is  empowered  to  furnish  certified  copies  of  original  birth 
records  which  have  been  transmitted  to  his  office  in  accordance  with  the 
act  of  1905,  and  such  certified  copies  are  made  prima  facie  evidence  in 
all  courts  of  the  "facts  therein  stated" ;  but  this  power  is  not  extended 
to  birth  records  held  by  the  county  clerks  under  the  act  of  1867,  nor 
does  any  such  power  appear  to  have  been  created  at  any  time  re- 
specting these  latter  birth  records.  How,  then,  are  such  county  clerk 
records  to  be  proved  ? 

In  situations  similar  in  principle  to  this  the  rule  was  long  since  laid 
down  in  this  coimtry  that  a  copy  of  a  record,  duly  certified  by  a  public 
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officer  whose  duty  it  is  to  keep  the  original,  should  be  received  in  evi- 
dence. United  States  v.  Percheman,  32  U.  S.  (7  Pet.)  51,  85,  8  L.  Ed. 
604;  Meehan  v.  Forsyth,  65  U.  S.  (24  How.)  175,  176,  16  L.  Ed.  730; 
Commonwealth  v.  Meehan,  170  Mass.  362,  363,  364,  49  N.  E.  648; 
Childs  V.  State,  55  Ala.  28,  30;  3  Wigmore  on  Ev.  §  1667,  at  page 
2102;  2  Wharton,  Crim.  Ev.  (10th  Ed.)  §  527c.  We  therefore  hold 
that  the  present  certified  copy  of  birth  certificate  is  an  admissible  in- 
strument of  evidence  wherever  relevant  to  the  issue.  We  have  in  mind, 
of  course,  the  objection  that  this  instrument  does  not  purport  to  be  a 
certificate  of  defendant's  birth.  It  is  true  that  the  certificate  states  the 
name  of  the  child  to  be  Vem  W.,  not  Milton  V.,  Breitmayer;  but  the 
witness  who  testified  to  defendant's  age,  as  pointed  out,  stated,  "I 
know  the  defendant,  Miltpn  V.  Breitmayer,  have  known  him  all  my 
lifetime,"  and,  further,  that  defendant's  correct  name  is  Vern  V\'^illiam 
Breitmayer.  Moreover,  another  witness  closely  connected  with  de- 
fendant and. on  most  intimate  terms  with  him  testified,  "I  have  known 
this  defendant  for  the  last  twelve  years  by  the  name  Milton  V. 
Breitmayer."  Thus,  according  to  the  effect  of  the  testimony,  de- 
fendant was  indicted  under  the  name  by  which  he  was  known,  in- 
stead of  his  real  name;  and  we  see  no  error,  certainly  no  prejudicial 
error,  in  identifying  defendant  with  the  person  named  in  the  certificate. 

[5,  6]  Upon  the  question  whether  defendant  failed  to  register,  a 
printed  copy  of  an  election  book,  showing  boundaries  of  election  dis- 
tricts and  locations  of  booths,  and  a  map  of  the  city  of  Detroit  showing 
the  wards  and  districts  on  the  west  side  of  the  city,  were  received  in 
evidence.  Exceptions  were  reserved  both  to  the  copy  of  the  book  and 
the  map.  Neither  appears  to  have  been  authenticated  by  any  compe- 
tent official  or  custodian.  We  need  not,  however,  pass  on  the  question 
of  admissibility.  The  relevant  parts  of  both  book  and  map  were 
otherwise  proved,  and  so  no  prejudicial  error  arose  through  their  in- 
troduction. The  testimony  shows  that  defendant  had  resided  at  No. 
57  Baltimore,  West,  for  nearly  a  year  prior  to  the  day  fixed  for  regis- 
tration, and  that  this  residence  is  in  the  Second  ward,  Tenth  district. 
It  is  to  be  noted  that  the  indictment  states  that  the  voting  precinct  is  the 
Thirteenth  district  of  the  Second  ward ;  yet  in  view  (a)  of  the  usual 
knowledge  prevailing  as  to  locations  of  voting  places  within  a  resident's 
own  ward,  and  (b)  of  the  requirement  of  section  1025  of  the  Revised 
Statutes  (Comp.  St.  1916,  §  1691)  to  disregard  formal  defects,  etc.,  it 
is  plain  that  this  mistake  in  allegation  of  the  indictment  did  not  "tend  to 
the  prejudice  of  the  defendant."  Ulmer  v.  United  States,  219  Fed. 
641,  642,  134  C.  C.  A.  127  (C.  C.  A.  6) ;  Simpson  v.  United  States,  241 
Fed.  841,  843,  844,  154  C.  C;  A.  543  (C.  C.  A.  6);  Kasle  v.  United 
States,  233  Fed.  878,  883,  884,  147  C.  C.  A.  552  (C.  C.  A.  6).  In  truth 
no  claim  of  prejudice  on  this  account  is  made.  Further,  testimony  was 
offered  without  objection  or  contradiction,  showing  that  defendant 
was  "not  registered  in  the  Tenth  district  of  the  Second  ward.  No 
such  man  is  registered  there." 

Now,  in  addition  to  the  evidence  thus  far  considered,  several  wit- 
nesses testified  to  distinct  confessions  made  by  defendant  shortly  before 
the  indictment;  and  conceding  that  an  unsupported  confession  alone 
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cannot  be  received  and  treated  as  sufficient  evidence  of  the  corpus  delic- 
ti, for  instance,  as  laid  down  by  Judge  Cooley  and  his  associates  in  Peo- 
ple V.  Lane,  49  Mich.  340,  341,  13  N.  W.  622,  yet  the  rule  is,  as  that  de- 
cision implies,  that  where  there  is  independent  testimony  as  here, 
tending  substantially  to  prove  the  corpus  delicti,  the  confession  so  cor- 
roborated is  admissible.  This  is  deducible  from  the  decision  in  Isaacs 
v.  United  States,  159  U.  S.  487,  490,  16  Sup.  Ct.  51,  40  L.  Ed.  229,  and 
the  rule  is  declared  in  Flower  v.  United  States,  116  Fed.  241,  247,  53 
C.  C.  A.  271  (C.  C.  A.  5) ;  Rosenfeld  v.  United  States,  202  Fed.  469, 
474,  120  C.  C.  A.  599  (C.  C.  A.  7) ;  Naf tzger  v.  United  States,  200  Fed. 
494,  499,  118  C.  C.  A.  598  (C.  C.  A.  8);  3  Wigmore  on  Ev.  §§  2070, 
2071.  Defendant  admitted  that  he  was  28  years  of  age  and  that  he  had 
not  registered.  He  is  an  artist,  and  would  seem  from  his  admissions  to 
have  the  faculty  of  expressing  himself  with  clearness.  He  said  he  was 
a  Socialist,  and  that  "it  was  against  his  principles  to  register" ;  and, 
although  he  was  admonished  against  persisting  in  the  mistake  of  not 
registering  and  alsp  given  opportunity  to  register,  he  refused  to  change 
his  course,  stating  that  he  had  been  expecting  to  be  arrested. 

[7-10]  3.  The  next  objection  is  that  the  government  failed  to  prove 
that  defendant  did  not  come  within  the  exceptions  enumerated  in  sec- 
tion 5  of  the  Selective  Draft  Act.  The  portion  of  the  act  relied  on  is 
the  language  qualifying  the  requirement  to  register: 

"  ♦  ♦  ♦  Except  officers  and  enlisted  men  of  the  Regular  Army,  the 
Navy,  and  the  National  Guard  and  Naval  Militia  while  in  the  service  of  the 
United  States." 

The  objection  is  not  that  there  is  any  defect  in  the  indictment  in  this 
respect ;  as  we  have  seen,  its  allegations  expressly  negative  the  excep- 
tions. It  is  a  general  rule  that  where  a  statute  defining  an  offense  con- 
tains exceptions  in  the  enacting  clause,  an  indictment  found  under  it 
must  aver  that  defendant  is  not  within  such  exceptions.  United  States 
V.  Cook,  17  Wall.  (84  U.  S.)  168,  178, 21  L.  Ed.  538 ;  Ledbetter  v.  Unit- 
ed States,  170  U.  S.  606,  61 1.18  Sup.  Ct.  774.  42  L.  Ed.  1162 ;  Shelp  v. 
United  States,  81  Fed.  694,  696, 26  C.  C.  A.  570  (C.  C.  A.  9).  However, 
whether  negative  averments  contained  in  an  indictment  and  involv- 
ing such  exceptions  will  be  accepted  as  true,  unless,  as  a  consequence 
of  the  facts  residing  peculiarly  within  his  knowledge,  the  defendant 
assumes  the  burden  of  disproving  the  averments,  presents  a  question 
which,  in  view  of  the  course  pursued  by  the  government  and  the  in- 
structions of  the  trial  judge  in  the  instant  case,  need  not  be  decided. 

Adverting  to  the  evidence,  one  witness  stated  that  defendant  had 
been  a  member  of  the  National  Guard  in  Jackson,  Mich.,  seven  or 
eight  years  before,  though  he  did  not  know  whether  the  membership 
still  existed.  Another  witness,  who  knew  defendant  intimately  and  in 
part  of  whose  home  (57  Baltimore,  West)  defendant  had  resided  for 
nearly  a  year  prior  to  registration  day,  testified  that  he  knew  nothing 
of  defendant  belonging  to  any  military  organization,  or  of  his  drilling 
or  wearing  any  uniform.  As  respects  the  first  of  these  statements,  no 
presumption  arose,  as  counsel  claim,  that  defendant  was  still  a  member 
of  the  National  Guard.  As  regards  the  second  statement,  it  hardly 
is  conceivable  that  the  fact,  if  it  was  a  fact,  that  defendant  was  in  the 
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service  of  the  United  States  as  a  member  of  one  or  another  of  these 
military  or  naval  organizations,  could  have  escaped  the  observation 
and  knowledge  of  this  intimate  friend;  and  this  improbable  feature 
is  accentuated  by  the  statement  of  defendant,  made  after  registration 
day,  as  before  pointed  out,  that  he  was  expecting  to  be  arrested  for  not 
registering.  More  than  this :  It  is  shown  that  on  registration  day  de- 
fendant had  his  studio  in  Detroit.  Presumably  his  occupation  as  an 
artist  was  inconsistent  with  his  holding  a  position  as  an  officer  or  en- 
listed man  in  the  Regular  Army  or  the  Navy  of  the  United  States. 
And  while  the  Selective  Draft  Act,  empowering  the  President  to  call 
the  National  Guard  and  the  National  Guard  Reserves  into  the  service 
of  the  United  States,  was,  as  we  have  seen,  enacted  May  18,  1917,  yet 
the  proclamation  of  the  President  calling  the  Michigan  portion  of 
those  organizations  into  such  service  was  not  announced  until  July 
3d,  and  did  not  require  them  actually  to  enter  the  service  until  the 
15th  of  that  month  (Proc.  1917,  p.  37);  hence  it  scarcely  need  be 
said  that,  even  if  defendant  was  a  member  of  the  Michigan  National 
Guard,  no  statutory  exception  excused  him  on  that  account  from  regis- 
tering in  June. 

Thus  the  government  assumed  the  burden  of  proving  the  negative 
averments  of  the  indictment,  and  the  trial  judge  instructed  the  jury  in 
substance  that  the  burden  was  upon  the  government  to  prove  the 
truth  of  these  averments  beyond  a  reasonable  doubt.  It  cannot  be 
said  tWat  the  evidence,  circumstantially  supported  as  it  is,  did  not 
justify  the  verdict. 

It  must  follow  that  the  motion  to  direct  a  verdict  for  defendant, 
based  on  the  objection  just  considered,  as  also  upon  the  other  objec- 
tiong,  was  rightly  denied.  All  the  assignments  have  not  been  mention- 
ed, though  they  have  been  fully  considered ;  and  we  find  no  material 
error  in  respect  of  any  of  them. 

Accordingly  the  judgment  will  be  affirmed. 


(249  Fed.  935) 

TOUNG  v.  UNITED   STATES.     O'SULLIVAN  v.   SAME. 
LA  CHAPKLLE  v.  SAME. 

(Circuit  Court  of  AK)eals,  Sixth  Circuit.    April  2,  1918.) 

Nos.  3134,  3135,  3137. 

1.  Indict>cent  and  Information  ^=>111(1) — Exceptions — ^Necessitt  of  Neg- 
ativing. 

An  indictment  diarglng  the  unlawful  selling  of  intoxicating  liquor  to 
soldiers  in  uniform,  in  violation  of  Act  May  18,  1917,  c.  15,  §  12,  40 
Stat.  76,  declaring  that  it  shall  be  unlawful  to  sell  any  intoxicating 
liquor  to  any  officer  or  member  of  the  military  forces  while  in  uniform, 
except  as  herein  provided,  is  sufficient,  though  it  did  not  negative  the 
exceptions  which  the  Secretary  of  War  is  authorized  to  prescribe  as  to 
the  sale  of  liquor  at  any  military  station,  etc.,  for  medicinal  purposes ;  it 
appearing  that  the  sales  were  made  outside  of  any  military  reservation 
over  which  the  Secretary  of  War  has  jurisdiction,  and  it  not  being  shown 
that  any  exceptions  had  been  prescribed. 

^=>For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2.  CBnnNAL  Law  ^=:?556 — Evidence — Conclusiveness  on  Pabtt  Inteoduo- 

iNG — Date  of  Offense. 

In  a  prosecution  for  the  sale  of  liquor  to  soldiers  in  uniform,  where 
the  government's  evidence  showed  a  sale  on  a  date  other  than  that  laid  in 
the  indictment,  it  was  proper  to  submit  to  the  Jury  the  question 
whether  a  sale  occurred  on  the  date  testitied  to  or  on  some  other  day; 
the  jury  considering  the  testimony  as  to  the  date  on  question  of  the 
witnesses*  credibility. 

3.  Criminal  Law  «=»1166(9)— Review — ^Harmless  Ereob. 

Where  defendant  was  convicted  on  other  counts  as  well,  and  such  con- 
viction would  in  any  event  sustain  the  sentence  imposed,  the  denial  of 
a  continuance  to  obtain  testimony  germane  to  only  one  of  the  counts, 
though  improper,  is  no  ground  for  reversaL 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Michigan;  Clarence  W.  Ses- , 
sions,  Judge. 

Harry  Young,  Cornelius  O'SulHvan,  and  Charles  La  Chapelle  were 
severally  convicted  of  selling  liquor  to  soldiers  in  uniform,  in  violation 
of  Act  May  18,  1917,  c.  15,  §  12.  and  each  defendant  brings  error; 
the  cases  being  heard  together.    Affirmed. 

M.  M.  Larmonth,  of  Sault  Ste.  Marie,  Mich.,  for  plaintiflfs  in  error 
Young  and  O'Sullivan. 

Herbert  L.  Parsille,  of  Sault  Ste.  Marie,  Mich.,  for  plaintiflF  in  error 
La  Chapelle. 

Myron  H.  Walker,  U.  S.  Atty.,  and  H.  Dale  Souter,  Asst.  U.  S. 
Atty.,  of  Grand  Rapids,  Mich. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  These  are  three  several  convictions  for 
selling  hquor  to  soldiers  in  uniform.  Violation  of  section  12  of  the 
Act  of  May  18,  1917,  which  is  quoted  in  the  margin,^  is  charged. 
They  present  two  questions  which  are  common  to  all,  and  in  one  case 
there  is  another  question.    They  may  be  considered  together. 

1  •Tlie  President  of  tlie  United  States,  as  commander-in-chief  of  tlie  army, 
is  authorized  to  make  such  regulations  governing  the  proliibition  of  alcoholic 
liquors  in  or  netir  military  camps  and  to  the  ottlcers  and  enlisted  men  of  the 
army  as  he  may  from  time  to  time  deem  necessary  or  advisable:  Provided, 
that  no  person,  corporation,  partnership,  or  association  shall  sell,  supply,  or 
have  in  his  or  its  possession  any  intoxicating  or  spirituous  liquors  at  any 
military  station,  cantonment,  camp,  fort,  post,  officers'  or  enlisted  men's  club, 
wliidi  is  being  used  at  the  time  for  military  purposes  under  this  act,  but 
the  Secretary  of  War  may  make  regulations  permitting  the  sale  and  use  of 
intoxicating  liquors  for  medicinal  purposes.  It  shall  be  unlawful  to  sell  any 
intoxicating  liquor,  including  beer,  ale,  or  wine,  to  any  officer  or  member  of 
the  military  forces  while  in  uniform,  except  as  herein  provided.  Any  person, 
corporation,  partnership,  or  asswiation  violating  the  provisions  of  this  sec- 
tion or  the  regulations  made  thereunder  shaU,  unless  otherwise  punishable 
under  the  Articles  of  War,  be  deemed  guilty  of  a  misdemeanor  and  be  punished 
by  a  flue  of  not  more  than  $1,000  or  imprisonment  for  not  more  than  twelve 
months,  or  both." 

^s^Foi  oiher  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  indexes 


Digitized  by  VjOOQIC 


YOUNG   V.  UNITED  STATES  135 

[1]  1.  The  prohibitory  clause  of  the  statute,  upon  which  the  pros- 
ecution is  based,  contains  an  exception.    It  says : 

"It  shaU  be  unlawful  to  sell  any  intoxicating  liquor,  including  beer,  ale  or 
wine,  to  any  officer  or  member  of  the  military  forces  while  in  imiform,  except 
as  herein  provided." 

The  indictment  does  not  negative  the  exception,  and  so  it  is  claimed 
to  be  insufficient  under  the  rule  recognized  and  discussed  in  our  recent 
opinion  in  Breitmayer  v.  U.  S.,  249  Fed.  929  *  (filed  March  5,  1918). 
We  pass  by  any  question  dependent  upon  the  precise  location  of  the 
exception  in  the  sentence,  and,  for  present  purposes,  assume  that  the 
same  rule  must  be  applied  as  if  this  clause  read : 

"It  shall  be  unlawful,  except  as  herein  provided,  to  sell,  etc." 

In  spite  of  this  assumption,  we  think  the  indictment  good.  The 
clause,  "except  as  herein  provided,"  has  nothing  to  which  it  can  refer, 
unless  it  be  the  regulations  to  be  made  by  the  Secretary  of  War  per- 
mitting sales  for  medicinal  purposes ;  and  when  we  see  that  this  is  the 
nature  of  the  exception,  we  find  two  satisfactory  answers  to  the  claim 
that  the  indictment  is  insufficient  for  lack  of  a  negative  averment.  One 
is  that  the  statute  does  not  declare  any  exceptions,  but  only  recognizes 
that  in  a  certain  contingency  exceptions  may  come  into  existence — 
exceptions  in  nubibus;  the  other  is,  that  there  can  be  no  exception 
unless  the  sale  under  attack  was  made  within  one  of  the  described  mil- 
itary establishments.  Both  of  these  merge  into  the  one  thought  that 
this  statute  contemplates  only  certain  peculiar  exceptions  which  have^ 
no  relation  whatever  to  the  crime  here  charged,  and  which  do  not  really 
constitute  exceptions  thereto  unless  some  contingently  possible  addi- 
tional facts  exist,  which  additional  facts  are  not  alleged  in  this  indict- 
ment and  are  not  indicated  by  the  proof.  There  is  nothing  to  show  that 
the  Secretary  of  War  ever  made  any  such  regulations;  and,  if  he 
had,  they  would  be  of  no  importance  in  this  case  because  it  appeared 
upon  the  trial  without  dispute  that  the  sales  complained  of  were  made 
in  an  ordinary  saloon,  outside  the  limits  of  any  institution  for  which 
the  Secretary  of  War  had  power  to  make  regulations.  We  do  not 
find  any  principle  in  criminal  pleading  or  any  authoritative  decision 
which  requires  an  indictment  to  negative  such  a  contingent  and  un- 
attached exception ;  and  we  think  it  unnecessary. 

[2]  2.  The  indictments,  in  each  instance,  alleged  (e.  g.)  that  the 
sale  was  made  "heretofore,  to  wit,  on  or  about  the  17th  day  of  August." 
The  government's  proof,  if  true,  established  a  sale  on  August  16th. 
Defendants'  testimony  tended  to  establish  an  alibi  for  August  17th,  and 
utterly  denied  any  sale  on  the  16th.  Under  these  conditions,  defend- 
ants asked  the  court  to  charge  that  while  the  government  was  not 
bound  by  the  dates  alleged  in  the  indictment,  it  was  bound  by  its  date 
as  shown  by  its  proof,  and  that  if  no  sale  was  made  on  the  only  day 
to  which  the  government's  proof  related,  defendants  must  be  acquit- 
ted.   The  court  refused  this  request  and  charged : 

"The  exact  date  is  not  material.  *  ♦  *  It  is  not  necessary  that  you 
should  find  that  a  sale  was  made  on  the  precise  date  alleged,  if  you  find  in 
fact  that  about  that  date  and  about  that  time  a  sale  was  made  as  charged 
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In  the  indictment.  ♦  ♦  ♦  As  I  said  before,  the  precise  date  is  not  very 
material.  The  date  testified  to  should  be  considered  by  you  carefully  as  bear- 
ing on  the  credibility  of  the  witnesses,  as  bearing  upon  the  question  whether 
or  not  on  that  occasion  described  by  the  witnesses  and  on  or  about  the  date 
set  forth  a  sale  was  made  as  claimed  by  the  government ;  *  ♦  *  but  you 
should  take  into  consideration  and  carefully  consider  this  question  of  date  as 
bearihg  upon  the  question  as  to  whether  or  not  intoxicating  liquor  was  sold  as 
described  by  the  witnesses,  as  bearing  on  the  credibility  of  the  witnesses." 

It  is  conceded  that  a  variance  between  indictment  and  proof,  as 
to  date,  is  not  fatal ;  but  defendants'  claim  in  substance  is  that  a  va- 
riance in  date  between  the  testimony  of  the  government's  witnesses 
and  the  fact  is  fatal.  The  charge  quoted  carefully  preserved  to  defend- 
ants everything  to  which  they  were  entitled  on  this  subject  The  im- 
portant thing  was  not  the  date,  but  the  occasion,  and  it  was  clearly 
competent  for  the  jury  to  find  that  the  government  witnesses  were 
right  as  to  the  things  which  occurred,  but  were  mistaken  as  to  the 
precise  day  fixed.  There  was  no  error  in  submitting  the  case  to  the 
jury  upon  that  theory. 

[3]  3.  In  one  case,  complaint  is  made  that  the  District  Judge  abused 
his  discretion  in  refusing  a  continuance.  It  would  be  a  very  extreme 
case  in  which  a  conviction  could  be  reversed  for  such  a  reason ;  but, 
if  we  were  to  assume  (which  we  do  not  intend  to  imply)  that  the  facts 
presented  made  it  the  legal  duty  of  the  trial  judge  to  give  a  sufficient 
continuance  to  get  the  testimony  which  was  desired,  the  error  would  be 
without  prejudice  in  this  case.  The  desired  evidence  related  only  to 
certain  counts  of  the  indictment.  The  respondent  was  convicted  up- 
on the  other  counts  as  well ;  and  this  conviction  would,  in  any  event, 
have  sustained  the  sentence  imposed.  Claassen  v.  U.  S.,  142  U.  S. 
140,  146,  12  Sup.  Ct.  169,  35  L.  Ed.  966.  Only  in  a  case  where  the 
evidence  of  which  defendant  was  thus  deprived  could  have  had  a  sub- 
stantial and  direct  influence  upon  the  trial  on  the  other  counts  could 
there  be  any  reversible  error  in  excluding  the  evidence;  and  such  in- 
fluence here  would  have  been  extremely  remote. 

4.  Other  points  argued  were  not  raised  below,  and  are  not  of  such 
character  as  to  require  consideration  under  rule  11  (150  Fed.  xxii,  79 
C.  C.  A.  xxii). 

The  judgments  must  be  affirmed. 


(249  red.  938) 

THE  WESTERLY. 

DAILEY  et  al.  v.  WESTERLY  TOWING  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    March  26,  1918.) 

No.  1299. 

X.  Towage  ^=»15(2) — Libel — Burden  of  Proof. 

Where  a  caual  boat,  being  towed  by  a  tug  through  a  presumably  safe 
and  well-marked  channel,  was  grounded  and  sunk,  the  tug  has  the  bur- 
den of  exaislng  failure  in  performance  of  her  undertaking. 
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2.  Towage  «=»11(8) — Negligence — Duty  of  Towing  Vessel. 

Where  a  channel  was  dredged  in  a  river,  marked  and  opened  by  the 
federal  authorities,  It  Is  the  duty  of  a  tiig,  towing  a  vessel,  to  keep  it  in 
the  channel;  but,  where  the  vessel  was  grounded  In  the  channel  on  a 
hidden  obstruction,  the  tug  is  not  liable. 

3.  Towage  «=5>15(2) — ^Libei^— Evidence. 

In  a  proceeding  against  a  tug  for  the  grounding  of  a  canal  boat  in  a 
channel  dredged  and  opened  by  the  federal  authorities,  a  finding  of  the 
trial  court  that  the  canal  boat  grounded  while  tn  the  main  channel  upon 
a  hidden  obstruction  held  warranted  by  the  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Libel  by  Hattie  Dailey  and  others  against  the  steam  tug  Westerly, 
claimed  by  the  Westerly  Towing  Company.  From  a  decree  dismiss- 
ing the  libel,  libelants  appeal.    Affirmed. 

Pierre  M.  Brown,  of  New  York  City  (James  J.  Macklin,  of  New 
York  City,  on  the  brief),  for  appellants. 

Samuel  Park,  of  New  York  City  (Park  &  Mattison,  of  New  York 
City,  on  the  brief),  for  appellee. 

Before  DODGE,  BINGHAM  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  steam  tug  Westerly  undertook  to 
tow  the  appellants'  canal  boat  Elmer  P.  Walling,  laden  with  paving 
stones,  from  Westerly,  R.  I.,  to  Stonington,  Conn.  While  proceeding 
up  the  Pawcatuck  river,  the  tug  having  the  canal  boat  lashed  to  her 
port  side  and  projecting  about  40  feet  ahead*  of  her  bow,  the  canal 
boat  grounded  oh  an  obstruction,  which  so  damaged  her  bottom  that 
she  filled  and  sank  thereon,  with  her  cargo,  thus  sustaining  the  damag- 
es for  which  her  owners  seek  to  recover.  This  happened  during  the 
afternoon  of  November  22,  1913.  The  Hbel  was  filed  January  10, 
1914,  the  answer  on  March  10,  1914,  but  the  case  was  not  brought  on 
for  hearing  until  two  years  later;  the  trial  beginning  April  29,  1916. 
On  December  18,  1916,  the  District  Court  dismissed  the  libel,  from 
which  decree  the  libelants  appeal. 

The  canal  boat  was  raised  and  taken  to  New  London  for  repair  by 
a  wrecking  company  belonging  to  that  place.  Its  operations  were  be- 
gun on  the  morning  of  November  26,  1913,  the  fourth  day  after  the 
accident,  and  occupied  two  days.  In  them,  the  tug  Carrie,  belonging 
to  the  wrecking  company,  a  steamer,  and  a  lighter  took  part. 

The  testimony  coming  from  witnesses  who  were  on  board  the  West- 
erly or  the  canal  boat  at  the  time  the  latter  grounded  and  sank  as 
above,  or  from  witnesses  who  were  on  board  any  of  the  craft  employ- 
ed in  raising  her  after  her  sinking,  or  from  witnesses  who  saw  her 
while  she  lay  aground  before  her  removal,  as  to  her  exact  position  at 
the  time  of  grounding,  was  conflicting.  Her  master,  on  board  her 
when  she  sank  and  present  while  she  was  being  raised,  one  of  her  own- 
ers, also  present  while  she  was  being  raised,  and  the  master  of  the 
wrecking  company's  tug  Carrie,  called  as  witnesses  by  the  libelants, 
testified  that  she  lay  upon  or  close  to  the  northerly  edge  of  the  dredged 
channel  below  referred  to.     On  behalf  of  the  Westerly,  her  master, 

^=9For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by  VjOOQIC 


138  162  C.  C.  A.  REPORTS 

in  command  of  her  when  the  sinking  occurred,  and  who  visited  her 
again  on  the  day  after  the  sinking,  and  the  manager  of  the  towing 
company  to  which  the  Westerly  belonged,  who  also  visited  her  on  the 
day  after  the  sinking,  testified  that  she  lay  right  in  the  channel  and 
within  a  few  feet  of  the  line  indicated  by  the  government  ranges  as  its 
center  line.  They  also  testified  to  soundings  made  by  them  around 
her  at  the  time.  In  so  locating  her  position,  five  fishermen,  called  as 
witnesses  on  the  Westerly's  behalf,  famihar  with  the  channel  and  liv- 
ing in  the  vicinity,  who  claimed  to  have  passed  near  her  at  various 
times  while  she  lay  aground,  agreed. 

[1^  2]  It  is  undisputed  that  there  is  a  dredged  channel  leading  from 
the  mouth  of  the  river  up  to  Stonington,  in  which,  at  mean  low  tide, 
there  was  supposed  to  be  a  depth  of  not  less  than  ten  feet.  The  dredg- 
ing had  been  completed  and  the  channel  opened  for  navigation  on  that 
assumption,  by  the  federal  authorities,  during  the  summer  of  1913. 
Outside  this  channel  the  bottom  is  rocky,  the  water  shallow  in  many 
places,  and  therefore  unsafe.  It  was  the  duty  of  the  tug  to  keep  the 
canal  boat  in  the  channel.  If  she  was  allowed  to  ground  outside  it, 
or  on  its  edge,  the  tug  was  negligent,  and  therefore  responsible  for  the 
sinking.  The  case  turns,  therefore,  upon  the  qiiestion  whether  the  ca- 
nal boat,  which  sank,  as  is  not  disputed,  upon  the  obstruction  which 
stopped  her,  lay  in  or  near  the  center  of  the  dredged  channel  or  on  its 
edge. 

The  canal  boat  was  drawing  8  feet  3  inches,  according  to  her  mas- 
ter's testimony.  If  there  are  indications  that  this  somewhat  understated 
her  actual  draft,  there  is  nothing  to  show  that  she  could  not  have 
gone  safely  wherever  10  feet  of  water,  at  mean  low  water,  was  to  be 
found.  An  obstruction  in  the  middle  of  the  dredged  channel,  without 
sufficient  water  over  it  for  her  safe  passage,  would  have  been  such  an 
obstruction  as  no  one  could  reasonably  have  been  expected  to  find 
there,  after  the  channel  had  been  announced,  as  above,  as  completed 
and  open  for  navigation.  The  master  of  the  tug  had  been  for  many 
years  a  licensed  pilot  engaged  in  towing  up  the  river ;  but  he  had  on 
other  occasions  followed  channels  other  than  the  dredged  channel  in 
the  neighborhood  of  the  place  where  the  canal  boat  grounded,  and 
was  using  the  dredged  channel  at  the  time  as  a  measure  of  extra  pre- 
caution, because  of  having  the  canal  boat  on  his  port  side.  This  was 
the  first  occasion  upon  which  he  had  used  it. 

The  tug  had  the  burden  of  excusing  the  failure  in  performance  of 
her  undertaking  to  tow  the  canal  boat  safely  through  a  presumably 
safe  and  well-marked  channel.  Boston,  Cape  Cod,  etc.,  Co.  v.  Staples, 
etc.,  Co.,  246  Fed.  549,  552,  158  C.  C.  A.  519.  It  would  be  a  sufficient 
excuse  if  the  grounding  was  in  fact  caused  by  an  obstruction  in  the 
channel  over  which  there  was  not  water  enough  for  the  canal  boat,  be- 
cause her  master  would  have  been  justified  in  believing  that  no  such 
obstruction  was  to  be  found  there ;  but  it  was  for  the  tug  to  show  the 
existence  of  such  an  obstruction,  and  therefore  to  show  that  she  had 
the  canal  boat  in  the  middle  of  the  dredged  channel  when  she  grounded, 
and  not  outside  of  it  or  on  its  edge. 

[3]  The  District  Court  foimd  the  tug's  contention  that  the  canal 
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boat  struck  while  proceeding  on  government  ranges,  and  sank  wholly 
within  the  channel  near  its  center  line,  supported  by  the  preponderance 
of  the  direct  testimony  given  by  those  who  observed  her  exact  location 
while  aground  after  sinking.  All  the  witnesses  by  whom  direct  testi- 
monv  of  this  character  was  given  testified  in  person  before  the  court, 
with  the  exception  of  the  master  of  the  canal  boat,  whose  deposition 
was  taken  in  New  York  shortly  before  the  trial.  We  find  nothing  in 
the  record  sufficient  to  warrant  us  in  holding  the  District  Court's  con- 
clusion erroneous  as  to  the  result  of  the  testimony  of  this  class. 

Besides  the  above  testimony  based  on  actual  observation  of  the  ca- 
nal boat's  position  while  aground  in  November,  1913,  there  was  con- 
flicting evidence  at  the  trial  relating  to  various  attempts  to  fix  her  then 
position,  made  long  afterward,  by  a  different  method. 

In  April,  1916,  two  days  before  the  trial  began,  the  Westerly  went 
to  the  scene  of  the  accident,  having  on  board,  besides  her  master," 
above  mentioned  the  master  of  the  Carrie.  Under  their  direction,  the 
bottom  of  the  lOOfoot  channel  was  searched  at  what  was  considered 
to  be  the  place  where  the  canal  boat  had  lain  aground  29  months  be- 
fore. There  was  evidence  from  them  tending  to  show  that  the  result 
of  this  search  was  the  finding  of  a  rock  or  obstruction,  such  as  would 
have  accounted  for  the  sinking,  about  30  feet  north  of  the  center  line 
of  the  channel.  The  cross-examination  of  one  of  the  fishermen  above 
referred  to  (Clarke)  also  brought  out  testimony  from  him,  not  given 
in  his  direct  examination,  that  he  had  independently  made  soundings 
at  what  he  considered  to  have  been  the  sunken  canal  boat's  position, 
four  days  before  the  trial,  and  had  there  found  a  rock,  believed  by 
him  to  be  that  upon  which  she  struck,  10  or  12  feet  north  of  the  center 
of  the  channel. 

The  hearing  was  continued  for  a  joint  examination  of  the  supposed 
place  of  sinking,  and  this  was  made  on  Wednesday,  May  3,  1916.  In 
this  the  Westerly  and  her  master  took  part  on  the  respondent's  behalf, 
and  on  the  libelants'  behalf  the  government  engineer  from  New  Lon- 
don, under  whose  supervision  the  channel  had  been  dredged,  who  came 
there  in  a  government  launch,  accompanied  by  the  libelants'  counsel. 
His  testimony,  given  in  rebuttal,  was  the  only  testimony  regarding  the 
results  of  this  examination.  It  tended  to  show  that  he  was  unable  to 
find  any  rock  at  the  place  indicated  by  the  Westerly's  master,  though 
he  spent  several  hours  in  sweeping  and  sounding  there ;  also  that  he 
took  Clarke,  later  on  the  same  day,  to  the  place,  while  the  Westerly 
was  still  there,  but  found  Clarke  unable  to  show  him  where  he  could 
find  a  rock  in  the  channel  by  using  a  sounding  pole.  It  further  tended 
to  show  that  he  returned  alone  next  morning,  and  then  found  a  rock 
10  or  12  feet  outside  the  northerly  limit  line  of  the  channel,  having 
over  it  6.2  feet  at  mean  low  tide.  But  it  also  tended  to  show  that  op- 
posite this  rock,  and  nearly  in  the  center  of  the  channel,  he  found  a 
"spot"  with  a  minimum  depth  of  8.9  feet  at  mean  low  water. 

Much  of  the  argument  before  us  has  related  to  the  reliability  of  the 
conflicting  testimony  regarding  these  examinations  of  the  channel  in 
1916,  and  to  the  proper  inferences  therefrom,  as  claimed  by  the  one 
party  or  the  other.    We  are  unable  to  regard  it  as  affording  a  satisf ac- 
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tory  basis  for  any  definite  conclusion  either  for  or  against  the  con- 
tention that  the  canal  boat  grounded,  in  1913,  in  mid-channel,  and  not 
on  or  beyond  the  northerly  edge  of  the  channel.  The  canal  boat's  ac- 
tual location  had  become  a  matter  of  memory  only.  Three  winters 
had  intervened,  and  we  cannot  assume,  in  view  of  what  appears  re- 
garding the  general  character  of  the  material  through  which  the  chan- 
nel was  dredged,  that  its  bottom  in  1916  was  as  it  had  been  in  1913. 
We  think  the  District  Court  properly  based  its  findings  lipon  "the 
conflicting  testimony  of  eyewitnesses  given  more  than  two  years  after 
the  event,"  and  the  appellants  fail  to  satisfy  us  that  the  evidence  of 
that  character  required  different  findings,  or  that  the  conclusion  reach- 
ed below  was  erroneous. 

The  decree  of  the  District  Court  is  affirmed,  and  the  appellee  re- 
covers its  costs  of  appeal. 


(249  Fed.  042) 

SEARLE  et  al.  v.  MECHANICS*  LOAN  &  TRUST  CO.  et  aL 

In  re  STACK-GIBBS  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     April  1,  1018.) 

No.  3110. 

1.  Bankbuptct    ^=>317 — Estoppel — Equitable    Eotoppel — ^What    Consti- 

tutes. 

Where  creditors,  who  signed  an  agreement  that  the  debtor's  property 
should  be  operated  by  a  trustee,  who  was  to  make  advances^  assumed 
that  the  agreement  had  been  signed  by  the  requisite  number,  and  the 
trustee  operated  the  property  for  more  than  live  months,  making  ad- 
vances, those  creditors  who  signed  the  agreement  are  estc^ped,  on  the 
debtor's  subsequent  bankruptcy,  to  assert  that  the  agreement  had  not 
been  executed  by  the  requisite  number. 

2.  Bankruptcy  ^=»357 — Courts — ^Jubisdiction. 

In  view  of  the  broad  powers  conferred  by  Bankruptcy  Act  July  1,  1808, 
c.  541,  §  2,  30  Stat.  545  (Comp.  St.  1016,  §  058(5),  a  court  of  bankruptcy, 
where  an  agreement  between  a  majority  of  the  creditors  of  the  bank- 
rupt and  a  trustee,  who  took  possession  of  the  bankrupt's  property  and 
made  advances,  gave  the  trustee  an  equitable  lien  on  the  interest  of  such 
creditors,  has  jurisdiction  to  order  that  dividends  due  and  payable  to 
such  creditors  be  first  applied  to  the  satisfaction  of  the  trustee's  claim 
before  any  payment  be  made  to  the  creditors. 

3.  Bankruptcy  ^=»347 — ^Preferences — Creation. 

In  such  case,  where  the  tnistee  did  not  make  the  advances  from  Its 
own  funds,  but  obtained  the  same  from  a  bank  with  which  it  was  affili- 
ated, and  all  parties  to  the  transaction  knew  that  the  money  was  ad- 
vanced with  the  understanding  that  a  lien  would  be  created,  both  upon 
the  trust  property  and  upon  the  interests  of  the  consenting  creditors, 
those  creditors,  who  were  parties  to  the  agreement,  cannot  attack  the 
preference  lien  of  the  trust  company,  which  the  bank  prayed  should  be 
allowed,  because  the  trustee  did  not  advance  its  own  funds. 

4.  Bankruptcy  ^=»52 — Courts — Distribution  op  Property. 

The  administration  and  distribution  of  estates  in  bankruptcy  is  a 
proceeding  in  equity,  the  property  in  the  custody  of  the  court  being  held 
in  trust  for  those  to  whom  it  rightfully  belongs,  and  its  distributiou 
should  be  conducted  on  equitable  principles. 

^=:»For  othar  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

In  the  matter  of  the  Stack-Gibbs  Lumber  Company,  a  corporation. 
From  an  order  denying  the  claim  of  the  Mechanics'  Loan  &  Trust 
Company  and  the  Exchange  National  Bank  of  Spokane  to  a  prefer- 
ential lien  on  all  the  assets  of  the  bankrupt,  but  directing  that  divi- 
dends, thereafter  to  be  determined  by  the  court  to  be  due  and  pay- 
able to  the  creditors  who  signed  a  certain  contract,  should  be  paid 
to  the  Trust  Company  and  to  the  Bank  jointly  until  the  full  amount 
of  their  advances  to  the  bankrupt  should  be  paid,  I.  F.  Searle,  Minnie 
A.  Gibbs,  and  Merrill,  Cox  &  Co.,  creditors  of  the  bankrupt,  appeal. 
Affirmed. 

The  Stack-Gibbs  Lumber  Company,  a  corporation,  operated  a  lumber  yard 
in  Idaho,  and  handled  the  product  of  the  Dryad  Lumber  Company,  a  corpora- 
tion, which  ran  a  sawmill.  The  two  companies  were  substantially  one.  They 
will  be  referred  to  herein  as  the  Limiber  Company.  In  the  year  1915  the 
Lumber  Company  was  Involved  in  financial  difficulties.  Among  its  creditors 
was  the  Elxchange  National  Bank  of  Spokane,  to  whom  it  owed  $6,000.  In 
January,  1916,  a  meeting  of  the  creditors  of  the  Lumber  Company  was  held 
at  Minneapolis,  which  resulted  in  the  execution  of  an  agreement  between  the 
Lumber  Company  and  the  majority  of  its  creditors,  whereby  all  the  prop- 
erty of  the  former  was  transferred  to  the  Mechanics'  Loan  &  Trust  Com- 
I)any  as  trustee,  and  it  was  provided,  among  other  things,  that  the  trustee 
should  take  possession  of  the  property,  operate  the  same,  collect  the  debts 
owing  to  the  Lumber  Company,  sell  the  salable  property  thereof,  and  that 
the  trustee  should  advance  such  sums  of  money  as  it  should  deem  necessary 
to  meet  the  present  pay  roll  of  the  Lumber  Company,  and  discharge  the 
claims  of  creditors  who  had  not  executed  the  instrument,  "not  to  exceed, 
however,  the  sum  of  $100,000,"  and  that  the  trustee  should  have  a  first  and 
preference  claim  upon  said  trust  estate  for  the  amount  of  such  advancement, 
the  same  to  be  repaid  to  it  out  of  the  first  proceeds  of  sales  of  the  trust  prop- 
erty, or  any  part  thereof,  or  the  first  proceeds  of  the  coUected  accounts  or 
bills  receivable,  together  with  interest  thereon.  It  was  provided,  further,  that 
the  instrument  should  not  take  effect  until  creditors  representing  90  per  cent, 
in  amount  of  the  indebtedness  of  the  Lumber  Company  should  have  attached 
their  signatures  thereto.  At  that  meeting  a  large  number  of  creditors,  whose 
claims  aggregated  more  than  $600,000,  signed  the  agreement;  but  the  amount 
of  the  claims  so  represented  did  not  quite  equal  90  per  cent,  of  all  the  claims. 
One  H.  J.  Aaron,  an  attorney,  of  Chicago,  prepared  the  trust  deed,  and  signed 
it  on  behalf  of  creditors  whose  claims  were  $328,250.  It  was  desired  by  the 
creditors  that  no  notoriety  be  given  to  the  transaction,  and  they  gave  the 
trustee  a  letter  of  instructions  that  the  trust  agreement  should  not  be  placed 
,on  record  until  it  was  found  necessary  to  do  so  to  protect  the  creditors' 
rights.  It  was  estimated  by  those  present  that,  if  the  signature  of  Mrs. 
Tolerton  of  Chicago,  who  was  one  of  the  creditors,  were  attached  to  the 
instrument,  it  would  then  have  been  signed  by  creditors  representing  90  per 
cent,  of  all  the  debts.  All  were  desirous  that  the  trust  agreement  be  executed 
as  soon  as  possible.  On  February  9th  Aaron  telegraphed  to  Coman,  a 
director  of  the  trustee,  that  the  contract  had  been  signed  by  Mrs.  Tolerton, 
and  Comah  replied  that  the  trustee  would  go  ahead  and  make  advances  to 
take  care  of  the  pay  roll  due.  The  trust  agreement  contained  the  provision 
that  one  Sigmund  Katz,  of  Chicago,  should  be  made  the  secretary  and 
treasurer,  and  a  director  of  the  Lumber  Company,  and  Aaron  suggested  that 
Katz  go  to  Idaho  and  run  the  business,  since  by  reason  of  their  large  in- 
terests the  creditors  were  entitled  to  have  their  man  on  the  job.  Accordingly 
Katz  went  to  Idaho,  and  on  February  15th  he  was  elected  director,  secretary, 
and  treasurer  of  the  Lumber  Company.  As  soon  as  the  trustee  knew  that 
Mrs.   Tolerton  had  signed  the  trust  agreement,  it  commenced  to  advance 
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money  In  pursuance  of  the  agreement  The  business  was  carried  on  In  ac- 
cordance with  the  agreement  until  July  29,  1916,  when  three  of  the  creditors 
filed  a  petition  in  bankruptcy  against  the  Lumber  Company.  The  trust 
agreement  was  then  filed  for  record.  Prior  to  that  time  advancements  amount- 
ing to  $100,000  had  been  made  from  time  to  time  by  the  trustee  in  accordance 
with  the  terms  of  the  trust  agreement.  The  money  for  those  advancements 
was  obtained  from  the  Exchange  National  Bank,  and,  after  the  trustee  had 
filed  in  the  court  of  bankruptcy  its  petition  for  the  allowance  of  its  preferen- 
tial claim,  the  bank  also  filed  a  petition  that  the  claim  of  the  trustee  for  ad- 
vances be  allowed,  and  that  it  be  adjudged  to  have  a  preference,  and  that 
the  dividends  of  the  various  creditors  who  executed  the  Minneapolis  con- 
tract be  directed  by  the  court  to  be  paid  to  the  trustee  to  the  extent  of  the 
advances  so  made.  The  referee  denied  the  right  of  either  the  bank  or  the 
trustee  to  a  lien  upon  all  the  assets  of  the  bankrupt,  but  ordered  that  all 
dividends  thereafter  to  be  determined  by  the  court  to  be  due  and  payable  to 
the  creditors  who  signed  the  Minneapolis  contract  be  paid  to  the  trustee  and 
to  the  bank  jointly  imtil  the  full  amount  of  the  advances  should  be  paid. 
The  court  below  affirmed  the  decision  of  the  referee. 

Harry  L.  Cohn,  of  Spokane,  Wash.,  Elmer  H.  Adams,  E.  C.  Tourje, 
and  Adams,  Crews,  Bobb  &  Westcott,  all  of  Chicago,  111.,  for  appel- 
lant Merrill,  Cox  &  Co. 

Reese  H.  Voorhees  and  H.  W.  Canfield,  both  of  Spokane,  Wash., 
for  appellants  Searle  and  Gibbs. 

Post,  Russell,  Carey  &  Higgins  and  F.  T.  Post,  all  of  Spokane, 
Wash.,  for  appellees. 

Robert  Weinstein,  of  Spokane,  Wash.,  fbr  trustee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellants  contend  that  the  trust  agreement  never  went  into  op- 
eration and  effect,  for  the  reason  that  90  per  cent,  of  the  creditors  of 
the  Lumber  Company  failed  to  sign  it.  We  may  take  it  to  be  true  that 
90  per  cent,  of  all  the  creditors  of  the  bankrupt  never  signed  the  agree- 
ment. But  the  fact  which  controls  decision  here  is  that  the  trustee 
and  all  the  creditors  who  did  sign  assumed  that  upon  obtaining  the 
signature  of  Mrs.  Tolerton  the  assent  of  90  per  cent,  would  have  been 
secured.  They  knew  that  the  trustee  took  it  for  granted,  as  did  they, 
that  the  conditions  on  which  the  agreement  was  to  go  into  effect  had 
been  complied  with.  They  knew  that  the  trustee,  acting  on  that  as- 
sumption, was  advancing  funds  to  carry  on  the  business.  There  is 
nothing  to  impugn  the  good  faith  of  the  trustee.  The  trustee  was 
permitted  to  conduct  the  business  for  a  period  of  five  months,  dur- 
ing which  no  creditor  suggested  that  there  had  been  failure  of  the 
necessary  percentage  of  creditors  to  sign  the  agreement.  Under 
those  conditions  we  think  the  court  below  clearly  was  justified  in 
holding  that  the  creditors  were  estopped  to  make  the  objection  which 
they  now  present. 

[2]  The  appellants  contend  that  the  court  below  was  without  ju- 
risdiction to  order  that  dividends  due  and  payable  to  the  creditors 
who  signed  the  trust  agreement  be  applied  to  the  satisfaction  of  the 
appellee's  claim,  and  they  cite  cases,  such  as  the  decision  of  this  court 
in  Re  Argonaut  Shoe  Co.,  187  Fed.  784,  109  C.  C.  A.  632,  to  the 
proposition  that  dividends  in  the  hands  of  the  trustee,  being  a  part 
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of  the  estate  of  the  bankrupt  in  the  custody  of  the  court,  cannot  be 
reached  by  attachment,  or  on  any  process  from  another  court,  and  they 
especially  rely  on  In  re  Girard  Glazed  Kid  Co.  (D.  C.)  136  Fed.  511, 
as  sustaining  the  rule  that  a  claim  of  indebtedness  from  one  creditor 
of  a  bankrupt  to  another,  growing  out  of  transactions  not  connected 
with  the  bankruptcy  proceeding,  cannot  be  litigated  in  the  bankruptcy 
court,  or  adjusted  in  the  distribution  of  dividends.  But  those  deci- 
sions do  not  answer  the  question  which  the  record  here  presents.  In 
the  case  last  mentioned  there  was  no  equitable  lien  of  one  creditor 
upon  any  portion  of  a  fund  out  of  which  a  dividend  was  payable  to 
another  creditor.    Judge  McPherson  said : 

"It  Is  an  Independent  controversy,  about  the  ownership  of  money  that  is 
not  a  part  of  the  fund  for  distribution,  and  this  court  cannot  take  juris- 
diction of  the  dispute,  and  decide  it  in  the  roundabout  manner  tliat  has  been 
suggestel.'' 

In  tl  e  case  at  bar  the  appellants  expressly  stipulated  by  the  terms 
of  the  trust  agreement  that  the  claim  of  the  appellees  should  be  first 
paid  out  of  the  assets  of  the  bankrupt.  Owing  to  the  fact  that  not 
all  of  the  creditors  of  the  bankrupt  signed  the  trust  agreement,  the 
appellees'  lien  was  not  enforceable  against  the  whole  of  the  fund  real- 
ized on  the  disposition  of  the  bankrupt's  estate.  But  clearly  the  cred- 
itors who  actually  signed  the  agreement  thereby  created  an  equitable 
lien  on  their  interest  in  the  funds  which  thereafter  came  into  the  con- 
trol of  the  bankrupt  court  for  administration.  That  court  had  ju- 
risdiction to  protect  the  lien  claimants  in  the  distribution  of  the  funds 
payable  as  dividends.  In  Whitney  v.  Wenman,  198  U.  S.  539,  552, 
25  Sup.  Ct.  778,  781  (49  L.  Ed.  1157),  the  court,  in  consideration  of 
its  own  prior  decisions,  and  the  broad  powers  conferred  in  section  2 
of  the  Bankruptcy  Act  to  collect  the. bankrupt's  estate,  reduce  it  to 
money,  and  distribute  the  same,  and  to  determine  controversies  in  re- 
lation thereto,  held : 

"That,  when  the  property  has  become  subject  to  the  jurisdiction  of  the 
banljruptcy  court  as  that  of  the  bankrupt,  whether  held  by  him  or  for  him, 
jurisdiction  exists  to  determine  controversies  in  relation  to  the  disposition 
of  the  same,  and  the  extent  and  character  of  liens  thereon  or  rights  therein" 

— citing,  among  other  cases,  In  re  Antigo  Screen  Door  Co.,  123  Fed. 
249,  59  C.  C.  A.  248,  in  which  the  court  said : 

**We  take  it  that  any  court,  whether  one  of  equity,  common  law,  admiralty, 
or  bankruptcy,  having  in  its  treasury  a  fund,  touching  which  there  is  dis- 
pute, may,  by  virtue  of  its  Inherent  powers,  determine  the  right  to  the  fund 
thus  in  its  possession.  Jurisdiction  in  that  respect  is  an  incident  of  every 
court" 

[3,  4]  We  find  no  merit  in  the  contention  that,  because  the  trustee 
did  not  make  the  advances  from  its  own  funds,  but  obtained  the  same 
from  the  Exchange  National  Bank,  neither  the  trustee  nor  the  bank 
can  have  a  preference  claim.  The  trustee  and  the  bank  were  aflSliated 
corporations,  and  the  directors  of  both  were  substantially  the  same. 
Coman,  the  president  of  the  bank,  was  a  director  of  the  trust  company, 
and  the  president  of  the  trust  company  was  the  vice  president  of  the 
bank.    The  capitalization  of  the  trust  company  was  but  $10,000.    At 
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the  time  when  the  Minneapolis  contract  was  discussed  and  signed, 
question  was  made  of  the  responsibility  of  the  trustee,  and  Coman 
stated  to  the  creditors  that,  while  the  capital  was  only  $10,000,  yet 
through  an  arrangement  with  the  bank  the  trustee  could  get  mon- 
ey to  carry  out  the  terms  of  the  contract.  No  objection  was  made 
to  that  proposition.  The  right  of  the  trustee  to  this  preference 
claim,  however,  does  not  depend  upon  that  understanding,  for  it  can 
make  no  difference  to  the  rights  of  the  appellants  whether  the  trustee 
advanced  its  own  funds  or  obtained  the  money  from  the  bank.  The 
bank  filed  its  separate  petition,  stating  the  amount  of  its  advances, 
and  asking  that  the  preference  lien  of  the  tnist  company  be  allowed. 
All  the  parties  to  the  transaction  knew  that  the  money  was  advanced 
with  the  understanding  that  a  lien  was  thereby  created,  both  upon  the 
trust  property  and  upon  the  interests  of  the  consenting  creditors  there- 
in to  the  amount  of  the  advancements.  The  administration  and  dis- 
tribution of  estates  in  bankruptcy  is  a  proceeding  in  equity,  and  the 
property  in  the  custody  of  the  court  is  held  by  it  in  trust  for  those  to 
whom  it  rightfully  belongs,  and  its  distribution  should  be  conducted 
on  equitable  principles.  Bardes  v.  Hawarden  Bank,  178  U.  S.  524, 
535,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175 ;  In  re  Rochford,  124  Fed.  182, 
59  C.  C.  A.  388;  and  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hurley,  153 
Fed.  503,  82  C.  C.  A.  453. 

The  contention  is  made  that  the  trustee  acted  in  bad  faith,  and  that 
therefore  its  preferential  claim  should  be  denied.  We  have  carefully 
examined  the  evidence,  and  we  find  no  ground  to  disturb  the  conclu- 
sion of  the  court  below  that  the  trustee  acted  in  good  faith,  used  rea- 
sonable care,  and  conducted  the  trust  in  accordance  with  the  letter  and 
spirit  thereof. 

The  order  of  the  court  below  is  affirmed. 


(249  Fed.  94Q 

BOOMER  V.  ROWB, 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    May  20.  1918.) 

No.  3053. 

Corporations  a=»349 — Dissolution — Rights  of  CREorroRa 

Under  Rev.  Codes,  Mont.  §  3837,  forbidding  directors  from  creating 
debts  beyond  the  prescribed  capital  stock  and  declaring  that  for  a  vio- 
lation they  shall  be  liable  in  their  individual  and  private  capacity  to  the 
corporation  and  to  the  creditors  thereof  in  the  event  of  its  dissolution, 
an  insolvent  corporation  which  had  no  property  and  assets,  and  which 
the  directors  themselves  reported  had  ceased  to  be  a  going  concern  or  to 
incur  financial  obligations  because  of  its  insolvency,  must  be  deemed  dis- 
solved so  as  to  enable  a  creditor  to  sue.  though  not  judicially  dissolved 
in  accordance  with  those  statutes  prescribing  the  modes  of  dissolving  cor- 
porations, for  the  purpose  of  the  statute  imposing  liability  on  directors 
was  not  penal,  but  was  to  give  creditors  an  additional  remedy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Montana;  Geo.  M.  Bourquin,  Judge. 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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Suit  by  Laura  A.  Boomer  against  James  H.  Rowe.  Prom  a  decree 
dismissing  the  bill  (244  Fed.  307),  complainant  appeals.    Reversed. 

The  Salmon  Land  Company  is  a  Montana  corporation.  Rowe,  the  appellee, 
was  one  of  the  directors  and  was  secretary.  In  1910  the  corporation  became 
indebted  in  a  sum  in  excess  of  its  capital  stock.  Rowe,  with  other  directors, 
executed  and  delivered  to  Mrs.  Boomer,  appeUant,  a  promissory  note  for 
$20,520.73,  and  interest,  and  gave  a  mortgage  to  secure  the  note.  Thereafter 
foreclosure  of  the  mortgage  was  had,  and  a  detlciency  Judgment  of  $4,963.10 
remained  unpaid  after  all  of  the  property  of  the  corporation  was  exhausted. 
Appellant  owns  this  judgment,  and  alleges  that  the  land  company  became  in- 
solvent on  January  30,  1914,  when  the  property  was  sold  under  foreclosure; 
that  the  corporation  has  no  property ;  "that  it  has  entirely  ceased  to  do  busi- 
ness. It  is  thereby  dissolved."  Appellant  asked  for  judgment  against  the 
defendant  for  the  amoimt  of  the  deficiency  judgment  with  interest  Rowe, 
tiie  defendant,  denied  that  the  corporation  was  ever  dissolved.  It  was  proved 
that  the  note  was  signed  by  Rowe  as  secretary  of  the  corporation,  and  that 
the  transaction  with  Mrs.  Boomer  had  been  authorized  by  the  board  of 
directors  of  the  corporation.  The  annual  reports  of  the  corporation,  re- 
quired by  the  statutes  of  Montana  to  be  tiled  between  the  1st  and  20th  of 
January  of  each  year,  showed,  in  January,  1915,  an  existing  indebtedness  of 
$5,Or5;  and  the  January,  1916,  report  signed  by  Rowe,  after  giving  the 
existing  debts  as  $6,500,  contained  these  words:  "This  corporation  has  ceased 
to  be  an  acting  concern  and  has  ceased  to  voluntarily  incur  financial  obliga- 
tions because  of  its  insolvency."  The  District  Court  dismissed  the  suit,  and 
the  plaintiff  appeals. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

Lowndes  Maury,  Burton  K.  Wheeler,  and  J.  O.  Davies,  all  of  Butte, 
Mont.,  for  appellant. 

Jesse  B.  Roote,  J.  A.  Poore,  Enos  Alley,  and  Henry  C.  Hopkins,  all 
of  Butte,  Mont,  for  appellee. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  The  ques- 
tion for  decision  is,  Was  the  corporation  dissolved  within  the  meaning 
of  section  3837  of  the  Revised  Codes  of  Montana?  We  quote  the 
section : 

"3837.  Dividends  to  6e  Made  from  Surplus  Pro/ff«.— The  directors  of  cor- 
porations must  not  make  dividends,  except  from  the  surplus  profits  arising 
from  the  business  thereof;  nor  must  they  divide,  withdraw  or  pay  to  the 
stockholders,  or  any  of  them,  any  part  of  the  capital  stock;  nor  must  they 
create  debts  beyond  their  subscribed  capital  stock,  or  reduce  or  increase  the 
capital  stock,  except  as  hereinafter  specially  provided.  For  a  violation  of 
the  provisions  of  this  section,  the  directors  under  whose  administration  the 
same  may  have  haM)ened  (except  those  who  may  have  caused  their  dissent 
therefrom  to  be  entered  at  large  in  the  minutes  of  the  directors  at  the 
time,  or  were  not  present  when  the  same  did  happen)  are,  in  their  individual 
and  private  capacity,  jointly  and  severally  liable  to  the  cori)oration  and 
to  the  creditors  thereof,  in  the  event  of  its  dissolution,  to  the  full  amount 
of  the  capital  stock  so  divided,  withdrawn,  paid  out  or  reduced,  or  debt 
contracted;  and  no  statute  of  limitations  is  a  bar  to  any  suit  against  such 
directors  for  any  sums  for  which  they  are  made  liable  by  this  section.  There 
may,  however,  be  a  division  and  distribution  of  the  capital  stock  of  any  cor- 
poration which  remains  after  the  payment  of  all  its  debts,  upon  Its  dissolu- 
tion or  the  expiration  of  its  term  of  existence." 

Other  sections  of  the  Codes  of  the  state  (3825)  provide  for  the 
term  of  existence  of  corporations  and  for  the  methods  by  which  cor- 
porations may  be  dissolved.    Section  3905  provides  that  a  corporation  is 
162  C.C.A.— 10 
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dissolved  by  expiration  of  time,  by  judgment  of  dissolution  as  pro- 
vided by  the  Code  of  Civil  Procedure,  tit.  6,  pt.  3,  and  chapter  5,  tit. 
10,  pt.  2,  or  by  legislative  act.  Title  6,  pt.  3,  of  the  Code  of  Civil  Pro- 
cedure provides  for  voluntary  dissolution  upon  application  by  stock- 
holders to  the  district  court  of  the  county  where  the  principal  place  of 
business  of  the  corporation  is  situated.  The  application  must  be  signed 
by  a  majority  of  the  directors  and  must  set  forth  all  claims  and  de- 
mands against  the  corporation  which  have  been  satisfied  and  dis- 
charged. Chapter  5,  tit.  10,  pt.  2,  provides  for  dissolution  by  quo 
warranto  in  the  name  of  the  state :  (1)  When  the  corporation  bias  of- 
fended against  a  provision  of  an  act  for  its  creation  or  renewal ;  (2) 
when  it  has  forfeited  its  privileges  by  nonuser ;  (3)  when  it  has  com- 
mitted or  omitted  an  act  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileges,  and  franchises ;  (4)  when  it  has  misused  a  franchise 
or  privilege  conferred  upon  it  by  law  or  exercised  a  franchise  or  privi- 
lege not  so  conferred. 

The  position  of  the  appellant  is  that  when  the  corporation  had  no 
property  and  no  assets,  and  when  bv  the  subscription  made  by  the  di- 
rectors to  the  annual  report  for  1916  it  was  announced  that  the  corpo- 
ration had  ceased  to  be  an  acting  concern  and  had  ceased  voluntarily 
to  incur  financial  obligations  because  of  its  insolvency,  it  was  dissolved 
in  contemplation  of  the  statute  quoted,  and  that  a  creditor  can  pur- 
sue the  remedy  against  directors  who  have  disobeyed  the  statute  for- 
bidding creation  of  debts  beyond  the  subscribed  capital.  In  support 
of  this  position  it  is  said  that  the  statute  has  reference  to  a  practical 
and  not  to  a  judicially  adjudged  dissolution;  that  a  corporation,  by 
becoming  inert  for  all  practical  purposes,  without  funds  or  assets,  and 
in  a  position  where  legal  remedies  against  it  appear  to  be  of  no  avail, 
is  dissolved,  and  the  liability  of  directors  becomes  certain,  with  the 
right  and  remedy  in  the  creditor  to  enforce  it.  Among  the  decisions 
cited  are:  McDonnell  et  al.  v.  Alabama  Life  Ins.  Co.,  85  Ala.  401,  5 
South.  120;  Gibbs  v.  Davis,  27  Fla.  531,  8  South.  633;  Central  Agri- 
cultural &  Mechanical  Ass'n  v.  Alabama  Gold  Life  Ins.  Co.,  70  Ala. 
120;  Moore  v.  Whitcomb,  48  Mo.  543;  State  Savings  Bank  Ass'n  v. 
Kellogg,  52  Mo.  583 ;  Stoltz  v.  Scott,  23  Idaho,  104,  129  Pac.  340, 
also  cited,  is  less  pertinent,  in  that  there  the  directors  were  sued  by  the 
corporation  through  its  receiver. 

The  better  view  is  that  a  suit  brought  under  such  a  statute  as  that 
under  consideration  is  not  one  to  administer  a  punishment  against  an 
offender  against  the  state  but  is  to  enforce  a  private  right  given  to  a 
creditor.  Such  a  statute  is  not  strictly  penal,  but  is  intended  to  be  for 
the  benefit  of  creditors  in  the  event  of  the  dissolution  of  the  corporation, 
and  to  aflFord  creditors  a  remedy  where  there  is  violation  of  duty 
by  the  directors  under  whose  administration  the  violations  may 
have  occurred.  In  Hornor  v.  Henning  et  al.,  93  U.  S.  228,  23  L. 
Ed.  879,  the  Supreme  Court  considered  an  act  of  Congress  which 
authorized  the  formation  of  corporations  for  certain  purposes  in 
the  District  of  Columbia,  and  among  other  things  provided  that  if  the 
indebtedness  of  any  company  organized  under  the  act  should  at  any 
time  exceed  the  amount  of  its  capital  stock,  the  trustees  of  such  com- 
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pany  assenting  thereto  should  be  personally  and  individually  liable  for 
such  excess  to  the  creditors  of  the  company,  and  in  an  action  by  a 
creditor  against  trustees  who  had  assented  to  incurring  an  indebted- 
nes5  in  excess  of  the  amount  of  capital  stock  of  the  corporation  said : 
"We  are  of  opinion  that  the  fair  and  reasonable  construction  of  the  act  is 
that  the  trustees  who  assent  to  an  increase  of  the  Indebtedness  of  the  cor- 
poration l)eyond  its  capital  stock  are  to  be  held  guilty  of  a  violation  of  their 
trust ;  that  CJongress  intended  that,  so  far  as  this  excess  of  indebtedness  over 
capital  stock  was  necessary,  they  should  make  good  the  debts  of  the  creditors 
who  had  been  the  sufferers  by  their  breach  of  trust;  that  this  liabiUty  con- 
stitutes a  fund  for  the  benefit  of  all  the  creditors  who  are  entitled  to  share 
in  it,  in  proportion  to  the  amount  of  their  debts,  so  far  as  may  be  necessary 
to  pay  these  debts." 

The  case  was  approved  in  Stone  v.  Chisolm,  113  U.  S.  302,  5  Sup. 
Ct.  497,  28  L.  Ed.  991.  In  Fitzgerald  v.  Weidenbeck  (C.  C.)  76  Fed. 
695,  Judge  Lochren,  in  the  District  Court  for  Minnesota,  took  a  like 
view  of  the  Montana  statute  providing  that  if  the  trustees  of  a  corpo- 
ration organized  under  the  statute  fail  to  make  a  report  of  the  corpora- 
tion's affairs  as  required,  they  shall  be  liable  for  its  debts;  so  did 
Judge  Townsend  in  Davis  v.  Mills  (C.  C.)  99  Fed.  39,  who  relied  for 
the  rule  of  liberal  construction  upon  Huntington  v.  Attrill,  146  U.  S. 
676,  13  Sup.  Ct.  224,  36  L.  Ed.  1123.  Ruling  Case  Law,  vol.  7,  §  494; 
Thompson  on  Corporations,  §  1781. 

The  general  purposes  of  the  particular  statute  being  determined,  we 
ask.  What  is  meant  by  the  "event  of  dissolution"?  To  hold  that  a 
creditor  must  be  put  off  in  the  pursuit  of  the  remedy  given  until  the 
life  of  the  corporation  shall  have  expired,  or  until  there  has  been  a  dis- 
solution by  prescribed  statutory  method,  would  in  practical  effect 
take  away  the  benefit  of  the  statute,  for  creditors  would  not  be  able  to 
bring  about  statutory  dissolution,  and  surely  the  directors  would  not 
invite  technical  corporate  extinction  where  it  would  mean  their  indi- 
vidual liability  for  debts  which  they  have  created  beyond  the  sub- 
scribed capital   stock. 

It  is  therefore  very  reasonable  to  apply  the  doctrine  of  Huntington 
V.  Attrill,  supra,  as  to  the  construction  of  the  statute  by  regarding  it 
as  affording  substantial,  efficient  civil  remedy  at  the  private  suit  of 
the  creditor  whenever  the  directors  of  the  corporation  have  violated 
their  duty  by  acts  which  destroy  and  are  intended  to  do  away  with 
the  end  and  object  for  which  the  corporation  was  created.  By  the 
dissolution  of  the  corporation  the  statute  means  a  practical  and  not 
necessarily  a  judicially  adjudged  dissolution.  The  cases  relied  upon 
by  appellant,  cited  above,  sustain  this  construction,  the  better  view 
being  well  expressed  by  the  Supreme  Court  of  Alabama  in  McDonnell 
V.  Alabama  Life  Ins.  Co.,  supra,  where  the  court  said : 

**The  piTotal  period  fixed  by  the  statute  for  the  accrual  of  this  personal 
liability  Is  for  those  debts  due  at  the  time  of  the  dissolution  of  the  cor- 
poration. Code  1867,  S  1760.  That  the  defendant  corporation  was  dissolved, 
within  the  meaning  of  this  statute  by  the  assignment  made  by  it  for  the 
benefit  of  creditors  in  October,  1886,  and  by  its  entire  cessation  of  business, 
there  can  be  no  doubt.  A  practical  and  not  a  judicially  adjudged  dissolution 
is  what  the  statute  contemplates.  This  is  evidenced  by  insolvency,  and  the 
turning  of  the  corporate  assets  over  to  a  trustee  for  distribution  among 
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creditors,   followed  by  complete   abandonment  of   the  business  for  which 
the  company  was  organized." 

In  Central  Agricultural  &  Mechanical  Association  v.  Alabama  Gold 
Life  Ins.  Co.,  supra,  the  court  reaffirmed  the  earlier  decisions  and  said : 

"Whenever  there  is  a  practical  dissolution,  so  far  as  the  rights  and 
remedies  of  creditors  are  concerned,  whenever  the  corporation  becomes  'a 
nominally  inert  body,'  its  property  and  funds  gone,  and  it  is  reduced  to  In- 
solvency, rendering  legal  remedies  against  it  fruitless  and  unavailing,  the 
liability  of  the  stockholder  or  member  becomes  absolute,  and  the  right  and 
remedy  of  creditors  to  enforce  it  accrues." 

We  have  examined  the  cases  which  sustain  the  view  taken  by  the 
lower  court.  In  Morley  v.  Thayer  (C.  C.)  3  Fed.  737,  Judge  Clifford 
referred  to  some  of  them,  and  adverted  particularly  to  Slee  v.  Bloom, 
19  Johns.  (N.  Y.)  456,  10  Am.  Dec.  273,  which  was  one  of  the  earliest 
cases  adopting  the  rule  we  approve,  but  the  learned  judge  adopted  the 
more  literal  construction.  Daily  v.  Marshall,  47  Mont.  392,  133  Pac. 
681,  does  not  conflict  with  the  views  we  have  expressed.  We  also  cite 
Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.  309,  14  Sup.  Ct.  592,  38 
L.  Ed.  450;  Pullman  Palace  Car  Co.  v.  Missouri  P.  R.  Co.,  115  U.  S. 
595,  6  Sup.  Ct.  194,  29  L.  Ed.  499;  Bruce  v.  Piatt,  80  N.  Y.  380. 

The  decree^is  reversed,  and  the  cause  is  remanded,  with  directions 
to  the  District  Court  to  enter  decree  in  favor  of  the  plaintiff  below 
for  $4,304.10,  together  with  interest  thereon  from  the  date  of  the  de- 
ficiency judgment,  January  31,  1914,  and  costs. 

Reversed. 

(249  Fed.  950) 

BRIGHT  et  al.  v.  STATE  OF  ARKANSAS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  2,  1918.) 

No.  4961, 

1.  Receivers  ^=»153 — Taxes — Payment. 

Where  the.  property  of  a  railroad  company  was  operated  by  receivers, 
and  the  corporation,  had  it  been  operating  the  property,  would  have 
been  liable  for  the  franchise  tax  imposed  by  Laws  Ark;  1911,  p.  OT,  the 
receivers  should  be  directed  to  pay  such  taxes  accruing  during  the  re- 
ceivership. 

2.  Courts  <S=>9C(1) — Precedents — Decisions  of  Ciecuit  Courts  of  Appkal. 

In  deciding  questions  of  policy  and  practice  involving  no  vital  moral 
issue,  certainty  in  the  law  and  uniformity  of  decision  are  often  more 
essential  to  the  wise  administration  of  justice  than  a  particular  policy, 
and  where  the  correct  decision  of  a  question  is  doubtful,  and  one  of  the 
United  States  Circuit  Courts  of  Appeals  has  decided  it  in  a  considered 
opinion,  the  others  should  follow  that  decision,  unless  it  clearly  appears 
to  them,  or  some  of  them,  to  be  unfair  or  unwise. 

3.  Receivers  €=>153 — Taxation — Penalties. 

Where  the  penalty  due  for  nonpayment  by  a  railway  company  of  the 
franchise  tax  imposed  by  Laws  Ark.  1911,  p.  67,  accrued  within  less  than 
a  month  after  receivers  were  appointed,  and  the  state  thereafter  inter- 
vened before  the  penalty  on  the  tax  for  the  succeeding  year  had  accrued, 
it  is  entitled  to  recover  the  penalties  for  l>oth  years. 


^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQIC 


BBIGHT  V.  STATE  OF  ARKANSAS  149 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  EHstrict  of  Arkansas ;   F.  A.  Youmans,  Judge. 

Petition  by  the  State  of  Arkansas  against  R.  C.  Bright  and  J.  E. 
Felker,  as  receivers  of  the  Kansas  City  &  Memphis  Railway  Com- 
pany appointed  in  the  case  of  Riley  v.  Kansas  City  and  Memphis 
Railway  Company.  From  a  decree  directing  the  receivers  to  pay  cer- 
tain taxes,  with  penalties,  they  appeal.    Affirmed. 

James  F.  Read  and  James  B.  McDonough,  both  of  Ft.  Smith,  Ark., 
for  appellants. 

John  D.  Arbuckle,  Atty.  Gen.,  T.  W.  Campbell,  Asst.  Atty.  Gen.,  and 
Hamilton  Moses,  Special  Counsel,  of  Little  Rock,  Ark.,  for  the  State 
of  Arkansas. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

SANBORN,  Circuit  Judge.  By  Act  112  of  the  Acts  of  Arkansas 
of  1911,  page  68,  the  state  of  Arkansas  imposed  an  annual  tax  of  $568, 
payable  on  or  before  August  10th,  and  an  annual  penalty  of  $142  for 
a  failure  to  pay  this  tax  by  August  10th,  on  the  Kansas  City  &  Mem- 
phis Railway  Company  "for  the  privilege  of  exercising  its  franchise 
in  the  state  of  Arkansas"  (sections  6  and  12),  and  provided  that  these 
taxes  and  penalties  should  be  a  first  lien  upon  all  the  property  of  the 
corporation,  whether  employed  by  the  corporation  in  the  prosecution 
of  its  business,  or  in  the  hands  of  an  assignee,  trustee  or  receiver  for 
the  benefit  of  the  creditors,  or  stockholders  thereof  (section  14).  On 
July  14,  1914,  in  a  creditors'  suit  entitled  Riley  v.  Kansas  City  &  Mem- 
phis Railway  Company,  which  owned  and  was  operating  a  railroad  in 
Arkansas,  the  court  below  appointed  receivers,  who  took  possession 
of  and  have  since  been  operating  the  railroad  of  the  defendant  for 
the  benefit  of  its  .creditors.  In  1915  the  state  intervened  in  this  suit, 
and  prayed  that  the  court  would  order  the  receivers  to  pay  these  fran- 
chise taxes  for  the  years  1914  and  1915,  and  the  penalties  for  the  fail- 
ure to  pay  them,  and  the  court  granted  its  request.  This  is  the  order 
challenged  by  the  appeal. 

[1^  2]  The  taxes  in  question  aTe  not  taxes  upon  property.  They  are 
taxes  for  the  privilege  of  exercising  the  power  to  do  the  business 
the  corporation  conducts  in  a  corporate  capacity,  and  if  the  question 
here  presented  were  new  the  decision  of  the  Supreme  Court  in  United 
States  V.  Whitridge,  231  U.  S.  144,  147,  149,  34  Sup.  Ct.  24,  58  L.  Ed. 
159,  to  the  eflfect  that  receivers  were  not  required  to  pay  the  corpo- 
ration tax  for  which  the  corporation  would  have  been  liable  during 
the  receivership  in  that  case  under  the  Corporation  Tax  Law  (Tariff 
Act  Aug.  5,  1909,  §  38,  36  Stat.  c.  6,  pp.  11,  112-117),  would  have 
been  persuasive  by  analogy,  if  not  controlling.  But  the  question  wheth- 
er or  not  receivers  of  the  property  of  corporations  should  be  required 
to  pay  the  taxes  accruing  during  the  receivership  against  the  corpora- 
tions for  the  privilege  of  doing  business  in  their  corporate  capacity, 
while  the  corporations  can  ordinarily  do  no  business,  has  long  been  a 
subject  of  debate  and  of  conflicting  decisions.    It  is  held  that  such  re- 
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ceivers  are  not  liable  for,  and  ought  not  to  be  required  to  pay,  sucli 
taxes  in  Johnson  v.  Johnson  Bros.,  108  Me.  272,  275,  276,  80  Atl.  741, 
Ann.  Cas.  1913  A,  1303,  Johnson  v.  Monson  Consolidated  Slate  Co.,  108 
Me.  296,  80  Atl.  750,  State  v.  Bradford  Savings  Bank,  71  Vt.  234,  237, 
44  Atl.  349,  and  Commonwealth  v.  Lancaster  Savings  Bank,  123  Mass. 
493,  496,  497.  On  the  other  hand,  it  is  held  in  a  considered  opinion 
by  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit,  in  Coy  v.  Title 
Guarantee  &  Trust  Co.,  220  Fed.  90,  93,  135  C.  C.  A.  658,  L.  R.  A. 
191 5E,  211,  and  by  the  great  weight  of  modem  authority,  that  courts 
of  equity,  operating  the  property  and  liquidating  the  debts  of  corpora- 
tions, which  would  otherwise  have  been  liable  to  pay  such  taxes,  ought 
CO  direct  the  payment  by  their  receivers  of  such  taxes  as  would  have 
accrued  during  the  time  the  receivers  were  actually  operating  the 
property.  Coy  v.  Title  Guarantee  &  Trust  Co.  (D.  C.)  212  Fed.  520, 
524;  Duryea  v.  American,  Woodworking  Machine  Co.  (C.  C.)  133 
Fed.  329;  Conklin  v.  United  States  Shipbuilding  Co.  (C.  C.)  148  Fed. 
129,  130;  New  York  Terminal  Co.  v.  Gaus,  139  App.  Div.  347,  124  N. 
Y.  Supp.  200;  Philadelphia  &  Reading  R.  R.  Co.  v.  Commonwealth, 
104  Pa.  80,  86;  Central  Trust  Co,  v.  N.  Y.  City,  etc.,  Ry.  Co.,  110 
N.  Y.  250,  253,  257,  18  N.  E.  92,  1  L.  R.  A.  260;  New  York  Ter- 
minal Co.  v.  Gaus,  204  N.  Y.  512,  517,  98  N.  E.  11 ;  3  Thompson  on 
Corporations  (2d  Ed.)  §  2941 ;  In  re  United  States  Car  Co.,  60  N.  J. 
Eq.  514,  517,  43  Atl.  673. 

In  deciding  questions  of  policy  and  practice  which  involve  no  vital 
moral  issue,  certainty  in  the  law  and  uniformity  of  decision  are  often 
more  essential  to  the  wise  administration  of  justice  and  to  the  inter- 
ests of  business  men  than  a  particular  policy  or  practice.  Where  the 
correct  decision  of  such  a  question  is  doubtful,  and  one  of  the  United 
States  Circuit  Courts  of  Appeals  has  decided  it  in  a  considered  opin- 
ion, it  is  the  duty  of  the  others  to  follow  that  decision,  unless  it  clear- 
ly appears  to  them,  or  to  some  of  them,  to  be  unfair  or  unwise,  and  it 
is  the  duty  of  the  courts  at  all  times,  in  the  consideration  of  such  issues, 
to  lean  towards  uniformity  of  decision  and  practice.  In  view  of  the 
uniform  decisions  of  the  federal  courts  upon  the  question  here  at  issue, 
and  of  the  great  weight  of  authority  in  favor  of  the  practice  they 
have  adopted,  the  conclusion  is  that  receivers  of  the  property  of  cor- 
porations, which  would  have  been  liable  to  pay  taxes  accruing  during 
the  receivership  for  the  privilege  of  exercising  their  corporate  powers, 
should  be  directed  by  the  courts  of  equity  controlling  such  receivers 
to  pay  such  taxes  as  accrue  while  they  are  operating  the  property  and 
before  they  surrender  it  to  purchasers  or  others,  and  that  there  was  no 
error  in  the  order  of  the  court  below  requiring  the  receivers  to  do  so 
in  the  case  in  hand. 

[3]  Counsel  for  the  appellants  contend  that,  even  if  the  court  below 
was  right  in  directing  the  payment  of  the  taxes,  it  was  in  error  in  or- 
dering the  receivers  to  pay  the  penalties.  It  is  true  that  there  have 
been  decisions  that,  where  taxes  are  not  paid,  it  is  the  duty  of  the 
state,  or  of  the  collector,  to  intervene  in  the  court  controlHng  the  re- 
ceivers, and  to  pray  that  court  to  order  them  to  make  the  payments, 
and  that  where  that  duty  is  neglected  for  a  long  time,  and  many  pen- 
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allies  accrue  meanwhile,  the  state  or  the  collector  is  not  entitled  in  eq- 
uity to  the  payment  of  such  penalties.  Blakistone  v.  State,  117  Md. 
237,  83  Atl.  151.  But  in  the  case  before  us  the  state  intervened  on 
May  28,  1915,  set  forth  the  fact  that  the  franchise  tax  of  1914  became 
due  on  or  before  August  10,  1914,  was  not  then  paid,  and  $142  penalty 
accrued  upon  that  day;  that  the  tax  of  1915  would  fall  due  on  or  be- 
fore August  10,  1915,  and  if  not  paid  by  that  date  another  penalty  of 
$142  would  become  due;  and  prayed  for  an  order  for  the  payment 
of  these  taxes  and  penalties.  There  was  no  failure  of  duty  to  apply 
for  the  payment  of  the  tax  of  1915,  some  months  before  the  penalty 
for  the  failure  to  pay  accrued,  and  the  same  considerations,  founded 
on  the  weight  of  authority  and  the  desirableness  of  uniformity  of  de- 
cisions, sustain  the  order  of  the  court  below  for  the  payment  of  these 
penalties.  Coy  v.  Title  Guarantee  &  Trust  Co.  (D.  CJ  212  Fed.  520, 
524,  525 ;  Coy  v.  Title  Guarantee  &  Trust  Co.,  220  Fed.  90,  93,  135 
C.  C.  A.  658,  L.  R.  A.  1915E,  211;  First  National  Bank  v.  Ewjng, 
103  Fed.  168,  188,  190,  43  C.  C.  A.  150;  Gray  v.  Logan  Co.,  7  Okl.  321, 
54  Pac.  485,  487. 

There  was,  in  our  opinion,  no  error  in  the  order  of  the  court  re- 
quiring the  penalties  which  accrued  for  the  failure  to  pay  these  fran- 
chise taxes  to  be  paid  out  of  the  earnings  or  proceeds  of  the  property 
of  the  corporation  which  came  to  the  hands  of  its  receivers  under  the 
order  of  their  appointment,  and  the  judgment  below  is  affirmed. 


(249  Fed.  953) 

BRIGHT  et  al.  v.  STATE  OF  ARKANSAS  et  al. 

(Clrcolt  Court  of  Appeals,  Eighth  Circuit.    April  2,  1918.) 

No.  4932. 

1.  Taxation  ^=»843 — ^Pknai.tie8 — Rkceivebs. 

Real  property  of  an  Insolvent  railway  company,  taxable  as  such  under 
Kirby's  Ark.  Dig.  §§  6941,  6942,  6945,  cannot  escape  penalties  attaching 
for  nonpayment,  because  the  entire  property  of  the  company  was  in  the 
hands  of  receivers  appointed  under  order  of  the  court  to  take  possession 
of  the  property  for  the  benefit  of  creditors. 

2.  CouBTs  ^=»366(6) — Decisions  of  State  Coubts — Authobttt. 

As  the  decisions  of  the  highest  state  courts  concerning  state  statutes 
are  conclusive  on  the  federal  courts,  In  the  absence  of  any  question  of 
commercial  law  or  of  right  under  the  Constitution  or  statutes  of  the 
United  States,  a  decision  of  the  highest  state  court  concerning  state 
statutes  regarding  tax  penalties  is  conclusive  on  the  federal  courts. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Arkansas ;  F.  A.  Youraans,  Judge. 

Petitions  by  the  State  of  Arkansas  and  others  against  R.  C.  Bright 
and  J.  E.  Felker,  receivers  of  the  Kansas  City  &  Memphis  Railway 
Company,  appointed  in  the  case  of  Riley  v.  Kansas  City  &  Memphis 
Railway  Company.  From  a  decree  directing  the  receivers  to  pay  cer- 
tain taxes,  with  penalties,  they  appeal.     Affirmed. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  DigeatB  A  Indexes 
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James  F.  Read  and  James  B.  McDonough,  both  of  Ft.  Smith,  Ark., 
for  appellants. 

Troy  Pace,  of  Harrison,  Ark.,  and  W.  A.  Dickson,  of  Bentonville, 
Ark.,  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

SANBORN,  Circuit  Tud^e.  This  is  a  companion  case  to  No.  4961, 
of  like  title  (249  Fed.  950,  162  C.  C.  A.  148),  in  which  the  opinion  is 
filed  herewith.  Reference  is  made  to  the  opinion  in  that  case  for  a 
more  general  statement  of  the  facts  and  of  the  reasons  for  the  con- 
clusion in  this  case.  Upon  intervening  petitions  of  the  state  of  Ar- 
kansas, the  county  of  Washington,  and  the  collector  of  Benton  county 
in  Riley  v.  Kansas  City  &  Memphis  Railway  Company,  the  court  be- 
low ordered  its  receivers  to  pay  the  taxes  for  the  years  1913,  1914,  and 
1915,  and  the  penalties  for  failure  to  pay  those  taxes  which  accrued 
upon  the  railway  company's  property  for  the  use  and  benefit  of  the 
state  of  Arkansas,  of  the  two  counties,  and  of  certain  municipalities 
and  subdivisions  thereof.  Conceding  the  legality  of  the  order  for 
the  payment  of  the  taxes  the  receivers,  by  an  appeal,  challenge  that 
part  of  the  order  which  directs  them  to  pay  the  penalties,  upon  the 
grounds  (1)  that  receivers  operating  the  property  of  a  defendant  rail- 
way company  are  not  liable  for  the  penalties  imposed  by  state  statutes 
for  the  failure  to  pay  the  taxes  lawfully  levied  upon  that  property,  and 
that  the  only  proper  method  of  collecting  the  taxes  is  by  petition  to 
the  court  which  is  in  possession  of  the  property,  and  not  by  the  threat 
or  imposition  of  penalties  for  failure  to  pay  them;  and  (2)  that  if 
the  receivers  ought  in  equity  to  pay  the  penalties  in  this  case  the  court 
erred  in  adjudging  the  amount  thereof  to  be  25  per  cent,  of  the  taxes 
levied  when  it  should  have  limited  that  amount  to  10  per  cent,  thereof. 

[1  ]  Much  the  larger  portion  of  the  property  of  an  operating  railroad 
company  is  ordinarily  real  estate,  and  the  statutes  of  the  state  of 
Arkansas  declare  that  for  the  purposes  of  taxation  in  that  state  the 
whole  railroad  of  a  railroad  company,  including  all  side  tracks,  switch- 
es, and  turnouts,  the  entire  right  of  way,  and  everything  of  any  char- 
acter whatever,  situated  upon  such  right  of  way  or  appurtenant  to 
the  railroad,  which  adds  to  the  value  of  such  railroad  as  an  entire 
thing,  is  real  estate,  and  is  required  to  be  listed,  valued,  described,  and 
sold  as  such.  Kirby's  Digest  of  the  Laws  of  Arkansas  1904,  §§  6941, 
6942,  6945. 

It  is  the  settled  rule  now  that  after  the  property  of  an  insolvent 
corporation  is  taken  into  the  possession  or  dominion  of  a  court  for 
the  benefit  of  its  creditors,  and  while  it  is  held  by  the  court  for  that 
purpose,  a  legal  sale  of  it  cannot  be  made  without  the  permission  of 
that  court  for  the  purpose  of  enforcing  payment  of  taxes  or  penalties 
upon  it.  Wiswall  v.  Sampson,  14  How.  52,  14  L.  Ed.  322;  Barton 
V.  Barbour,  104  U.  S.  126.  26  L.  Ed.  672;  In  re  Tyler,  Petitioner,  149 
U.  S.  164,  13  Sup.  Ct.  785.  37  L.  Ed.  689;  In  re  Eppstein,  156  Fed. 
42,  84  C.  C.  A.  208,  17  L.  R.  A.  (N.  S.)  465 ;  Dayton  v.  Pueblo  Coun- 
ty, 241  U.  S.  588,  590,  36  Sup.  Ct.  695,  60  h.  Ed.  1190.    Counsel  cite 
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the  last  case  in  support  of  their  argument  that  the  state,  its  munici- 
palities, and  subdivisions  are  not  entitled  to  the  penalties  for  failure 
to  pay  the  taxes  in  this  case ;  but  that  opinion  does  not  sustain  such 
a  position.  In  that  case  the  property  had  been  sold  for  taxes  to  cer- 
tificate holders  while  it  was  in  custodia  legis.  The  court  held  that 
the  sales  were  void  for  that  reason.  The  certificate  holders  sought 
reimbursement,  not  only  to  the  amount  which  thev  paid  for  their  in- 
valid certificates  and  simple  interest,  but  also  for  the  higher  rate 
of  interest  in  the  nature  of  a  penalty  provided  by  the  laws  of  Colo- 
rado in  case  of  a  redemption  from  tax  sales  of  land.  The  Supreme 
Court  denied  this  excessive  recovery  on  the  ground  that  the  sales 
under  which  they  held  the  certificates  were  invalid. 

But  the  penalties  which  the  state,  its  municipalities,  and  subdivisions 
here  seek  are  not  invalid.  They  arose  and  fastened  themselves  as 
liens  upon  the  real  estate  of  the  corporation,  now  in  the  hands  of  the 
receivers,  by  virtue  of  and  in  accordance  with* the  statutes  of  the  state, 
and,  if  the  receivers  and  the  creditors  they  represent  are  to  have  the 
benefit  of  that  real  estate,  there  is  no  better  reason  why  they  should 
escape  the  payment  of  the  penalties  than  there  is  why  an  individual, 
who  has  been  unable  to  pay  his  tax  upon  his  homestead  when  due, 
should  escape  the  payment  of  the  legal  penalty  for  that  failure.  The 
real  property  of  an  insolvent  corporation  is  not  relieved  from  the  pen- 
alties lawfully  attaching  to  it  for  failure  to  pay  the  taxes  thereon  by 
its  seizure  by  receivers  on  the  order  of  the  court  for  the  purpose  of 
applying  it  to  the  payment  of  its  debts,  and  there  was  no  error  in  the 
direction  of  the  court  below  that  the  receivers  in  this  case  pay  the  pen- 
alties imposed  by  the  statutes  of  Arkansas  upon  the  real  estate  of  the 
corporation  for  the  failure  to  pay  the  taxes  thereon.  First  National 
Bank  V.  Ewing,  103  Fed.  168,  190,  43  C.  C.  A.  150,  173  (5th  Circuit); 
Coy  v.  Title  Guarantee  &  Trust  Co.,  220  Fed.  90,  93,  135  C.  C.  A.  658, 
661,  L.  R.  A.  1915E,  211,  218  (9th  Circuit);  Gray  v.  Logan  County, 
7  Okl.  321,  54  Pac.  485,  487;  High  on  Receivers,  §  394b,  p.  508. 

[2]  Did  the  court  below  fall  into  an  error  in  determining  the  amount 
of  the  legal  penalties?  It  did  if  Act  415,  p.  361,  Public  Acts  of  Ar- 
kansas 1911,  now  section  7069a,  Castle's  Supplement  to  Kirby's  Digest 
of  the  Statutes  of  Arkansas,  repealed  sections  7083  and  7084  of  Kirby's 
Digest.  If  it  did  not,  the  court  committed  no  error.  In  Martels  v. 
Wyss,  123  Ark.  184,  184  S.  W.  845,  the  Supreme  Court  of  Arkansas 
has  held  in  a  careful  and  exhaustive  opinion  that  Act  415  had  no  such 
effect.  As  the  decisions  of  the  highest  judicial  tribunals  of  the  states, 
determining  the  meaning  and  effect  of  the  statutes  of  their  respective 
states,  are  conclusive  upon  the  federal  courts,  in  the  absence  of  any 
question  of  commercial  law,  or  of  right  under  the  Constitution  or  stat- 
utes of  the  United  States,  nothing  remains  for  this  court  to  determine 
here,  and  the  judgment  below  is  affirmed. 
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(249  Fed.  956) 

THE  GEORGE  W.  ELDER, 

DOB  ▼.  COLUMBIA  CONTRACT  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    April  1»  1918.    Rehearing  Denied 

May  13,  1918.) 

No.  3073. 

1.  Collision  «=>1  02— Overtaking   Versix— Liabilitt. 

As  article  24  of  the  International  and  Inland  Rules  (Act  Ang.  19.  1890, 
c.  802,  §  1,  26  Stat.  327  [Comp.  St.  1916,  §  7863] ;  Ajct  June  7,  1807,  a 
4,  S  1,  30  Stat  101  [Corap.  St  1916.  S  789S])  makes  an  overtaken  vessel 
the  judge  as  to  when  the  overtaking  vessel  can  safely  pass,  a  steamer, 
which  overtook  on  the  Columbia  river  a  vessel  engaged  in  taking  barges  in 
tow,  held  wholly  liable  for  a  collision,  where  it  continued  on  its  course  des- 
pite the  refusal  of  the  vessel  overtaken  to  signal  its  consent;  for,  while 
the  refusal  of  consent  was  a  fault,  it  was  the  duty  of  the  overtaking 
vessel  not  to  attempt  to  pass  at  that  point  until  consent  was  signaled. 

2.  Collision  ^=5>69 — Vessel  at  Anchor — ^What  is — "Under  Wat." 

A  vessel  lying  dead  in  the  water,  while  taking  in  tow  three  barges  whidi 
had  been  dropped  by  another  vessel,  must  be  deemed  a  vessel  **under 
way,"  within  Act  June  7,  1897,  c.  4,  30  Stat.  961  (Oomp.  St  1916.  {{  787^ 
7909),  not  being  at  anchor,  or  made  fast  to  the  shore,  or  aground. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  P\TSt  and 
Second  Series,  Under  Way.] 

3.  Collision  «=5>69 — ^Precautions  for  Preventing — Vessels  Anchored. 

Though  a  vessel  taking  in  tow  three  barges,  which  had  been  dropped 
by  another  vessel,  be  deemed  at  anchor,  instead  of  under  way,  the  obli- 
gation of  care  on  the  part  of  an  overtaking  vessel  is  not  lessened. 

4.  Collision  ^=»77 — LiABiLmr — Duty  of  Maintaining  Lookout. 

A  vessel  cannot  be  held  in  fault  for  failure  to  maintain  a  lookout* 
where  the  absence  of  a  lookout  in  no  way  contributed  to  the  coUisioQ. 

Appeal  from  District  Court  of  the  United  States  for  the  District 
of  Oregon ;   Charles  E.  Wolverton,  Judge. 

Libel  by  the  Columbia  Contract  Company  against  the  steamship 
George  W.  Elder,  her  engines,  etc.,  claimed  by  Charles  P.  Doe,  who 
filed  a  stipulation,  with  the  United  States  Fidelity  &  Guaranty  Com- 
pany as  surety,  upon  which  the  vessel  was  delivered.  There  was  a  de- 
cree for  libelant,  and  claimant  appeals.    Affirmed,  with  directions. 

The  facts  in  this  case,  as  the  court  below  found  them  to  be,  are  in  sub- 
stance as  follo\tS:  The  Columbia  Contract  Company  was  engaged  in  trans- 
porting rock  down  the  Columbia  river  to  Ft.  Stevens.  The  rock  was  trans- 
ported on  barges,  about  150  feet  in  length  and  from  35  to  36  feet  in  beam. 
Two  steamers  were  used  for  this  purpose,  the  Kern  and  the  Uercules.  The 
barges  were  taken  in  groups  of  three,  and  it  was  the  custom  to  transfer  them 
before  reaching  the  lower  river  from  the  Hercules  to  the  Kern;  the  latter 
being  of  deeper  draft  In  towing  position  the  steamers  carried  one  barge 
directly  ahead,  and  one  on  each  bow  overlapping  the  head  barge.  On  the 
night  of  the  collision  the  Kem  was  engaged  in  taking  in  tow  three  barges 
which  had  thus  been  dropped  by  the  Uercules.  The  barges  had  swung 
around,  so  that  they  were  heading  toward  the  Oregon  shore.  The  Kern, 
heading  down  the  river,  had  gotten  a  line  from  her  port  bow  to  the  port  quar- 
ter of  the  starboard  barge,  when  the  Elder,  an  ocean-going  passenger  steamer 
heading  down  the  stream  astern  of  tlie  Kem,  blew  a  passing  signal  of  one 
whisCle,  and  the  pilot  of  the  Elder  testified  that  at  the  same  time  he  slowed 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  DigeeiB  A  Indexes 
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his  engines,  as  requested  by  the  Contract  Company  to  do,  when  passing  its 
barges.  The  Kern  answered  with  the  danger  signal.  The  Elder  repeated  her 
passing  signal,  and  the  Kern  again  answered  with  the  danger  signal,  and 
very  soon  thereafter,  the  Elder  struck  the  Kern  on  her  starboard  quarter 
at  an  angle  of  about  34  degrees  and  16  feet  abaft  her  beam.  At  the 
time  when  the  Elder  blew  her  flrst  passing  signal,  the  vessels  were  about 
half  a  mile  apart.  The  Elder  was  headed  so  as  to  show  to  the  Kern 
her  masthead  and  running  lights.  The  night  was  dark,  but  clear.  The 
river  at  the  point  of  collision  was  about  a  mile  in  width,  and  was  navigable 
for  heavy  draft  vessels  up  to  within  from  40  to  100  feet  of  the  Washington 
shore,  and  for  a  half  a  mile  on  the  Oregon  side  of  the  Kern.  The  water  was 
slack,  with  no  appreciable  current  When  the  Elder  had  approached  to 
within  500  or  600  feet  of  the  Kern,  she  put  her  helm  hard  astarboard  and 
reversed  her  engines  to  full  speed  astern.  This  gave  her  a  curving  course 
to  port.  The  court  below  held  that,  under  the  provisions  of  article  24  of  the 
International  and  Inland  Rules,  it  was  the  duty  of  the  Elder  to  keep  out 
of  the  way  of  the  Kern,  and  that,  having  heard  the  response  to  her  flrst  pass- 
ing signal,  it  was  her  duty  not  to  attempt  to  pass  the  Kem  until  It  could  be 
safely  done,  and  that  the  rule  makes  the  overtaken  vessel  the  judge  as 
to  when  the  overtaking  vessel  can  safely  pass,  and  that  the  collision  was 
due  solely  to  the  fault  of  the  Elder. 

H.  W.  Glensor  and  Ernest  Clewe,  both  of  San  Francisco,  Cal.,  and 
Sanderson  Reed,  of  Portland,  Or.,  for  appellant. 

Joseph  B.  McKeon,  Edward  J.  McCutchen,  Ira  A.  Campbell,  and 
McCutchen,  Olney  &  Willard,  all  of  San  Francisco,  Cal.,  and  Wood, 
Montague,  Hunt  &  Cookingham,  Erskine  M.  Wood,  and  C.  E.  S. 
Wood,  all  of  Portland,  Or.,  for  appellees. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  It 
seems  clear  that  the  Kem  was  at  fault  in  the  first  instance  in  not  signal- 
ing her  consent  to  the  first  passing  signal  of  the  Elder.  The  Kern  and 
her  tow  lay  in  the  channel  way  and  at  least  1,000  feet  from  the  Wash- 
ington shore.  There  was  ample  room  for  the  Elder  to  pass  to  star- 
board, without  danger  to  the  Kem  or  her  tow.  The  only  reason  which 
Moran,  the  pilot  of  the  Kem,  assigned  for  answering  with  the  dan- 
ger signal,  was  that  the  Elder  was  headed  directly  for  him,  and  that 
there  was  going  to  be  a  collision,  and  that  he  could  see  no  evidence 
that  the  Elder  had  started  to  turn  to  starboard.  He  did  not  think 
that  it  was  unsafe  for  the  Elder  to  pass,  but  that  it  was  unsafe  for  her 
to  come  farther  on  her  course.  Moran,  it  appeared,  was  laboring  un- 
der a  misapprehension  of  the  rule,  and  he  thought  that  the  law  required 
the  Elder  to  accompany  her  whistle  by  an  alteration  of  her  helm,  so 
that  the  Kem  could  see  what  she  was  doing. 

The  fault  of  the  Kem  was  a  grave  one.  But  for  her  pilot's  refusal 
to  assent  to  the  passing  signal,  the  Elder  would  undoubtedly  have 
passed  to  starboard,  and  a  collision  would  have  been  avoided.  But 
we  are  not  convinced  that  the  court  below  erred  in  holding  that  the 
proximate  cause  of  the  collision  was  the  fault  in  navigation  of  the 
Elder,  and  that  the  fault  of  the  Kem  was  not  a  contributing  cause.  It 
was  the  Elder's  duty,  on  hearing  the  first  danger  signal,  to  proceed  no 
further  in  the  attempt  to  pass.  By  the  mles  of  navigation  the  pilot 
of  the  Kern  was  made  the  judge  of  the  necessity  for  giving  the 
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danger  signal.  Responsibility  for  the  collision  must  be  determined 
from  the  situation  as  it  existed  from  and  after  the  time  when  that 
signal  was  given.  The  duty  was  imposed  upon  the  Elder  "under  no 
circumstances"  to  attempt  to  pass  at  that  point,  or  until  the  Kem 
signified  her  consent.  At  that  time,  and  for  some  appreciable  time 
thereafter,  it  was  obviously  possible  for  the  Elder  to  keep  clear  of  the 
Kern,  as  it  was  her  duty  to  do. 

[2,  3]  The  appellant  contends  that  the  Kern  was  lying  dead  in  the 
water,  and  was  therefore  not  an  overtaken  vessel.  It  is  not  disputed 
that  the  side  lights  of  the  Kern  were  not  visible  to  the  Elder,  and  that 
the  latter  was  not  coming  up  from  any  direction  more  than  two  points 
abaft  the  Kern's  beam.  The  appellant's  answer  admitted  that  the  Kern 
was  a  vessel  under  way,  and  thus  correctly  stated  the  situation,  for  the 
Kem  was  "not  at  anchor,  or  made  fast  to  the  shore,  or  aground."  Act 
June  7,  1897,  c.  4.  30  Stat.  96;  The  Nimrod  (D.  C.)  173  Fed.  520;  The 
Ruth,  186  Fed.  87,  108  C.  C.  A.  199.  But,  even  if  the  Kem  were  to  be 
deemed  to  have  had  the  rights  of  a  vessel  at  anchor,  the  obligation  of 
care  upon  the  part  of  the  Elder  would  have  been  in  no  degree  lessened. 
The  Col.  John  F.  Gaynor,  130  Fed.  856,  65  C.  C.  A.  340;  The  Lucile 
(D.  C.)  169  Fed.  719. 

[4]  The  contention  that  the  Kem  was  at  fault  in  not  maintaining  a 
lookout  is  answered  by  the  fact  that  the  absence  of  a  lookout  in  no  way 
contributed  to  the  collision.  The  pilot,  who  was  on  the  bridge  of  the 
Kern,  saw  the  Elder  immediately  upon  her  sounding  the  first  signal 
to  pass.  The  mate  and  the  deck  hands  were  forward  of  the  fore- 
castle head,  and  a  watchman  was  on  the  barges.  The  absence  of  a 
proper  lookout  is  unimportant,  when  it  has  nothing  to  do  with  causing 
the  disaster.  The  Fannie,  11  Wall.  238,  20  L.  Ed.  114;  The  Nacoo- 
chee,  137  U.  S.  330,  11  Sup.  Ct.  122,  34  L.  Ed.  687;  The  Blue  Jacket, 
144  U.  S.  371,  389,  12  Sup.  Ct.  711,  36  L.  Ed.  469;  The  Havana  (D. 
C.)  54  Fed.  411 ;  The  Livingstone,  113  Fed.  879,  51  C.  C.  A.  560;  The 
Aurora,  198  Fed.  383,  117  C.  C.  A.  259. 

The  decree  is  affirmed,  with  directions  to  the  said  District  Court  to 
enter  judgment  for  costs  and  interest  against  appellant  and  his  stipu- 
lator on  the  appeal  bond,  and  with  costs  in  this  court  in  favor  of  the 
appellees  and  against  the  appellant. 


(249  Fed.  958) 

BRADSTREET  CO.  V.  BRADSTREET'S  COLLECTION  BUREAU. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  25,  1918.) 

No.  157. 

1.  Injunction  ^=>230(1) — Contempt  Proceeding — Cbiminal  ob  Civii.. 

A  proceeding  in  a  civil  suit,  instituted  by  an  attidavit  and  an  order  re- 
quiring the  defendant  to  show  cause  why  It  should  not  be  punished  for 
contempt,  for  violation  of  an  injunction  previously  issued  therein,  is  one 
for  civil  and  not  criminal  contempt 

2.  Injunction  ^=>230(1) — Contempt  Proceedings — Measure  of  Relief. 

Where  the  defendant  in  a  civil  suit  in  fact  appears  in  response  to  an 
order  to  show  cause  why  it  should  not  be  punished  for  contempt  for 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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violation  of  an  Injunction,  the  court  is  not  limited  in  granting  relief  by 
the  prayer  of  complainant. 

3.  Injunction  ^=»223(1)— Acts  Constituting  Violation. 

An  injunction  restraining  a  defendant  from  using  the  name  "Brad- 
street's"  in  its  corporate  name,  or  from  otherwise  representing  that  its 
bifiiness  was  connected  with  complainant,  was  violated  by  the  continued 
use  by  defendant  of  such  name  on  its  ofBce  door  and  in  the  telephone 
directory. 

4.  Injunction  ^=»230(4) — ^Pboceedings  fob  Punishment — Effect  of  Obder. 

An  order  made  in  a  civil  suit,  declaring  certain  acts  of  defendant  to  be 
a  contempt,  as  in  violation  of  an  injunction  previously  issued  therein, 
held  in  fact  a  decree  upon  a  contempt. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  the  Bradstreet  Company  against  the  Bradstreet's 
Collection  Bureau.  From  an  order  adjudging  it  in  contempt,  defend- 
ant appeals.    Affirmed. 

The  suit  depended  upon  diversity  of  citizenship,  and  had  been  brought  to 
enjoin  the  defendant  from  the  use  of  the  name  "Bradstreet's  Collection  Bu- 
reau" in  carrying  on  a  general  collection  and  adjustment  bureau.  A  decree 
was  entered  by  consent  of  both  parties  on  the  30th  of  December,  19;l4,  which 
forbade  the  defendant  from  continuing  to  engage  in  the  business  of  collecting 
and  adjusting  overdue  accounts  under  the  name  of  "Bradstreet's  Collection 
Bureau,"  or  any  similar  name,  and  from  representing,  by  the  use  of  the  name 
"Bradstreet's,"  that  their  business  was  connected  with  the  business  of  the 
plaintiff,  and  from  using  any  stationery  in  the  transaction  of  their  business 
containing  the  name  "Bradstreet's."  A  writ  of  injunction  was  issued  and 
served,  and  thereafter,  on  April  30,  1917,  the  plaintiff  obtained  an  order  to 
show  cause,  directed  against  the  defendant,  and  Bernard  Cowen  and  A.  Frank 
Cowen  as  its  officers  and  agents,  to  punish  them  for  misconduct  in  failing  to 
obey  the  decree  of  the  court,  and  for  such  other  and  further  relief  as  should 
be  proper.  The  plaintiff  supported  this  order  by  an  affidavit  showing  that 
the  defendants  and  the  two  officers  had  continued  to  use  the  name  "Brad- 
street's," printed  on  the  door  of  their  office,  at  111  Broadway,  New  York,  and 
had  continued  to  insert  in  the  telephone  directory  of  New  York  City  the 
name  "Bradstreet's  Collection  Bureau."  One  copy  of  the  order  to  show 
cause  was  served  upon  Bernard  Cowen,  who  had  appeared  as  attorney  for 
the  defendant  in  the  suit,  and  who  was  one  of  the  respondents  personally 
as  aforesaid.  Cowen  appeared  specially  for  the  defendant  on  the  motion  for 
contempt,  "solely  for  the  purpose  of  traversing  the  service  of  the  motion  pa- 
pers therein."  He  likewise  filed  an  affidavit  on  his  own  behalf,  alleging  that 
he  was  not  an  officer  of  the  company,  and  consisting  chiefly  of  a  criticism 
of  the  supporting  affidavit  of  the  plaintiff,  but  containing  allegations  in  de- 
fense of  the  use  of  the  name  upon  the  door  and  in  the  telephone  directory. 
It  did  not  appear  In  the  affidavit  whether  it  was  to  be  limited  to  the  motion 
against  Cowen  individually,  or  included  a  defense  of  the  defendant.  Judge 
Hough  upon  the  hearing  concluded  that  the  special  appearance  for  the  .de- 
fendant was  not  authorized  but  that  it  was  in  effect  a  general  appearance, 
and  that  there  was  no  excuse  for  the  acts  of  the  defendant  in  maintaining  its 
name  upon  its  door  and  in  the  directory,  but  that  there  was  no  evidence  on 
which  to  punish  Bernard  Cowen.  He  therefore  entered  the  order  appealed 
from,  decreeing  that  the  defendant  was  in  contempt  of  the  injunction  for  the 
acts  mentioned,  and  that,  unless  the  name  were  removed  from  the  door  and 
from  the  telephone  directory  within  10  days  after  the  service  of  the  order 
appealed  from,  further  application  might  be  made  to  the  court. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexee 
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Bernard  Cowen,  of  New  York  City,  for  appellant. 

Satterlee,  Canfield  &  Stone,  of  New  York  City,  for  respondent. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as  above). 
[1]  The  defendant's  first  point  is  that  the  order  to  show  cause  could 
be  the  basis  only  of  a  criminal  contempt,  and  that  therefore,  under 
Gompers  v.  Bucks  Stove  Co.,  221  U.  S.  418,  31  Sup.  Ct.  492,  55  L. 
Ed.  797,  34  L.  R.  A.  (N.  S.)  874,  it  was  irregular,  because  it  did  not 
state  with  sufficient  distinctness  what  the  contempt  was,  and  because 
it  was  not  served  personally.  We  do  not  think  that  the  contumacious 
acts  relied  upon  were  insufficiently  set  forth,  even  for  a  criminal  pro- 
ceeding. The  order  to  show  cause  was  no  more  than  process  and 
prayer,  and  in  the  absence  of  any  statutory  regulation  might  be  read 
along  with  the  supporting  affidavit.  Assuming  that,  if  the  proceeding 
was  criminal,  personal  service  was  necessary,  such  is  not  the  case  when 
it  is  to  punish  for  a  civil  contempt.  Pitt  v.  Davison,  37  N.  Y.  236. 
Now,  this  was  in  no  case  properly  a  criminal  contempt,  being  brought 
in  the  suit,  and  by  the  plaintiff,  and  not  in  the  name  of  the  United 
States.  Gompers  v.  Bucks  Stove  Co.,  supra.  But  it  is  urged  that 
these  were  but  formal  irregularities,  and  that  the  purpose  of  the  pro- 
ceeding was  clearly  criminal.  This  is  not  true,  in  spite  of  the  use  of 
the  inappropriate  word,  "punished."  It  was  open  to  the  plaintiff  imder 
that  language  at  least  to  recover  a  remedial  fine,  enforceable  by  exe- 
cution, and  such  relief  would  be  aptly  enough  described  as  a  punish- 
ment. The  opinion  in  Gompers  v.  Bucks  Stove  Co.,  supra,  did  not 
hold,  as  the  defendant  urges,  that  the  proceeding  there  was  crimind. 
On  the  contrary,  it  held  that,  not  being  such,  no  punitive  order  could 
properly  be  based  upon  it.  None  such  could  have  followed  this  order 
to  show  cause,  for  the  reasons  there  given.  If  the  defendant  had  un- 
derstood the  law,  it  could  never  have  been  supposed  that  the  proceeding 
could  be  criminal,  whatever  the  prayer  for  relief  might  be,  for  it  was 
either  a  civil  proceeding  or  it  was  a  nullity. 

[2]  We  need  not  consider  whether  the  plaintiff  niight  have  been 
embarrassed,  if  the  defendant  had  defaulted,  in  obtaining  more  than 
a  remedial  fine  under  such  a  prayer.  Perhaps  it  could  not  have  made 
any  use  of  the  general  prayer  in  that  case.  In  fact,  the  defendant  did 
not  default,  but  entered  an  appearance  to  test  the  validity  of  the  serv- 
ice. Had  the  service  been  in  fact  invalid,  such  a  course  would  have 
involved  it  in  no  determination  upon  the  merits ;  but  the  service  was 
good,  since  the  proceeding  was  civil,  as  we  have  said.  The  appear- 
ance was  therefore  either  a  nullity  or  it  was  a  general  appearance, 
though  not  intended  as  such.  In  either  event,  the  defendant  had  de 
facto  appeared  before  the  court,  and  was  necessarily  advised  of  any 
added  relief  which  the  plaintiff  might  claim  under  the  facts.  While 
the  scope  of  the  prayer  might  protect  him,  if  he  chooses  to  default, 
from  any  greater  relief,  that  protection  is  at  an  end  when,  by  present- 
ing himself  at  the  hearing,  he  has  an  opportunity  to  learn  of  the  ex- 
tent of  the  added  relief  which  the  plaintiff  asks  and  the  court  con- 
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siders.  We  think,  therefore,  that  Judge  Hough  was  quite  right,  hav- 
ing the  parties  in  fact  before  him,  to  disregard  the  limitation  in  the 
prayer,  and  proceed  to  such  a  determination  as  justice  required. 

[3]  That  the  sign  on  the  door  and  the  name  in  the  telephone  di- 
rectory did  each  constitute  a  violation  of  the  injunction  admits  of  no 
doubt.  They  represented  the  defendant's  business  as  connected  with 
the  plaintiff's  by  the  use  of  the  name,  "Bradstreet's,"  and  they  were 
each  a  specific  instance  of  exactly  that  conduct  which  it  was  the  pur- 
pose of  the  suit  to  prevent,  and  which  the  injunction  forbade  in  gen- 
eral terms. 

[4]  The  last  question  is  whether  the  order  was  in  fact  a  supple- 
mental decree  or  a  decree  upon  a  contempt.  It  did  no  more  than  de- 
clare the  continuance  of  the  sign  and  the  name  in  the  directory  to  be  a 
contempt.  This  it  certainly  was,  and  no  decree  could  have  done  less. 
It  left  open  to  the  plaintiff  a  further  application,  which,  of  course,  was 
regular.  We  go  further,  and  say  that  it  was  in  the  power  of  the  court 
to  enforce  the  abatement  of  such  a  continuing  contempt  civilly  by  an 
attachment  against  the  officers  of  the  defendant  until  they  should  re- 
move the  sign  and  the  name.  Such  an  affirmative  act  would  effect  a 
compliance  pro  tanto  with  the  decree. 

Order  affirmed,  with  costs. 


(249  Fed.  961) 

GAGE  V.  PENFIELD. 

(Clrcnit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1918.) 

No.  2477. 

1.  Bankruptcy  <g=>417(4) — Revocation  of  Dischabqe — ^Nature  of  Act. 

The  discharge  of  a  bankrupt  is  a  judicial  act,  and  revocation  of  a 
juderment  of  discharge  is  likewise  a  judicial  act,  authorized  when  the 
facts  prescribed  by  statute  as  necessary  to  a  revocation  shall  have  been 
established  by  trial. 

2.  Bankruptcy   <g=»417(2) — ^Discharge — Revocation — Diligence. 

Under  Bankruptcy  Act  July  1,  1898,  c.  541,  §  15a,  30  Stat  550  (Comp. 
St.  ini(>.  §  9599).  doclarlnp  that  the  judpo  may,  upon  application  of  the 
parties  in  interest,  who  have  not  been  guilty  of  undue  laches,  filed  at  any 
time  within  oiio  year  alter  discharge,  revoke  the  same,  if  upon  a  trial  it 
shall  be  made  to  appear  that  it  was  obtained  through  fraud  of  the 
bankrupt,  and  that  knowledge  of  the  fraud  has  come  to  petitioners  since 
the  granting  of  the  discharge,  a  discharge  cannot  be  revoked  nine  months 
after  it  was  granted,  on  account  of  the  bankrupt's  failure  to  schedule 
certain  property,  including  household  goods<,  where  it  did  not  appear  that 
creditors  were  not  at  all  times  well  aware  of  the  material  circumstances, 
or  that  they  extended  credit  on  account  of  the  bankrupt's  possession  of 
such  property;  the  petition  for  vacation  of  the  discharge  merely  al- 
leging general  conclusions  that  the  petitioner  received  information,  about 
six  months  after  the  discharge  was  issued,  which  caused  him  to  In- 
vestigate. 

8.  Bankruptcy  ^=:»417(4) — Concealment  of  Assets. 

Evidence  on  a  petition  to  revoke  a  discharge,  on  the  ground  that  the 
bankrupt  fraudulently  failed  to  list  certain  assets,  held  insufficient  to 
show  that  the  property  claimed  to  have  been  omitted  belonged  to  the 
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bankrupt;     It  appearing   that   It   was   purchased    and   owned    by    the 
bankrupt's  wife. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  IHinois. 

Petition  by  Charles  W.  Penfield  to  vacate  the  discharge  in  bankrupt- 
cy of  Harry  W.  Gage,  who  was  adjudicated  a  bankrupt  on  his  volun- 
tary petition.  From  an  order  vacating  the  discharge,  the  bankrupt 
appeals.    Reversed. 

Morton  J.  Stevenson,  of  Chicago,  111.,  for  appellant 
F.  A.  Woodbury,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  KOHLSAAT,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge.  [1]  The  controversy  involves  an 
order  of  the  District  Court  vacating  its  previous  order  of  discharge 
of  the  bankrupt.  Gage.  His  voluntary  petition  in  bankruptcy  was  filed 
November  1,  1915,  and  on  proper  notice  to  the  creditors  the  order  of 
discharge  was  duly  made  April  24,  1916.  On  January  24,  1917,  the 
petition  to  vacate  was  filed.  It  alleged  that  Gage  had  fraudulently 
failed  to  schedule  as  his  property  an  automobile  and  some  household 
effects.  On  the  subject  of  the  petitioner's  diligence  it  was  stated  in 
the  petition : 

"Your  petitioner  further  shows  unto  your  honors  that,  the  latter  part  of 
1916,  more  than  six  months  after  the  said  discharge  was  issued,  he  got  in- 
formation that  caused  him  to  investigate  and  satisfactory  investigation  has 
taken  some  little  time,  but  has  not  been  unduly  delayed,  but  to  be  of  use 
action  should  be  taken  at  once,  to  the  end  that  the  said  order  of  discharge  be 
set  aside,  as  it  is  the  only  method  of  getting  relief." 

Discharge  of  a  bankrupt  is  a  judicial  act,  and  revocation  of  a  judg- 
ment of  discharge  is  likewise  a  judicial  act,  authorized  when  a  trial 
shall  have  established  the  facts  prescribed  as  necessary,  by  the  statute 
which  is  the  source  of  the  court's  power  to  revoke  the  judgment  of 
discharge. 

[2]  Section  15a  of  the  Bankruptcy  Act  provides: 

**The  judge  may,  upon  the  appUcation  of  parties  in  interest  who  have  not 
been  guilty  of  undue  laches,  filed  at  any  time  within  one  year  after  a  dis- 
charge shall  have  been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to 
appear  that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the 
knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting  of 
the  discharge,  and  that  the  actual  facts  did  not  warrant  the  discharge."  Comp. 
St.  1916,  §  9599. 

The  petition  here  was  filed  nine  months  after  the  discharge.  Beyond 
the  paragraph  quoted  from  the  petition,  the  transcript  discloses  noth- 
ing on  the  subject  of  petitioner's  laches  or  diligence,  or  the  want  there- 
of. No  evidence  appears  bearing  upon  that  subject.  But,  if  the  para- 
graph Itself  might  be  considered  as  evidence  of  the  facts  in  this  re- 
spect which  it  purports  to  charge,  it  falls  short  of  stating  facts  which 
would  warrant  the  conclusion  that  the  petitioner  was  diligent,  or  free 
from  laches,  in  failing  to  present  in  due  time  his  objections  to  the  dis- 
charge, or  in  waiting  nine  months  thereafter  before  filing  his  petition. 
The  paragraph  states  merely  general  conclusions,  and  no  facts  bear- 
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ing  on  that  issue.  There  was  no  concealment  or  change  in  possession 
of  the  car,  nor  does  it  appear  that  any  creditor  extended  credit  to  the 
bankrupt  on  account  of  his  apparent  ownership  of  it  His  possession 
and  acts  of  ownership,  if  any,  were  the  same  after  as  before  his  peti- 
tion in  bankruptcy^  The  car  was  not  listed  in  his  assets,  and  it 
would  seem  the  creditors  would  have  been  apprised  of  this  when  the 
schedule  was  filed;  and  this  would  be  particularly  true  of  household 
goods,  of  which  he  scheduled  none.  No  facts  appear,  either  by  way 
of  allegation  or  proof,  wherefore  the  petitioning  creditors  and  the 
others  were  not  all  along  well  aware  of  all  the  material  circumstances. 

[3]  But,  beyond  this,  the  evidence,  as  shown  bv  the  transcript,  does 
not  warrant  the  conclusion  that  the  property  referred  to  belonged  to 
the  bankrupt,  or  that  he  fraudulently  failed  to  list  it  as  his  own.  The 
automobile,  which  is  the  item  mainly  in  issue,  was  bought  nearly  nine 
months  before  the  petition  in  bankruptcy  was  filed.  The  agent  who 
sold  it  says  he  sold  it  to  the  bankrupt's  wife,  that  she  was  present  and 
assisted  in  bargaining  for  it,  that  she  paid  for  it  with  her  check,  and 
that  it  was  stated  at  the  time  of  purchase  that  it  was  she  who  was 
buying  it.  The  books  of  a  prominent  Chicago  bank  showed  that  she 
had  an  account  there,  and  it  was  testified  that  long  before  this  pur- 
chase she  had  received  money  from  the  estate  of  her  father.  There 
is  absolutely  no  contradiction  of  this,  and  the  wife's  ownership  is  en- 
tirely consistent  with  the  fact  that  the  husband  used  the  car  in  his 
business  of  soliciting  customers  for  oil,  that  he  scheduled  it  for  taxes 
and  in  his  own  name  paid  the  state  license,  and  even  with  the  fact 
that  his  initials  were  painted  on  the  car. 

The  evidence  fails  to  show  "that  the  actual  facts  did  not  warrant  the 
discharge,"  and  the  order  vacating  the  order  of  discharge  of  the  bank- 
rupt is  reversed 
162C.C.A.— 11 
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(249  Fed.  964) 

PENNSYLVANIA  R.  CO.  Y.  RDSENFBLD. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  13,  191&) 

No.  146. 

Gamino  ^=»21(1)— Loan  to  Pat  Gamino  Debt. 

One  who  lends  money  to  the  loser  in  an  illegal  transaction,  such  as 
gamlug  or  betting,  can  recover  the  loan,  notwithstanding  he  knows  that 
the  loser  is  going  to  pay  his  indebtedness  with  it 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  at  law  hy  Minnie  Rosenfeld  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Certiorari  denied  247  U.  S.  511,  38  Sup.  Ct.  579,  62  L.  Ed.  1242. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City,  for  plain- 
tiff in  error. 

Otto  A.  Samuels,  of  New  York  City,  for  defendant  in  error. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

WARD,  Circuit  Judge.  This  was  an  action  tried  by  Judge  Manton 
against  the  Pennsylvania  Railroad  Company  to  recover  the  possession 
of  two  locomotives  and  damages  for  their  detention.  The  Railroad 
Company  defended  on  the  ground  that  the  plaintiff  had  no  title.  A 
verdict  was  rendered  for  the  plaintiff,  and  judgment  entered  for  $3,- 
059.20.    The  parties  stipulated : 

"That  the  value  of  the  property  described  in  the  complaint  is  as  therelD 
set  forth,  and,  if  plaintiff  is  entitled  to  recover,  her  damages  are  fixed  at  $25 ; 
also  that  plaintiff  demanded  the  return  of  the  goods  from  the  defendant  be- 
fore the  commencement  of  this  action,  and  that  plaintiff  need  not  prove  value 
or  demand  on  the  trial  of  this  action." 

The  circumstances  out  of  which  the  claim  arose  are  peculiar.  One 
Rodgers  had  what  is  known  as  a  'phone  room,  in  which  he  made  bets 
on  horse  races  over  the  telephone.  Philip  S.  Abrahams  was  in  the 
habit  of  bringing  him  bets  of  third  parties,  for  which  service  Rodgers 
paid  him  a  commission  of  5  per  cent.  December  11,  1915,  Rodgers 
gave  Abrahams  a  check  for  $1,632  to  cover  bets  which  he  had  lost 
to  one  Davis  and  the  commission  of  5  per  cent.  This  check  being  un- 
paid, Abrahams  paid  Davis.  Rodgers  lost  additional  bets  with  Davis 
to  the  amount  of  $1,180,  and  on  December  23,  1915,  gave  Abrahams 
a  bill  of  sale,  which  was  filed  in  the  register's  office,  for  two  locomo- 
tives and  other  property,  with  instructions  to  raise  enough  money  up- 
on them  to  pay  off  the  indebtedness  of  $2,812  and  expenses,  any  sur- 
plus to  go  to  Rodgers.  December  24th  Abrahams  transferred  this  bill 
of  sale  by  a  separate  writing,  which  was  not  filed,  to  the  plaintiff,  Min- 
nie Rosenfeld,  to  secure  the  repayment  of  $2,000  previously  advanced 
by  her  and  applied  by  Abrahams  to  paying  Rodgers'  bets  and  a  fur- 
ther present  advance  of  $900  to  Rodgers.     Plaintiff  knew  that  the 
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moneys  advanced  by  her  were  to  be  used  to  pay  indebtedness  incurred 
in  gaming.  March  10,  1916,  Abrahams  sold  the  two  locomotives  to 
the  General  Equipment  Company  of  New  York  for  $3,000,  with  the 
approval  of  the  plaintiff,  who  did  not  wish  to  appear  in  the  transac- 
tion, but  before  delivery  Rodgers  sold  them  to  the  Vulcan  Iron 
Works  of  Chicago,  and  delivered  them  to  the  Pennsylvania  Railroad 
Company  for  shipment.  The  plaintiff  demanded  possession  of  them 
from  the  company,  which  refused  to  deliver  them,  whereupon  this  ac- 
tion was  brought. 

The  real  defense  is  that  the  plaintiff  cannot  recover,  because  of  sec- 
tion 993  of  the  Penal  Law  of  New  York  (Consol.  Laws,  c.  40),  which 
reads : 

**AU  tilings  In  action,  judgments,  mortgages,  conveyances,  and  every  other 
security  whatsoever,  given  or  executed,  by  any  person,  where  the  whole  or 
any  part  of  the  consideration  of  the  same  shall  be  for  any  money  or  other  valu- 
able thing  won  by  playing  at  any  game  whatsoever,  or  won  by  betting  on  the 
hands  or  sides  of  such  as  do  play  at  any  game,  or  where  the  same  shall  be 
made  for  the  repaying  any  money  knowingly  lent  or  advanced  for  the  purpose 
of  such  gaming  or  betting  aforesaid,  or  lent  or  advanced  at  the  time  and 
place  of  such  play,  to  any  person  so  gaming  or  betting  aforesaid,  or  to  any 
person  who,  during  such  play,  shaU  play  or  bet,  shall  be  utterly  void." 

The  theory  is  that  the  plaintiff  could  not  make  out  her  title  without 
proving  illegal  transactions,  but  the  fact  is  that  she  did  make  out  her 
case  without  any  reference  to  the  nature  of  Rodgers'  transactions, 
all  the  testimony  relating  thereto  being  brought  out  in  the  defendant's 
case.  We  see  no  violation  of  the  statute  in  question  by  the  plaintiff. 
One  who  loans  money  to  a  loser  in  an  illegal  transaction  can  recover 
the  loan,  notwithstanding  he  knows  that  the  loser  is  going  to  pay  his 
indebtedness  with  it.  Armstrong  v.  American  Exchange  Bank,  133  U. 
S.  433,  469,  10  Sup.  Ct.  450,  33  L.  Ed.  747.  The  verdict  of  the  jury 
establishes  the  fact  that  Abrahams  did  not  lose  these  moneys  in  betting 
with  Rodgers,  but  was  acting  as  a  broker  for  a  commission,  and  that 
he  advanced  moneys  borrowed  from  the  plaintiff  on  accoimt  of  Rod- 
gers to  pay  Rodgers'  indebtedness  to  Davis,  which  were  to  be  repaid 
out  of  the  proceeds  of  sale  of  the  locomotives. 

We  discover  no  error  in  the  other  assignments,  and  the  judgment 
is  affirmed. 


(249  Fed.  965)  , 

SKAGIT  COUNTY  v.  PUGET  MILL  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    April  1,  1918.) 

No.  3080. 

1.  Taxation  ^=s»482(2) — Oorbection  of  AssESSMENTa—NoiiCB  to  Pbopebtt 
Owners. 

Under  Bern.  &  Bal.  Code  Wash.  I  9200,  as  amended  by  Sess.  Laws 
Wash.  1915,  p.  343,  authorizing  the  board  of  equalization  on  five  days' 
notice  to  raise  the  valuation  of  real  property  believed  to  be  returned  be- 
low its  full  value,  a  notice  to  appear  before  a  county  board  and  show 
cause  why  the  valuation  of  land  should  not  be  raised,  which  stated  that 
the  board  would  be  in  session  Monday,  Tuesday,  and  Wednesday  during 
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the  first  three  weeks  of  Aaigust  and  on  Saturday  of  the  third  week,  la 

insufficient,  not  fixing  any  date  certain  when  the  matter  would  be  heard. 

2.  CouBTS  <S=»366(6)— Federal  Coubts — ^Decisions  or  State  Coubt  as  Pbece- 

DENT. 

Where  the  Supreme  Court  of  a  state  deliberately  considered  and  con- 
strued a  statute  relating  to  notice  to  property  owners  of  proposed  changes 
in  valuation,  the  federal  courts  will  abide  by  the  construction  given, 
though  it  be  questioned  as  dictum. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington;  Jeremiah  Neterer, 
Judge. 

Action  by  the  Puget  Mill  Company  against  Skagit  County.  There 
was  a  judgment  for  plaintiff  (242  Fed.  333),  and  defendant  brings  er- 
ror.   Affirmed. 

A.  R.  Hilen  and  Thomas  Smith,  both  of  Mt.  Vernon,  Wash.,  for 
plaintiff  in  error. 

Hughes,  McMicken,  Ramsey  &  Rupp  and  Palmer  &  Askren,  all  of 
Seattle,  Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  county  assessor  for  Skagit  county. 
Wash.,*  assessed  certain  timber  lands  owned  by  the  defendant  in  er- 
ror, and  thereafter  the  board  of  equalization  for  the  county  raised  the 
valuation.  A  notice,  dated  July  3,  1915,  was  sent  to  the  mill  company 
to  appear  before  the  board  and  show  cause,  if  any  there  was,  why  the 
assessed  value  should  not  be  raised  as  outlined  in  the  notice.  The 
notice  continued : 

"You  are  further  notified  that  the  said  board  of  equaUzation  for  the  year 
1915  wiU  be  and  remain  in  session  in  the  commissioners'  rooms  at  the  court- 
house In  Mt.  Vernon,  Skagit  county,  Washington,  between  the  hours  of  9 
o'clock  in  the  forenoon  and  4  o'clock  in  the  afternoon  of  each  and  every  Mon- 
day, Tuesday,  and  Wednesday  during  the  first  three  weeks  of  August,  and 
will  ab?o  be  in  session  between  the  same  hours  as  stated  on  Saturday  of  the 
third  week  in  August,  being  the  21st  day  of  said  month,  which  day  will  be 
the  last  day  of  said  session." 

The  taxes  became  delinquent,  and  the  mill  company  paid  under 
protest,  and  brought  suit  against  the  county  to  recover  the  difference 
between  the  tax  assessed  upon  the  valuation  fixed  by  the  board  of 
equalization  and  the  tax  which  would  have  been  assessed  on  the  valu- 
ation as  returned  by  the  county  assessor.  Judgment  was  ordered  in 
favor  of  the  mill  company,  and  the  county  brought  error. 

[1]  The  single  question  presented  is:  Was  the  notice  to  appear 
before  the  board  of  equalization  sufficient  to  give  the  board  jurisdic- 
tion to  raise  the  taxes  of  the  mill  company?  Section  9200,  Rem.  & 
Bal.  Ann.  Codes  &  St  Wash.,  as  amended  by  Sess.  Laws  Wash.  1915, 
p.  343,  c.  122,  after  providing  for  the  formation  of  a  board  of  equal- 
ization of  assessment,  requires  that  the  board  shall  meet  for  equali- 
zation purposes  on  the  first  Monday  of  August,  and  examine  and 
compare  the  rates  of  assessment  of  property  of  the  county,  and  pro- 
ceed to  equalize  the  same,  subject  to  certain  rules,  one  of  which  pre- 
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scribes  that  the  board  shall  raise  the  valuation  of  each  tract  "which 
in  their  opinion  is  returned  below  its  true  and  fair  value,  to  such  price 
or  sum  as  they  believe  to  be  the  true  and  fair  value  thereof,  after  at 
least  five  days*  notice  shall  have  been  given  in  writing  to  the  owner  or 
agent/'  The  point  made  by  the  mill  company  is  that,  under  the  stat- 
ute just  cited,  the  taxpayer  was  entitled  to  have  a  date  certain  fixed 
by  the  notice  when  the  matter  of  its  taxes  would  be  heard.  The  point 
is  well  taken.  In  Everett  Water  Company  v.  Fleming,  26  Wash.  364, 
67  Pac.  82,  it  was  held  by  the  Supreme  Court  of  the  state  that  the 
statute  contemplates  a  notice  given  to  the  property  holder,  with  a 
date  certain  fixed  for  his  appearance,  and  that  such  certain  date  must 
be  fixed  more  than  five  days  from  the  service  of  the  notice ;  that  the 
property  holder  is  not  obliged  by  the  law  to  be  in  constant  attendance 
upon  the  board  of  equalization  during  its  entire  session,  but  has  a 
right  to  have  his  day  in  court  fixed  and  determined  by  the  notice. 

[2]  It  is  urged  that  the  view  of  the  Supreme  Court  of  the  state 
upon  the  point  under  consideration  should  be  regarded  as  obiter  dic- 
tum. But,  as  the  court  deliberately  considered  and  construed  the 
clause  of  the  statute  which  relates  to  a  notice  fixing  a  date  certain 
for  the  appearance  of  the  property  owner,  we  abide  by  the  construc- 
tion given.  Lewis  v.  Monson,  151  U.  S.  545,  14  Sup.  Ct.  424,  38  L. 
Ed.  265. 

Affirmed. 


(249  Fed.  967) 

EQUITABLE  TRUST  CO.  OF  NEW  YORK  y.  GREAT  SHOSHONE  &  TWIN 
FALLS  WATER  POWER  CO.  et  aL  (PLUMBR  et  al.,  Interveners). 

AMERICAN  WATER  WORKS  &  ELECTRIC  CO.  Y.  TOWLE  et  aL 
(PLUMER  et  al.,  Interveners). 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  4,  1918.) 

On  rehearing.  Former  decision,  reported  at  245  Fed.  697,  158  C.  C. 
A.  99,  adhered  to. 

See,  also,  228  Fed.  516. 

Murray,  Prentice  &  Rowland,  of  New  York  City,  and  Richards  & 
Haga  and  J.  L.  Eberle,  all  of  Boise,  Idaho,  for  appellant  Equitable 
Trust  Co.  of  New  York. 

Wyman  &  Wyman,  of  Boise,  Idaho,  for  appellant  American  Water 
Works  &  Electric  Co. 

Martin  &  Cameron,  of  Boise,  Idaho,  for  appellees  Plumer  and 
Scull. 

Alfred  A.  Eraser,  of  Boise,  Idaho,  for  appellee  Shank. 

James  H.  Wise,  of  Twin  Falls,  Idaho,  for  appellee  Hahn. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

PER  CURIAM.  Since  the  granting  of  a  rehearing  in  these  cases 
we  have  listened  attentively  to  the  arguments  of  counsel  and  have  re- 
examined the  statutory  provisions  of  the  state  of  Idaho,  as  well  as 
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the  decisions  of  the  Supreme  Court  of  the  state  upon  the  subject,  and 
remain  convinced  of  the  correctness  of  the  opinion  and  judgment 
heretofore  announced. 
The  decree  and  orders  appealed  from  are  affirmed. 


(249  FM.  968) 

AMERICAN  ELECTRIC  WELDING  CO.  et  aL  v.  LALANCB  &  GROSJEAN 

MFG.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    March  18,  19ia) 

No.  1315. 

CouBTS  ^=:»406(5) — Supreme  Coubt — Jubisdictiow. 

Where  a  bill  for  infringement  of  a  patent,  brought  under  Judicial  Code 
(Act  March  3,  1911,  c  231)  5  48,  36  Stat.  1100  (Comp.  St  1916,  S  1030), 
was  dismissed,  and  a  preliminary  injunction  denied,  on  the  ground  that 
the  defendant  was  not  an  inhabitant  and  had  no  regular  and  established 
place  of  business  in  the  district  wherein  the  suit  was  brought,  the  Circuit 
Court  of  Appeals  is,  under  section  128  (section  1120),  without  Jurisdic- 
tion of  an  appeal  from  the  order  of  dismissal,  and,  the  question  being  one 
primarily  Involving  Jurisdiction,  the  appeal  must,  under  section  238  (sec- 
tion 1215),  be  taken  to  the  Supreme  Court 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts;  Frederic  Dodge,  Judge. 

Bill  by  the  Electric  Welding  Company  and  another  against  La- 
lance  &  Grosjean  Manufacturing  Company.  A  preliminary  injunc- 
tion was  denied,  and  the  bill  was  dismissed  for  want  of  jurisdiction, 
and  plaintiffs  appeal.    Appeal  dismissed. 

Alan  D.  Kenyon,  of  New  York  City  Q.  Lewis  Stackpole  and  Van 
Courtlandt  Lawrence,  both  of  Boston,  Mass.,  on  the  brief),  for  ai>- 
pellants. 

Charles  F.  Choate,  Jr.,  of  Boston,  Mass.  (E.  Henry  Lacombe,  of 
New  York  City,  and  Donald  Mackenzie,  of  Flushing,  N.  Y.,  on  the 
brief),  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  AL- 
DRICH,  District  Judge. 

BINGHAM,  Circuit  Judge.  This  is  a  bill  in  equity  for  the  in- 
fringement of  a  patent,  brought  by  the  American  Electric  Welding 
Company,  a  New  York  corporation,  and  the  'fhomson  Spot  Welder 
Company,  a  Massachusetts  corporation,  against  the  Lalance  &  Gros- 
jean Manufacturing  Company,  a  New  York  corporation.  The  suit 
was  begun  in  the  United  States  District  Court  for  Massachusetts, 
pursuant  to  section  48  of  the  Judicial  Code,  which  provides : 

"In  suits  brought  for  the  infringement  of  letters  patent  the  District  Courts 
of  the  United  States  shall  have  jurisdiction,  in  law  or  in  equity.  In  the  dis- 
trict of  which  the  defendant  is  an  inhabitant,  or  in  any  district  in  which  the 
defendant  ♦  ♦  ♦  shall  have  committed  acts  of  Infringement  and  have  a 
regular  and  established  place  of  business.  If  such  suit  is  brought  In  a  dis- 
trict of  which  the  defendant  is  not  an  Inhabitant,  but  In  which  such  de- 
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fendaat  has  a  regular  and  established  place  of  business,  service  of  process, 
summons,  or  subpoena  upon  the  defendant  may  be  made  by  service  upon  the 
agent  or  agents  engaged  in  conducting  such  business  in  the  district  in  w^ich 
suit  is  brought." 

In  the  bill  it  was  alleged  that  the  defendant  was  an  inhabitant  and 
citizen  of  the  state  of  New  York,  that  it  had  a  regular  and  established 
place  of  business  in  the  district  of  Massachusetts,  and  that  it  had  com- 
mitted acts  of  infringement  there.  The  bill  having  been  filed  in  court 
and  a  writ  of  subpoena  issued  thereon,  the  process  on  June  12,  1917, 
was  served  "on  the  within-named  Lalance  &  Grosjean  Manufacturing 
Company,  by  giving  in  hand  to  George  A.  Bath,  manager  of  Lalance 
&  Grosjean  Manufacturing  Company,  room  404,  261  Franklin  street, 
Boston,  in  said  district,  a  true  and  attested  copy  of  this  subpoena." 

June  IS,  1917,  the  plaintiffs  filed  a  motion  for  a  preliminary  injunc- 
tion and  affidavits  in  support  thereof.  June  26,  1917,  the  defendant 
appeared  specially,  objected  to  the  jurisdiction  of  the  court,  and  filed  a 
motion,  together  with  affidavits  in  support  thereof,  to  quash  the  serv- 
ice of  process  upon  it  and  to  dismiss  the  bill  for  the  following  reasons : 

**(1)  Because  it  has  not  been  made  to  appear  that  the  def^idant  has  n 
regular  and  established  place  of  business  within  the  district  of  Massachusetts. 

**{2)  Because  it  has  not  been  made  to  appear  that  acts  of  infringement  have 
been  committed  by  it  within  said  district. 

**(3)  Because  no  service  of  process  has  been  made  upon  any  agent  engaged 
In  conducting  its  business  in  said  district. 

"(4)  Because  the  service  of  the  order  to  show  cause  is  insufficient  to  re- 
quire the  defendant  to  appear  and  plead." 

It  thus  appears  that,  as  the  defendant  was  not  an  inhabitant  and  cit- 
izen of  Massachusetts,  jurisdiction  of  the  District  Court  was  invoked 
and  depended  upon  whether  the  defendant  had  committed  acts  of  in- 
fringement and  had  a  regular  and  established  place  of  business  in  the 
district  of  Massachusetts,  and  whether  the  subpoena  in  question  had 
been  served  upon  an  agent  of  the  defendant  engaged  in  conducting 
such  business  in  the  district. 

A  hearing  having  been  had  on  the  respective  motions  of  the  plain- 
tiffs and  the  defendant,  the  District  Court,  on  July  31,  1917,  filed  an 
opinion  in  which  it  made  certain  findings  of  fact  and  rulings  of  law. 
It  found  that  the  defendant  had  a  place  of  business  at  room  No.  404, 
261  Franklin  street,  Boston,  in  charge  of  George  A.  Bath,  as  sales- 
man, assisted  by  a  clerk,  Miss  Edwards ;  that  the  business  conducted 
there  consisted  only  in  taking  orders  and  forwarding  them  to  the 
home  office  of  the  company  in  New  York  for  acceptance  or  rejection ; 
that  Bath  had  no  authority  "to  complete  transactions  there  on  its 
behalf,  or  to  represent  it  there  in  negotiations  so  as  to  bind  it" ;  and 
that  he  never  "assumed  to  exercise  such  authority  there.*'  It  was  rul- 
ed that  the  nature  of  the  business  conducted  at  the  Franklin  street 
office  was  such  that  the  defendant  did  not  maintain  a  regular  and  es- 
tablished place  of  business  there  within  the  meaning  of  section  48. 
It  was  also  found  that  the  course  of  business  above  pointed  out  did 
not  involve  acts  of  infringement  by  the  defendant,  and  that  the  evi- 
dence disclosed  but  a  single  instance  tending  to  show  any  departure 
from  such  course  of  business.    This  was  on  a  certain  occasion  when 
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one  Landeck,  at  the  solicitation  of  the  plaintiffs,  went  to  the  Franklin 
street  office  in  Bath's  absence  and  prevailed  on  Miss  Edwards  to  let 
him  leave  an  order  for  certain  articles  to  be  delivered  to  one  Kamins, 
at  his  store  in  Cambridge;  that  she. received  from  him  $12.36,  the 
amount  which,  at  his  request,  she  figured  the  articles  to  come  to,  the 
order  being  for  articles  welded  according  to  the  method  of  the  patent ; 
that,  before  signing  the  memorandum  and  receiving  the  money,  she 
told  Landeck  she  would  have  to  submit  the  order  to  tiie  company,  who 
would  be  at  liberty  to  refuse  both  the  order  and  the  money ;  and  that 
the  defendant,  in  accepting  the  money  and  filling  the  order,  did  this 
in  New  York.  It  was  thereupon  ruled  that  acts  of  infringement  in 
Massachusetts  were  not  shown.  Having  made  these  findings  and  rul- 
ings, it  was  further  ruled  that  the  service  of  the  subpoena  on  Bath  was 
not  due  service  on  the  defendant,  that  the  motions  to  quash  and  dis- 
miss should  be  granted,  and  that,  jurisdiction  not  appearing,  no  in- 
junction was  to  issue.  Pursuant  to  this  opinion  a  formal  decree  was 
entered,  the  material  portions  of  which  are  as  follows : 

**It  is  ordered  and  decreed  that  defendant's  motion  to  quash  the  service  of 
the  subpcena  herein  be,  and  the  same  hereby  is,  granted ;  and  it  is 

"Further  ordered  and  decreed  that  defendant's  motion  to  dismiss  the  bUl 
of  complaint  herein  for  want  of  jurisdiction  be,  and  the  same  hereby  is, 
granted;   and  it  is 

**Fiirther  ordered  and  decreed  that  plaintiffs'  moti<Ni  for  a  preliminary  in- 
junction be,  and  the  same  hereby  is,  denied." 

From  this  decree  the  plaintiffs  appealed  to  this  court,  and  in  their 
assignments  of  error  complain  that  the  court  erred  in  its  various  find- 
.  ings  of  fact  and  rulings  of  law  above  enumerated,  including  the  dis- 
missal of  their  bill  for  want  of  jurisdiction  and  the  denial  of  their 
motion  for  preliminary  injunction. 

The  case  having  been  docketed  here,  the  defendant  filed  a  motion  to 
dismiss  the  appeal  for  want  of  jurisdiction  in  this  court  to  entertain 
the  same ;  the  court  below  having  dismissed  the  bill  for  want  of  ju- 
risdiction. 

The  appellate  jurisdiction  of  Circuit  Courts  of  Appeals  and  of  the 
Supreme  Court,  so  far  as  applicable  to  this  case,  is  set  forth  in  the  Ju- 
dicial Code,  as  follows : 

"The  Circuit  CJourts  of  Appeals  shall  exercise  appellate  jurisdiction  to 
review  by  appeal  or  writ  of  error  final  decisions  in  the  District  Courts, 

♦  ♦  ♦  in  all  cases  other  than  those  in  which  appeals  and  writs  of  error 
may  be  takon  direct  to  the  Supreme  Court,  as  provided  in  section  two  hun- 
dred and  thirty-eight,  unless  otherwise  provided  by  law."    Section  128. 

*  .  m  m  m  *  m  0  0  0  0 

"Appeals  and   writs  of  error  may   be  taken   from   the   District   Courts 

♦  ♦  ♦  direct  to  the  Supreme  Court  in  the  following  cases:  In  any  case  in 
which  the  jurisdiction  of  the  court  is  in  issue,  in  which  case  the  question  of 
jurisdiction  alone  shall  be  certified  to  the  Supreme  Court  from  the  court  be- 
low for  decision."    Section  238. 

No  contention  is  made  but  that  the  facts  in  this  case  present  a  ques- 
tion of  "jurisdiction"  within  the  meaning  of  the  statutes  above  quoted, 
and  none  reasonably  could  be  in  view  of  the  decisions  of  the  Supreme 
Court  in  considering  a  like  state  of  facts  involving  the  same  question. 
Board  of  Trade  of  Chicago   v.  Hammond  Elevator  Co.,  1^  U.  S. 
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424,  25  Sup.  Ct.  740,  49  L.  Ed.  1111 ;  Kendall  v.  American  Automatic 
Loom  Co.,  198  U.  S.  477,  25  Sup.  Ct.  768,  49  L.  Ed.  1133 ;  Remington 
V.  Central  Pacific  R.  R.  Co.,  198  U.  S.  95,  25  Sup.  Ct.  577,  49  L.  Ed. 
959;  Greene  v.  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  205  U.  S. 
530,  27  Sup.  Ct.  595,  51  L.  Ed.  916;  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  579,  34  Sup.  Ct.  944,  58  L.  Ed.  1479;  Tyler  Co. 
V.  Ludlow-Saylor  Co.,  236  U.  S.  723,  35  Sup.  Ct.  458,  59  L.  Ed.  808; 
Hemdon-Carter  Co.  v.  Norris  &  Co.,  224  U.  S.  496,  32  Sup.  Ct.  550, 
56  L.  Ed.  857;  Merriam  v.  Saalfield,  241  U.  S.  22,  26,  36  Sup.  Ct.  477, 
60  L.  Ed.  868;  Phila.  &  Reading  Ry.  Co.  v.  McKibbin,  243  U.  S.  264, 
37  Sup.  Ct.  280,  61  L.  Ed.  710;  St.  Louis  Cotton  Compress  Co.  v. 
American  Cotton  Co.,  125  Fed.  196,  60  C.  C.  A.  80;  Peoples  Tobacco 
Co.,  Ltd.,  V.  American  Tobacco  Co.,  246  U.  S.  79,  38  Sup.  Ct.  233, 
62  L.  Ed.  587  (decided  March  4,  1918) ;  Mechanical  Appliance  Co.  v. 
Castleman,  215  U.  S.  437,  30  Sup.  Ct.  125,  54  L.  Ed.  272. 

The  question  presented  by  the  defendant's  motion  as  to  the  juris- 
diction of  this  court  over  the  present  appeal  involves  the  inquiry 
whether  the  judgment  of  the  District  Court  dismissing  the  suit  is  one 
reviewable  here  or  only  on  a  direct  appeal  to  the  Supreme  Court,  for, 
if  the  appeal  is  one  that,  under  section  238,  should  have  been  taken 
directly  to  that  court,  its  authority  to  review  the  question  is  exclusive. 
United  States  v.  Larkin,  208  U.  S.  333,  339,  340,  28  Sup.  Ct.  417,  52  L. 
Ed.  517;  American  Sugar  Refinery  Co.  v.  New  Orleans,  181  U.  S. 
277,  21  Sup.  Ct.  646,  45  L.  Ed.  859;  United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  Ed.  87;  Excelsior  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  282,  22  Sup.  Ct.  681,  46  L.  Ed.  910. 

As  to  this  question  the  plaintiffs'  position  is  that  the  decree  of  the 
court  below  dismissing  the  suit  did  not  alone  relate  to  a  question  of 
jurisdiction,  but  also  involved  a  determination  on  the  merits  of  the 
plaintiflFs'  right  to  a  preliminary  injunction,  and,  such  being  the  situa- 
tion, they  had  a  right  of  appeal  on  the  whole  case  to  this  court. 

In  the  case  of  United  States  v.  Jahn,  155  U.  S.  109,  15  Sup.  Ct.  39, 
39  L.  Ed.*  87,  the  Supreme  Court  has  classified  the  cif  tumstances 
which  determine  the  respective  appellate  jurisdictions  of  the  Supreme 
Court  and  the  Circuit  Courts  of  Appeals  under  the  acts  of  Congress 
here  in  question,  as  follows: 

"(1)  If  the  jurisdiction  of  the  Circuit  Court  is  in  Issue  and  decided  iu 
favor  of  the  defendant,  as  that  disposes  of  the  case,  the  plaintiff  should 
have  the  question  certified  and  take  his  appeal  or  writ  of  error  directly  to 
this  court  (2)  If  the  question  of  jurisdiction  is  In  issue,  and  the  jurisdiction 
sustained,  and  then  judgment  or  decree  is  rendered  in  favor  of  the  defend- 
ant on  the  merits,  the  plaintiff,  who  has  maintained  the  jurisdiction,  must 
appeal  to  the  Circuit  Court  of  Appeals,  where,  If  the  question  of  jurdlsdlctlon 
arises,  the  Circuit  Court  of  Appeals  may  certify  It  (3)  If  the  question  of 
jurisdiction  is  in  issue,  and  the  jurisdiction  sustained,  and  judgment  on  the 
merits  is  rendered  In  favor  of  the  plaintiff,  then  the  defendant  can  elect  either 
to  have  the  question  certified  and  come  directly  to  this  court,  or  to  carry  the 
whole  case  to  the  Circuit  Court  of  Appeals,  and  the  question  of  jurisdiction 
can  be  certified  by  that  court  (4)  If  in  the  case  last  supposed  the  plaintiff 
has  ground  of  complaint  In  respect  of  the  judgment  he  has  recovered,  he  may 
also  carry  the  case  to  the  Circuit  Court  of  Appeals  on  the  merits,  and  this 
he  may  do  by. way  of  cross-appeal  or  writ  of  error  If  the  defendant  has  taken 
the  case  there,  or  independently,  if  the  defendant  has  carried  the  case  to 
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this  court  on  the  question  of  lurlsdiction  alone,  and  In  this  instance  the  Ctr- 
cult  Court  of  Appeals  will  suspend  a  decision  upon  the  merits  until  the  ques- 
tion of  jurisdiction  has  been  determined.  (5)  The  same  obseryations  are  ap- 
plicable where  a  plaintiff  objects  to  the  jurisdiction  and  is,  or  both  parties 
are,  dissatisfied  with  the  judgment  on  the  merits." 

An  examination  of  the  cases  involving  like  questions  that  have 
arisen  since  the  decision  in  the  Jahn  Case  shows  that  the  rules  there 
laid  down  have  been  followed  without  question.  The  Steamship  Jef- 
ferson, 215  U.  S.  130,  30  Sup.  Ct.  54,  54  L.  Ed.  125,  17  Ann.  Cas.  907: 
Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  282,  22 
Sup.  Ct.  681,  46  L.  Ed.  910;  Id.,  109  Fed.  497,  48  C.  C.  A.  349;  Ken- 
dall V.  Automatic  Loom  Co.,  198  U.  S.  477,  25  Sup.  Ct.  768,  49  L 
Ed.  1133 ;  Davis  v.  C,  C,  C.  &  St.  L.  Ry.,  217  U.  S.  157,  172,  30  Sup. 
Ct.  463,  54  L.  Ed.  708,  27  L.  R.  A.  (N.  S.)  823,  18  Ann.  Cas.  907; 
Id.,  156  Fed.  775,  84  C.  C.  A.  453;  Board  of  Trade  of  Chicago  v. 
Hammond  Elevator  Co.,  198  U.  S.  424,  25  Sup.  Ct.  740,  49  L.  Ed. 
nil ;  Evans-Snider-Buel  Co.  v.  McCaskill,  101  Fed.  658,  41  C.  C.  A. 
577;  Cabot  v.  McMaster,  65  Fed.  533,  13  C.  C.  A.  39;  St.  Louis  Cot- 
ton Compress  Co.  v.  American  Cotton  Co.,  125  Fed.  196,  60  C.  C. 
A.  80. 

The  plaintiffs  rely  particularly  in  support  of  their  contention  on  the 
case  of  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  R,  Co.,  183  Fed.  929, 
106  C.  C.  A.  269.  But  we  do  not  think  that  case  should  be  followed  for 
the  reasons:  (1)  That  the  ground  of  dismissal  in  the  District  Court 
did  not  involve  a  question  of  "jurisdiction"  within  the  meaning  of  the 
acts  of  Congress  under  consideration,  but  rather  a  failure  to  allege 
and  prove  facts  essential  to  constitute  a  cause  of  action.  This  is 
pointed  out  in  the  case  of  Darnell  v.  Illinois  Central  R.  R.,  225  U.  S. 
243,  32  Sup.  Ct.  760,  56  L.  Ed.  1072,  where  the  court,  in  considering 
a  similar  question  says: 

**It  is  clear  that  the  question  of  whether  the  plaintiff  was  entitled  to  the 
relief  prayed,  In  the  absence  of  an  averment  of  previous  action  by  Ae  Inter- 
state Commerce  Commission,  involved  merely  the  determination,  of  whether 
there  was  a  cause  of  action  stated,  and  hence  that  under  these  circumstances 
this  issue  did  not  caU  in  question  the  jurisdiction  of  the  court  below  as  a 
federal  court" 

— and  (2)  because  we  are  of  the  opinion  that,  if  the  dismissal  in  the 
District  Court  could  be  said  to  present  a  jurisdictional  question,  on  the 
facts  as  presented  in  that  case  the  court  in  the  majority  opinion  misap- 
plied the  rules  laid  down  in  United  States  v.  Jahn,  supra,  with  relation 
to  the  right  of  review. 

We  are  also  of  the  opinion  that  this  case  falls  within  the  first  rule 
stated  in  the  Jahn  Case.  The  jurisdiction  of  the  District  Court  was 
put  in  issue  by  the  defendant's  motion  to  dismiss,  and  was  decided  in 
favor  of  the  defendant.  That  disposed  of  the  case,  and  left  the  ques- 
tion of  jurisdiction  as  the  only  one  open  to  review  on  appeal.  The  de- 
nial of  the  plaintiffs'  motion  for  a  preliminary  injunction  was  not  upon 
the  merits,  but  was  a  mere  incident  of  the  decree  dismissing  the  suit 
for  want  of  jurisdiction.  The  verbal  inclusion  of  the  denial  in  the  de- 
cree was  at  most  mere  surplusage ;  it  added  nothing  to  and  took  noth- 
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ing  from  it;    and  that  such  was  the  understanding  of  the  District 
Court  is  shown  from  the  statement  in  its  opinion,  where  it  says: 
•'Jurisdiction  not  appearing,  of  course  no  injunction  is  to  issue." 

Such  being  the  situation,  appellate  jurisdiction  to  review  the  decision 
of  the  court  below  was  vested  in  the  Supreme  Court  alone  by  the  pro- 
visions of  section  238  of  the  Judicial  Code.  This  court  being  without 
jurisdiction  to  review  the  judgment,  the  motion  to  dismiss  the  appeal 
must  be  granted. 

Appeal  dismissed. 


(249  Fed.  973) 

F.  I.  A.  T.  V.  A.  ELLIOTT  RANNBY  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  13,  1918.) 

No.  140. 

1.  Patents  ^=s>28 — Designs — Invention. 

The  test  of  invention  in  design  patents  is  precisely  like  that  In  me- 
chanical ;  the  question  being  whether  the  design  was  beyond  the  powers 
of  the  ordinary  designer. 

2.  Patents   ds»328 — Invention — Design    fob   Autohobii.e   Radiator   and 

Hood. 

The  Cayalli  desi^  patent,  No.  48,219,  for  design  for  automobile  radiator 
and  hood,  held  void  for  lack  of  invention,  in  view  of  the  prior  art 

Appeal  from  the  District  G)urt  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  F.  I.  A.  T.  against  the  A.  Elliott  Ranney  Gjmpany 
and  another.  Decree  for  defendant  named,  and  complainant  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Learned  Hand,  District  Judge,  in 
the  court  below : 

In  this  cause  the  defendant's  design  seems  to  me  an  infringement,  even 
under  the  rule  in  Ashley  v.  Tatura,  189  Fed.  357,  111  C.  C.  A.  279,  because, 
though  it  is  not  a  literal  copy  of  the  patented  design,  the  differences  are  such 
as  might  escape  the  notice  of  any  but  a  close  observer.  They  consist  only 
of  the  bead  around  the  honeycomb  and  the  straight  line  at  the  top.  The 
question  of  validity,  therefore,  necessarily  arises. 

I  agree  that  the  exact  combination  nowhere  appears,  and  invention  de- 
pends, therefore,  upon  the  changes  necessary  to  produce  the  design  out  of 
the  prior  art.  The  general  oval  appearance  of  the  radiator,  when  viewed  in 
elevation  and  from  the  front,  is  disclosed  in  the  F.A.B.,  the  Fafnir,  the 
Hansa,  the  Opel,  the  Oryx,  and  the  Zedel,  all  disclosed  in  the  periodical.  The 
Autocar,  of  March  22,  1913.  Some  of  these  have  a  straight  line  at  the  top, 
like  the  defendant's;  some  do  not;  but  the  distinctions  between  them ^ in 
appearance  are  not  such  as  constitute  invention.  The  same  applies  also  to 
the  Horch,  as  shown  in  the  German  i)eriodical.  Motor,  of  Januarjr,  1913,  and 
the  French  Omnia,  of  November  16,  1912 ;  to  the  Opel,  in  La  Vie  Automobile, 
Volume  I,  1911,  page  176 ;  to  the  Oryx,  in  the  German  Motor,  March,  1913,  and 
to  the  Hansa,  in  the  Autocar,  June  29,  1912,  page  1188.  No  variation  in  front 
elevation  can  be  monopolized. 

The  curved  top  of  the  radiator  when  viewed  in  section,  is  clearly  shown  on 
the  Peugeot,  in  The  Automobile,  volme  XXVII.  1912,  page  914,  and  in  The 
Motor,   April  15,   1913;    on   the  Austrian-Daimler,   in  La  Vie  Automobile, 
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volume  II,  1911,  page  757,  on  the  Loreley,  in  Der  Motorwagen,  Jnne  30,  1914, 
page  429 ;  on  the  Horch.  In  the  citations  above  given ;  and  on  the  Hansa.  It 
is  quite  true  that  the  Horch,  Hansa,  and  Loreley  have  a  projected  brow  or 
cowl,  which  protrudes  beyond  the  **honeycomb"  of  the  radiator  proper;  but 
this  is  not  true  of  the  Peugeot,  nor  of  the  Austrian-Daimler.  Moreover,  1 
do  not  distinguish  between  a  true  curve  in  section  and  a  generally  receding 
section,  though  in  broken  lines,  as  on  Mathis,  in  La  Vie  Automobile,  volume 
II,  1911,  page  405. 

[1,  2]  The  test  of  invention  in  design  patents  is  precisely  like  that  in  me- 
chanical (Steffens  v.  Steiner,  232  Fed.  862,  147  C.  C.  A-  56),  and  the  question 
is  whether  it  was  beyond  the  powers  of  the  ordinary  designer  to  combine  the 
oval  elevation  with  the  curved  top  in  section  or  to  compress  the  projecting 
brow  or  cowl,  from  Horch,  Hansa,  or  Loreley,  either  of  which  adaptations 
would  produce  the  defendant's  radiator.  There  were  165  designs  shown  in 
the  cited  number  of  The  Autocar  alone  and  this  number  was  probably  not 
exhaustive.  While  I  agree  that  such  a  number  would  bespeak  imusual  ar- 
tistic skill  in  any  substantially  new  or  strikingly  beautiful  design,  it  seems 
to  me  to  forbid  the  conclusion  that  mere  variants  upon  the  elements  already 
disclosed,  entitle  one  to  a  monopoly  of  any  given  form.  There  is  no  such 
striking  beauty  in  the  design  of  the  patent,  over  the  other  such;  closely  similar 
designs  as  Horch  or  the  Austrian-Daimler  as  was  beyond  the  most  common- 
place talents;    none  that  justifies  a  monopoly,  or  requires  a  reward. 

The  bill  is  dismissed,  with  costs,  for  lack  of  invention  in  the  patent 

Edv^ards,  Sager  &  Richmond,  of  New  York  City  (Clifton  V.  Ed- 
wards, of  New  York  City,  and  F.  A.  Bower,  of  Washington,  D.  C,  of 
counsel),  for  appellant. 

Samuel  E.  Darby,  of  New  York  City,  for  appellee. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

PER  CURIAM.    Decree  affirmed. 
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(250  Fed.  1) 

HOUSTON  BELT  &  TERMINAL  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  CJircult     April  10,  1918.) 

No.  3135. 

1.  INTEBNAL  REVENUE   «=5>0— CORPORATION    EXCISE   TAX — OORPORATIONS    SUB- 

JECT TO  Tax. 
A  terminal  railway  company,  organized  for  the  purpose  of  performing 
.  terminal  service  for  four  railroad  companies  which  were  its  stockholders, 
having  been  legally  organized  as  a  corporation  capable  of  earning  and 
paying  dividends,  is  subject  to  Corporation  Excise  Tax  Act  Aug.  5,  1909, 
c.  6,  36  Stat.  112,  though  the  companies  owning  its  stock  organized  the 
terminal  company  merely  to  provide  a  convenient  joint  agency  for  the 
performance  of  certain  of  their  duties  as  carriers  without  any  idea  of 
deriving  a  profit. 

2.  Internal  Revenue  ^=>9 — Corporation  Excise  Tax — "Income." 

Four  railroad  companies  operating  in  Texas  organized  a  terminal  com- 
pany subscribing  and  paying  for  its  capital  stock  in  equal  parts.  In 
order  to  finance  the  organization,  it  was  necessary  to  borrow  a  large 
sum  of  money,  and,  the  credit  of  the  terminal  company  not  being  suttt- 
dent  to  obtain  the  needed  loan.  It  was  arranged  that  the  several  rail- 
road companies  should  pay  In  equal  parts  the  annual  Interest  and 
sinking  fund  requirements  of  a  loan  from  a  trust  company  to  the  ter- 
minal company  which  was  to  be  evidenced  by  bonds  secured  by  a  mort- 
gage. Corporation  Excise  Tax  Act  Aug.  5,  1909,  imposes  an  excise  tax 
measured  by  their  net  Incomes  on  corpqratlons  for  the  privilege  of  doing 
business  in  a  corporate  capacity.  Held  that,  as  the  title  to  the  property 
vested  in  the  terminal  company  subject  to  the  mortgage  and  the  Interest 
payments  were  for  its  benefit,  such  interest  payments  should  be  treated 
as  an  income  for  the  purpose  of  ascertaining  the  amount  of  the  excise 
tax ;  It  being  Immaterial  whether  the  railroad  companies  were  primarily 
liable  for  the  interest  payments 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Income.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Texas ;  Waller  T.  Burns,  Judge. 

Action  by  the  United  States  against  the  Houston  Belt  &  Terminal 
Railway  Company.  There  was  a  judgment  for  the  United  States,  and 
defendant  brings  error.    Affirmed. 
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Andrews,  Streetman,  Bums  &  Logue  and  R.  C.  Fulbright,  all  of 
Houston,  Tex.,  for  plaintiff  in  error. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston,  Tex.,  for  the  United 
States. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  is  a  writ  of  error  to  a  judgment  of 
the  District  Court  of  the  United  States  for  the  Southern  District  of 
Texas  in  favor  of  the  defendant  in  error,  the  United  States,  against 
the  plaintiff  in  error  for  the  amount  of  taxes  claimed  to  have  been  due 
and  unpaid  under  the  corporation  tax  law  of  August  5,  1909  (36  Stat- 
utes at  Large,  11),  for  the  years  1909,  1910,  and  1911.  The  case  was 
tried  by  stipulation  before  the  District  Judge  without  a  jury,  and  the 
error  relied  on  is  that  the  evidence  does  not  support  the  judgment  ren- 
dered by  him.  The  evidence  was  partly  stipulated  and  partly  oral,  but 
there  was  not  any  dispute  of  fact  on  the  trial  below,  and  but  a  single 
question  of  law  is  presented  for  decision. 

[1,2]  The  plaintiff  in  error  was  organized  under  the  laws  of  the 
state  of  Texas  providing  for  the  Organization  of  terminal  railway  com- 
panies. It  was  organized  for  the  purpose  of  performing  terminal  serv- 
ices for  four  railroad  companies,  which  were  its  stockholders,  and 
which  are  referred  to  as  *'tenant  lines."  In  order  to  finance  its  or- 
ganization, it  was  necessary  to  borrow  a  large  sum  of  money,  and  the 
credit  of  the  terminal  company  was  not  sufficient  to  accomplish  the 
needed  loan.  An  arrangement  was  reached  by  which  the  tenant  lines 
agreed  with  the  Central  Trust  Company  of  New  York,  and  with  the 
terminal  company,  that  they  would  pay  in  equal  parts  the  annual  in- 
terest and  sinking  fund  requirements  of  a  loan  from  the  Central  Trust 
Company  to  the  terminal  company,  to  be  evidenced  by  bonds  in  the 
amount  of  $5,000,000,  secured  by  a  mortgage  on  the  property  of  the 
terminal  company.  The  capital  stock  of  the  terminal  company  was 
subscribed  for  and  paid  for  by  the  four  tenant  lines  in  equal  parts, 
and  was  in  the  amount  of  $25,000.  The  current  operating  expenses 
of  the  terminal  company  were  to  be  paid  by  the  tenant  lines  ratably 
according  to  the  extent  of  the  user  by  them  respectively,  to  be  deter- 
mined according  to  a  wheelage  basis.  The  stock  of  the  tenant  lines 
was  agreed  to  be  and  in  fact  was  pledged  to  the  Central  Trust  Company, 
to  secure  the  loan,  with  the  privilege  of  sale,  in  case  of  default  on 
the  part  of  any  tenant  company  in  its  payments  of  interest  and  for  the 
sinking  fund.  In  case  of  such  default,  provision  was  made  for  the 
elimination  of  the  defaulting  tenant  line  from  the  privilege  of  being 
served  hy  the  terminal  company  and  from  the  use  of  its  property.  It 
was  also  provided  that  any  of  the  tenant  companies  could  withdraw, 
under  certain  conditions,  from  the  agreement,  and  it  was  thereby  and 
thereafter  relieved  from  further  obligation  for  interest  and  sinking 
fund  payments.  The  tenant  lines  became  liable  to  pay  the  principal 
of  the  loan,  only  through  thei'-  agreement  to  pay  the  sinking  fund  in- 
stallments, while  they  continued  tenant  lines. 

The  terminal  company  executed  the  bonds  and  mortgage  which 
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secured  them  and  was  directly  liable  to  the  Central  Trust  Company 
for  the  loan.  However,  the  installments  of  interest  and  sinking  fund 
were  not  paid  by  the  tenant  lines  to  the  terminal  company  and  by  it, 
in  turn,  paid  to  the  Central  Trust  Company,  but  were  paid  in  quarterly 
parts  by  the  respective  tenant  lines  to  the  Central  Trust  Company.  The 
title  to  the  terminal  properties  and  the  ownership  of  them  was  in  the 
terminal  company,  subject  to  the  mortgage.  All  earnings  of  the  ter- 
minal company,  received  from  others  than  the  four  tenant  companies, 
were  used  in  reduction  of  operating  expenses,  and  so  distributed  upon 
the  same  basis  that  operating  expenses  were  paid,  as  between  the  ten- 
ant companies.  Advances  to  cover  operating  expenses  were  made 
pro  rata  by  the  tenant  companies  from  time  to  time.  The  relations 
of  the  tenant  companies,  the  terminal  company,  and  the  Central  Trust 
Company  were  fixed  by  three  agreements,  executed  contemporaneously, 
and  the  course  of  business  during  the  years  in  question,  1909,  1910, 
and  1911,  was,  as  stated,  in  pursuance  of  the  three  agreements.  The 
terminal  company  paid  a  corporation  tax  during  each  year,  but,  in  es- 
timating it,  did  not  take  into  account  interest  payments  made  by  the 
four  tenant  companies  to  the  Central  Trust  Company  in  pursuance  of 
their  contractual  obligation  during  each  of  the  three  years.  The  act 
of  August  5,  1909,  permits  a  deduction  of  interest  paid  by  the  corpo- 
ration, but  not  in  excess  of  interest  on  the  amount  of  its  capital  stock. 
The  government  claims  that  the  amounts  paid  by  the  tenant  compa- 
nies to  the  Central  Trust  Company  were  income  received  by  the  termi- 
nal company,  and  that,  though  it  all  went  to  pay  interest,  only  an 
amount  equal  to  the  interest  on  the  amount  of  its  capital  stock  was  de- 
ductible under  the  terms  of  the  corporation  tax  law.  The  amoiftit  sued 
for  represents  the  taxes  due  on  the  amounts  paid  by  the  four  tenant 
companies,  on  account  of  interest,  to  the  Central  Trust  Company  dur- 
ing the  three  tax  years,  less  the  interest  on  the  amount  of  the  capital 
stock  of  the  terminal  company.  Payments  on  account  of  sinking  fund 
requirements  during  the  same  years  are  conceded  by  the  government 
not  to  have  constituted  income. 

The  contention  of  the  plaintiff  in  error  is  that  the  tenant  companies 
were  principal  debtors  of  the  Central  Trust  Company  and  not  mere 
guarantors  of  the  terminal  company,  and  that  the  payments,  never 
having  been  received  into  the  treasury  of  the  terminal  company,  con- 
stituted no  part  of  its  income  for  the  years  in  question,  and  were  prop- 
erly left  out  of  account  by  the  terminal  company  in  returning  its  cor- 
poration tax.  This  is  the  issue  between  the  parties.  Its  solution  de- 
pends upon  whether  the  payments  made  by  the  tenant  companies  to  the 
Central  Trust  Company  were  properly  income  of  the  terminal  company 
under  the  corporation  tax  law.  That  law  was  held  by  the  Supreme 
Court  in  the  case  of  Anderson  v.  Forty-Two  Broadway  Co.,  239  U.  S. 
69,  36  Sup.  Ct.  17,  60  L.  Ed.  152,  to  be  "not  in  any  proper  sense  an  in- 
come tax  law,  nor  intended  as  such,  but  was  an  excise  upon  the  con- 
duct of  business  in  a  corporate  capacity,  the  tax  being  measured  by  ref- 
erence to  the  income  in  a  manner  prescribed  by  the  act  itself."  Section 
38  of  the  Act  of  1909,  c.  6,  36  Statutes  at  Large,  112,  provides  that  the 
taxable  net  income  shall  be  ascertained  by  deducting  from  the  gro^s 
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amount  of  income  among  other  things,  "interest  actually  paid  within 
the  year  on  its  bonded  or  other  indebtedness,  *  *  *  not  exceeding 
the  paid  up  capital  stock  of  such  corporation,  *  *  *  outstanding 
at  the  close  of  the  year."  It  is  clear  that  net  income  is  made  by  the  law 
the  mere  measure  of  the  excise  tax  and  that  the  law  defines  what  net 
income  for  this  purpose  shall  consist  of.  The  fact,  if  it  were  a  fact, 
that  the  imposition  of  the  tax  in  the  statutory  method  might  result, 
in  certain  cases,  in  double  taxation,  or  in  other  inequity,  or  that  the  net 
income  defined  by  the  statute  might  diflFer  from  an  accountant's  defini- 
tion of  net  income,  is  not  important  in  applying  the  statute.  The  law 
imposed  an  excise  tax,  imposed  upon  the  doing  of  business  in  a  corpo- 
rate capacity,  and  measured  in  amount  by  its  net  income  as  therein  de- 
fined. 

It  may  be  that  the  tenant  companies  organized  the  terminal  company 
to  provide  a  convenient  joint  agency  for  the  performance  of  certain  of 
their  duties  as  carriers,  and  with  no  view  to  profit  to  be  derived  from 
its  organization.  It  was,  however,  legally  organized  as  a  corporation, 
capable  of  earning  and  paying  dividends  to  its  stockholders,  and  the 
fact  that  it  has  not  done  so  does  not  make  it  the  less  a  corporation  en- 
gaged in  business  and  organized  for  profit,  within  the  meaning  of  the 
corporation  tax  law.  Profit  from  its  organization  and  operation  could 
result  to  its  stockholders  in  other  ways  than  in  dividends.  If  the  tenant 
companies  chose  to  avail  themselves  of  an  agency,  owned  by  them, 
which  did  business  in  a  corporate  capacity,  then  under  the  act  of  Au- 
gust 5,  1909,  theybecame  liable  through  it  for  the  payment  of  an  ex- 
cise tax  for  this  privilege.  The  voluntary  payment  of  part  of  the  tax 
concedes  this.  Boston  Terminal  Co.  v.  Gill,  Collector,  246  Fed.  664, 
158  C.  C.  A.  620. 

The  tenant  companies  made  use  of  the  facilities  and  services  of  the 
terminal  company  in  two  ways :  First,  by  the  use  of  its  property ;  and, 
second,  through  the  services  of  its  employes.  Compensation  for  the 
services  of  its  employes  was  returned  by  the  payment  by  the  tenant 
companies  of  a  pro  rata  part  of  its  actual  operating  expenses.  The 
only  other  return  from  the  tenant  companies  to  the  terminal  company 
provided  for  was  the  payment  of  interest  and  sinking  fund  install- 
ments. Unless  these  represented  compensation  for  the  use  of  the  ter- 
minal company's  property,  there  was  none.  The  property  so  used  was 
owned  by  the  terminal  company,  not  by  the  tenant  companies,  and 
compensation  for  its  use  was  properly  due  to  the  terminal  company  as 
owner.  Upon  withdrawal  from  such  use  by  a  tenant  company,  its 
obligation  to  continue  interest  and  sinking  fund  payments  ceased. 
This  is  persuasive  that  the  consideration  for  such  payments  was  the 
user  of  the  property  of  the  terminal  company.  When  the  sinking  fund 
installments  fully  paid  the  mortgage  indebtedness,  the  property  became 
the  unincumbered  property  of  the  terminal  company.  The  payments 
of  interest  by  the  tenant  companies  were  not  voluntary,  even  as  to  the 
terminal  company.  The  tenant  companies  covenanted  with  the  termi- 
nal company  to  make  such  payments,  and,  in  case  of  default,  a  provi- 
sion was  made  in  the  agreements  for  the  exclusion  of  any  that  default- 
ed from  the  privileges  they  enjoyed  in  the  terminal  company's  facili* 
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ties.  It  seems  clear  that  payments  of  interest  made  under  such  an  ar- 
rangement were  made  in  lieu  of  compensation  for  the  enjoyment  of 
the  property  used  and  were  in  the  nature  of  rent  received  by  the  termi- 
nal company  and  to  be  accounted  for  as  part  of  its  income,  as  rent 
would  be.  The  fact  that  the  payments  were  to  be  made  directly  to  the 
Central  Trust  Company  by  the  tenant  companies  is  not  important,  if 
there  existed  an  obligation  on  the  part  of  the  tenant  companies  to  the 
terminal  company  to  make  them  for  its  benefit,  and  if  the  consideration 
of  such  obligation  was  the  privilege  accorded  the  tenant  companies  to 
use  the  property  of  the  terminal  company. 

The  effect  of  the  arrangement  was  the  same  as  if  the  tenant  compa- 
nies had  expressly  agreed  to  pay  rental  for  the  use  of  the  premises  in 
the  amoimt  of  the  interest  and  sinking  fund  payments,  and,  to  avoid 
circuity,  the  payments  by  mutual  consent  were  made  direct  to  the  mort- 
gagee. If  the  owner  of  a  building,  as  a  condition  of  securing  a  loan  on 
it,  should  consent  that  the  mortgagee  might  collect  the  rents  and  apply 
them  in  reduction  of  the  mortgage  debt,  the  owner  would  still  be  re- 
quired to  report  them  as  income,  though  they  were  never,  in  fact,  paid 
to  him.  He  would  benefit  from  their  payments,  as  much  as  if  they  had 
been  paid  to  him  direct.  The  case  is  similar  to  that  of  Blalock  v. 
Georgia  Ry.  &  Electric  Co.,  246  Fed.  387,  158  C.  C.  A.  451,  recently 
decided  by  this  court,  and  is  not  distinguishable  from  it  in  principle  in 
this  respect.  Nor  is  it  important  to  determine  whether  the  tenant  com- 
panies were  guarantors  of  the  loan  of  the  terminal  company  or  princi- 
pal debtors  with  it,  in  their  relations  to  the  Central  Trust  Company. 
As  between  the  terminal  company  and  the  tenant  companies,  there 
was  an  independent  enforceable  covenant  on  the  part  of  the  tenant 
companies  in  favor  of  the  terminal  company  to  pay  the  installments  of 
interest  and  sinking  fund,  for  the  terminal  company,  as  they  fell  due — 
a  covenant,  upon  a  continued  performance  of  which  the  right  of  the 
tenant  companies  to  use  the  property  of  the  terminal  company  depend- 
ed. There  was  also  a  primary  and  direct  obligation  on  the  part  of  the 
terminal  company  to  pay  the  interest  and  sinking  fund  installments  to 
the  Central  Trust  Company,  which  obligation  the  tenant  companies,  as 
a  consideration  for  their  enjoyment  of  the  terminal  company's  prop- 
erty, agreed  to  perform.  We  think  it  clear  that  the  payment  of  such 
sums,  in  pursuance  of  their  covenant,  was  but  a  payment  of  rent  by  the 
tenant  companies  to  the  terminal  company  for  the  use  of  the  premises 
occupied  by  them,  and  was  properly  treated  as  if  it  had  been  paid  to 
the  terminal  company,  and  by  it  paid  to  the  Central  Trust  Company. 

The  judgment  of  the  District  Court  is  affirmed. 
162  C.C.A.— 12 
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<260  Fed.  ® 

SCHALL  et  al.  v.  OAMORS  et  al.  (two  cases). 
In  re  LE  MORE  et  al. 
(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  17,  1918.) 

Nos.  3163,  3164. 

Bankruptcy  ^=»3($3 — Pabtnebship — Claims — Riqht  to  Fbove  Against  Es- 
tates OF  Pabtnebs. 

Claimant  cashed  drafts  for  a  bankrupt  partnership,  supposed  to  be 
secured  by  bills  of  lading,  which  were  forged,  and  the  drafts  were  not 
paid.  The  drafts  were  not  signed  nor  negotiated  by  either  partner  per- 
sonally,  although  they  had  knowledge  of  the  fraudulent  system  of  doing 
business,  and  the  proceeds  were  received  and  used  solely  for  partnership 
purposes.  Claims  on  the  drafts  were  proved  and  allowed  against  the 
partnership  estate.  Held,  under  Bankruptcy  Act  July  1,  1898,  c.  541,  §  5, 
30  Stat  547  (Comp.  St.  1916,  §  9589),  which  clearly  provides  for  the  sepa- 
rate administration  of  estates  of  a  partnership  and  of  the  individual  part- 
ners, with  the  right  of  the  partnership  estate  to  prove  a  claim  against  the 
estate  of  a  partner  only  in  case  there  is  a  surplus  in  such  estate  after 
payment  of  its  own  creditors,  that  claimant  could  not  also  prove  his  debt 
against  the  estates  of  the  partners  and  share  ratably  with  their  creditors, 
on  the  theory  that,  because  of  the  fraud,  his  claim  was  for  a  tort,  for 
which  the  partners  were  individually  liable. 

Petition  to  Superintend  and  Revise  Order  of,  and  Appeal  from,  the 
District  Court  of  the  United  States  for  the  Eastern  EHstrict  of  Louisi- 
ana ;  Ruf us  E.  Foster,  Judge. 

In  the  matter  of  Albert  Le  More  and  Ed.  E.  Carriere,  bankrupts ; 
Frederick  Camors  and  others,  trustees.  On  petition  to  revise  and 
appeal  by  William  Schall,  Jr.,  and  others,  to  review  an  order  disallow- 
ing their  claims.  Petition  to  revise  dismissed.  Order  affirmed  on  the 
appeal. 

Howe,  Fenner,  Spencer  &  Cocke,  of  New  Orleans,  La.,  and  Rounds, 
Hatch,  Dillingham  &  Debevoise  and  Eugene  Congleton,  all  of  New 
York  City,  for  petitioners  appellants. 

J.  Blanc  Monroe,  D.  B.  H.  Chaffe,  and  Monte  M.  Lemann,  all  of 
New  Orleans,  La.,  for  respondents  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  These  cases  were  submitted  together;  No. 
3163  being  a  petition  to  revise  an  order  of  the  District  Court  sitting 
in  bankruptcy,  disallowing  a  claim  against  the  bankrupt  estate,  and 
No.  3164  being  an  appeal  from  the  same  order.  As  appeal  is  the 
proper  remedy,  the  petition  to  revise  is  ordered  dismissed,  at  peti- 
tioners' costs. 

The  appeal  presents  the  question  as  to  whether  a  claim  in  its  nature 
a  tort,  arising  out  of  a  partnership  transaction,  may  be  proven  against 
the  individual  estates  of  the  partners,  when  the  claim  has  been  filed 
and  allowed  as  a  claim  in  contract  against  the  partnership  estate.  This 
involves  two  questions:  (1)  Whether  a  claim  in  tort  is  provable  at 
all,  under  section  63  of  the  Bankruptcy  Act  of  1898  (Comp.  St.  1916,  § 
9647) ;   and  (2)  whether,  in  case  of  a  partnership  transaction,  it  may 
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be  proven  doubly — against  the  estate  of  the  partner  and  that  of  the 
partnership.  We  find  it  unnecessary  to  consider  the  first  much  litigated 
question,  because  of  the  conclusion  we  have  reached  upon  the  second. 

The  Bankruptcy  Act  of  1898,  even  to  a  greater  extent  than  its  prede- 
cessors, recognizes  the  separation  between  a  partnership  and  its  mem- 
bers. It  permits  an  adjudication  of  the  partnership  as  an  entity,  as 
distinguished  from  the  individuals  composing  it.  It  provides  that  the 
partnership  creditors  shall  appoint  the  trustee;  that  the  trustee  shall 
keep  separate  accounts  of  partnership  property  and  that  of  the  mem- 
bers of  the  firm ;  that  there  shall  be  a  division  in  the  payment  of  ex- 
penses of  administration  beween  the  partnership  and  individual  es- 
tates, as  directed  by  the  court;  that  the  net  proceeds  of  partnership 
property  shall  be  first  appropriated  to  pay  partnership  debts,  and  the 
net  proceeds  of  the  estate  of  an  individual  partner  be  first  appropri- 
ated to  pay  his  individual  debts,  each  class  to  have  resort  only  to  the 
surplus  of  the  other,  if  any  exists;  that  the  court  may  permit  the 
proof  of  claim  of  the  partnership  estate  against  individual  estates  and 
vice  versa,  and  may  marshal  the  assets  of  both  classes  of  estates  to 
secure  an  equitable  distribution  of  property  of  the  several  estates. 

The  scheme  of  administration'  for  partnerships  by  section  5  of  the 
present  act  shows  the  purpose  to  administer  partnership  estates  ac- 
cording to  the  equitable  principle  of  devoting  partnership  property 
primarily  to  the  payment  of  partnership  debts,  and  individual  prop- 
erty primarily  to  the  payment  of  the  debts  of  the  individual  partner. 
The  machinery  provided  by  section  5  is  adapted  for  administration  on 
this  Hne.  Recent  decisions  of  the  Supreme  Court  have  emphasized 
the  purpose  of  the  statute  in  this  respect.  In  the  case  of  Miller  v. 
New  Orleans  Fertilizer  Co.,  211  U.  S.  496-506,  29  Sup.  Ct.  176,  53 
L.  Ed.  300,  the  court  held  that  the  distribution  provided  by  section  5, 
preferring  individual  creditors  of  a  partnership  in  the  distribution 
of  his  individual  property,  wotild  overrule  a  contrary  rule  that  obtain- 
ed in  the  state  of  the  domicile  of  the  bankrupt.  In  the  case  of  Farm- 
ers' Bank  v.  Ridge  Avenue  Bank,  240  U.  S.  498,  36  Sup.  Ct.  461,  60  L. 
Ed.  7'67,  L.  R.  A.  1917A,  135,  the  court  held  that  the  method  of  dis- 
tribution provided  in  section  5  admitted  of  no  exception,  even  though 
the  partnership,  and  all  of  its  members,  were  insolvent,  and  the  only 
fund  for  distribution  was  produced  by  the  assets  of  one  of  the  mem- 
bers, departing  in  this  respect  from  the  contrary  rule  in  England. 

In  the  administration  of  the  present  bankrupt  law,  therefore,  the 
principle  of  the  devotion  of  partnership  assets  to  satisfy  partnership 
debts,  before  the  creditors  of  the  individual  members  can  resort  to 
them  for  payment,  and  the  reverse  of  this  rule,  should  not  lightly  be 
departed  from.  If  one,  who  is  a  creditor  of  the  joint  or  partnership 
estate,  is  permitted  to  prove  his  claim  against  both  the  partnership 
estate  and  the  individual  estate  of  one  or  more  of  the  partners,  the 
principle  would  be  infringed,  if  the  partner  or  partners  had  individual 
creditors.  If,  in  this  case,  the  appellants  were  partnership  creditors, 
their  claim  against  the  individual  estates  of  the  partners  was  properly 
disallowed.    The  effect  of  its  allowance  would  have  been  to  enable 
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the  partnership  creditor  to  share  in  the  individual  property  of  the 
partners  on  an  equality  with  the  individual  creditors  of  the  partners. 

It  is  contended  by  appellants  that  they  were  creditors  both  of  the 
partnership  and  of  the  individual  members.  The  facts  from  which 
their  claims  arise  are  not  in  dispute.  The  appellants  were  induced  to 
purchase  drafts  of  the  bankrupt  firm,  supposed  to  be  secured  by  bills 
of  lading  representing  shipments  of  staves,  through  false  represen- 
tations made  to  them  or  contained  in  the  forged  or  fraudulent  bills  of 
lading  that  were  attached  to  the  drafts.  The  drafts  were  not  paid. 
The  claim  proven  against  the  partnership  was  upon  the  drafts  as 
partnership  obligations  in  contract.  The  claims  attempted  to  be  proven 
against  the  individual  estates  of  the  partners  were  for  damages  for 
the  false  representation  alleged  to  have  been  made  by  the  partners.  The 
partners  were  cognizant  of  the  frauds,  though  the  particular  drafts 
were  not  signed  or  indorsed  or  negotiated  by  either  partner,  and  nei- 
ther partner  profited  from  the  transaction,  except  through  his  interest 
in  the  firm.  The  transaction  was  one  in  the  ordinary  course  of  the 
firm  business,  except  that  it  was  a  fraudulent  one,  and  the  proceeds 
of  the  drafts  went  to  the  credit  of  the  firm,  and  were  used  in  the  con- 
duct of  its  business.  Eliminating  it^  fraudulent  character,  the  trans- 
action was  altogether  a  partnership  one,  and  would  have  supported 
proof  of  claim  only  against  the  partnership  estate. 

It  is  contended  that  the  commission  of  the  fraud  was  the  act  of  the 
partners,  even  though  they  did  not,  in  person,  sign  and  negotiate  the 
drafts,  because  the  fraud  of  their  agent  was  imputable  to  them,  and 
because  they  knew  of  the  fraudulent  system  under  which  the  firm  was 
doing  business.  If  the  act  of  the  partners,  then  the  contention  is  that 
it  will  support  a  claim  against  the  partners  individually,  which  can  be 
proven  in  bankruptcy  against  their  individual  estates,  either  as  a  tort 
or  upon  the  theory  of  waiver  of  its  tortious  character.  We  do  not  think 
that  the  policy  of  the  bankrupt  law  to  subordinate  firm  creditors  to 
the  creditors  of  the  partners  individually  in  sharing  the  individual  as- 
sets of  the  partners  would  permit  us  to  entertain  such  a  fiction.  We 
think  the  determination  as  to  whether  the  claim  is  partnership,  or  in- 
dividual, or  both,  should  depend  upon  the  real  character  of  the  trans- 
action, and,  if  that  be  unmistakably  an  exclusively  partnership  one, 
neither  fiction  nor  implication  should  be  resorted  to  to  give  it  a- differ- 
ent character.  If  the  partners  had  by  separate  contract  of  guaranty 
obligated  themselves  to  the  claimants,  such  separate  contract  would 
have  afforded  a  basis  for  a  claim  against  their  individual  estates.  So, 
if  it  had  been  shown  that  their  individual  estates  had  been  enriched 
by  the  transaction  complained  of,  or  that  they  had  been  guilty  of  a 
separate  and  personal  delinquency  from  that  of  the  partnership,  an 
individual  obligation  to  make  restitution  to  the  injured  claimant  might 
have  been  implied. 

In  the  absence  of  a  separate,  individual  obligation,  or  a  showing  of 
benefit  moving  to  the  partner  individually  from  the  transaction,  we 
can  see  no  reason  for  sustaining  a  double  proof  of  claim  in  favor  of 
the  implied  obligation,  when  it  would  not  be  sustained  where  the  ob- 
ligation is  an  express  one.    Each  partner  and  his  property  is  individ- 
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ually  liable  for  all  partnership  debts  as  between  him  and  the  partner- 
ship creditor,  and  this  obligation  is  joint  and  several  at  the  option  of 
the  creditor.  But  as  between  his  individual  and  partnership  creditors, 
under  the  bankrupt  law,  the  primary  liability  of  his  property  is  to  the 
former.  It  would  be  contrary  to  the  policy  of  the  bankrupt  law  to  per- 
mit the  firm  creditor,  by  invoking  such  a  technical  rule  of  law,  to  place 
himself  on  a  parity  with  the  individual  creditors  of  the  partners  as  to 
his  individual  assets,  and  so  circumvent  the  equitable  distribution  of 
partnership  assets  among  firm  and  individual  creditors  provided  for  in 
the  act. 

The  question  has  been  answered  differently  by  the  Circuit  Courts 
of  Appeal  in  the  First  and  Second  Circuits.  The  case  of  In  re  Coe, 
183  Fed.  745,  106  C.  C.  A.  181  (Circuit  Court  of  Appeals,  Second  Cir- 
cuit), is  contrary  to  the  view  expressed;  while  the  case  of  Reynolds 
V.  New  York  Trust  Co.,  188  Fed.  611,  110  C.  C.  A.  409,  39  L.  R.  A. 
(N.  S.)  391  (Circuit  Court  of  Appeals,  First  Circuit),  directly  sup- 
ports it. 

The  order  of  the  District  Court,  disallowing  the  claim  of  appellants 
against  the  individual  estates  of  the  partners,  is  affirmed. 


(250  Fed.  9) 

THE  MARY  B.  CURTIS.    THE  ELLIS.     THE  PITTSBURG. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  13,  1918.    Rehearing 
Denied  April  3,  1918.) 

No.  3107. 

1.  Admibaxtt  ^=>106 — Appeal — Parties. 

To  an  appeal  by  claimants  in  a  suit  In  rem  in  admiralty,  a  surety  com- 
pany, which  executed  the  stipulation  for  release  of  the  libeled  vessels,  Is 
an  Indispensable  party,  and  must  either  be  Joined  or  notlfled  and  a 
severance  effected. 

2.  Appeal  and  Ebbob  «=>329— Parties  to  Appeal— Bringing  in  by  Amend- 

ment. 

The  Circuit  CJourt  of  Appeals  may  permit  a  party  which  has  been 
omitted  from  an  appeal,  and  not  summoned  and  severed,  to  be  brought  In 
by  amendment,  where  It  appears  and  waives  citation. 
X  Collision  ^=»74 — Tow  and  Moored  Dredge  in  Canal — Fault. 

Libelant's  dredge,  engaged  in  government  work  in  the  Sablne-Neches 
Canal,  was  lying  moored  to  the  side  of  the  canal  on  Sunday,  when  it  was 
brought  into  collision  with  a  barge,  which  was  passing  through  the  canal 
in  tow  of  two  tugs,  and  simk.  Held,  on  the  evidence,  that  the  dredge 
was  not  in  fault;  that  it  was  moored  in  a  proper  place,  and  was  kept 
as  close  to  the  bank  as  possible ;  that  it  was  not  in  fault  for  assenting  to 
the  passage  of  the  tow,  for  which  there  was  room,  the  canal  being  200 
feet  wide;  that  the  tugs  were  in  fault  for  Improper  navigation  of  the 
tow  of  which  they  were  in  full  charge;  and  that  the  barge  was  also  in 
fault  for  unnecessarily  allowing  her  anchor  to  hang  on  her  side  partly 
below  the  water  line,  which  struck  the  dredge  and  caused  the  sinlsing, 
which  was  the  principal  cause  of  injury. 
4.  Collision  ^==>132 — Damages — Elements. 

Proof  of  damages  recoverable  for  the  sinking  of  a  dredge,  consisting  of 
evidence  as  to  the  cost  of  labor  and  materials  used  in  raising  the  dredge, 
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the  cost  of  repairs,  and  demurrage  during  the  time  reasonably  required 
for  making  the  repairs,  based  on  the  rental  value  of  the  dredge,  held 
properly  admitted,  and  sufficient  to  sustain  the  award  made. 
BL  Collision  «=5>130— Daiiages—Intebest. 

While  the  allowance  of  Interest  on  the  award  in  collision  cases,  where 
the  libelant  is  without  fault,  is  discretionary,  the  general  practice  is,  in 
cases  where  the  amount  of  damages  is  uncertain  and  is  matter  for  proof, 
to  allow  Interest  only  from  the  date  of  liquidation  by  decree;  and  this 
rule  is  especially  applicable  where  repairs  were  unnecessarily  delayed  by 
libelant,  and  where  the  repairs  put  the  vessel  in  better  condition  than 

before  collision. 

• 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  EHstrict  of  Texas ;  Gordon  Russell,  Judge. 

Suit  in  admiralty  for  collision  by  the  Bowers  Southern  Dredging 
Gjmpany  against  the  barge  Pittsburg,  the  Sun  Company,  claimant,  and 
the  tugs  Mary  B.  Curtis  and  Ellis,  the  D.  W.  Ryan  Towboat  Company, 
Incorporated,  claimant.  Decree  for  libelant  against  both  claimants,  and 
they  appeal.    Modified  and  affirmed. 

John  Charles  Harris,  of  Houston,  Tex.,  for  appellant  Ryan  Tow- 
boat  Co. 

T.  L.  Foster,  of  Beaumont,  Tex.,  E.  E.  Townes,  of  Houston,  Tex., 
and  Jas.  B.  Stubbs,  of  Galveston,  Tex.,  for  appellant  Stm  Co. 

John  D.  Grace,  of  New  Orleans,  La.,  F.  D.  Minor  and  F.  D.  Minor, 
Jr.,  both  of  Beaumont,  Tex.,  and  John  Neethe,  of  Galveston,  Tex.,  for 
appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  case  comprises  two  separate  appeals 
from  a  decree  in  admiralty  rendered  by  the  District  Court  for  the 
Eastern  District  of  Texas  in  favor  of  the  appellee,  the  Bowers  South- 
em  Dredging  Company,  in  each  appeal,  and  against  the  respective  ap- 
pellant, and  its  coappellee.  The  appellees,  against  whom  the  decree 
was  rendered,  severed  and  separately  appealed,  joining  their  respec- 
tive corespondents  as  appellees.  The  cause  of  action  arose  out  of  a 
collision  in  the  Sabine-Neches  Canal  between  a  dredge  of  the  Bowers 
Southem  Dredging  Company  and  a  tow  and  its  two  tugboats.  The 
tugboats  belonging  to  the  D.  W.  Ryan  Towboat  Company,  and  the 
barge,  which  was  being  towed,  to  the  Sun  Company. 

[1]  There  was  submitted,  with  the  submission  on  the  merits,  a  mo- 
tion to  dismiss  each  appeal.  The  motion  was  predicated  upon  the  fail- 
ure of  the  appellant  to  make  the  Lion  Bonding  &  Surety  Company  an 
appellee,  or  to  obtain  as  to  it,  in  each  appeal,  a  summon  and  severance. 
No  notice  of  appeal  was  served  on  the  Lion  Bonding  &  Surety  Compa- 
ny in  either  appeal.  The  Lion  Bonding  &  Surety  Company  executed 
with  the  respective  appellants  a  stipulation  for  the  release  of  the  tug- 
boats and  the  barge  which  had  been  seized  by  the  libelant,  and  the  de- 
cree appealed  from  was  rendered  against  the  two  appellants,  as  princi- 
pals, and  the  Lion  Bonding  &  Surety  Company,  as  the  surety  for  each 
of  the  principal  respondents.    The  first  question  presented  by  the  mo- 
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tion  to  dismiss  is  whether  the  Lion  Bonding  &  Surety  Company  was  a 
necessary  party  to  the  appeals. 

On  this  question,  we  are  unable  to  distinguish  this  case  from  the 
case  of  The  Bylands,  231  Fed.  101,  145  C.  C.  A.  289,  which,  upon  the 
authority  of  Estis  v.  Trabue,  128  U.  S.  225,  9  Sup.  Ct.  58,  32  L.  Ed. 
437,  and  Ex  parte  Sawyer,  21  Wall.  236,  22  L.  Ed.  617,  held  the  sure- 
ty, upon  a  like  stipulation,  to  be  an  indispensable  party  to  the  appeal, 
and  one  that  should  either  be  joined  in  the  appeal  or  a  severance  effect- 
ed, and  the  surety  notified  of  the  taking  of  the  appeal.  As  that  case  is 
the  law  of  this  circuit,  and  as  the  Supreme  Court  denied  a  certiorari 
in  it,  we  feel  bound  to  follow  and  apply  the  rule  there  announced  to 
this  case. 

[2]  Each  of  the  appellants  have  filed  motions  to  amend  the  petition 
for  appeal,  and  the  citation,  by  making  the  Lion  Bonding  &  Surety 
Company  a  party  thereto,  and  for  leave  to  file  an  amended  appeal 
bond.  The  Lion  Bonding  &  Surety  Company  has  also  appeared  in  this 
court,  and  waived  the  issuance  and  service  of  a  citation,  and  moved  for 
leave  to  join  in  and  become  a  party  to  each  of  the  appeals.  The  second 
question  presented  by  the  motion  to  dismiss  is  whether  the  appellants 
should  be  here  allowed  to  amend  their  appeal  by  making  the  Lion  Bond- 
ing &  Surety  Company  a  party  to  it,  upon  its  appearance  and  waiver 
of  citation  and  offer  to  join  in  the  appeal  and  become  a  party  to  it. 
In  ruling  on  this  motion  to  be  allowed  to  amend,  we  are  confronted  by 
what  is  apparently  an  irreconcilable  conflict  in  the  rulings  of  the  Su- 
preme Court. 

In  the  case  of  Estis  v.  Trabue,  128  U.  S.  225,  9  Sup.  Ct..  58,  32  L. 
Ed.  437,  the  Supreme  Court  seems  to  have  held  that  the  omission  to 
make  the  surety  a  party  to  the  appeal  was  jurisdictional  and  could  not 
be  amended  in  the  Supreme  Court,  though  no  application  to  amend  was 
submitted  to  the  court  in  that  case.  In  the  case  of  Inland  Coasting 
Company  v.  Tolson,  136  U.  S.  572,  10  Sup.  Ct.  1063,  34  L.  Ed.  539, 
the  Supreme  Court,  having  dismissed  the  writ  of  error  because  of  a 
similar  defect  on  the  original  hearing,  upon  rehearing  granted  a  motion 
to  rescind  the  judgment  of  dismissal,  to  restore  the  cause  to  the  dock- 
et, and  to  amend  the  writ  of  error  by  inserting  certain  parties  as  plain- 
tiffs in  error,  and  upon  amendment  the  cause  was  ordered  returned  to 
the  docket.  In  the  case  of  Mason  v.  United  States,  136  U.  S.  581,  10 
Sup.  Ct.  1062,  34  L.  Ed.  545,  an  application  to  amend  a  writ  of  error, 
by  adding  omitted  parties  as  plaintiffs  in  error  or  for  a  severance  of 
such  parties,  was  denied,  and  the  writ  of  error  dismissed  for  the  defect 
in  parties,  without  discussion.  In  the  case  of  Dolan  v.  Jennings,  139 
U.  S.  385,  11  Sup.  Ct.  584,  35  L.  Ed.  217,  the  Supreme  Court  held  that 
a  failure  to  join  a  necessary  party  in  the  appeal,  or  to  effect  a  sever- 
ance, was  fatal  to  an  appeal  considered  four  years  after  the  final  de- 
cree, and  when  the  omitted  party  did  not  voluntarily  appear  before  the 
court  and  submit  himself  to  its  jurisdiction.  On  page  387  of  139  U.  S. 
(11  Sup.  Ct.  585  [35  L.  Ed.  217])  the  court  said: 

*'More  than  four  years  have  elapsed  since  the  final  decrees  were  entered, 
and,  as  we  have  never  had  jurisdiction  over  the  legal  representatives  of  the 
deceased  complainant,  it  is  impossible  for  us  to  obtain  it  now." 
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And  in  speaking  of  the  case  of  Mason  v.  United  States,  supra,  the 
court  said : 

"In  Mason  v.  United  States,  136  U.  S.  581  [10  Sup.  Ct.  1062,  34  I/.  Ed.  545]. 
the  application  to  amend  being  made  more  than  two  years  after  the  entry  of 
the  judgment,  and  the  omitted  parties  being  in  no  way  in  court,  the  application 
was  denied  and  the  writ  of  error  dismissed." 

In  the  case  of  Estis  v.  Trabue,  cited  by  the  court  at  the  end  of  the 
extract  just  quoted,  the  writ  of  error  was  dismissed  more  than  three 
years  from  the  date  of  the  final  decree,  the  omitted  parties  were  not 
before  the  court,  and  the  court  had  lost  jurisdiction  to  compel  their  in- 
voluntary appearance.  In  the  case  of  Inland  &  Seaboard  Coasting 
Company  v.  Tolson,  136  U.  S.  572,  10  Sup.  Ct.  1063,  34  L.  Ed.  539,  the 
application  to  amend  came  when  the  time  for  suing  out  a  second  writ 
of  error  had  expired.  The  application  was  for  leave  to  amend  by 
inserting  the  names  of  the  omitted  parties  as  plaintiffs  in  error,  and 
this  implied  authority  to  appear  for  them  in  the  counsel  for  the  original 
plaintiffs  in  error,  who  made  the  motion  to  amend.  In  that  case  there 
was  nothing  in  the  "appeal  papers"  from  which  the  amendment  could 
be  made,  and  consequently  tfie  cases  of  Moore  v.  Simonds,  100  U.  S. 
145,  25  L.  Ed.  590,  and  Knickerbocker  Insurance  Company  v.  Pen- 
dleton, 115  U.  S.  339,  6  Sup.  Ct.  74,  29  L.  Ed.  432,  did  not  support 
the  right  to  amend.  Yet  the  Supreme  Court  granted  the  motion,  al- 
lowed the  amendment,  and  reinstated  the  case  on  the  docket  with  the 
new  plaintiffs  in  error. 

From  the  facts  of  the  case  of  Inland  Company  v.  Tolson,  we  must 
conclude  that,  where  the  omitted  parties  voluntarily  appear  before  the 
appellate  court  and  submit  themselves  to  its  jurisdiction,  the  amend- 
ment will  be  permitted,  even  though  the  time  for  suing  out  a  writ  of 
error  or  appeal  had  expired,  and  even  though  there  is  nothing  in  the 
appeal  papers  by  which  the  amendment  could  properly  be  made.  In 
this  case,  also,  the  time  for  taking  an  appeal  had  expired  before  the 
application  to  amend  was  presented  to  this  court,  and  there  is  noth- 
ing in  the  appeal  papers  by  which  the  amendment  could  be  made.  It 
is  also  true,  however,  that  in  each  appeal  the  application  to  amend  is 
accompanied  by  the  voluntary  appearance  of  the  omitted  party  in  this 
court,  and  its  waiver  of  citation,  and  its  application  to  be  allowed 
to  join  in  the  prosecution  of  the  appeals.  We  think  this  case  comes 
within  the  facts  of  the  cases  of  Inland  Company  v.  Tolson,  and  Gilbert 
V.  Hopkins,  198  Fed.  849,  117  C.  C.  A.  491,jn  the  Fourth  Circuit,  and 
Rininger  v.  Puget  Sound  Electric  Company,  220  Fed.  419,  136  C.  C, 
A.  43,  from  the  Ninth  Circuit,  and  is  to  be  distinguished,  in  the  re- 
spect mentioned,  from  the  cases  of  Estis  v.  Trabue,  Mason  v.  United 
States,  and  Dolan  v.  Jennings,  supra,  and  that  the  application  to  amend 
should  be  allowed,  and  the  motion  to  dismiss  the  appeal,  if  and  when 
the  amendment  is  made,  be  denied. 

[3]  Coming  to  the  merits,  the  case  arose  out  of  a  collision  between 
a  dredge  of  the  appellee,  the  Bowers  Southern  Dredging  Company,  and 
a  barge,  belonging  to  the  Sun  Company,  named  the  Pittsburg,  and  two 
tugboats  of  the  D.  W.  Ryan  Towboat  Company,  Incorporated,  the 
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Mary  B.  Curtis  and  the  Ellis.  The  collision  occurred  in  the  Sabine- 
Neches  Canal,  at  the  point  where  it  is  intersected  by  the  Neches  river. 
The  dredge  was  moored  to  the  bank  of  the  canal.  The  day  of  the  col- 
lision being  Sunday,  no  dredging  had  been  done  on  that  day,  but  some 
incidental  work,  preparatory  to  the  next  week's  work,  had  been  done 
on  Sunday  morning,  preceding  the  time  of  the  collision.  The  dredge 
was  engaged  in  deepening  the  channel  of  the  canal  for  the  United  States 
government.  The  channel  of  the  canal,  at  the  point  of  the  collision, 
was  about  200  feet  wide.  The  tow  and  its  tugs  were  proceeding  down 
the  canal,  and  had  to  cross  the  Neches  river  before  reaching  the  place 
where  the  dredge  was  moored  to  the  bank  of  the  canal.  As  the  tugs 
and  their  tow  approached  the  Neches  river,  they  signaled  the  dredge, 
to  attract  the  attention  of  its  crew  to  the  approach  of  the  fleet.  After 
attracting  the  dredge's  attention,  the  evidence  tends  to  show  that  the 
dredge  sounded  two  whistles  which  the  tugs  claim  was  an  invitation  or 
permission  for  them  to  proceed  and  pass  the  dredge.  Those  on  the 
dredge  claim  that  one  of  the  tugs  gave  the  two-whistle  signal,  and  that 
the  dredge  merely  answered  it  with  a  like  signal,  which  was  only  an  ac- 
knowledgment of  the  tug's  notice  that  it  was  about  to  pass.  The  fleet 
thereupon  proceeded  down  the  canal  across  the  river  and  past  the 
dredge. 

The  evidence  is  in  hopeless  conflict  as  to  the  course  of  the  fleet.  The 
evidence  of  the  appellants  was  to  the  effect  that  the  fleet  took  a  cir- 
cuitous course,  made  necessary  by  the  current  and  wind,  from  the  point 
where  it  was  signaled  to  pass  the  dredge;  while  that  of  the  appellee, 
the  Bowers  Southern  Dredging  Company,  is  to  the  effect  that  fleet  took 
a  direct  course  from  that  point  to  the  dredge.  It  is  tuidisputed  that 
the  proper  course  to  avoid  colHsion  with  the  dredge,  and  at  the  same 
time  to  avoid  going  ashore  in  shoal  water  at  the  intersection  of  the 
river  and  the  canal,  opposite  to  where  the  dredge  was  moored,  was  the 
circuitous,  and  not  the  direct,  course.  The  evidence  is  also  in  sharp 
conflict  as  to  the  position  of  the  dredge  with  reference  to  the  bank  of 
the  canal  to  which  it  was  moored.  The  evidence  of  the  appellants  is  to 
the  effect  that  the  stem  of  the  dredge  was  1 10  feet  from  the  bank  of  the 
canal,  leaving  the  width  of  the  channel  beyond  the  dredge  but  90  feet. 
On  the  other  hand,  the  evidence  of  the  appellee,  the  dredge  company, 
was  to  the  effect  that  prior  to  the  collision,  but  on  the  same  morning, 
the  tug  Juno,  in  charge  of  the  barge  Pettibone  passed  the  dredge  in  its 
progress  through  the  canal,  and  that  the  dredge,  to  give  the  tug  and  its 
tow  ample  room  for  passage,  was  pulled  up  close  to  the  bank  of  the 
canal,  to  which  it  was  moored,  and  that  it  remained  in  this  position, 
hugging  the  bank,  until  the  collision. 

There  was  also  a  dispute  as  to  whether  the  dredge  had  a  right  to  oc- 
cupy the  position  in  the  canal  in  which  it  was  moored,  in  view  of  the 
fact  that  it  was  not  engaged  in  dredging  on  the  day  of  the  collision.  As 
the  fleet  approached  the  dredge  and  reached  the  canal,,  after  having 
crossed  the  river,  it  got  into  shoal  water,  and  this  made  navigation 
difficult.  In  order  to  avoid  collision  with  the  dredge,  the  engines  of  the 
tug  Ellis,  the  smaller  of  the  two  tugs,  were  reversed,  and,  this  failing 
to  arrest  the  progress  of  the  fleet  towards  the  dredge,  the  engines  of  the 
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Mary  B.  Curtis,  the  larger  of  the  tugs,  were  then  reversed.  The  Curtis 
being  the  more  powerful  tug,  the  reversal  of  her  engines  swung  the 
fleet  towards  the  dredge,  and  seems  to  have  been  the  immediate  cause 
of  the  collision.  The  anchor  on  the  barge  Pittsburg  was  hanging  on 
her  side  at  her  hawse  hole,  partly  below  the  water  line.  It  was  on  the 
side  of  the  barge  that  was  towards  the  dredge,  and  that  struck  the 
dredge  when  the  two  collided. 

It  is  claimed  that  the  anchor  ripped  a  hole  in  the  side  of  the  dredge 
below  the  water  line,  and  that  the  collision  between  the  barge  and  the 
dredge  would  have  been  harmless  to  the  latter,  but  for  the  presence  of 
the  anchor  and  its  alleged  improper  position  on  the  side  of  the  barge. 
The  contention  is  that  the  damage  to  the  dredge  was  due  to  the  fact 
that  it  sunk,  and  that  it  would  not  have  sunk,  in  spite  of  the  collision, 
but  for  the  position  of  the  anchor  on  the  side  of  iht  barge  and  below 
the  water  line.  The  navigation  of  the  fleet  was  in  charge  of  the  cap- 
tain of  the  tug  Mary  B.  Curtis.  The  captains  of  the  barge  Pittsburg 
and  the  tug  Ellis  navigated  their  vessels  in  obedience  to  the  directions 
of  the  captain  of  the  Curtis. 

The  foregoing  were  the  ultimate  facts  of  the  collision,  as  they  affect 
the  respective  liability  of  the  parties  to  it,  the  Ryan  Towboat  Com- 
pany, the  Sun  Company,  and  the  dredging  company.  From  them  the 
District  Judge  arrived  at  the  conclusion  that  the  dredging  company 
was  free  from  fault,  and  that  the  Ryan  Towboat  Company  and  the 
Sun  Company  were  jointly  liable  for  the  collision,  their  fault  being 
mutual. 

The  fault  charged  against  the  dredging  company  was  (1)  in  assuming 
unnecessarily  a  position  in  the  canal  where  it  was  a  menace  to  those 
navigating  the  canal,  and  (2)  in  inviting  by  its  signal  the  fleet  to  pass 
it  while  in  a  dangerous  position  and  by  a  dangerous  method. 

(1)  In  view  of  the  difficulty  with  which  the  dredge  was  moved,  and 
the  time  and  expense  incident  to  moving  it,  and  in  view  of  the  shoal 
water  in  the  part  of  the  river  adjacent  to  the  entrance  of  the  canal,  and 
in  view  of  the  fact  that  there  was  ample  room  to  navigate  the  canal, 
if  the  dredge  was  properly  moored  to  the  bank  of  the  canal,  and  if  the 
vessels  navigating  the  canal  did  so  with  proper  care,  we  agree  with 
the  District  Judge's  finding  that  no  fault  can  be  charged  against  the 
dredge  in  respect  of  its  position.  We  also  find  that  the  preponderance 
of  the  evidence  shows  that  the  dredge  was  moored  close  to  the  bank 
at  the  time  of  the  collision.  The  evidence  shows  that  it  was  hauled  up 
to  the  bank  at  the  time  the  Juno  and  tow  passed,  and  there  is  no  evi- 
dence that  it  was  moved  from  this  position  until  after  the  collision.  Its 
position  after  the  collision  is  satisfactorily  explained  by  the  slope  of  the 
bank  and  the  effect  of  the  collision' itself  in  moving  it  from  the  bank. 

(2)  The  evidence  is  conflicting  as  to  whether  the  captain  of  the 
dredge  merely  acknowledged  the  signal  given  by  the  fleet  of  its  approach 
and  of  its  intention  to  pass  the  dredge,  or  whether  his  signal  amounted 
to  an  invitation  to  do  so.  If  the  fleet  took  the  proper  and  circuitous 
course  of  approach  to  and  passage  by  the  dredge,  no  fault  could  be 
predicated  on  the  giving  of  the  signal,  though  it  was  an  invitation  to 
pass,  since  it  is  clear  from  the  evidence  that  the  fleet,  by  careful  navi- 
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gation,  adopting  this  course,  could  have  safely  passed  the  dredge  with- 
out mishap.  If  so,  there  was  no  fault  in  inviting  it  to  do  so.  The 
fault  was  in  the  subsequent  unskillful  navigation  of  the  fleet  in  ap- 
proaching and  passing  the  dredge,  viz.,  in  permitting  the  fleet  to  get  in 
shoal  water,  where  navigation  was  difficult,  and  in  the  reversal  of  the 
engines  of  the  Curtis  at  a  time  when  the  effect  was  to  draw  the  fleet 
against  the  dredge.  The  fault  would  in  that  event  have  been  solely 
that  of  the  fleet,  if  the  position  of  the  dredge  in  the  canal  was  not 
fault,  and  we  have  so  determined. 

The  other  contention  is  based  upon  the  aspect  of  the  evidence  that 
the  fleet  took  the  direct  course  across  the  river  in  approaching  the 
dredge;  that  the  wind  and  current  made  this  a  dangerous  thing  to 
do ;  that  the  dredge  invited  the  fleet  to  approach  in  this  course,  know- 
ing of  the  danger  of  doing  so,  and  thereby  participated  in  the  fault 
that  produced  the  collision.  Conceding  that  the  dredge  did  more  than 
recognize  the  fleet's  signal,  and  in  fact  invited  the  fleet  to  approach 
and  pass  it,  we  do  not  think  that  fault  can  be  based  on  such  an  invi- 
tation for  these  reasons.  It  does  not  appear  that  the  invitation  directed 
the  course  to  be  pursued  by  the  fleet  in  accepting  it,  or  that  the  dredge 
had  actual  or  imputed  knowledge  when  it  gave  the  invitation  that  the 
fleet  would  act  upon  it  by  taking  the  dangerous  course.  It  is  also  not 
satisfactorily  shown  that  careful  navigation  over  the  direct  course 
would  not  have  availed  to  avert  the  collision,  or  that  the  dredge  could 
have  reasonably  anticipated  that  its  invitation,  carefully  acted  upon  by 
the  fleet,  whatever  course  it  took,  would  have  likely  resulted  in  dis- 
aster. That  there  was  unskillful  navigation  in  handling  the  fleet  as 
it  passed  the  dredge,  and  that  it  precipitated  the  collision,  is  clear.  We 
think  there  is  ample  ground  for  a  finding  that,  in  the  absence  of  such 
improper  navigation,  the  passage  of  the  fleet  over  the  direct  course 
would  have  been  so  reasonably  free  from  danger  as  not  to  hav«  made 
an  invitation  to  pursue  it  negligence. 

It  must  be  remembered,  in  considering  this  question,  that  the  offi- 
cers of  the  dredge  knew  that  the  officers  of  the  fleet  were  familiar  with 
the  canal  and  the  position  of  the  dredge  in  it ;  that  they  knew  the  width 
of  the  fleet  and  its  draft,  and  the  width  of  the  channel  and  its  depth, 
and  were  in  a  better  position  to  know  whether  navigation  by  the  direct 
course  was  safe  for  a  fleet  of  the  width  of  beam  and  depth  of  draft  of 
the  instant  one  than  the  officers  of  the  dredge  could  be.  The  signal, 
at  most,  amounted  to  a  permission,  and  was  in  no  sense  a  direction; 
and  this  is  true,  though  the  dredge  had  the  right  of  way  and  could 
have  prevented  the  passage  of  the  fleet.  The  fleet  had  the  right  to 
pass  or  anchor,  as  it  saw  fit.  The  dredge  did  no  more  than  signify  its 
willingness  for  the  fleet  to  pass,  if  it  desired.  Whatever  might  be  the 
effect  of  an  invitation  to  proceed,  when  proceeding  was  fraught  with 
imminent  danger,  known  to  the  person  giving  the  invitation,  and  un- 
known to  the  person  acting  on  it,  we  do  not  think  this  is  such  a  case. 
The  danger  under  proper  navigation  was  not  unreasonably  great;  it 
was  known  as  well  or  better  to  the  fleet  than  to  the  dredge,  and  was 
to  be  acted  upon  by  the  fleet  only  at  its  option  and  consequently  at 
its  periL 
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Finding  the  dredge  to  have  been  free  from  fault,  we  come  to  the 
conduct  of  the  officers  of  the  tugs  and  of  the  barge.  The  evidence  sat- 
isfactorily establishes  the  responsibility  of  the  tugs  for  the  navigation 
of  the  fleet.  The  captain  of  the  tug  Curtis  directed  the  navigation  of 
the  fleet,  and  the  captain  of  the  barge  Pittsburg  navigated  the  barge 
subject  to  his  orders.  The  relation  between  the  owners  of  the  tugs 
and  the  owner  of  their  tow  was  that  of  independent  contractor  and 
contractee,  and  the  owners  of  the  tow  would  not  be  responsible  for 
the  negligence  of  the  tugs'  ofiicers  in  navigating  the  fleet.  Aside  from 
the  responsibility  of  the  owners  of  the  barge,  if  any,  arising  from  the 
position  of  the  anchor  on  the  barge,  they  were  under  no  responsibilit}^ 
to  the  dredge  company  for  the  damage  caused  by  the  collision. 

We  have  no  doubt  that  the  captain  of  the  tug  Curtis  was  negligent  in 
his  management  of  the  fleet.  If  he  steered  the  fleet  in  the  direct  course 
across  the  Neches  river  to  the  point  at  entrance  to  the  canal,  where  the 
dredge  was  moored,  he  was  negligent  in  selecting  a  dangerous  course, 
when  a  safe  one  was  open  to  him.  If  he  pursued  the  circuitous  course, 
then  it  follows  that  careful  navigation  of  the  fleet  would  have  enabled 
it  to  have  passed  the  dredge  in  safety.  The  dredge  being  stationary, 
responsibility  for  the  safe  passage  was  presumptively  placed  upon  the 
fleet.  The  fact  of  collision,  under  such  conditions,  would  prima  facie 
impute  fault  to  the  moving  fleet.  The  reversal  of  the  engines  of  the 
Curtis  was  an  act  of  negligence,  and  a  direct  cause  of  the  collision.  The 
placing  of  the  tugs  abreast  of  the  barge,  giving  the  fleet  a  width  of 
beam  of  70  feet,  with  knowledge  that  the  dredge  was  to  be  encountered 
in  the  narrow  channel  of  the  canal,  was  also  a  negligent  act  on  the 
part  of  the  person  in  charge  of  the  navigation  of  the  fleet.  Without 
referring  to  the  various  other  acts  of  fault  charged  against  the  fleet, 
we  think  those  mentioned  are  enough  to  support  the  decree  against  the 
D.  W.  Ryan  Towboat  Company. 

Coming  to  consider  the  liability  of  the  Sun  Company,  as  the  owner  of 
the  barge  Pittsburg,  we  have  said  that  its  liability,  if  any  exists,  de- 
pends upon  whether  the  position  of  its  anchor,  hanging  from  its  side  at 
the  hawse  hole  and  extending  below  the  water  line,  was  a  negligent  one. 
This  is  not  a  case  where  the  position  of  the  anchor  merely  aggravated 
in  an  undefined  degree  the  damage  done  by  the.  collision,  which  would 
have  been  the  case  if  the  dredge  had  not  sunk,  and  if  the  damage  had 
consisted  of  the  crushing  due  to  the  blow.  In  this  case,  the  substantial 
damage  was  due  to  the  sinking  of  the  dredge.  If  the  dredge  had  been 
struck,  but  had  not  sunk,  the  damage  would  have  been  inconsequential. 
The  substantial  damage  was  the  result  of  the  sinking  of  the  dredge, 
and  the  cause  of  its  sinking  was  the  cause  of  the  damage.  We  think 
the  evidence  justified  the  finding  of  the  District  Judge  that,  but  for  the 
presence  of  the  anchor  at  the  side  of  the  barge  and  below  the  water 
line,  the  dredge  would  not  have  been  sunk  by  the  collision ;  and  that 
the  eff'ect  of  the  position  of  the  anchor  was  to  tear  a  hole  in  the  side  of 
the  dredge  below  the  water  line,  which  would  not  have  otherwise  hap- 
pened from  the  collision. 

It  consequently  becomes  necessary  to  inquire  whether  the  presence 
of  the  anchor  in  the  position  described  was  due  to  negligence  on  the 
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part  of  the  owners  of  the  barge.  The  evidence  shows  that  the  anchor 
had  been  carried  in  that  position  for  two  weeks  before  the  collision. 
The  barge  was  during  that  time  being  navigated  up  and  down  the  nar- 
row channel  of  the  canal,  where  collisions  were  for  that  reason  at  least 
probable,  even  where  due  care  was  exercised,  and  quite  likely  to  occur, 
where  it  was  wanting.  The  officers  of  the  barge  also  knew  that  the 
dredge  was  in  the  canal,  and  that  the  barge  would  necessarily  have  to 
pass  and  repass  it.  Under  these  conditions,  we  think  the  captain  of  the 
barge  should  be  held,  in  the  exercise  of  ordinary  care,  to  have  reasona- 
bly anticipated  the  likelihood  of  damage  resulting  from  such  a  position 
of  the  anchor,  and  that  the  unnecessary  carrying  of  the  anchor  in  a  po- 
sition where  it  might  strike  a  vessel  below  the  water  line  would  be  neg- 
ligence on  his  part.  For  this  reason,  we  think  that  the  decree  fasten- 
ing a  moiety  of  the  responsibility  upon  the  Sun  Company  as  owner  of 
the  barge  was  a  proper  one.  It  seems  reasonably  certain  that  a  colli- 
sion, had  there  been  no  anchor  on  the  side  of  the  barg?,  would  not  have 
caused  a  sinking  of  the  dredge,  and  practically  all  the  damage  was  the 
result  of  the  sinking  of  the  dredge.  However,  the  captain  of  the  Cur- 
tis knew  of  the  position  of  the  anchor  on  the  side  of  the  barge,  and 
was  not  without  fault  in  navigating  the  fleet  with  the  anchor  of  the 
barge  in  an  improper  position,  aside  from  the  other  fault  to  be  attrib- 
uted to  him. 

[4]  Complaint  is  made  of  the  aqiount  of  damages  awarded  the  libel- 
ant under  the  final  decree,  both  because  of  the  method  of  proof  of  the 
items  constituting  it  and  because  of  its  alleged  excessive  amount.  The 
damages  allowed,  apart  from  demurrage  and  interest,  were  supposed 
to  represent  the  cost  to  the  libelant  of  raising  and  repairing  the  sunken 
dredge.  The  items  consisted  of  labor  and  material.  The  method  of 
proving  the  items  of  labor  cost  is  not  criticized.  Criticism  is  made  of 
the  method  of  proving  the  cost  of  materials  used  for  raising  and  re- 
pairing the  dredge,  as  being  by  secondary  and  hearsay  evidence.  Ac- 
cording to  the  course  of  business  of  libelant,  material  was  purchased 
on  order  blanks  in  quadruplicate,  and  for  its  general  use ;  one  copy  of 
the  order  going  to  the  seller,  and  three  being  retained  by  the  purchaser. 
It  was  the  duty  of  the  employes  of  the  libelant  to  check  the  material  re- 
ceived against  the  amount  ordered,  as  shown  by  the  order  blank,  and 
to  distribute  the  material  to  the  different  jobs  for  which  it  was  used, 
and  to  mark  the  distribution  on  the  order  blank.  The  libelant  paid  for 
the  material  on  bills  of  the  seller  which  corresponded  with  the  approv- 
ed order  blanks,  and  the  amounts  paid  were  distributed  on  the  books  of 
the  libelant  to  the  different  jobs,  according  to  the  distribution  made  by 
the  employes  of  the  libelant,  who  received  and  handled  the  material. 
First-hand  proof  was  not  made  of  the  receipt  and  actual  use  of  the  ma- 
terial, charged  to  the  raising  and  repair  of  the  sunken  dredge,  for  that 
particular  job  of  work.  It  is  manifest  that  a  requirement  of  first- 
hand proof  of  that  character  for  each  item  of  material  used  in  the  rais- 
ing and  repair  of  the  dredge  would  be  so  burdensome  and  costly  as  to 
be  prohibitive,  if  it  could  be  produced  at  all.  We  think  proof  of  the 
items,  by  proof  of  the  usual  course  of  business  of  libelant,  and  of  their 
correctness  according  to  that  course  of  business,  was  sufficient  as  a 
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prima  facie  showing,  and  this  character  of  proof  was  accompanied  by 
proof  of  experts  that  the  material  in  amount  and  kind  and  value  would 
be  reasonably  needed  to  accomplish  the  raising  and  repairing  of  the 
dredge.  The  proof  was  satisfactory  to  the  master  and  to  the  District 
Judge,  and  we  are  satisfied,  both  with  the  character  of  proof  permit- 
ted by  them  and  with  their  conclusions  as  to  the  aggregate  amount  of 
the  cost  of  raising  and  repairing  the  dredge. 

With  reference  to  the  complaint  concerning  the  amount  of  demur- 
rage allowed  the  libelant,  the  evidence  of  libelant's  manager,  Crandall, 
was  that  the  monthly  rental  value  of  the  dredge  was  from  $2,500  to 
$3,000;  that  of  Ryan,  the  manager  of  the  D.  W.  Ryan  Towboat  Com- 
pany, that  it  was  from  $1,200  to  $1,500.  The  District  Judge  allowed 
for  demurrage  $7,500,  $2,500  a  month  for  three  months.  The  award 
was  not  based  upon  profit  earned  by  the  dredge  but  upon  its  rental 
value.  It  was  not  allowed  for  the  period  the  dredge  was  actually  out 
of  commission,  a  period  of  ten  months,  but  only  for  the  period  (three 
months)  which  the  master  and  the  District  Judge  ascertained  from 
the  proof  was  actually  necessary  for  its  raising  and  restoration,  if  rea- 
sonable expedition  had  been  employed  to  that  end  by  the  libelant.  The 
master  allowed  the  lowest  amount  testified  to  by  the  witness  Crandall, 
rather  than  the  amount  fixed  by  Ryan,  assigning  as  his  reason  that 
Crandall  showed  greater  familiarity  with  dredges  and  their  rental  val- 
ue than  did  Ryan,  and  the  District  Judge  approved  this  finding.  The 
difference  between  the  values  fixed  by  the  two  witnesses  was  $1,000. 
We  are  not  willing  to  disturb  the  master's  conclusion,  concurred  in  by 
the  District  Judge,  in  view  of  their  better  opportunities  to  determine; 
as  between  the  two  witnesses. 

[5]  The  master  and  the  District  Judge  awarded  interest  upon  each 
item  from  the  date  of  payment  until  the  date  of  final  decree,  the  inter- 
est aggregating  $4,210.48.  The  allowance  of  interest  on  the  award  in 
collision  cases,  where  the  libelant  is  without  fault,  is  discretionary  (The 
Itasca  [D.  C]  117  Fed.  885 ;  The  North  Star,  62  Fed.  71,  10  C.  C.  A. 
262),  though  "the  general  rule  of  law,  or  practice,  rather  is  to  allow 
interest  *  *  *  where  the  amount  of  damages  is  uncertain  and  is 
matter  for  proof,  from  the  date  when  they  were  liquidated;  that  is, 
fixed  by  judicial  ascertainment"  (Kelley  v.  City  of  Cleveland,  176  Fed. 
498,  lOO  C.  C.  A.  108).  Two  circumstances  militate  against  the  equity 
of  allowing  interest  in  this  case  prior  to  the  date  of  final  decree.  The 
period  of  repairs  was  extended  over  a  period  of  ten  months,  when  the 
proof  shows  a  period  of  three  months  should  have  sufficed.  This  nec- 
essarily postponed  the  date  of  the  final  decree,  since  the  amount  of 
damages  were  not  ascertainable  until  the  restoration  of  the  dredge  was 
completed.  Again,  parts  of  the  dredge  were  put  in  better  condition 
after  the  restoration  than  they  were  before  the  collision,  since  the  new 
replaced  the  old.  This  advantage  inured  to  the  libelant,  without  cost  to 
it,  since  it  was  allowed  the  full  cost  of  replacement.  In  The  Grace 
E>anforth  (D.  C.)  97  Fed.  978,  interest  was  disallowed  because  the  Dis- 
trict Court  found  that  "the  vessel  was  placed  in  better  condition  than 
before  the  collision."  We  think  the  equities  of  this  case  require  the 
disallowance  of  interest  prior  to  the  date  of  the  final  decree. 
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The  decree  of  the  District  Court  is  modified,  by  reducing  its  total 
amount  to  $41,481.14,  and  the  amounts  of  the  decrees  against  the  re- 
spective respondents  to  one-half  of  that  sum,  or  $20,740.57,  and,  as  so 
modified,  is  affirmed. 


(260  Fed.  19) 

THE  SEGURANCA. 

DIXON  V.  GEORGE  W.  HOWE  &  CO. 

(Circnlt  Court  of  Appeals,  Fifth  Circuit.    February  13,  1918.    On  Application 

to  Modify  Order,  February  27,  1918.     Rebearing  Denied 

April  3,  1918.) 

No.  3127. 

!•  Appeai.  and  Bbrob  ^=»32^— Parties  to  Appeai/— Bringing  in  by  Amend- 
ment. 

The  Circuit  Court  of  At>peal8  may  permit  a  party,  which  has  been 
omitted  from  an  appeal  and  not  summoned  and  severed,  to  be  brought  in 
by  amendment,  where  it  appears  and  waives  citation. 

2.  Principal  and  Agent  ^=»169(2) — Charter  bt  Agents — Ratification  by 

Owner. 

Thd  owner  of  a  vessel,  which  adopted  and  carried  out  a  charter  party, 
and  in  a  suit  by  the  charterer  based  a  cross-libel  thereon,  is  bound  by  Its 
terms,  although  it  was  originally  made  by  agents  without  authority. 

3.  Shipping  ^=>51 — Charters — CollAction  op  Freight  Money — Liability 

OF  Vessel. 

The  master  of  a  ship,  although  the  agent  of  the  owners.  Is  under  duty 
to  collect  freight  money  for  the  benefit  of  a  charterer;  and  where  the 
duty  exists,  both  the  vessel  and  owner  are  liable  for  his  acts  or  omissions 
in  respect  to  its  exercise,  and  for  stronger  reason  the  ship  is  liable, 
where  the  collection  is  made  by  the  owners  themselves. 

4.  Shipping  ^=»110— Charters — Liability  for  Improper  Stowage. 

Where,  as  required  by  the  charter,  a  ship  was  loaded  by  stevedores 
employed  by  the  charterer,  but  '*under  the  supervision  of  the  master,"  the 
charterer  cannot  be  held  liable  for  Improper  stowage. 

5.  Shipping   ^=>171 — Charters — Demurrage — Cesser   Clause. 

Where  all  the  terms,  conditions,  and  exceptions  of  the  charter  party 
are  by  recital  incorporated  In  the  bills  of  lading  signed  by  the  master, 
the  charterer  is  protected  by  the  cesser  clause  from  liability  as  to  all 
demurrage  incurred  after  the  signing  of  the  bills  of  lading. 

6.  SniPPii^G  ^=»49(2) — Charters — Mistake  in  Settlement — Interest. 

The  owners  of  a  chartered  ship  held  entitled  to  interest  on  an  amount 
due  them  from  the  charterer,  but  retained  by  the  charterer  through  a 
mutual  mistake  when  the  settlement  was  made. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana ;  Ruf us  E.  Foster,  Judge. 

Suit  in  admiralty  by  George  W.  Howe  &  Co.  against  the  steamship 
Seguranca  and  Hiram  Dixon,  master,  claimant.  Decree  for  libelant, 
and  claimant  appeals.    Modified  and  affirmed. 

J.  C.  Hollingsworth,  of  New  Orleans,  La.,  for  appellant. 
John  C.  Avery,  of  Pensacola,  Fla.,  and  William  Grant  and  Wm. 
B.  Grant,  both  of  New  Orleans,  La.,  for  appellee. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  [1]  Upon  the  hearing  of  this  appeal, 
counsel  for  the  appellee  directed  the  court's  attention  to  the  fact 
that  the  National  Surety  Company,  surety  on  the  stipulation  for  the 
release  of  the  Seguranca,  which  was  seized  under  the  libel,  and 
which  was  a  party  respondent  in  the  final  decree  rendered  in  the 
District  Court  jointly  against  the  claimant  and  itself,  was  not  made 
a  party  to  the  appeal,  that  there  had  not  been  a  summons  and  sev- 
erance as  to  it,  and  that  it  had  not  been  notified  of  the  appeal.  On 
the  authority  of  The  Bylands,  231  Fed.  101,  145  C.  C.  A.  289,  and 
of  Estes  V.  Trabue,  128  U.  S.  225,  9  Sup.  Ct.  58,  32  L.  Ed. 
437,  it  is  suggested  that  it  is  our  duty  to  dismiss  the  appeal,  of  our 
own  motion,  for  want  of  jurisdiction  of  the  necessary  parties  to  the 
appeal.  The  appellant  resists  this  motion,  and  has  applied  for  leave 
to  amend  his  petition  for  an  appeal  and  the  citation,  by  making  the  Na- 
tional Surety  Company  a  party  to  the  appeal,  and  has  accompanied  his 
application  with  the  voluntary  appearance  of  the  National  Surety 
Company,  and  a  waiver  of  service  of  citation,  and  a  joinder  in  the 
appeal.  In  accordance  with  our  ruling  in  the  case  of  The  Mary  B. 
Curtis,  250  Fed.  9,  162  C.  C.  A.  181,  decided  at  this  term,  and  for  the 
reasons  there  given,  we  will  allow  the  amendment  of  the  appeal  by  the 
making  of  the  National  Surety  Company  a  party  to  it,  and,  the  amend- 
ment being  considered  made,  as  prayed  for,  the  appeal  will  be  allowed 
to  stand  for  decision  upon  the  merits. 

The  first  contention  of  the  appellant  is  that  the  District  Court  had 
no  jurisdiction  to  proceed  in  rem,  because  (1)  there  was  no  charter 
party  between  the  owners  of  the  Seguranca  and  the  libelants,  on  which 
to  base  the  ship's  liability ;  and  (2)  because  the  cause  of  action,  if  any 
existed,  was  a  personal  one  against  the  owners,  and  not  the  proper 
foundation  for  a  proceeding  in  rem. 

[2]  The  real  cause  of  action  of  libelant  was  for  freight  money  col- 
lected by  the  shipowners  from  a  consignee  at  destination,  which  was 
the  property  of  the  charterers  of  the  ship,  and  was  received  for  the 
use  of  the  charterer  and  not  turned  over  to  them.  The  original  libel 
had  attached  to  it  as  an  exhibit  what  purported  to  be  a  copy  of  the 
charter  party,  on  which  the  libel  proceeded.  As  a  matter  of  fact,  how- 
ever, the  copy  attached  to  the  libel  was  not  that  of  charter  party  be- 
tween libelant  and  respondents,  but  of  one  between  respondents  and 
Allen  and  Friedrichs,  who  are  not  parties  to  the  libel.  The  facts  were 
that  the  ship  was  originally  chartered  by  the  respondents  to  Allen  and 
Friedrichs  for  a  certain  amount,  and  was  thereafter  again  chartered 
to  libelant  for  an  increased  amount.  The  second  charter  party  was 
signed,  on  behalf  of  the  owners,  by  Allen  and  Friedrichs,  as  agents. 
Their  authority  to  act  for  the  owners  is  disputed. 

We  find  it  unnecessary  to  determine  whether  Allen  and  Friedrichs 
originally  had  authority  to  sign  the  charter  party  on  behalf  of  the 
owners.  The  record  abundantly  shows  that  the  owners  ratified  the 
second  charter  party  with  appellee,  both  in  correspondence  prior  to 
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the  filing  of  the  libel  and  by  their  conduct  in  the  proceeding  itself.  In 
paragraph  3  of  their  original  answer  they  deny  the  allegations  of  ar- 
ticle third  of  the  libel,  **except  the  averment  by  libelant  that  a  charter 
party  was  entered  into  between  the  libelant  and  the  steamship  Segur- 
anca  of  date  May  28,  1915,  presently  objecting  to  any  and  all  aver- 
ment of  the  contents  thereof,  and  the  said  parties  will  object  to  any 
other  proof  than  the  document  itself."  The  original  document  was 
introduced  in  evidence  on  the  hearing  on  March  28,  1916.  The  appel- 
lant, as  claimant  of  the  steamship  Seguranca,  filed  a  cross-libel  against 
libelant,  relying  in  it  upon  rights  claimed  to  have  been  given  him 
by  '*the  charter  party  averred  in  the  original  libel,  and  the  basis  of  the 
said  libel  by  paragraph  three  thereof,"  and  asking  affirmative  relief 
based  upon  provisions  of  said  charter  party,  and  asking  that  libelant 
be  required  to  furnish  a  bond  to  respond  to  the  cross-libel  under  ad- 
miralty rule  53  (29  Sup.  Ct.  xlv),  and  that  proceedings  under  the  orig- 
inal libel  be  stayed  until  such  security  was  given. 

By  expressly  admitting  in  his  answer  the  execution  of  a  charter 
party  between  appellant  and  appellee  of  like  date  as  the  one  sued  on, 
and  by  relying  upon  it  as  a  basis  for  relief  in  the  cross-libel,  we  think 
the  appellant  is  concluded  from  disputing  that  the  second  charter 
party  was  binding  on  him  and  the  ship,  whatever  may  have  been  the 
original  incapacity  of  Allen  and  Friedrichs  to  execute  it  as  agents  for 
the  owners.  This  would  be  true,  even  though,  as  appears  to  have  been 
the  case,  the  original  charter  party  was  between  the  owners  and  Allen 
and  Friedrichs,  and  at  a  lower  rate  of  freight,  and  the  charter  party 
on  which  the  Hbel  is  based  was  in  its  inception  a  contract  between  Al- 
len and  Friedrichs  and  appellee  at  a  higher  rate  of  freight.  Its  sub- 
sequent adoption  by  the  owners  of  the  Seguranca  justified  the  libel 
against  them  based  on  it. 

[3]  The  appellant  also  contends  that,  conceding  the  charter  party 
to  be  binding  on  appellant,  the  liability  sought  to  be  enforced  by  the 
libel  was  a  personal  one  against  the  owners,  and  would  not  sustain  a 
proceeding  in  rem  against  the  Seguranca.  The  lack  of  authority  in 
the  master  to  execute  the  master's  five  days'  note  may  be  conceded, 
and  still  the  libel  may  be  sustained  in  rem.  The  master,  though  he 
may  be  the  agent  of  the  owner,  is  under  a  duty  to  collect  freight 
money  for  the  benefit  of  the  charterer,  and  where  the  duty  exists,  his 
owners  are  liable  for  his  acts  or  omissions  in  respect  to  its  exercise. 
Parsons,  Shipping  and  Admiralty,  vol.  2,  §  28;  The  Port  Adelaide 
(D.  C.)  59  Fed.  174;  Id.,  62  Fed.  486,  10  C.  C.  A.  505;  The  Maiden 
City  (D.  C.)  33  Fed.  715.  The  master,  therefore,  had  implied  authority 
to  bind  the  owners  and  the  ship  in  the  matter  of  collection  of  freight 
money,  due  the  charterers. 

In  this  case,  the  owners  of  the  Seguranca  themselves  made  the  col- 
lection, of  the  freight  money  due  the  charterers  on  the  consignment  of 
the  Pensacola  Lumber  &  Timber  Company,  and  the  master's  author- 
ity is  not  involved.  If  the  act  or  omission  of  the  master,  when  he  has 
authority  to  collect  freight  money  belonging  to  the  charterer,  is  bind- 
ing on  the  owners  and  on  the  ship  in  a  proceeding  in  rem  (as  was  held 
in  the  cases  cited),  surely  the  liability  of  the  owners  for  the  making 
102  C.C.A.--13 
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of  such  collections  and  refusing  to  account  to  the  charterer  therefor, 
can  also  be  enforced  in  a  proceeding  in  rem  against  the  ship.  It  is 
conceded  that  the  owners  collected  the  freight  money  due  the  charter- 
ers on  the  consignment  of  the  Pensacola  Lumber  &  Timber  Company 
on  arrival  of  the  Seguranca  at  destination,  and  still  withhold  the  same. 

The  only  possible  answer  to  the  liability  of  the  ship  for  the  amount 
so  withheld,  as  we  view  it,  would  be  the  existence  of  a  valid  offset  in 
favor  of  the  owners.  The  plea  of  estoppel  is  without  merit,  in  view  of 
the  reservation  in  favor  of  appellee,  expressed  in  terms  in  the  agree- 
ment on  which  it  is  based. 

[4]  The  appellant  claimed  as  an  offset  damage  alleged  to  have 
been  suffered  by  him  because  of  improper  loading  of  the  Seguranca 
by  the  stevedores  employed  by  the  appellee  as  charterer,  consisting  in 
the  expense  of  removal  of  part  of  the  cargo  and  loss  of  revenue,  claim- 
ed to  have  been  due  to  shortage  of  cargo  due  to  improper  loading.  The 
evidence  is  conflicting  as  to  whether  the  admitted  tenderness  of  the  ship 
after  it  was  loaded  was  due  to  improper  stowage  of  the  cargo  or  to 
the  alleged  crankiness  of  the  ship  herself.  We  find  it  unnecessary  to  de- 
termine as  between  these  causes.  Section  15  of  the  charter  party  pro- 
vided that : 

"The  charterers  or  their  agents  shall  provide  and  pay  a  stevedore  to  do 
the  stowing  of  the  cargo  under  the  supervision  of  the  master." 

One  Tracy  was  employed  by  the  charterer  to  do  the  loading.  His 
testimony  is  to  the  effect  that  the  loading  was  done  in  a  manner  known 
to  and  approved  by  the  master,  and  that  additional  cargo  of  resin,  a 
subject  of  complaint  by  the  appellant,  was  put  on  the  ship  only  after 
the  intention  to  do  so  was  made  known  by  Tracy  to  the  master,  and 
that  the  master  made  no  objection,  until  after  it  was  loaded  on  the 
ship,  and  that  the  first  objection  or  protest  made  by  the  master  was 
after  the  ship  was  loaded  and  when  a  list  became  apparent.  It  is  true 
that  the  evidence  of  the  master,  Dixon,  is  partly  in  conflict  with 
Tracy's.  The  District  Judge,  after  hearing  the  evidence  of  both, 
came  to  the  conclusion  that  any  improper  stowing  of  cargo  was  due  to 
the  joint  fault  of  the  stevedore,  Tracy,  and  the  master,  Dixon,  and 
under  the  terms  of  the  charter  party,  it  was  made  the  master's  duty  to 
supervise  the  stowing  of  the  cargo.  Under  these  circumstances,  we 
agree  with  the  conclusion  reached  in  the  District  Court  that  the  appel- 
lant should  take  nothing  by  reason  of  this  offset. 

[5]  The  offset  based  on  demurrage,  claimed  for  delay  in  unloading 
at  destination,  is  covered  by  cesser  clause  of  the  charter  party,  which 
provides : 

Sec.  20.  "Charterers*  responsibility  under  this  charter  shall  cease  as  soon 
as  the  cargo  Is  shipped  and  bills  of  ladins?  signed,  provided  all  the  condi- 
tions called  for  in  this  charter  have  been  fulfilled  or  provided  for  by  bUls  of 
lading." 

The  bills  of  lading  provided  that : 

"All  the  terms,  provisions,  and  exceptions  [of  the  charter]  are  herewith  In- 
corporated and  form  a  part  hereof." 
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The  bills  of  lading  making  equivalent  provision  with  the  charter  for 
the  owner's  security,  the  cesser  clause  became  fully  operative  in  favor 
of  the  charterer  as  to  all  demurrage  incurred  after  the  signing  of  the 
bills  of  lading. 

[8]  In  the  adjustment  between  the  charterer  and  the  master  at 
Pensacola,  before  the  ship  sailed,  through  a  mistake  in  rate  of  ex- 
change, the  master  for  the  owners  received  $677.50  less  than  the  own- 
ers were  entitled  to.  The  District  Judge  allowed  this  to  appellant  as 
an  offset,  but  denied  the  appellant  interest  on  it  from  the  time  of 
settlement.  The  District  Judge  allowed  the  appellees  interest  on  the 
amount  of  freight  money  held  back  by  the  owners.  "The  allowance  of 
interest  by  way  of  damages  in  cases  of  collision,  and  other  cases  of 
pure  damage,  *  *  *  is  in  the  discretion  of  the  court."  The  Scot- 
land, 118  U.  S.  507,  6  Sup.  Ct.  1174,  30  L.  Ed.  153.  The  claim  of 
appellant  for  the  recovery  of  the  $677.50  was  not  in  the  nature  of  a 
recovery  of  pure  damage.  It  was  money  retained  by  mutual  mistake  by 
the  charterer,  and  the  remedy  for  its  recovery  would  be  in  the  nature 
of  an  action  for  money  had  and  received  by  the  charterer  for  the  use 
of  the  owners,  which  is  in  its  nature  a  contractual  liability.  In  view  of 
this  fact,  we  think  that  the  amount  should  bear  interest  from  the  time 
it  should  have  been  paid.  As  the  District  Court  allowed  interest  in 
favor  of  the  appellees  on  the  principal  claim,  we  think  interest  should 
have  been  allowed  the  appellant  on  the  offset,  from  the  date  of  settle- 
ment in  Pensacola  to  the  date  of  final  decree. 

In  this  respect,  the  decree  of  the  District  Court  is  modified,  and,  as 
so  modified,  is  affirmed. 

On  Application  to  Modify  Order. 

PER  CURIAM.  This  cause  coming  on  to  be  heard  upon  the  appli- 
cation of  the  appellee  to  modify  the  former  order  of  this  court,  modi- 
fying and  affirming  the  decree  of  the  District  Court,  and  adjudging 
that  appellant  have  and  recover  of  the  appellee  the  cost  of  the  appeal, 
by  disallowing  the  appellant  any  costs  of  appeal,  and  it  being  made 
to  appear  that  the  appellant  and  cross-libelant  recovered  upon  his 
appeal  less  than  the  sum  or  value  of  $300,  exclusive  of  costs : 

It  is  ordered  that  the  former  order  of  this  court  be  modified,  and 
that  the  decree  of  the  District  Court,  as  modified  by  said  former  order 
of  this  court,  be  affirmed,  but  that  the  appellant  and  cross-libelant  re- 
cover no  costs,  but  is  adjudged  to  pay  the  costs  of  appeal,  for  which 
execution  may  issue. 
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(250  Fed.  24) 

SPENCER  V.  BABYLON  R.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  13,  1918.) 

No.  153. 

1.  Appeal  and  Ebrob  $^s»l61 — Right  of  Review — Estoppel  by  Acceptance 

OP  Benefits. 

Unless  there  is  a  separable  controversy,  or  unless  there  Is  some  sum 
to  which  a  party  Is  entitled  In  any  event,  he  may  not  accept  the  benefit 
of  a  decree  and  later  appeal. 

2.  Receivers  ^=»146 — Redelivery  of  Property — Effect. 

An  order  directing  the  receiver  of  a  corporation  to  restore  the  property 
to  the  corporation,  subject  only  to  the  right  to  issue  receiver's  certificates 
to  pay  taxes  and  other  expenses  Incurred  by  him,  which  was  carried  into 
effect,  divested  the  court  of  Jurisdiction  over  the  property  and  of  the  power 
to  adjudicate  upon  the  validity  of  taxes  thereafter  assessed  and  levied 
thereon. 

3.  Courts  ^=»282(1) — Jurisdiction  of  Federal  Courts — Review  of  Assess- 

ment. 

Where  a  state  by  constitutional  statutes  has  established  tribunals  vested 
with  exclusive  power  to  make  assessments,  and  provided  certiorari  to  tho 
state  courts  for  review  of  their  actions  and  for  relief  against  overvaluation 
and  Inequality  of  assessment,  a  federal  court  is  without  jurisdiction  to 
review  such  an  assessment  collaterally  and  to  reassess  the  property,  not 
at  least  in  a  case  where  the  plaintiff  has  not  exhausted  the  judicial  reme- 
dies so  provided. 

4.  Taxation  ^=>843 — Penalties  for  Nonpayment  op  Tax — ^Persons  Liable 

FOR  Penalties. 

Where  a  corporation  unsuccessfully  contests  the  validity  of  taxes  on 
Its  property  until  after  they  are  due  and  payable,  it  Is  subject  to  tho 
statutory  interest  and  penalties  for  nonpayment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Suit  in  equity  by  William  B.  Spencer  against  the  Babylon  Railroad 
Company.  Cross-appeals  by  Henry  Tuthill,  as  County  Treasurer,  and 
Arthur  Carter  Hume,  receiver  of  defendant,  from  certain  orders.  Re- 
ceiver's appeal  dismissed  in  part,  and  orders  affirmed  in  part.  County 
Treasurer's  appeal  dismissed. 

See,  also,  233  Fed.  803. 

This  case  conies  up  on  two  cross-appeals — the  first,  an  appeal  by  Henry  P. 
Tuthill,  as  county  treasurer  of  Suflfollc  county,  from  two  decrees  herein  entered 
May  8,  1917,  by  the  District  Court  for  the  Eastern  District  of  New  York ;  the 
other,  by  Arthur  C.  Hume,  as  receiver  of  the  Babylon  Railroad  Ck)mpany,  from 
the  same  decrees.  The  record  does  not  definitely  state  the  nature  of  the  origi- 
nal suit,  but  it  seems  to  have  been  the  usual  bill  of  sequestration,  brought  by  a 
creditor  of  the  defendant  corporation  for  the  appointment  of  a  receiver  and 
the  distribution  of  the  assets  of  the  defendant  against  dissipation  and  waste 
through  executions,  attachments,  and  other  legal  process  of  the  court.  Paul  T. 
Brady  and  Willard  V.  King  were  appointed  receivers  of  the  property  on  the 
20th  day  of  January.  1911,  and  Ralph  J.  Hawkins  was  substituted  in  their 
place  on  February  15, 1913.  On  the  24th  of  October,  1913,  the  rec*eiver  filed  his 
accounts  up  to  September  30,  1913,  in  which  he  showed  accrued  taxes  levied 
upon  the  defendant  amounting  to  the  sum  of  $5,828.27.  On  the  12th  of  De- 
cember, 1913,  the  court  passed  an  order  directing  the  receiver  to  turn  back  to 
the  defendant  aU  its  property,  subject  to  the  right  of  the  receiver  to  issue 

^=s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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receiver's  certificates  covering  the  property  in  amount  sufficient  to  pay  the  re- 
ceiver's compensation  and  all  debts  and  liabilities  incurred  by  him  as  such. 
On  the  13th  of  December,  1913,  the  property  was  so  delivered  to  the  officers  of 
the  defendant,  who  have  been  operating  the  same  since  that  time.  On  the 
27th  of  February,  1914,  the  court  passed  an  order  authorizing  the  receiver  to 
sell  receiver's  certificates  for  the  face  value  of  $10,040.51,  the  proceeds  of  the 
same  to  be  used  in  part  for  the  purpose  of  paying  the  taxes  due  and  shown  by 
the  report  of  the  receiver,  Hawkins,  as  aforesaid. 

Hawkins  failed  to  dispose  of  the  receiver's  certificates  within  the  60  days 
required  by  the  order,  and  on  the  12th  of  May,  1914,  he  obtained  an  order 
directing  the  defendant  to  show  cause  why  he  should  not  be  given  further  au- 
thority to  sell  them,  or  again  to  take  into  his  custody  the  property  of  the 
defendant.  This  hearing  was  adjourned  from  time  to  time  until  September  9, 
1914.  Meanwhile,  and  on  the  24th  of  July,  1914,  the  village  of  Babylon  pub- 
lished a  notice  of  sale  of  the  defendant's  property  for  the  arrears  of  taxes,  at 
public  auction,  for  the  15th  day  of  August,  1914.  The  taxes  for  which  the 
sale  was  to  be  had  covered  the  years  1910,  1911,  1912,  1913,  and  1914,  and 
amounted  to  $846.03.  On  the  7th  day  of  August,  1914,  the  defendant  procured 
an  order  from  the  District  Court  directing  the  authorities  of  the  village  of 
Babylon  to  show  cause  why  this  sale  should  not  be  stayed,  and  this  proceeding 
was  adjourned  until  September  9,  1914,  upon  condition  that  the  taxes  for  the 
years  1910  and  1911  should  be  paid,  and  they  were  so  paid  on  the  27th  of 
August,  1914,  to  the  amount  of  $305.79.  When  this  last  proceeding,  together 
with  the  receiver's  proceeding,  came  on  for  a  hearing,  on  September  9,  1914» 
the  matter  was  again  adjourned  until  the  16th  of  October,  1914,  when  the 
court  granted  a  permanent  injunction  against  the  village  of  Babylon,  forbidding 
any  sale  for  taxes  levied  for  the  years  1912  and  1913,  but  for  some  reason  un- 
disclosed no  order  was  ever  entered  on  this  decision. 

This  being  the  posture  of  the  case  on  January  13,  1915,  the  District  Court 
signed  an  order  to  show  cause  against  the  villages  of  Babylon  and  Amityvllle, 
and  the  town  of  Babylon,  and  the  county  treasurer  of  Suffolk  county,  for  a 
permanent  Injunction  restraining  them  from  selling  the  property  of  the  de- 
fendant for  any  taxes  during  the  years  1910,  1911,  1912,  1913,  and  1914.  This 
application  was  made  upon  affidavits  by  the  president  of  the  defendant  and 
its  aTiditor.  The  basis  of  the  application  was  that  the  defendant  had  dis- 
covered that  the  taxes  for  the  years  in  question  were  improperly  levied,  ex- 
cessive in  amount,  and  not  valid  liens  against  the  property  of  the  defendant, 
and  that  the  receivers  of  the  company  never  took  any  steps  to  review  such 
taxes  or  assessments  or  to  reduce  them.  Tlie  matter  remained  undecided,  and 
on  October  16,  1915,  the  county  treasurer  of  Suffolk  filed  a  notice  of  motion  al- 
leging that  upon  the  final  hearing  he  would  pray  for  an  order  declaring  that 
the  taxes  set  forth  in  certain  earlier  answering  affidavits  of  Tuthill  and 
Leslie  be  adjudged  to  be  valid  liens  upon  the  property  of  the  railroad  company, 
entitled  to  immediate  payment,  and  for  an  order  directing  sale.  On  Novem- 
ber 5,  1915,  and  following,  testimony  was  taken  upon  the  validity  and 
amount  of  the  taxes  in  question,  and  finally,  on  May  18,  1916,  the  court  filed 
an  opinion  (233  Fed.  803)  fixing  the  fair  valuation  of  the  special  franchise 
taxes  for  each  year  up  to  the  year  1915  at  $23,000.  These  franchise  taxes  were 
substantially  the  only  taxes  contested  between  the  parties.  This  opinion  was 
followed  on  the  12th  day  of  July,  1916,  by  an  order  of  the  court  fixing  the 
value  of  the  private  property  at  a  stated  sum  per  mile  and  the  total  value  of 
the  special  franchise  at  $23,000.  This  order  was  based  upon  a  reassessment 
of  the  property,  in  disregard  and  correction  of  the  assessments  of  the  New 
York  state  board  of  tax  commissioners,  and  included  the  years  1910  to  1914, 
inclusive. 

There  ensued  a  number  of  complicated  proceedings  looking  to  the  enforce- 
ment of  this  order,  among  them  an  application  by  Tuthill,  county  treasurer, 
asking  that  the  taxes  of  1915  be  likewise  included  upon  the  same  terms. 
EJventually  the  court,  at  the  instance  of  the  present  receiver,  Hume,  undertook 
to  correct  certain  errors  in  the  order  of  July  12,  1916,  and  to  submit  the  taxes 
of  1915  and  1916  to  the  same  reassessment    To  this  end  eventually  two  orders 
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were  entered  on  May  8,  1917,  which  are  those  appealed  from.  These  orders 
together  fixed  the  equalized  assessment  of  the  special  franchise  assessments 
at  60  per  cent,  of  $23,000,  or  f;i3,800,  and  included  the  taxes  of  1915  and 
1916.  In  respect  of  these  two  changes  the  county  treasurer  now  complains, 
being  satisfied  with  the  order  of  July  12,  1916.  The  county  treasurer  received 
the  payments  required  by  these  orders  on  May  17,  1917,  and  on  May  21,  1917, 
took  an  appeal  from  each.  The  appeal  of  the  receiver  was  taken  later.  The 
receiver  then  moved  to  dismiss  the  appeal  of  the  county  treasurer,  on  the 
ground  that  by  receiving  payment  in  full  under  the  orders  of  May  8,  1917,  he 
had  waived  any  right  to  appeal.  Upon  his  own  appeal  he  urged  only  three 
points:  First,  that  there  was  no  ground  for  any  assessment  for  special  fran- 
chise; second,  that  certain  taxes  on  the  private  rights  of  way  were  illegally 
levied  on  the  face  of  the  roll,  because  not  properly  distributed  between  dis- 
tricts ;  third,  that  no  interest  or  penalties  should  have  been  allowed  against 
the  defendant. 

Arthur  Carter  Hume,  of  New  York  City,  for  appellant  Hume. 
Percy  L.  Housel,  of  Riverhead,  N.  Y.,  for  appellant  Tuthill. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as  above). 
[  1  ]  The  appeal  of  the  county  treasurer  must  be  dismissed.  The  gen- 
eral rule  is  well  settled  that  unless  there  is  a  separable  controversy, 
or  unless  there  is  some  sum  to  which  the  appealing  party  is  entitled  in 
any  event,  he  may  not  accept  the  benefit  of  the  decree  and  later  ap- 
peal. Chase  v.  Driver,  92  Fed.  780,  34  C.  C.  A.  668;  Albright  v. 
Oyster,  60  Fed.  644,  9  C.  C.  A.  173.  There  was  here  no  separable  con- 
troversy, such  as  existed  in  Goepel  v.  Kurtz,  216  N.  Y.  343,  110  N.  E. 
769,  Carson  L.  Co.  v.  St.  Louis  &  S.  F.  R.  Co.,  209  Fed.  191,  126  C. 
C.  A.  139,  and  Snow  v.  Hazlewood,  179  Fed.  182,  102  C.  C.  A.  448,  for 
the  whole  claim  turned  upon  the  proper  amount  of  the  assessment  for 
special  franchises.  Nor  was  there  any  sum  concededly  due  to  the 
county  treasurer,  since  the  receiver  contended  from  the  outset  that 
there  was  no  basis  for  any  special  franchise  tax  whatever.  Indeed,  if 
the  receiver  should  have  succeeded  in  his  contention  below  or  in  this 
court,  the  county  treasurer  would  have  to  restore  the  payment  which 
he  has  already  collected.  Nor  do  we  think  that  the  provision  in  the 
opinion,  not  the  decree,  covered  this  question,  assuming  that  the  court 
below  could  affect  the  right  to  appeal  in  any  way,  a  point  we  do  not 
decide.  The  opinion  only  provided  that  an  appeal  by  the  municipal 
authorities  should  not  stay  their  rights  to  collect  their  taxes.  What  ef- 
fect the  collection  of  the  taxes  should  have  upon  the  right  to  appeal  was 
a  very  different  matter,  and  one  which  the  District  Court  did  not  at- 
tempt to  determine  whatever  its  power.  Indeed,  the  whole  point  is 
irrelevant,  as  the  opinion  of  the  court  is  not  a  part  of  the  decree,  and 
the  provisions  of  the  decree  touching  appeals  has  nothing  to  do  with 
the  question. 

[2]  Coming,  now,  to  the  appeal  of  the  receiver,  we  think  that  the 
whole  proceedings  to  review  the  assessments  were  in  fact  without  ju- 
risdiction, and  that  they  should  not  have  been  attempted  over  the  ob- 
jection of  the  county  treasurer.  As  to  the  taxes  of  1915  and  1916, 
they  were  assessed  after  the  time  when  the  custody  of  the  res  had 
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passed  from  the  District  Court  (the  assessment  and  probably  the  levy 
for  1914  was  before  December  13,  1913).  Assuming,  as  we  may,  that 
that  court  had  the  right,  after  December  13,  1913^  to  reserve  the  is- 
suance of  receiver's  certificates  to  pay  for  assessments  for  taxes  and 
other  receiver's  expenses  incurred  during  pendency  of  the  receivership, 
and  even  assuming  that  as  an  incident  to  that  reservation  it  had  the 
power  to  enjoin  the  assertion  of  these  taxes  in  so  far  as  it  might  be 
necessary  to  a  complete  disposal  of  the  controversy,  nevertheless  the 
reservation  could  not  extend  beyond  those  matters  which  were  left 
undecided  at  the  time  the  court  lost  custody  and  none  of  the  subsequent 
taxes  under  any  construction  lay  within  the  further  power  of  the  court. 
We  do  not  agree  that,  having  lost  custody,  the  court  could  reserve  a 
general  jurisdiction  under  a  reserved  power  to  resume  possession  at 
some  future  time. 

[3]  We  think,  moreover,  that  the  District  Court  was  also  without 
jurisdiction  in  its  review  of  the  assessments  for  special  franchises  for  ' 
the  years  1910-1914.  Under  the  statute  of  New  York  the  power  to 
assess  special  franchises  is  vested  in  the  state  board  of  tax  commis- 
sioners, an  official  body  with  sole  jurisdiction  for  that  purpose.  New 
York  Tax  Law  (Consol.  Laws,  c.  60)  §§  43,  44,  45.  An  adequate  means 
of  review  of  their  assessment  is  provided  in  that  statute  by  certiorari 
in  the  Supreme  Court  of  the  state,  under  section  46.  Now  there  was 
no  question  in  the  case  at  bar  of  the  jurisdiction  of  the  state  board  of 
tax  examiners,  or  of  any  irregularity  in  the  assessment,  le\'y,  or  ex- 
tension on  the  rolls  by  which  the  tax  was  imposed.  The  law  of  New 
York  gives  an  assessment  once  made  with  jurisdiction  the  force  of  a 
judgment  which  cannot  be  collaterally  attacked.  Swift  v.  Pough- 
keepsie,  37  N.  Y.  511 ;  U.  S.  Trust  Co.  v.  New  York,  144  N.  Y.  488, 
39  N.  E.  383.  No  error  as  to  the  actual  value  of  the  property  assessed 
is  open  for  reconsideration  (People  ex  rel.  Insurance  Co.  v.  Coleman, 
107  N.  Y.  541,  14  N.  E.  431 ;  New  York  v.  Chase,  etc.,  Co.,  206  N.  Y. 
3,  99  N.  E.  143),  though  this  limitation  does  not,  of  course,  apply  any 
more  than  in  the  case  of  a  judgment,  if  the  assessors  had  no  jurisdic- 
tion (Bruecher  v.  Portchester,  101  N.  Y.  240,  4  N.  E.  272).  Article  13 
of  the  Tax  Law  (sections  290-294)  gives  full  relief  against  overvalua- 
tion and  inequality  of  assessment,  and  it  is  through  it  alone  that  the 
assessment  may  be  assailed.  The  state  of  New  York  having  the  pow- 
er, subject,  of  course,  to  constitutional  limitations,  to  levy  its  taxes  by 
such  officers  as  it  sees  fit,  no  court  may  set  aside  the  acts  of  the  as- 
sessors and  reassess  the  property,  since  that  is  not  a  judicial  act,  and 
a  judge  has  no  more  power  to  do  it  than  a  layman,  whether  the  ques- 
tion arise  at  law  or  in  equity. 

The  only  ground  for  the  exercise  of  such  a  power  is  as  an  incident 
to  the  right  to  set  aside  the  assessment  as  unconstitutional.  This  the 
Supreme  Court,  in  Raymond  v.  Chicago  Union  Traction  Co.,  207  U.  S. 
20,  28  Sup.  Ct.  7,  52  L.  Ed.  78,  12  Ann.  Cas.  757,  and  Greene  v. 
Louisville  &  Interurban  R.  R.  Co.,  244  U.  S.  499,  37  Sup.  Ct.  673, 
61  L.  Ed.  1280,  Ann.  Cas.  1917E,  88,  did,  holding  that  an  assessment 
may  be  reopened,  and  furthermore  that  the  property  may  in  effect  be 
reassessed,  by  compelling  the  plaintiff  to  consent  to  a  fair  assessment 
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upon  its  property.  These  cases,  however,  both  proceed  upon  the  as- 
sumption that  the  arbitrary  and  discriminating  action  of  the  assessors 
was  in  violation  of  the  Fourteenth  Amendment.  They  each  arose  on 
independent  bill  in  equity,  explicitly  laid  upon  the  violation  of  the  Unit- 
ed States  Constitution,  and  we  do  not  read  them  as  indicating  that  an 
assessment  regularly  made  may  be  reviewed  upon  the  mere  allegation 
that  the  assessment  was  erroneous,  even  though  the  error  proceeded 
from  a  deliberate  effort  to  overvalue  the  plaintiff's  property,  which 
might  properly  be  deemed  a  fraud.  In  the  case  at  bar  there  was  no 
suggestion  of  any  unconstitutional  conduct  of  the  state  board  of  tax 
commissioners,  nor  indeed  the  least  ground  for  such  an  assertion.  At 
most  the  facts  justified  an  error  in  the  way  in  which  the  assessment 
was  made. 

Moreover,  in  each  of  the  cases  cited  there  were  no  means  provided 
in  the  state  statute  by  which  the  action  of  the  assessors  could  be  ju- 
dicially reviewed  as  can  be  done  in  New  York  by  certiorari.  Now  it 
is  true  that  the  Supreme  Court  mentioned  this  fact  only  upon  the  ques- 
tion of  the  plaintiff's  right  to  equitable  relief,  but  we  think  that  the 
distinction  may  be  taken  as  going  deeper.  While  there  may  be  uncon- 
stitutional discrimination  merely  through  their  administration  of  a  val- 
id statute  by  officials,  the  action  prohibited  by  the  Fourteenth  Amend- 
ment must  be  that  of  the  state,  and  it  cannot  be  said,  at  least  under 
ordinary  circumstances  (Ex  parte  Royall,  117  U.  S.  241,  6  Sup.  Ct. 
734,  29  L.  Ed.  868),  when  the  state  has  itself  provided  means  for  the 
correction  of  just  such  miscarriages,  that  the  initial  action  of  its  offi- 
cials is  its  own  until  the  final  result  has  confirmed  it  and  made  idle 
further  appeal  to  the  state  authorities.  Therefore  we  should  be  slow, 
if  the  receiver  or  the  defendant  had  indeed  based  its  claim  upon  the 
Fourteenth  Amendment,  to  admit  any  jurisdiction  to  review  an  as- 
sessment in  the  face  of  section  46  of  the  New  York  Tax  Law. 

What  we  have  said  about  the  assessment  of  the  special  franchises 
applied  equally  to  the  equalization,  since  under  section  45a,  subdivisions 
1  and  2  (as  added  by  Laws  1911,  c.  804),  prior  to  1916^  the  state  board 
was  itself  to  equalize  the  assessment,  and  the  supervisors  must  enter 
that  sum  upon  the  rolls.  As  equalizer  the  state  board  was  as  exempt 
from  judicial  review  as  it  was  as  assessor.  In  so  far,  therefore,  as  the 
District  Court  attempted  any  review  of  the  special  franchise  assess- 
ments as  fixed,  and  necessarily  as  equalized,  by  the  state  board  of  tax 
commissioners,  we  think  that  it  exceeded  its  jurisdiction.  This  point 
the  county  treasurer  raised  originally,  and  could  certainly  raise  it 
here,  if  his  appeal  were  before  us.  Upon  the  receiver's  appeal  we  think 
the  point  is  still  open,  because  the  question  is  not  one  which  the  con- 
sent of  the  parties  can  cure;  rather  it  goes  to  the  assertion  of  a  ju- 
risdiction over  a  subject-matter  which  under  these  circumstances  the 
District  Court  did  not  and  could  not  exercise. 

We  may  assume  that  it  was  open  to  the  District  Court  to  correct  any 
errors  upon  the  face  of  the  rolls,  taking  the  assessments  as  they  stood 
as  to  the  taxes  before  1915,  and  that  the  court  had  jurisdiction  to  that 
end.  However,  aside  from  the  correction  of  the  assessment,  the  re- 
ceiver raises  no  question  of  the  orders  of  May  8,  1917,  except  the 
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validity  of  the  taxes  on  the  private  right  of  way  for  1912,  and  the  pen- 
alties and  interest  charges.  As  to  the  objection  to  the  regularity  of  the 
private  right  of  way  taxes  for  1912,  we  find  upon  the  assessment  rolls 
for  that  year  the  apportionment  of  the  assessments  between  the  sev- 
eral school  districts  (page  33).  The  apportionment  of  the  special  fran- 
chise tax  was  made  by  an  independent  certificate.  This  apportionment 
of  the  private  right  of  way  assessment  upon  the  roll  itself  seems  to  us 
to  have  been  sufficient  under  the  amendment  to  section  40  of  the  Tax 
Law  passed  in  1912  (Laws  1912,  c.  271).  It  is  true  that  no  certificate 
as  required  to  section  40  appears  in  the  record,  but  we  assume  that 
the  assessment  rolls  were  signed  as  a  whole  and  when  the  prescribed 
apportionment  was  made  upon  the  roll  itself  the  general  certificate  was 
sufficient. 

[4]  There  remains  only  the  question  of  penalties  and  interest.  The 
order  of  July  12,  1916,  allowed  only  interest  upon  the  taxes  as  reas- 
sessed, but  the  modified  order  of  May  8,  1917,  changed  this  by  allowing 
the  statutory  penalties  and  the  interest.  We  see  no  reason  why  the 
penalties  and  interest  should  not  have  been  allowed  upon  the  taxes  on 
both  private  rights  of  way  and  special  franchises.  The  court  had  ju- 
risdiction to  reassess  neither,  and  the  amounts  remained  as  fixed  on 
the  rolls.  The  defendant  litigated  their  validity  at  its  peril.  The  pow- 
er of  the  District  Court  was  limited  to  declaring  void  such  taxes  as 
were  levied  without  jurisdiction,  and  perhaps  such  as  were  illegal  upon 
the  face  of  the  rolls.  It  was  therefore  inevitable  that  penalties  and 
interest  should  have  been  allowed.  As  to  the  5  per  cent,  penalty,  this, 
it  is  true,  depended,  under  section  73  of  the  Tax  Law,  upon  a  notice 
from  the  county  treasurer  to  the  collector  of  taxes;  but  we  are  to 
presume  that  the  authorities  did  those  things  rightly  which  should  have 
been  done,  and  that  after  the  taxes  had  been  levied  and  remained  un- 
paid for  30  days  the  notice  was  given. 

In  disposing  of  the  cause  we  must  dismiss  the  receiver's  appeal  in 
respect  of  those  assignments  of  error  which  raise  matters  over  which 
the  District  Court  had  no  jurisdiction.  We  can  neither  affirm  nor  re- 
verse the  orders  in  these  respects,  and  yet  the  case  is  not  one  under 
section  5  of  the  Act  of  March  3,  1875  (18  Stat.  472,  c.  137  [Comp.  St. 
1916,  §  1019]),  where  we  must  dismiss  the  whole  proceedings,  since 
the  court  had  jurisdiction  to  consider  the  validity  of  the  taxes  in  some 
respects.  We  might,  it  is  true,  vacate  the  injunction  and  restore  the 
taxes  to  the  original  sums  upon  the  assessment  rolls ;  but  that  we  could 
do  only  upon  the  county  treasurer's  appeal,  which  is  not  before  us. 
In  such  respects  as  the  District  Court  had  jurisdiction,  we  affirm  the 
orders. 

Therefore  we  dismiss  the  receiver's  appeal  upon  his  fourth  and  fifth 
assignments  of  error,  and  we  affirm  the  orders  upon  the  first,  second, 
third,  and  sixth  assignments  of  errors.  We  dismiss  the  county  treas- 
urer's appeal.  The  orders  of  May  8,  1917,  will  therefore  stand,  but 
their  effect  upon  the  rights  of  the  parties,  in  any  collateral  proceedings 
in  other  courts,  we  do  not  assume  to  consider. 
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(250  Fed.  30)' 

CARSON  et  al.  v.  HURT. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    Marcli  16,  1918.) 

No.  3126. 

1.  MoRTOAOES  ^=»310 — Partial  Release — ^Interest. 

Where  a  vendor  took  a  deed  of  trust  for  the  unpaid  purchase  money, 
which  provided  that  the  purchaser,  his  heirs  or  assigns,  might  obtain  the 
release  of  portions  of  the  land  upon  payment  of  the  amount  due  thereon 
as  prorated,  the  grantees  of  the  purchaser,  who  delayed  in  demanding 
releases,  are  liable  for  the  Interest  accruing  during  the  period  of  delay, 
and  cannot  obtain  releases  on  payment  merely  of  the  amount  originally 
due. 

2.  Mortgages  ^=»310 — Partlal  Release. 

In  the  absence  of  any  provision  to  the  contrary,  a  mortgagee  can  gra- 
tuitously release  any  of  the  land  mortgaged  without  impairing  his  right 
to  enforce  the  mortgage  against  land  not  released ;  hence,  where  a  deed 
of  trust  for  unpaid  purchase  money  provided  for  the  release  of  portions 
on  payment  of  the  amount  due  thereon  as  prorated,  the  fact  that  the 
vendor  released  some  portions  of  the  land  on  different  terms  does  not 
deprive  him  of  the  right  to  demand  the  full  amount  due  on  other  parcels. 

3.  Mortgages  <g=>581(2) — Foreclosure — ^Attorney's  Fees. 

Where  notes  for  unpaid  purchase  money  due  on  land  and  secured  by 
a  deed  of  trust  provided  for  the  payment  of  an  attorney's  fee,  if  placed 
in  the  hands  of  an  attorney  or  collected  by  sfuit,  grantees  of  the  pur- 
chaser, who  made  no  tender  before  foreclosure  suit  of  the  amounts 
which  they  were  required  to  pay  to  secure  the  release  of  their  lands  un- 
der the  trust  deed,  are  liable  for  the  attorney's  fee  provided. 
4  Appeal  and   Error  ^=>907(4) — Review — Presumption — Evidence. 

Where  the  court  did  not  approve  the  statement  of  the  evidence  found 
in  the  record,  as  required  by  equity  rule  75  (198  Fed,  xl,  115  C.  C.  A.  xl). 
but  it  is  certified  by  counsel  to  be  correct,  but  it  does  not  show  that  all 
evidence  or  substance  thereof  is  therein  contained,  it  is  to  be  presumed 
that  the  court's  findings  were  supported  by  evidence  other  than  that 
which  the  record  disclosed,  though  counsel  had  approved  the  statement  of 
the  evidence  as  correct. 

5.  Appeal  and  Error  ^=>1073(1) — Reversal — Complete  Determination. 

Where  three  of  the  defendants  to  a  suit  to  foreclose  a  deed  of  trust 
filed  a  cross-bill  to  remove  a  cloud  from  their  title,  and  the  sole  de- 
fendant to  such  cross-bill  disclaimed  any  interest  and  consented  to  the 
entry  of  any  decree  desired,  the  failure  of  the  court  to  dispose  of  the 
cross-bill,  ^Vhich  did  not  appear  to  have  been  called  to  its  attention,  does 
not  warrant  reversal  of  a  decree  of  foreclosure. 

6.  Mortgages  <©=>579 — Foreclosure — Decree — Modification  on  Appeal. 

Where  a  vendor,  who  took  back  a  deed  of  trust  for  the  impaid  mirchase 
price,  providing  that  the  purchaser  or  his  heirs  or  assigns  might  obtain 
releases  for  any  parcels  not  less  than  040  acres  upon  payment  of  the 
amount  due  thereon  as  prorated,  foreclosed  the  deed  of  trust  against 
unreleased  lands,  which  had  been  disposed  of,  a  modification  of  the 
decree  on  appeal,  consented  to  by  the  vendor,  so  as  to  penult  each  de- 
fendant, by  paying  a  sum  bearing  the  same  porportion  to  the  amount 
decreed  that  his  land  might  bear  to  the  larger  parcel  foreclosed,  to  pre- 
vent the  sale  of  his  land,  is  proper. 

Batts,  Circuit  Judge,  dissenting  in  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Texas ;  Edward  R.  Meek,  Judge. 

^;:s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Bill  by  William  Hurt  against  John  Carson  and  others.  From  a  de- 
cree for  complainant,  defendants  appeal.    Modified  and  affirmed. 

Burt  J.  Thompson  and  Alan  Loth,  both  of  Forest  City,  Iowa,  and  F. 
M.  Rybum  and  S.  H.  Madden,  both  of  Amarillo,  Tex.,  for  appellants. 
Ben  H.  Stone,  of  Amarillo,  Tex.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  FOSTER,  Dis- 
trict Judge. 

WALKER^  Circuit  Judge.  By  a  deed  bearing  date  December  3, 
1906,  the  appellee,  William  Hurt,  sold  and  conveyed  to  W.  H.  Garrett 
85,844.95  acres  of  land  in  Texas  at  the  price  of  $343,379.80,  of  which 
$50,000  was  paid  in  cash,  $106,058.80  was  to  be  paid  to  the  holders  of 
a  lien  on  all  the  land,  to  which  appellee's  title  was  subordinate,  the  debt 
secured  by  that  lien  being  assumed  by  appellee's  vendee,  and  $181,321, 
evidenced  by  the  vendee's  10  notes,  was  secured  by  a  vendor's  lien  and 
by  the  vendee's  deed  of  trust  covering  the  land  sold.  This  was  a  suit 
by  Hurt  to  foreclose  the  liens  in  his  favor  on  the  part  of  the  land  cov- 
ered thereby  which  had  not  been  released  before  the  suit  was  brought. 
Twelve  defendants,  each  of  whom  acquired  part  of  the  unreleased  land 
with  constructive  notice  of  the  above-mentioned  liens,  appeal  from  a 
decree  in  favor  of  Hurt,  which  adjudged  $78,935.23  to  be  the  amount 
due  to  him  on  the  purchase-money  notes,  and  decreed  the  foreclosure 
and  sale  of  the  imreleased  land. 

[1]  The  deed  of  trust  to  the  appellee  contained  the  following  pro- 
vision : 

'This  conveyance  in  trust  Is  made  with  the  express  agreement  and  under- 
standing that  a  full  release  of  this  trust,  as  weU  as  a  full  release  of  the  ven- 
dor's, lien,  will  be  executed  and  delivered  to  the  said  W.  H.  Garrett,  his  heirs 
or  assigns,  as  to  any  quantity  or  parcel  of  land  embraced  in  this  convey- 
ance not  less  than  640  acres  upon  payment  of  such  part  of  the  entire  rmpaid 
purchase  money  as  is  prorated,  owing  and  unpaid  on  the  land  for  which  such 
release  may  be  demanded." 

An  evident  purpose  of  this  provision  was  to  enable  the  purchaser, 
or  any  one  who  might  succeed  him  in  ownership,  to  subdivide  the  land 
and  sell  parcels  of  it  freed  of  the  liens  on  the  whole.  The  language  of 
the  provision  gave  notice  to  any  subsequent  purchaser  of  a  part  of  the 
land  that  the  existence  of  the  right  to  have  such  part  released  from 
the  liens  on  the  whole  was  dependent  upon  the  payment  of  a  pro  rata 
part  of  the  entire  unpaid  purchase  money,  including  as  well  what  was 
payable  to  the  appellee's  lien  creditors  as  what  was  payable  to  himself. 
When  the  appellants  made  their  several  purchases,  not  long  after  the 
appellee's  sale  and  conveyance,  they  had  constructive  notice  of  what 
was  required  to  be  done  to  clear  the  land  they  bought  of  the  liens  cov- 
ering that  and  other  land.  No  one  of  the  appellants  undertook  to  com- 
ply with  the  provision  quoted  until  years  after  his  purchase  was  made. 
That  provision  may  be  regarded  as  an  offer  by  the  appellee  to  subse- 
quent purchasers  of  subdivisions  of  not  less  than  640  acres  of  the  tract 
sold  to  release  such  subdivisions  from  the  liens  in  favor  of  the  appellee 
upon  the  payment  to  him  of  a  pro  rata  part  of  the  entire  purchase  mon- 
ey owing  and  unpaid.    Evidently  it  was  contemplated  that  the  privi- 
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lege  was  to  be  exercised  when  the  subdivisions  should  be  sold  and  con- 
veyed. Delay  in  the  exercise  of  the  privilege  was  likely  to,  and  did, 
mean  delay  in  the  payment  of  part  of  the  purchase  price  contracted 
for  by  the  appellee.  In  so  far  as  the  appellee  sustained  loss  by  that  de- 
lay, he  should  be  compensated  for  it.  The  allowance  of  interest  is  the 
appropriate  method  of  compensating  for  unwarranted  delay  in  the 
payment  of  money.  Appellants  would  escape  the  duty  of  doing  equity 
if  the  provision  in  question  is  given  the  effect  of  entitling  them  to  get 
their  lands  released  now  upon  the  payment  of  the  same  amounts  they 
would  have  had  to  pay,  if  they  had  exercised  the  privilege  accorded 
them  when  they  made  their  purchases  10  years  ago.  As  the  result  of 
payments  on  the  purchase  price  made  by  others,  the  amount  decreed  in 
appellee's  favor  is  less  than  the  aggregate  of  what  was  required  to  ob- 
tain releases  of  the  subdivisions  foreclosed  when  the  right  to  do  so  ac- 
crued, with  interest  added  from  the  dates  of  the  accrual  of  that  right 
to  the  several  purchasers  of  such  subdivisions.  It  is  not  made  to  ap- 
pear that  the  appellee,  by  contract,  estoppel,  or  otherwise,  has  lost  the 
right  to  have  the  above-quoted  provision  of  the  deed  of  trust  com- 
plied with  by  a  subsequent  purchaser  of  part  of  the  tract  sold,  who 
seeks  to  get  a  release  of  his  land  from  the  liens  securing  the  purchase 
price  of  the  entire  tract  of  which  his  land  was  a  part. 

[2]  But  for  the  above-quoted  provision,  there  could  be  no  question 
as  to  the  appellee's  right  to  enforce  his  deed  of  trust,  for  the  entire 
amount  remaining  due  on  the  debt  secured  by  it,  against, the  whole  or 
any  part  of  the  unreleased  land.  In  the  absence  of  such  a  provision,  a 
mortgagee  could  gratuitously  release  any  of  the  land  covered  by  the 
mortgage  without  affecting  or  impairing  his  right  to  enforce  the  mort- 
gage against  the  part  of  the  mortgaged  land  which  was  not  released. 
It  is  suggested  that  the  provision  mentioned  had  the  effect,  not  only  of 
entitling  the  grantor  in  the  deed  of  trust  or  subsequent  purchasers  of 
parts  of  the  land  embraced  in  it  to  have  such  parts  released  upon  pay- 
ing proportional  parts  of  the  whole  purchase  price  of  the  incumbered 
land,  but  also  of  entitling  a  subsequent  purchaser  of  part  of  the  land 
to  have  the  land  he  purchased  released  without  complying  with  the 
conditions  expressed  in  the  deed  of  trust,  if  the  appellee  has  released 
parts  of  the  land  purchased  by  others  without  exacting  compliance  by 
them  with  the  conditions  on  which  they  were  entitled  to  releases.  We 
are  not  of  opinion  that  such  effect  properly  can  be  given  to  the  provi- 
sion in  question.  It  does  not  purport  to  put  any  restriction  or  limita- 
tion on  the  right  of  the  appellee  to  release  part  of  the  land,  gratuitous- 
ly if  he  chooses,  without  affecting  or  impairing  the  right  which  the 
deed  of  trust  gives  him  against  the  remainder  of  the  land  embraced 
by  it.  The  provision  granted  the  privilege  of  obtaining  partial  releases 
on  stated  terms.  It  did  not  purport  to  affect  the  appellee's  right  to 
give  releases  on  different  terms.  The  appellants  were  not  prejudiced 
by  purchasers  of  other  parts  of  the  mortgaged  land  getting  releases  for 
nothing,  or  for  less  than  the  mortgagee  was  entitled  to  exact.  That  did 
not  add  to  the  amounts  they  were  required  to  pay  to  get  their  lands 
released.  They  have  nothing  to  complain  of  so  long  as  they  are  per- 
mitted to  get  their  lands  released  on  the  terms  stated  in  the  deed  of 
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trust.  Under  the  decree  appealed  from  they  had  the  benefit  of  all  pay- 
ments that  had  been  made  on  the  purchase  price  of  the  land  embraced 
in  the  deed  of  trust.  They  will  get  all  to  which  they  are  entitled  under 
the  above-quoted  provision,  if  they  are  allowed  to  secure  the  release 
of  their  land  upon  payment  of  proportional  parts  of  the  entire  pur- 
chase price  still  owing  and  unpaid.  We  are  not  of  opinion  that  appel- 
lee's acts  in  releasing  other  subdivisions  from  his  Hens  had  the  effect 
of  a  release  of  the  subdivisions  bought  by  the  appellants,  or  of  giving 
to  the  latter  the  right  to  have  their  subdivisions  released,  not  on  the 
terms  prescribed  by  the  deed  of  trust,  but  on  the  terms  on  which  the 
appellee,  without  being  bound  to  do  so,  released  other  subdivisions. 

[3]  The  notes  secured  by  the  foreclosed  deed  of  trust  provide  for 
the  payment  of  an  attorney's  fee  of  10  per  cent.,  if  placed  in  the  hands 
of  an  attorney  or  collected  by  suit.  The  only  tender  made  by  any  of 
the  appellants  before  the  suit  was  brought  was  of  less  than  he  was  re- 
quired to  pay  to  be  entitled  to  a  release  of  his  land.  This  being  so,  ap- 
pellee had  the  right  to  bring  suit  for  the  foreclosure  6f  his  liens,  and  to 
make  the  appellants  defendants  to  that  suit.  The  costs  and  attorney's 
fees  to  which  he  is  entitled  are  chargeable  against  any  unreleased  land 
against  which  he  was  justified  in  enforcing  his  liens  by  suit.  The  lands 
of  the  appellants  were  in  that  category.  The  appellants  had  not,  before 
the  suit  was  brought,  done  that  which  would  make  appellee's  enforce- 
ment of  his  lien  by  suit  wrongful  or  unjustifiable  as  to  them.  Appel- 
lee did  nothing  that  can  be  given  the  effect  of  forfeiting  his  contract 
right  to  be  allowed  an  attorney's  fee.  The  appellants  are  not  entitled  to 
be  relieved  of  their  proportionate  part  of  the  expense,  including  the 
attorney's  fee  stipulated  for,  of  the  suit,  the  institution  of  which 
against  them  was  justified  by  their  defaults. 

[4]  It  is  not  so  clearly  made  to  appear  by  the  record  that  the  amount 
of  the  secured  debt  found  to  be  due  was  more  than  was  actually  due  as 
to  justify  the  setting  aside  of  the  finding  of  the  trial  court.  The  rec- 
ord contains  a  statement  of  evidence  adduced  by  the  opposing  parties, 
which  their  respective  counsel  certified  was  "examined  and  found  cor- 
rect." This  statement  was  not  approved  by  the  court  or  judge,  pursu- 
ant to  equity  rule  75  (198  Fed.  xl,  115  C.  C.  A.  xl).  Nothing  in  it 
shows  that  it  contained  all,  or  the  substance  of  all,  the  evidence  adduc- 
ed. The  contrary  not  appearing,  it  is  to  be  presumed  that  the  court's 
findings  were  supported  by  evidence  other  than  that  which  the  record 
on  appeal  discloses.  Furthermore,  even  on  the  evidence  which  is  set 
•  out,  it  does  not  seem  to  be  permissible  to  make  the  appellee's  book  en- 
tries conclusive  against  him.  The  payments  on  the  secured  debt  were 
made  by  or  through  the  O.  W.  Kerr  Company,  the  seller  of  the  land 
in  parcels.  It  was  to  the  interest  of  that  company  to  get  the  benefit  of 
all  payments  made.  A  statement  made  by  it  not  long  before  the  suit 
'  was  brought  indicated  that  more  was  unpaid  on  the  setured  debt  than 
the  amount  found  to  be  due. 

[5]  The  assignments  of  error  made  by  the  12  appellants  are  joint 
and  not  several.  One  of  those  assignments  complains  of  the  failure 
of  the  court  to  decree  on  what  was  called  a  cross-bill  filed  by  3  of  the 
appellants.    The  sole  party  defendant  to  that  so-called  cross-bill  was 
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the  First  International  Bank  of  South  Bend,  Wash.  That  bank  filed 
an  answer  disclaiming  any  interest  in  the  land,  an  alleged  cloud  on  the 
title  to  which  created  by  a  mortgage  to  it  was  sought  to  be  removed, 
and  consenting  for  the  court  to  enter  any  decree  desired  by  the  three 
parties  who  filed  the  cross-bill,  provided  costs  were  not  taxed  against  it. 
The  record  does  not  indicate  that  the  cross-bill  was  thereafter  called 
to  the  attention  of  the  court,  or  a  decree  on  it  sought.  Some  of  the 
appellants  who  join  in  the  assignments  of  error  are  without  any  inter- 
est in  the  fate  of  that  collateral  proceeding.  It  is  not  made  to  appear 
that  the  institution  and  pendency  of  that  proceeding  were  even  brought 
to  the  notice  of  the  appellee,  or  that  he  resisted,  or  was  interested  in  re- 
sisting, the  granting  of  the  relief  it  sought.  It  seems  that  the  answer 
filed  by  the  only  party  defendant  to  that  proceeding  was  by  itself 
enough  to  dissipate  the  alleged  cloud  complained  of.  In  the  circum- 
stances stated,  the  decree  appealed  from  is  not  to  be  reversed  because 
of  the  court's  failure  to  make  disposition  of  the  cross-bill. 

[8]  The  conclusion  is  that  the  decree  appealed  from  would  not  de- 
prive the  appellants  of  any  right  to  which  they  are  entitled,  if  it  is  so 
modified  as  to  permit  each  of  them  to  prevent  the  ordered  sale  of  his 
land  by  paying  his  proportionate  part  of  the  amount  decreed  in  favor 
of  the  appellee,  including  costs,  the  amounts  to  be  paid  by  the  several 
appellants  to  be  in  the  same  ratio  to  the  whole  amount  decreed  that 
the  several  tracts  bought  by  them  bear  in  acreage  to  the  larger  tract 
foreclosed  and  decreed  to  be  sold.  Whatever  right  the  appellants  and 
others  in  like  situation  have  under  the  above-quoted  provision  of  the 
deed  of  trust  to  have  land  embraced  therein  released  is  a  derivative 
one,  resulting  from  their  occupying  the  status  of  assigns  of  the  grantor 
in  that  instrument.  If  that  ^antor  had  not  conveyed  to  others  the 
lands  still  unreleased,  his  privilege  of  having  part  of  that  land  released 
would  have  been  conditioned  upon  his  "payment  of  such  part  of  the 
entire  unpaid  purchase  money  as  is  prorated,  owing  and  unpaid  on 
the  land  for  which  such  release  may  be  demanded.  He  would  not 
have  been  entitled  to  such  an  allotment  of  less  than  pro  rata  parts  of 
the  unpaid  purchase  money  against  the  several  subdivisions  of  not  less 
than  640  acres  each  as  would  result  in  leaving  a  part  of  it  unsecured 
by  the  land  remaining  subject  to  the  deed  of  trust.  His  assigns,  as 
a  class  or  separately,  have  not  acquired  a  privilege  of  having  their 
lands  released  on  such  terms  as  would  lead  to  the  result  just  mentioned. 
In  the  argument  of  the  case  in  this  court  the  counsel  for  the  appellee^ 
expressed  a  willingness  for  the  above-indicated  modification  of  the 
decree  to  be  made.  Such  modification  is  accordingly  ordered,  with 
direction  that  the  amount  required  to  be  paid  by  each  appellant  to  se- 
cure a  release  of  his  land  be  ascertained  and  stated,  and  30  days  there- 
after allowed  to  the  several  appellants  to  pay  such  amounts  into  the 
registry  of  the  court.  Subject  to  compliance  with  this  order,  the  de- 
cree is  affirmed,  with  costs  against  appellants. 

Modified  and  affirmed 

BATTS,  Circuit  Judge  (dissenting).    I  regret  that  I  cannot  entirely 
concur  in  the  conclusion  reached  by  my  Brethren.    William  Hurt,  ap- 
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pellee,  hereinafter  called  plaintiff,  on  December  1,  1906,  sold  to  W.  H. 
Garrett,  by  warranty  deed,  85,844.95  acres  of  land  in  Bailey  county, 
Tex.  Subsequently  the  title  was  placed  in  W.  H.  Sulflow,  and  the 
business  of  selling  the  land  was  conducted  in  the  names  of  two  corpo- 
rations, the  O.  W.  Kerr  Company  and  the  Texas  &  Southwestern  Col- 
onization Company.  These  parties  will  be  called  the  purchasers.  The 
land,  or  most  of  it,  was  sold  in  smaller  tracts  in  1907,  and  the  pur- 
chasers of  these  tracts  will  be  called  the  subpurchasers.  The  recited 
considerations  of  the  sale  to  Garrett  were  as  follows:  (1)  The  as- 
sumption by  Garrett  of  notes  due  by  Hurt  to  his  vendor,  to  the  amount 
of  $106,058.80;  (2)  the  payment  of  $50,000  cash;  (3)  the  payment  of 
notes  aggregating  $187,321.  This  deed  provided  for  a  lien  to  secure 
the  purchase  price.  Contemporaneously  with  the  execution  of  the  deed, 
a  deed  of  trust  was  executed  which  specifically  referred  to  and  ex- 
pressed a  lien  on  the  land  to  secure  the  payment  of  the  notes  last  men- 
tioned.   In  the  deed  of  trust  was  the  following  provision : 

"This  conveyance  In  trust  is  made  with  the  express  agreement  and  under- 
standing that  a  full  release  of  this  trust,  as  well  as  a  full  release  of  the 
vendor's  lien,  will  be  execiited  and  delivered  to  the  said  W.  H.  Garrett,  his 
heirs  and  assigns,  as  to  any  quantity  or  parcel  of  land  embraced  in  this  con- 
veyance, not  less  than  640  acres,  upon  payment  of  such  part  of  the  entire 
unpaid  purchase  money  as  is  pro  rata  owing  and  unpaid  on  the  land  for 
which  such  release  may  be  demanded." 

In  the  contract  under  which  Hurt  had  purchased  the  land  was  a  like 
provision.  The  circumstances  under  which  the  sales  were  made  indi- 
cate the  reason  for  the  provision.  It  was  contemplated  that  the  land 
should  be  sold  in  small  tracts,  and  it  was  realized  that  it  would  be 
necessary  that  releases  be  provided  for,  in  order  that  a  good  title 
might  be  given  to  the  purchaser.  By  the  terms  of  the  provision,  its 
benefits  could  be  secured  by  the  heirs  and  assigns  of  the  purchaser. 

The  appellants  insist  that  the  provision  quoted  fixed  on  each  tract  of 
land  sold  a  definite  amount  of  $2.19  per  acre,  upon  payment  of  which 
the  purchaser  is  to  have  his  land  released.  This  contention  is  upon 
the  assumption  that  the  release  is  to  be  had  upon  payment  of  the  pro- 
portionate part  of  the  amount  secured  by  the  deed  of  trust.  Taking 
into  consideration  the  original  provision  in  the  deed  to  Hurt,  and  the 
clause  in  the  provision  quoted,  to  the  effect  that  the  release  is  to  be 
had  upon  payment  of  such  part  of  the  entire  unpaid  purchase  money 
as  is  pro  rata  due  upon  the  particular  tract,  the  conclusion  is  reached 
that,  primarily,  and  after  payment  of  the  $50,000,  the  payment  to  be 
made  to  secure  a  release  was,  instead  of  $2.19,  $3.41  per  acre,  or  the 
total  purchase  price  remaining  unpaid,  divided  by  the  total  acreage. 

The  provision  required  the  payment,  in  order  to  secure  a  release,  of 
such  part  of  the  unpaid  purchase  money  "owing  and  unpaid  on  the  land 
for  which  such  release  may  be  demanded."  It  was  contemplated,  of 
course,  that  the  land  would  be  paid  for  in  accordance  with  the  terms  of 
the  deed  and  of  the  notes  given  as  part  of  the  purchase  price,  and  it 
was  contemplated  that,  to  secure  a  release,  the  purchaser  would  be  in 
position  to  demand  the  release  upon  payment  of  the  "pro  rata  part" 
remaining  unpaid  "on  the  land  for  which  such  release  may  be  de- 
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manded."  Whenever,  by  payment  on  the  part  of  the  vendee  (pur- 
chaser) under  the  deed,  the  amount  unpaid  was  reduced,  a  new  status 
resulted,  and  each  subpurchaser's  "pro  rata"  on  his  land  was  corre- 
spondingly reduced.  The  provision  was  made  for  the  benefit  of  each 
subpurchaser,  and,  whenever  any  right  arose  to  him  by  virtue  of  any 
payment  made,  no  action  on  the  part  of  the  vendee  (purchaser)  from 
whom  he  bought,  or  on  the  part  of  the  plaintiff,  could  injuriously  affect 
these  rights. 

The  evidence  indicates  that  releases  were  made  upon  such  a  basis 
that,  if  all  of  the  acreage  had  been  released  on  the  same  basis,  the  pay- 
ments for  releases  would  have  been  insufficient  to  have  discharged  the 
entire  indebtedness.  The  seller  of  the  land,  the  plaintiff,  had,  of  course, 
the  right  to  release  any  tract  that  he  might  choose  to  release ;  and  if, 
as  was  the  case,  his  vendee  joined  in  the  request  for  the  release  at  this 
inadequate  price,  both  of  the  parties  would  be  bound  by  the  action,  and 
the  release  would  be  in  all  respects  effective.  This,  not  by  virtue  of 
the  contract,  but  because  the  vendor  would  have  a  right,  notwithstand- 
ing the  contract,  to  give  away  his  property  if  he  wanted  to.  Such  a 
release,  however,  could  not  have  the  effect  of  placing  a  subpurchaser 
in  a  less  favorable  position  than  prior  to  such  release.  If,  to  illustrate, 
there  had  been  outstanding  so  much  of  the  unpaid  purchase  price  as 
would  have  required  a  payment  of  $3  per  acre  for  its  discharge,  and 
the  plaintiff,  at  the  request  of  his  vendee,  had  released  certain  of  the 
lands  at  $2  per  acre,  whereby  there  would  be  due  upon  what  was  left 
a  larger  amount  than  $3  per  acre,  subpurchasers,  whose  rights  had  been 
fixed  prior  to  that  time,  would  nevertheless  have  the  right,  by  paying 
the  $3  an  acre,  to  secure  releases. 

It  is  insisted  by  appellants  that  the  course  of  conduct  between  the 
plaintiff  and  the  purchaser  in  the  giving  of  releases  to  a  number  of  the 
subpurchasers  at  $1.90  and  less  created  a  condition  which  authorized 
other  subpurchasers  to  secure  releases  for  like  amounts.  As  suggested, 
the  limit  of  the  restriction  upon  the  plaintiflf  was  that  he  could  not  exe- 
cute a  release  that  would  injuriously  affect  persons  whose  rights  had  al- 
ready been  fixed.  He  did  not,  by  taking  less  than  he  had  a*  right  to 
demand,  do  anything  that  he  did  not  have  a  right  to  do.  But  this 
action  on  his  part  could  not  take  away  rights  which  had  already  been 
fixed  in  other  people,  nor  did  it  give  them  new  rights.  The  clause 
was  executed  for  the  purpose  of  making  it  practicable  for  the  vendee 
(purchaser)  to  resell  the  land,  by  making  it  possible  to  give  good  titles 
to  the  subpurchaser,  without  taking  up  the  notes  executed  for  the  pur- 
chase price  before  they  were  due.  If  a  construction  is  given  to  it 
which  would  authorize  the  plaintiff,  the  original  vendor,  to  accept  re- 
leases for  an  amount  less  than  he  had  a  right  to  demand,  with  the  ef- 
fect of  adding  this  deficit  to  the  amount  which  subpurchasers  subse- 
quently demanding  releases  would  have  to  pay,  the  value  of  the  clause 
would  be  entirely  destroyed. 

The  actual  course  of  events  in  this  case  illustrates,  as  well  as  any 
facts  which  might  be  imagined,  the  effect  of  such  a  construction.  The 
evidence  shows  that  releases  were  accepted  as  low  as  $1.63  per  acre. 
At  a  subsequent  date,  and  at  a  time  when  the  appellants  in  this  case 
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were  undertaking  to  secure  releases  by  the  payment  of  a  proper  re- 
lease price,  the  plaintiff  wrote:  **I  can't  release  the  land  until  I  am 
paid  $4  per  acre."  Subsequently  he  wrote :  "You  will  have  to  pay  $5 
per  acre  to  get  releases."  At  one  time  Hurt  wrote  the  purchaser  that 
there  was  $30,929.85  "you  are  due  me  without  any  further  releases." 
In  other  words,  according  to  his  statement,  on  May  26,  1911,  he  had 
executed  releases,  receiving  by  $30,929.85  less  than  he  had  a  right  to 
demand.  No  complaint  can  be  made  against  the  execution  by  him  of 
such  releases,  but  to  charge  the  persons  whose  lands  had  not  been  re- 
leased with  an  additional  $30,929.85,  and  require  its  payment,  before 
releases  to  them  would  be  executed,  would  be  to  entirely  destroy  the 
rights  which  the  provision  under  consideration  undertook  to  fix. 

The  sales  to  appellant  were  made  in  1907  and  early  in  1908.  Subse- 
quent to  these  sales  their  vendors  (the  purchasers)  paid  off  the  notes 
to  Garrett,  aggregating  $106,058.80,  which  they  had  assumed  when  the 
land  was  purchased  from  Hurt.  It  is  insisted  that  this  payment  did 
not  reduce  the  amount  which  appellants  would  have  to  pay  in  order 
to  entitle  them  to  releases.  It  is  suggested  that  the  status  is  the  same 
as  if  they  had  contracted  to  pay  a  fixed  and  certain  sum  before  they 
were  entitled  to  releases,  and  that  they  were  not  entitled,  under  any 
circtunstances,  to  have  this  amount  reduced  by  payments  by  some- 
body else.  These  subpurchasers  have  warranty  deeds  from  the  per- 
sons who  paid  off  the  notes  executed  by  Hurt,  and  which  they  had 
assumed.  The  payment  of  these  notes  made  their  obligations  to  their 
vendees  (the  subpurchasers)  good  pro  tanto.  If  they  had  paid  off 
all  their  obligations  to  Hurt,  the  warranties  of  the  deeds  would  have 
been  made  good.  If  they  had  paid,  as  they  contracted,  not  only  would 
the  amount  required  for  the  releases  have  been  reduced,  but  would 
have  been  wiped  out  entirely.  Indeed,  the  necessity  for  individual 
releases  would  have  been  eliminated.  It  could  just  as  well  be  said 
that  the  purchasers  (from  Hurt)  could  recover  from  the  subpurchasers 
amounts  paid  by  them  which  reduced  the  amount  required  to  be  paid  to 
secure  releases  for  subpurchasers  as  to  suggest  that  payments  made  by 
the  purchaser  did  not  have  the  effect  of  reducing  the  amount  required 
to  be  paid  by  the  subpurchaser  for  releases.  The  obligations  were 
the  obligations  of  the  purchaser.  It  was  contemplated  that  they  should 
be  paid.  It  was  contemplated  that  the  subpurchaser  should  make  his 
payments  to  the  purchaser.  The  release  clause  was  made  for  the  con- 
venience of  the  purchaser  and  the  safety  of  the  subpurchaser. 

Each  appellant  has  already  paid  to  the  purchaser  a  sum  largely  in 
excess  of  that  required  to  pay  his  proportionate  part  of  all  the  liens 
upon  the  land,  including  the  notes  of  Hurt,  which  were  assumed,  and 
the  notes  to  Hurt,  for  a  part  of  which  judgment  is  now  rendered.  To 
illustrate:  The  proportionate  part  of  the  original  lien  chargeable 
against  the  section  sold  to  appellant  Forkenbrock  was  $2,176.  He 
has  already  paid  $4,560  on  his  land,  and  he  is  now  called  upon,  in  addi- 
tion, to  pay  $2,176  and  interest  and  attorney's  fees.  The  money  which 
he  paid  was  used  in  the  discharge  of  the  $106,058.80  lien,  but  he  is  not 
to  get  any  benefit,  so  far  as  a  release  is  concerned,  from  the  payment. 
The  appellants  in  this  case  were  subpurchasers  of  about  12,000  acres  of 
162  C.C.A.— 14 
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land,  less  than  one-seventh  of  the  whole.  They  have  already  paid 
$92,808,  more  than  six-sevenths  of  the  total  amount  required  to  take 
up  the  assumed  notes  of  Hurt.  This  lien  was  discharged,  and  they 
ought  no  longer  to  be  called  upon  to  make  payments  measured  by  it. 
It  having  been  paid,  not  more  than  the  $187,000  of  notes  given  to  Hurt 
remained  unpaid.  They  had  the  right  to  releases  by  paying  their  pro- 
portionate part  of  this  amount  remaining  unpaid.  It  was  the  obligation 
of  the  purchaser  to  pay  the  assumed  notes.  It  was  the  right  of  the 
subpurchaser  that  they  be  paid.  The  status  created  for  them  by  its 
payment  could  not  be  injuriously  affected  by  any  person  other  than 
themselves. 

To  further  elucidate  the  views  expressed:  After  the  payment  of 
the  $50,000  there  remained  unpaid  the  notes  due  to  Garrett,  $106,- 
058.80,  and  the  notes  due  to  Hurt,  $187,321,  a  total  of  $293,379.  To 
have  secured  a  release  at  that  time,  the  required  amount  per  acre  would 
have  been  determined  by  dividing  the  $293,379  by  the  total  acreage, 
85,844,  and  the  result  would  have  been  $3.41  per  acre.  About  Decem- 
ber 1,  1908,  the  $106,058.80  was  paid.  Other  payments  to  that  time 
reduced  the  debt  (according  to  the  auditor  whose  report  was  the  basis 
of  the  judgment)  to  $129,617.  There  had  been  released  to  this  time 
(according  to  the  list  furnished  by  plaintiff)  35,642  acres,  leaving  a 
balance  of  50,202  acres.  The  debt,  divided  by  the  acreage,  would  give 
as  a  result  2.58.  At  that  time  the  subpurchaser  would  have  had  to 
pay,  to  be  entitled  to  a  release,  $2.58  per  acre.  Between  December 
1,  1908,  and  December  1,  1912,  the  debt  was  reduced  $63,102,  leaving 
unpaid  $66,515  (auditor's  figures).  During  this  period  34,020  acres  of 
the  land  were  released.  The  persons  securing  releases,  instead  of 
paying  $2.58  per  acre,  paid  on  an  average  $1.85  (interest  excluded  in 
both  cases).  After  December  1,  1912,  in  order  to  secure  a  release  on 
the  balance  of  the  land,  16,182  acres,  it  would  have  been  necessary  to 
pay  $4.16  per  acre,  the  result  of  dividing  $66,515  by  16,182.  The  in- 
crease from  $2.58  to  $4.16  resulted  from  giving  releases  for  less  than 
could  have  been  demanded.  The  interest  for  the  period  between  De- 
cember 1,-1908,  and  December  1,  1912,  would  have  been  24  per  cent., 
and  would  have  increased  the  $2.58  to  $3.20.  To  the  date  of  the  de- 
cree, March  5,  1917,  8  years  and  3  months,  the  interest  would  have 
increased  the  $2.58  to  $3.85.  Appellants,  instead  of  paying  $3.85  per 
acre,  are  compelled  by  the  decree  to  pay  more  than  $6  per  acre. 

Appellants*  contention  that  the  amount  to  be  paid  by  them  was  to  be 
determined  without  adding  interest  to  the  purchase  price  is  entirely 
without  merit.  The  interest  provided  for  is  a  part  of  the  purchase 
price.  While  nothing  could  be  done  by  any  one  else  to  injuriously  af- 
fect their  status,  and  while  they  were  entitled  to  get  the  benefit  of  any 
payment  which  the  purchaser  might  have  made,  if,  the  amount  pay- 
able to  secure  a  release  having  become  fixed,  the  subpurchaser  fails 
then  to  demand  a  release,  the  amount  payable  necessarily  increases 
with  the  accruing  interest.  The  evidence  indicates  that  the  appellants, 
before  suit  was  instituted,  were  undertaking  to  discharge  whatever 
amounts  might  be  necessary  for  them  to  pay  in  order  to  secure  releases. 
They  made  tender  of  the  amounts  which  they  thought  due.    The  plain- 
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tiff  refused  to  accept  it,  making  demands  in  excess  of  what  was  in 
fact  due.  Under  the  circumstances,  it  would  be  inequitable  to  charge 
up  against  the  subpurchasers  the  attorney's  fees  for  which  the  pur- 
chaser became  responsible.  The  conclusion  is  reached  that  each  one 
of  the  appellants  should,  in  order  to  secure  a  release,  pay  such  an 
amount  as  would  now  be  necessary  for  him  to  pay,  including  interest, 
if  each  of  the  subpurchasers  who  secured  releases  had,  for  such  re- 
lease, paid  to  the  plaintiff  the  entire  amount  which  the  plaintiff  could 
have  demanded. 

Appellants  claim  that  the  amount  of  the  judgment  is  excessive.  The 
transactions  ran  over  a  period  of  years,  and  involve  many  separate 
payments  of  money.  The  court  permitted  the  introduction  of  a  state- 
ment made  by  an  auditor,  which  became  the  basis  for  the  judgment 
which  was  rendered.  In  addition  to  this  there  was  introduced  the  day- 
book (in  the  form  of  a  journal)  and  ledger  of  the  plaintiff.  There  was 
also  introduced  a  statement  as  to  releases  made  bv  him  as  ja  part  of  an 
answer  to  an  interrogatory.  The  daybook  and  ledger  were  made  by 
the  plaintiff  contemporaneously  with  the  transactions  from  which  he 
received  money.    He  testifies : 

"These  books,  my  Journal  and  ledger,  are  my  records  as  I  kept  them  regard- 
ing lands  I  released.  When  I  would  give  a  release,  I  would  enter  It  on  my 
daybook  here,  showing  what  a  man  paid,  and  the  section  of  land  and  the 
number  of  acres,  and  then  I  transferred  those  items  into  the  ledger." 

The  daybook  entries  are  copied  into  the  record,  accompanied  by 
memoranda  indicating  the  differences  between  the  daybook  and  the 
ledger.  These  daybook  and  ledger  entries  do  not  correspond  with 
the  result  of  the  auditor's  work.  It  is  insisted  by  appellants  that  the 
account  books  of  plaintiff  show  payments  to  the  amount,  exclusive 
of  the  payment  of  the  notes  assumed  by  the  vendee,  of  $201,706.89, 
and  they  claim  that  the  release  statement  shows  (with  items  which 
should  be  added)  payments  to  the  amount  of  $207,428.73.  The  amount 
actually  shown  by  the  daybook  is  $178,685.59.  Appellants  insist  that 
an  item  of  $21,772.80,  dated  November  18,  1907,  is  shown  by  the  day- 
book. No  credit  for  this  amount  is  given.  It  is  charged  up  against 
the  owners  of  the  land  for  releases,  but  there  is  no  corresponding  cred- 
it of  payment.  It  is  reasonably  apparent,  from  the  circumstances  and 
the  entries  in  the  books,  that,  prior  to  that  time,  $50,000  having  been 
paid,  the  release  was  demanded  and  made  on  account  of  such  pay- 
ment. This  item,  together  with  the  item  of  $1,248,  under  date  of  May 
1,  1914  (which  is  also  charged  up,  but  for  which  no  credit  is  given), 
constitute  the  difference  between  the  amount  claimed  by  appellants  to 
have  been  paid  according  to  the  daybook,  and  the  amount  which  the 
daybook  in  fact  showed.  The  release  statement,  as  introduced  in  evi- 
dence, shows  only  $116,113.66.  This  statement  is  entirely  valueless  in 
reaching  the  amount  of  money  due  on  the  debt.  It  not  only  omits  the 
amount  of  payment  in  cash  primarily  made,  for  which  no  releases  were 
demanded,  but  also  omits  12  or  more  items  of  payments  for  releases 
that  are  indicated  by  the  daybook. 

While  appellants'  insistence  that  the  amount  due  is  either  $32,358.61 
or  $38,070.45  cannot  be  sustained  by  the  record,  a  careful  examina- 
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tion  of  It  discloses  that  the  auditor's  statement  does  not  include  every 
payment  indicated  by  the  books  of  the  plaintiff.  Leaving  out  of  con- 
sideration the  interest  items,  the  auditor  gives  credit  for  $5,630.41  less 
than  is  shown  by  the  books.  A  careful  checking  of  the  two  accounts 
discloses  the  items  not  credited  in  the  auditor's  statement.  A  credit 
on  October  22,  1908,  "By  draft,  $2,416.25,''  is  not  in  the  statement. 
On  May  14,  1912,  a  credit  is  given,  **By  checks  and  drafts  6/27, 
paid  8/26,  $4,448.00."  Of  the  amounts  going  to  make  up  this  $4,488, 
the  release  for  one  tract,  amounting  to  $1,761.24,  is  included  in  the 
auditor's  statement  and  the  balance,  $2,727.76,  is  not.  On  Febru- 
ary 7,  1913,  credit  is  given,  "By  check,  part  payment  on  one-half  sec- 
tion 10,  Block  C,  $504.00."  This  amount  is  not  credited  in  the  state- 
ment. These  credits  in  the  day  book,  for  which  no  corresponding 
credit  in  the  audit  statement  is  made,  amount  to  $5,648.01.  The  audit 
statement  shows  a  payment  on  July  22,  1907,  of  $17.60^  which  does  not 
appear  in  the  daybook.  Subtracting  this,  the  difference  between  the 
amounts  which  the  plaintiff  states  he  has  received  by  the  entries  in 
his  daybook  exceeds  the  amounts  credited  in  the  auditor's  statement  by 
$5,630.41.  The  daybook  shows  on  May  30,  1911,  a  credit  of  $15,386.- 
55.  It  appears  that  this  was  originally  $21,000  on  the  daybook,  and  it 
still  appears  as  that  sum  in  the  ledger.  Appellants  insist  that  the  plain- 
tiff should  be  charged  with  the  $21,000.  The  correspondence  incor- 
porated into  the  record  shows  that  on  May  30,  1911,  the  date  of  the 
entry.  Hurt  drew  a  draft,  with  release  attached,  for  $21,000.  Subse- 
quent letters  indicate  that  this  draft  had  not  been  paid  as  late  as  July 
7th  thereafter.  In  the  absence  of  additional  proof,  it  will  be  assumed 
that  the  credit  of  $21,000  was  made  when  the  draft  was  drawn,  and 
that  subsequently,  the  draft  not  having  been  paid,  the  entry  in  the  day- 
book was  changed  to  correspond. 

The  court  suggests  that  the  statement  of  evidence  was  not  approved 
*  by  the  Kstrict  Judge.  Counsel  for  appellee,  understanding,  doubtless, 
the  conditions  by  which  this  was  brought  about,  does  not  undertake  to 
take  advantage  of  this  fact.  It  is  also  suggested  that  the  principal 
debtor  acknowledged  a  greater  indebtedness  than  that  found  due. 
Such  an  acknowledgment  is  apparently  in  conflict  with  the  facts,  and 
ought  not  to  bind  the  other  defendants. 

The  defendants  John  Carson,  T.  E.  Jensen,  and  E.  C.  Shoemaker 
impleaded  the  First  International  Bank  of  South  Bend,  Wash.,  recit- 
ing that  they  had  purchased  certain  of  the  lands  in  controversy,  and 
that  these  lands  had  been  conveyed  to  M.  J.  Johnson,  as  trustee  for 
themselves,  that  said  Johnson  had  executed  a  mortgage  to  the  first 
International  Bank,  but  that  he  had,  in  fact,  no  right  to  make  the  mort- 
gage, and  that  it  was  of  no  effect.  The  First  International  Bank  filed 
an  answer,  and  disclaimed  any  interest  in  the  land.  The  defendants 
complain  at  the  failure  of  the  judgment  to  remove  this  cloud  from 
their  title.  No  reason  appears  why  this  should  not  be  done.  This 
would  not  require  a  reversal;  the  necessary  modification  in  the  judg- 
ment could  be  made  here. 

The  judgment  should  be  further  modified  as  hereinbefore  indicated. 
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C250  Fed.  41) 

GEORGE  V.  OSCAR  SMITH  \&  SONS  CO.  et  aL 

In  re  CRAWFORD. 

(arcuit  Court   of  Appeals,  Fifth  Circuit     March  18,  1918.) 

No.  3056. 

1.  MoBTOAOEs  ^=>2 — What  Law  Governs — Delivery. 

Where  notes  and  a  deed  of  trust  to  secure  them  were  executed  In  the 
state  of  the  borrower's  residence,  and  forwarded  with  draft  attached  for 
the  amount  of  the  loan  to  the  residence  of  the  lender,  where  they  were 
delivered  on  payment  of  the  draft,  the  deed  of  trust  and  the  notes  did 
not  become  effective  until  delivery,  so  that  the  contract  was  consummat- 
ed In  the  state  of  the  lender's  residence. 

2.  Usury  ^=»2(3) — Contracts — What  Law  Governs. 

Where,  until  delivery  In  Pennsylvania,  a  deed  of  trust  on  Mississippi 
land  and  notes  executed  In  that  state  did  not  become  effective,  the 
Pennsylvania  usury  statutes  instead  of  Acts  Miss.  1912,  c.  229,  control 
the  validity  of  the  transaction ;  for  the  contract,  though  to  be  performed 
In  Mississippi,  was  a  Pennsylvania  contract,  over  which  the  Mississippi 
statutes  had  no  control. 

3.  Corporations    €=>657(3) — Foreign    Corporations — Contracts — ^Validity. 

That  foreign  corporation  had  previously  violated  laws  of  Mississippi 
by  doing  business  m  that  state  without  authority  does  not  render  unen- 
forceable contract  made  by  such  corporation  in  a  foreign  state,  though  it 
was  to  be  performed  in  Mississippi. 

4.  Corporations    ^=»642(4) — Foreign    Corporations — Doing    Business    in 

State. 

Where  a  Pennsylvania  corporation  in  that  state  made  a  loan  secured  by 
a  deed  of  trust  on  Mississippi  land,  the  deed  of  trust,  though  executed 
in  Mississippi,  being  delivered  In  Pennsylvania  on  the  corporation's  pay- 
ment of  a  draft  attached  thereto,  such  corporation  was  not  doing  busi- 
ness in  Mississippi,  so  its  failure  to  comply  with  the  Mississippi  statutes 
prescribing  conditions  upon  which  foreign  corporations  might  do  business 
in  the  state  would  not  preclude  enforcement  of  the  deed  of  trust. 

Batts,  Circuit  Judge,  dissenting. 

Petition  to  Superintend  and  Revise  and  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Mississippi ; 
Henry  C.  Niles,  Judge. 

In  the  matter  of  the  bankruptcy  of  V.  L.  Crawford.  From  a  decree 
which  permitted  the  Oscar  Smith  &  Sons  Company  and  others  to 
foreclose  a  deed  of  trust  given  by  the  bankrupt,  A.  L.  George,  trus- 
tee, appeals,  and  likewise  petitions  to  superintend  and  revise.  Af- 
firmed. 

Henry  P.  Dart  and  William  Kernan  Dart,  both  of  New  Orleans, 
La.  (Benjamin  W.  Kernan  and  Henry  P.  Dart,  Jr.,  both  of  New  Or- 
leans, La.,  on  the  brief),  for  appellant. 

Robert  H.  Thompson,  of  Jackson,  Miss.,  and  Albert  S.  Bozeman, 
of  Meridian,  Miss.  (J.  Harvey  Thompson,  of  Jackson,  Miss.,  on  the 
brief),  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

^s»For  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  DUests  A  Indexes 
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WALKER,  Circuit  Judge.  By  appeal,  and  also  by  petition  to  su- 
perintend and  revise,  A.  L.  George,  trustee  of  V.  L.  Crawford,  a  bank- 
rupt, presents  for  review  a  decree  an  effect  of  which  was  to  permit 
the  foreclosure  of  a  deed  of  trust  given  by  the  bankrupt  to  secure  the 
payment  to  Oscar  Smith  &  Sons  Company,  a  corporation,  of  $25,000 
and  interest,  evidenced  by  nine  notes  made  by  the  bankrupt.  The 
principal  ground  upon  which  the  right  to  enforce  the  deed  of  trust  was 
denied  was  that  the  contract  was  infected  with  usury;  and  it  was  con- 
tended that  it  is  governed  by  the  law  of  Mississippi,  and  that  the  rate 
of  interest  contracted  for  was  such  as,  under  the  law  of  that  state 
(Acts  of  Mississippi  1912,  p.  301),  results  in  the  forfeiture  of  the 
principal  and  all  interest.  The  opposing  contentions  were  that  there 
was  no  usury  in  the  contract,  and  that  it  was  a  Pennsylvania  contract, 
and,  if  it  was  usurious,  the  result  was,  not  to  invalidate  the  contract, 
but  to  render  uncoUectable  only  so  much  of  the  interest  reserved  as 
was  in  excess  of  the  legal  rate. 

The  correspondence  which  passed  between  the  lender  and  the  bor- 
rower before  the  deed  of  trust  and  the  notes  it  secured  were  execut- 
ed we  think  clearly  shows  that  the  lender  was  to  be  paid,  as  compen- 
sation for  the  loan  of  the  money,  an  amount  in  addition  to  the  6  per 
cent,  per  annum  interest  which  the  secured  notes  by  their  terms  called 
for,  and  that  this  amount  was  such  as  to  make  the  compensation  for  the 
use  of  the  money  for  the  period  the  loan  was  to  run  more  than  8,  but 
less  than  20,  per  cent,  per  annum. 

[1,  2]  The  deed  of  trust  was  signed  and  acknowledged  in  Mississip- 
pi, the  property  it  covered  was  located  in  Mississippi,  and  the  notes  it 
secured  were  made  payable  at  the  First  National  Bank  of  Meridian, 
Miss.  A  representative  of  the  lender,  the  principal  place  of  business  of 
which  was  Philadelphia,  Pa.,  went  to  Mississippi,  investigated  the  se- 
curity proposed  to  be  given  for  a  loan  of  $25,000,  which  was  to  in- 
clude an  unsecured  amount  already  advanced,  reported  favorably  to 
his  principal ;  and  thereupon  the  deed  of  trust  and  the  notes  it  secured 
were  prepared  and  forwarded  to  Philadelphia,  accompanied  by  Craw- 
ford's draft  on  Oscar  Smith  &  Sons  Company  for  the  balance  of  the 
$25,000  to  be  lent,  and  the  papers  were  delivered  to  the  drawee  in 
Philadelphia  upon  its  payment  of  the  draft.  The  deed  of  trust  and  the 
notes  it  was  to  secure  were  not  effective  until  they  were  delivered  in 
Philadelphia.  Delivery  was  required  to  make  the  contract  they  evi- 
dence. Tilden  v.  Blair,  21  Wall.  241,  22  I^.  Ed.  632;  Buchanan  v. 
Drovers'  National  Bank,  55  Fed.  223,  5  C.  C.  A.  83.  The  contract 
was  made  in  Pennsylvania  and  performance  of  it  was  to  be  in  Missis- 
sippi. It  was  usurious  under  the  laws,  of  both  states.  In  such  case  the 
legal  consequences  of  the  violation  of  the  law  by  the  making  of  the 
contract  for  a  usurious  consideration  are  determined  by  the  law  of 
the  place  where  the  contract  is  made.  Andrews  v.  Pond,  13  Pet.  65, 
78,  10  L.  Ed.  61;  Heath  v.  Griswold  (C.  C.)  f  Fed.  573;  Minor  on 
Conflict  of  Laws,  p.  433 ;  39  Cyc.  9(M,  908.  Andrews  v.  Pond,  supra, 
presented  the  case  of  a  contract  which  was  usurious  under  the  law 
of  New  York,  the  state  in  which  it  was  made,  and  under  the  law  of 
Alabama,  the  state  in  which  it  was  to  be  performed.     The  following 
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is  the  court's  statement  of  the  ground  relied  on  to  support  the  conclu- 
sion reached  that  the  legal  consequence  of  the  usury  was  determined 
by  the  law  of  the  place  where  the  contract  was  made : 

**The  defendants  allege  that  the  contract  was  not  made  with  reference  to 
the  laws  of  either  state,  and  was  not  intended  to  conform  to  either ;  that  a 
rate  of  interest  forbidden  by  the  laws  of  New  York,  where  the  contract  was 
made,  was  reserved  on  the  debt  actually  due;  and  that  it  was  concealed  un- 
der the  name  of  exchange,  in  order  to  evade  the  law.  Now,  if  this  defense 
is  true,  and  shall  be  so  found  by  the  jury,  the  question  Is  not  which  law  ia 
to  govern  in  executing  the  contract,  but  which  is  to  decide  the  fate  of  a 
security  taken  upon  an  usurious  agreement,  which  neither  will  execute?  Un- 
questionably, it  must  be  the  law  of  the  state  where  the  agreement  was  made 
and  the  instrument  taken  to  secure  its  performance.  A  contract  of  this  kind 
cannot  stand  on  the  same  principles  with  a  bona  tide  agreement  made  in  one 
place  to  be  executed  in  another.  In  the  last-mentioned  cases  the  agree- 
ments are  permitted  by  the  lex  loci  contractus,  and  will  even  be  enforced 
there  if  the  party  is  found  within  its  jurisdiction.  But  the  same  rule  cannot 
be  applied  to  contracts  forbidden  by  its  laws  and  designed  to  evade  them. 
In  such  cases  the  legal  consequences  of  such  an  agreement  must  be  decided  by 
the  law  of  the  place  where  the  contract  was  made.  If  void  there  it  is  void 
everywhere,  and  the  cases  referred  to  In  Story's  Conflict  of  Laws,  203,  fully 
establish  this  doctrine."   13  Pet.  77,  78.  10  L,  Ed.  61. 

The  result  of  applying  the  rule  stated  to  the  facts  of  that  case  was 
the  conclusion  that  the  contract  imder  consideration  was  void  be- 
cause under  the  law  of  New  York  that  was  the  legal  consequence  of 
the  usury.  But  nothing  in  the  court's  statement  of  the  rule  governing 
a  contract  forbidden  by  the  law  of  the  place  where  it  was  made  and 
also  by  the  law  of  the  place  where  it  was  to  be  performed  indicates 
that  the  rule  stated  is  applicable  only  where  the  contract  is  a  void  one 
under  the  law  of  the  place  where  it  was  made.  We  understand  the 
court's  ruling  to  be  that  the  legal  consequences  of  such  a  forbidden 
contract  must  be  decided  by  the  law  of  the  place  where  the  contract 
w^s  made,  whether  that  law  makes  the  contract  void  or  attaches  a  less 
penalty  to  the  commission  of  usury.  A  contract  reserving  interest  at 
the  rate  of  more  than  20  per  cent,  per  annum  is  a  forbidden  one  in 
Pennsylvania  as  well  as  it  is  in  Mississippi,  though  the  penalty  in  the 
former  state  is  the  loss  of  the  right  to  collect  any  interest,  while  in 
the  latter  state  the  principal  and  all  interest  are  forfeited.  We  have 
not  had  access  to  the  statutes  of  Pennsylvania  relating  to  interest  and 
usury,  and  have  relied  on  summaries  of  such  laws  found  in  publica- 
tions which  are  supposed  to  be  accurate  in  reference  to  such  a  matter. 
As  above  stated,  we  understand  the  consequence  of  making  a  usurious 
contract  in  that  state  is  to  render  so  much  of  the  interest  to  be  received 
uncoUectable  as  is  in  excess  of  the  legal  rate  of  6  per  cent,  per  anniim. 
Under  that  law  the  deed  of  trust  in  question  is  not  unenforceable. 

The  following  is  the  Mississippi  statute  which  it  is  contended  should 
govern  in  determining  the  consequences  of  the  usury : 

"The  legal  rate  of  interest  on  all  notes,  accounts,  and  contracts  shall  be 
six  per  cent,  per  annum ;  but  contracts  may  be  made,  in  writing,  for  a  pay- 
ment of  a  rate  of  interest  as  great  as  eight  per  centum  per  annum.  And  if  a 
greater  rate  of  interest  than  eight  per  centum  shall  be  stipulated  for  or  re- 
ceived In  any  case,  all  interest  shall  be  forfeited,  and  may  be  recovered 
back,   whether  the  contract  be  executed  or  executory.     If  a   rate  of  in- 
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lerest  Is  contracted  for  or  received,  directly  or  Indirectly,  greater  than  twenty 
per  cent,  per  annum,  the  principal  and  all  interest  shall  be  forfeited,  and  any 
amount  paid  on  such  contract  may  be  recovered  by  suit"  Acts  of  Mississippi 
1912,  p.  301. 

The  forfeiture  provisions  of  this  statute  are  penal  in  their  nature. 
The  penal  laws  of  Mississippi  are  not  effective  on  transactions  hap- 
pening beyond  the  borders  of  the  state.  The  statute  does  not  purport 
to  operate  extraterritorially  or  to  make  a  usurious  contract  entered 
into  in  another  state  subject  to  the  penalties  it  denounces.  A  forbid- 
den transaction  occurring  in  Pennsylvania  and  having  penal  conse- 
quences there  does  not  subject  a  party  to  it  to  a  penalty  denounced  by  a 
Mississippi  statute  which  does  not  purport  to  have  such  an  effect.  The 
transaction  in  question  was  such  as  to  subject  the  lender  to  a  penalty 
imposed  by  the  law  of  Pennsylvania,  the  state  in  which  the  lending 
took  place.  It  is  that  penalty  which  the  lender  incurred.  If  more  than 
20  per  centum  per  annum  interest  had  been  reserved,  and  payments 
on  the  contract  had  been  made  to  the  lender  in  Pennsylvania,  it  hardly 
would  be  contended  that  the  making  of  such  payments  gave  rise  to 
the  right  of  action  in  the  borrower  which  the  Mississippi  statute  would 
have  made  a  consequence  of  the  transaction  if  it  had  happened  in  the 
latter  state.  We  are  not  of  opinion  that  the  Mississippi  statute  oper- 
ated extraterritorially  in  the  one  way  more  than  the  other.  It  happens 
in  the  instant  case  that  the  deed  of  trust  in  question  is  enforceable  for 
the  principal  of  the  debt  secured  whether  it  is  the  Pennsylvania  law  or 
the  Mississippi  law  that  governs  in  determining  the  consequences  of 
the  usury. 

[3,  4]  Another  suggestion  is  that  the  deed  of  trust  is  unenforceable 
by  the  nonresident  corporation  to  which  it  was  made  because  of  that 
corporation's  failure  to  comply  with  the  requirements  of  the  Mississippi 
statute  prescribing  the  conditions  on  which  such  a  corporation  may 
do  business  in  that  state.  Though  that  corporation,  prior  to  the  exe- 
cution of  the  deed  of  trust  in  question,  did  or  transacted  business  in 
Mississippi  in  violation  of  the  law  of  that  state,  that  law  does  not 
purport  to  give  to  that  conduct  the  effect  of  invalidating  a  contract 
subsequently  made  by  the  corporation  in  another  state.  The  making 
of  the  contract  in  Pennsylvania  did  not  constitute  the  doing  of  business 
in  Mississippi.  In  this  connection,  the  decision  in  the  case  of  Chatta- 
nooga Building,  etc.,  Association  v.  Denson,  189  U.  S.  408,  23  Sup. 
Ct.  630,  47  L.  Ed.  870,  is  called  to  our  attention.  In  that  case  it  was 
held  that  a  delivery  in  Alabama  to  a  Tennessee  corporation's .  agent 
there  of  a  note  and  mortgage  to  the  corporation,  which  were  payable  in 
Tennessee,  constituted  the  doing  of  business  by  the  corporation  in 
Alabama.  That  decision  by  no  means  supports  the  contention  that  tHe 
making  of  the  contract  here  in  question  by  the  delivery  in  Pennsyl- 
vania of  the  deed  of  trust  and  the  notes  it  secured  constituted  a  doing 
of  business  in  Mississippi. 

The  conclusion  is  that  the  decree  under  review  was  not  erroneous 
in  denying  an  injunction  restraining  the  foreclosure  of  the  deed  of  trust 
mentioned. 

The  decree  is  affirmed. 
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BATTS,  Circuit  Judge  (dissenting).  The  Smith  Company  (Oscar 
Smith  &  Sons  Company,  appellee),  a  New  York  corporation,  loaned 
to  Crawford  (V.  L.  Crawford,  using  the  name  of  Crawford  Bleachery), 
of  Meridian,  Miss.,  $25,000,  to  secure  which  Crawford  executed  a 
deed  of  trust,  naming  Broach  trustee.  The  notes  evidencing  the  debt 
not  having  been  paid,  Broach  advertised  for  sale  the  property  conveyed 
by  the  deed  of  trust.  Unsecured  creditors  instituted  a  proceeding  to 
have  Crawford  adjudged  a  bankrupt,  and  A.  L.  George  was  appointed 
receiver.  George  instituted  proceedings  before  the  referee  in  bank- 
ruptcy against  the  Smith  Company  and  Broach,  and  obtained  an  order 
restraining  the  sale.  The  petition  set  up:  (1)  That  at  the  time  of  tlie 
execution  of  the  deed  of  trust  Crawford  was  insolvent,  and  that  the 
Smith  Company  had  knowledge  of  his  insolvency,  and  that  the  deed  of 
trust  was  fraudulent,  and  gave  the  Smith  Company  an  illegal  prefer- 
ence ;  (2)  that  the  trustee,  was  about  to  embrace  property  in  the  sale  not 
included  in  the  deed  of  trust.  The  Smith  Company  answered,  and 
the  receiver,  amending,  further  charged  that  the  debt  due  the  Smith 
Company  was  usurious,  and  that  the  Smith  Company  was  a  nonres- 
ident corporation,  doing  business  in  Mississippi,  without  having  filed  a 
copy  of  its  charter,  as  required  by  law,  and  that  the  debt  was  con- 
tracted in  the  course  of  the  company's  business  carried  on  and  done 
in  that  state. 

The  referee  heard  evidence  and  denied  the  motion  to  set  aside  the 
restraining  order.  This  action  was  reviewed  and  reversed  by  the 
United  States  District  Judge,  his  decree  finding  that  the  deed  of  trust 
was  not  given  to  defraud  creditors ;  that  the  trustee  was  not  under- 
taking to  sell  property  not  covered  by  the  deed  of  trust ;  that  the  notes 
secured  by  the  deed  of  trust  were  not  usurious;  and  that  the  Smith 
Company  was  not  carrying  on  a  business  in  Mississippi  within  the 
meaning  of  the  Mississippi  law.  This  judgment  is  before  us  for  re- 
view. 

The  finding  that  the  deed  of  trust  was  not  executed  for  the  purpose 
of  defrauding  creditors  is  sustained  by  the  evidence. 

The  questions  remaining  for  determination  are:  (1)  Is  the  transac- 
tion one  affected  by  section  935  of  the  Mississippi  Code  of  1906?  (2) 
Was  the  contract  subject  to  the  laws  of  the  state  of  Pennsylvania  or 
to  those  of  the  state  of  Mississippi?  (3)  If  subject  to  the  laws  of  the 
state  of  Mississippi,  was  the  contract  usurious?  and,  if  usurious,  to 
what  extent?  and  is  the  interest  alone  to  be  forfeited,  or  is  the  entire 
contract  void?  (4)  If  the  contract  is  a  Mississippi  contract  and  usu- 
rious, are  the  federal  courts  to  give  effect  to  the  consequences  indicated 
by  the  statutes  of  Mississippi  ? 

Section  935,  Mississippi  Code  1906. 

The  validity  of  the  notes  and  mortgage  is  attacked  upon  the  ground 
that  the  Smith  Company  was  carrying  on  a  business  in  Mississippi 
without  complying  with  section  935  of  the  Mississippi  Code  of  1906. 
This  section  requires  every  foreign  corporation  doing  business  in  Mis- 
sissippi to  file  a  copy  of  its  charter,  and  it  is  provided  that  any  foreign 
corporation  "which  shall  not  file  a  copy  of  its  charter,  as  provided  in 
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this  chapter,  shall  be  liable  to  a  fine  of  not  less  than  $100."  The  ques- 
tion arises  as  to  whether  or  not  the  Smith  Company  was  "doing  busi- 
ness" in  the  sense  in  which  these  words  were  used  in  the  statutes  of 
Mississippi.  The  Smith  Company  conducted  its  business  from  an  of- 
fice in  Philadelphia.  The  transactions  in  Mississippi  arose  out  of  con- 
tracts made  by  the  concern  for  the  sale  of  linters  to  be  used  in  Delaware 
and  elsewhere.  The  purchases  by  it  to  fulfill  its  contracts  were  primari- 
ly from  Crawford.  The  necessity  for  securing  the  required  linters, 
which  could  not  be  satisfactorily  met  by  Crawford,  resulted  in  purchas- 
es from  other  sources  in  Mississippi  and  adjoining  states,  and  the  con- 
centration at  Meridian  in  warehouses  for  bleaching  at  the  mill  of  Craw- 
ford. The  loan  to  Crawford  arose  out  of  these  transactions.  The 
transactions  were  scarcely  of  a  kind  in  contemplation  by  the  I^egisla- 
ture  in  the  enactment  of  the  cited  laws. 

If  they  were  of  a  kind  intended  to  be  covered  by  the  legislation,  the 
intention  could  not  be  eflPective  on  account  of  the  interstate  character 
of  the  business.  International,  etc.,  Co.  v.  Pigg,  217  U.  8.  91,  30  Sup. 
Ct.  481,  54  L.  Ed.  678,  27  L.  R.  A.  (N.  S.)  493,  18  Ann.  Cas.  1103. 

The  statute  of  Mississippi  requires  the  filing  of  the  charter  of  foreign 
corporations,  and  provides  for  a  sm^ll  fine  for  a  failure  to  file  the  char- 
ter. The  law  does  not  declare  that  a  contract  entered  into  by  a  cor- 
poration which  has  failed  to  file  its  charter  shall  be  void  or  otherwise 
affected.  It  undertakes  to  impose  a  duty  upon  a  foreign  corporation 
doing  business  within  the  state,  and  indicates  the  consequences  to  flow 
from  a  failure  to  perform.  It  is  not  an  additional  consequence  of  such 
a  failure  that  the  corporation  shall  lose  all  of  the  money  which  it  may 
loan  or  otherwise  use  in  the  conduct  of  business  within  the  state. 

Appellants  rely  upon  the  case  of  Denson  v.  Chattanooga  Natl.  Bldg. 
&  Loan  Ass'n,  107  Fed.  777,  46  C.  C.  A.  634,  decided  by  this  court. 
The  language  of  the  Constitution  of  Alabama  and  statutes  of  that 
state  is  very  much  stronger  than  that  of  the  statute  of  Mississippi. 
The  law  of  Alabama  renders  it  unlawful  for  any  corporation  to  trans- 
act any  business  in  the  state  before  naming  an  agent,  and  renders  it 
unlawful  for  any  person  to  act  as  agent  without  compliance  with  its 
terms.  In  the  case  cited  the  Building  &  Loan  Association  whose  con- 
tract was  under  attack  was  clearly  doing  business  within  the  state,  and 
doing  business  without  having  complied  with  the  laws  of  the  state. 

Even  if  the  Smith  Company  were  doing  business  in  the  state  of  Mis- 
sissippi under  conditions  requiring  the  filing  of  its  charter  and  the 
doing  of  other  things  indicated  by  its  statutes,  the  transaction  be- 
tween it  and  Crawford  would  not  come  under  the  terms  of  the  law, 
and  would  not  be  affected  by  the  failure  of  the  company  to  do  those 
things  which  are  prerequisite  to  legally  doing  business  within  the 
state.  When  a  foreign  corporation  is  doing  business  within  a  state, 
and  subjects  itself,  so  far  as  such  business  is  concerned,  to  the  laws  of 
the  state,  or  is  doing  business  within  the  state,  and  as  to  such  business 
fails  to  comply  with  the  law,  neither  circumstance  will  affect  its  rights 
with  reference  to  interstate  business.  The  recital  of  facts  heretofore 
made,  and  which  will  hereafter  be  more  fully  developed,  indicates  the 
strictly  interstate  character  of  the  transaction  between  the  Smith  Corn- 
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pany  and  Crawford,  in  so  far  as  the  loan  of  money  was  concerned. 
It  must  be  held  that  the  law  of  the  state  of  Mississippi  did  not  intend 
to  affect  such  transactions,  and  it  must  be  further  held  that,  if  it  did 
so  intend,  the  intention  would  not  be  effective. 

What  Law  to  Govern. 

In  considering  whether  the  validity  and  effect  of  the  contract  is  to  be 
determined  by  the  law  of  the  state  of  Mississippi  or  by  the  law  of  the 
state  of  Pennsylvania,  an  effort  will  be  made  to  state  the  principles 
necessary  to  be  considered  in  cases  of  this  character. 

When  persons  within  the  territory  of  a  state  or  country  undertake 
to  mutually  bind  themselves,  the  general  rule  is  that  their  legal  relations 
are  to  be  determined  by  the  law  of  that  jurisdiction.  A  contract 
is  ordinarily  entered  into,  and  the  consideration  upon  which  it  is  based 
passes,  where  it  is  to  be  performed.  A  contract,  however,  may  be 
made  in  one  state  or  country,  be  based  upon  a  consideration  passed 
in  another,  and  be  perf ormable  in  a  third ;  or  either  of  these  elements 
may  concur  in  situs  with  another,  and  the  third  have  a  different  situs. 
Sometimes  there  will  be  other  elements,  referable  to  still  other  places. 
When  there  is  an  absence  of  unity  in  the  places  to  which  the  several 
elements  which  enter  into  a  contract  or  into  its  performance  are  ref- 
erable, and  there  is  a  difference  in  the  laws  which  govern  the  places 
to  which  the  several  elements  are  referable,  determination  of  the  va- 
lidity of  the  contract  presents  difficulties  in  the  solution  of  which  the 
commentaries  and  decisions  give  little  help. 

Probably  the  nearest  approach  to  a  general  proposition  that  may 
safely  be  made  is  this :  The  validity  of  a  contract  will  be  determined 
by  the  law  with  reference  to  which  it  is  made.  The  accuracy  of  this 
proposition  is  to  be  determined  by  the  statement  hereinafter  to  be  made 
as  to  its  meaning.  Moreover,  the  proposition  itself  is  too  general  in 
its  character  to  be  of  any  particular  value  in  the  practical  application 
of  the  law.  Perhaps  this  further  proposition  will  be  helpful :  The  law 
with  reference  to  which  a  contract  is  made  is  the  law  of  that  country 
in  which  the  more  important  elements  entering  into  the  contract  and 
its  performance  concur  as  to  situs.  The  present  inquiry  is  concerned 
alone  with  contracts  charged  to  be  usurious,  and  has  special  reference 
to  such  contracts  of  this  character  as  are  represented  by  promises  to 
pay,  based  upon  a  consideration  already  received. 

As  to  contracts  of  this  character,  a  determination  of  the  law  with 
reference  to  which  they  are  made  may,  and  in  this  case  will,  require 
consideration  of  the  following  elements:  (1)  The  law  of  the  place 
where  the  contract  is  made,  under  which  will  be  discussed  (a)  the  law 
generally ;  (b)  the  residence  and  citizenship  of  the  parties,  and  where 
they  were  when  the  contract  was  made ;  (c)  the  place  and  manner  of 
the  negotiations  and  of  the  final  consummation  of  the  contract.  (2) 
The  consideration  and  the  place  where  it  passed  or  was  to  become 
effective.  (3)  The  law  of  the  place  where  the  contract  is  to  be  per- 
formed. (4)  The  law  of  the  place  where  the  land  mortgaged  to  se- 
cure the  debt  is  situate.  (5)  The  law  of  the  place  where  the  money 
borrowed  is  to  be  used.  (6)  The  intention  of  the  parties  as  to  the  ap- 
plicable law.    (7)  The  law  of  the  forum. 
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In  the  absence  of  an  element  with  a  different  situs,  the  law  of  the 
place  where  the  contract  was  entered  into  will  determine  its  validity. 
The  nroposition  is  usually  more  broadly  stated.  It  is  sometimes  said 
that  if  the  agreement  is  a  valid  contract  where  made  it  is  valid  every- 
where, and  that  if  void  where  made  it  is  void  everywhere.  These  prop- 
ositions are  true  only  upon  the  assumption  that  the  law  of  the  place 
adopts  as  a  part  of  itself,  with  reference  to  an  agreement  some  ele- 
ments of  which  are  not  directly  referable  to  the  place  of  the  making, 
the  law  of  the  place  of  performance,  the  law  of  the  place  where  the 
consideration  passed,  and  the  law  of  the  place  of  other  elements  en- 
tering into  the  contract.  It  is  certainly  well  recognized  by  the  author- 
ities that  a  contract  may,  within  the  jurisdiction  within  which  it  is 
made,  be  held  valid  by  reason  of  the  fact  that  it  is  to  be  performed 
elsewhere,  when  it  would  not  be  held  valid  if  to  be  performed  within 
the  state  in  which  it  is  made.  It  is  also  the  case  that  the  law  of  a 
state  may  hold  a  contract  made  within  that  state  void  on  account  of 
the  character  of  the  consideration,  as  measured  by  the  law  of  another 
state,  when,  if  the  consideration  had  been  referable  to  the  law  of  the 
state  in  which  the  contract  was  made,  it  would  have  been  sustained  as 
legal. 

With  reference  to  the  law  of  usury,  it  may  be  said  to  be  fairly  well 
settled  that  if  the  contract  has  no  elements  other  than  the  place  of  the 
making,  of  the  consideration,  and  of  the  performance,  the  place  of 
the  first  and  second  being  the  same,  and  the  place  of  the  third  differ- 
ent, the  contract  would  be  sustained,  if  the  interest  rate  is  legal  with- 
in either  state.  In  the  important  case  of  Andrews  v.  Pond,  13  Pet.  65, 
10  L.  Ed.  61,  where  the  contract  was  held  void,  this  principle  is  rec- 
ognized. A  careful  study  of  the  many  cases  in  which  questions  of 
the  same  general  character  as  those  under  consideration  have  been 
discussed  leads  to  the  conclusion  that  the  place  of  the  making  of  the 
contract  is  an  important  element;  but  that  the  law  of  the  place  of 
making  is,  in  no  sense,  conclusive  of  the  legality  or  invalidity  of  the 
contract. 

That  both  parties  are  within  the  jurisdiction  when  the  contract  is 
made  presents  another  element  that  is  not  unimportant.  When  one 
of  them  is  within  the  state  and  another  is  in  another,  an  element  not 
less  important  appears.  Especially  is  the  fact  of  importance  if  the 
parties  are  citizens  of  the  states  in  which  they  may  respectively  be  at 
the  time  the  contract  is  made.  Residence  and  citizenship  of  the  payor, 
for  instance,  when  coupled  with  other  elements,  as  the  place  of  land 
mortgaged  to  secure  the  debt,  and  the  place  where  the  money  is  to  be 
used,  may  be  of  controlling  force. 

The  place  where  the  negotiations  are  carried  on  may  be  of  more 
importance  than  the  place  where  the  agreement  already  reached  has 
its  consummation  in  formal  execution  and  delivery  of  instruments. 
The  place  of  the  negotiations,  coupled  with  other  circumstances,  may 
give  rise  to  the  presumption  that  the  law  of  that  place  is  the  law  with 
reference  to  which  the  contract  is  made,  and  the  law  by  which  its  le- 
gality is  to  be  determined. 
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Negotiations  are  frequently  conducted  by  mail,  the  parties  being  in 
and  residing  in  different  states.  In  such  cases  it  may  not  only  be  diffi- 
cult to  determine  where  the  contract  was  made,  but  it  may  be  still  more 
difficult  to  determine  the  extent  to  which  the  law  of  the  place  of  the 
making  should  have  an  effect,  when  a  conclusion  is  reached  as  to  the 
place  of  making.  Not  infrequently  the  correspondence  may  suggest 
other  elements  of  more  importance  than  the  mere  place  of  making,  as 
the  situs  of  the  securities  offered,  or  a  statement  of  the  purpose  for 
which  the  money  is  to  be  used,  or  a  reference  to  the  law  which  it  would 
be  necessary  to  consider. 

The  instruments  evidencing  the  contract  may  be  prepared  in  one 
state  and  sent  to  another  for  execution,  or  prepared  and  signed  in  one 
state  and  delivered  through  the  bank  or  through  the  mails  in  another. 
There  are  some  generalizations  in  the  law  as  announced  by  the  cases, 
to  the  effect  that  a  contract  will  be  held  to  have  been  executed — that 
is,  entered  into — at  the  place  where  the  last  step  necessary  to  its  mak- 
ing was  taken.  39  Cyc.  902;  Tilden  v.  Blair,  21  Wall.  241,  22  L.  Ed. 
632.  There  are  also  propositions  to  the  effect  that  delivery  may  be 
accomplished  by  placing  the  signed  instrument  in  the  mail,  and  that 
the  contract  is  regarded  as  made  when  it  first  takes  effect  so  as  to  bind 
both  parties.  39  Cyc.  670.  It  is  also  said  that  if  the  place  of  mailing 
and  the  place  of  paynient  are  the  same,  the  law  of  such  place  ordinarily 
governs.  Corpus  Juris,  vol.  8,  p.  90,  §  151 ;  Shoe,  etc..  Bank  v.  Wood, 
142  Mass.  563,  8  N.  E.  753.  And  it  is  said  that,  when  the  instrument 
is  signed  in  one  state  and  delivered  in  another,  the  contract  is  made 
in  the  latter.  Perry  v.  Pye,  215  Mass.  403,  102  N.  E.  653.  It  may  be 
that  these  rules  would  be  of  value  in  some  cases ;  but  where  the  inquiry 
is  as  to  what  law  should  be  regarded  as  the  law  with  reference  to  which 
the  contract  is  made,  they  are  too  entirely  artificial  to  be  of  any  value. 
Whenever  technical  legal  propositions  must  be  depended  upon  to  de- 
termine where  a  contract  is  made,  the  place  of  the  making  of  the  con- 
tract becomes  of  even  less  importance  than  it  would  ordinarily  be. 
There  are  a  large  number  of  cases  in  which  contracts  formally  made 
in  one  place  have  had  their  validity  determined  by  the  law  of  another 
place.  All  of  the  authorities  cited  in  support  of  other  propositions 
made  herein  affirm  the  proposition  that  a  contract  may  be  valid,  not- 
withstanding the  law  of  the  place  of  the  making,  or  may  be  void,  not- 
withstanding the  law  of  the  place  of  the  making.  The  cases  which 
dogmatically  assert  that  the  law  of  the  place  of  the  making  will  de- 
termine the  validity  or  the  invalidity  of  the  contract  can,  ordinarily, 
be  sustained  as  to  their  result  by  the  principles  hereinafter  discussed, 
and  are  to  be  held  correct,  not  because  of  the  law  of  the  place  of  mak- 
ing, but  because  of  the  concurrence  at  that  place  of  the  situs  of  other 
important  elements  which  must  be  taken  into  consideration  in  deter- 
mining the  validity  of  the  contract. 

Lex  Considerationis. 

Every  contract  must  be  upon  a  good  and  sufficient  consideration. 
If  the  consideration  is  void,  the  contract  will  not  be  good.  The  con- 
sideration is  measured  by  the  law  of  the  place  where  it  passed  or  had 
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its  being  or  effect.  If  the  consideration  is  there  bad,  it  will  be  bad 
everywhere. 

As  stated  in  Akers  v.  Demond,  103  Mass.  318: 

"Penal  laws  can  be  administered  only  In  the  state  where  they  exist,  but 
when  a  usurious  or  other  illegal  consideration  Is  declared  by  the  laws  of  any 
state  to  be  incapable  of  sustaining  any  valid  contract,  and  all  contracts 
arising  therefrom  are  declared  void,  such  contracts  are  not  only  void  in 
that  state,  but  void  in  every  state  and  everywhere." 

In  the  excellent  work  on  Conflicts  of  Law  by  Minor  is  the  following 
(page  431): 

"In  determining  the  invalidity  of  the  usurious  contract,  does  the  Invalidity 
relate  to  the  making  of  the  contract  itself,  to  its  performance,  or  to  the  con- 
sideration? Where  a  contract  to  pay  excessive  interest  is  involved,  does 
the  usury  consist  in  the  borrower's  promise  to  repay  the  principal  with  ex- 
cessive interest,  or  does  it  consist  in  a  loan  or  forbearance  of  money  upon 
condition  that  the  borrower  will  repay  the  principal  with  excessive  inter- 
est? *  *  *  If  the  first  view  is  correct,  the  alleged  usurious  interest  and 
invalidity  of  the  contract  to  pay  relates  to  its  performance.  The  payment  of 
the  excessive  interest  and  the  validity  of  the  payment  of  interest  agreed  upon 
should  be  determined  by  the  law  of  the  place  where  the  act  or  payment  is  to 
be  performed;  that  is,  by  the  lex  solutionis  of  the  contract  to  pay.  If  the 
second  view  is  correct,  the  usury  relates  to  the  consideration,  the  loan  of  the 
money,  and  the  law  of  the  place  where  the  money  is  delivered  to  the  borrower 
governs  the  validity  of  the  contract  to  pay.  *  •  *  This  is  believed  to 
be  the  better  view.  The  policy  of  the  usury  laws  is  aimed  against  the  ex- 
action of  usurious  interest  by  the  lender,  not  against  the  promise  by  the  debt- 
or to  pay  usurious  interest." 

It  may  be  that  the  law  should  be  as  stated.  It  may  be  doubted  if  the 
propositions  are  sustained  by  the  authorities.  Certainly  many  of  the 
authorities  cannot  be  reconciled  with  the  theory  advanced.  In  only 
one  case  of  the  many  examined  is  the  consideration  spoken  of  as  usuri- 
ous where  money  or  other  value  is  properly  represented  in  the  principal 
of  the  note.  It  is,  of  course,  the  case  that  the  consideration  of  the 
promise  to  pay  may  be  made  up  in  part  of  a  prior  debt  with  usury 
added,  as  in  the  case  of  Andrews  v.  Pond,  13  Pet.  75,  10  L.  Ed.  61 ; 
or  the  principal  of  the  note  may  be  made  up  entirely  of  usurious  in- 
terest, as  in  the  case  of  Scott  v.  Fabacher,  176  Fed.  229,  100  C.  C.  A. 
147.  Ordinarily,  however,  that  in  consideration  of  which  the  maker 
of  the  note  promises  to  give  usury  is  money  or  a  thing  of  value,  rep- 
resented by  the  principal  of  the  note.  It  is  a  consideration  which 
would  support  a  contract  other  than  one  of  the  kind  entered  into.  The 
invalidity  arises,  not  on  account  of  this  payment  to  the  promisor,  but 
on  account  of  the  agreement  entered  into,  between  him  and  the  person 
furnishing  the  consideration,  that  interest  in  excess  of  jthat  allowed 
by  law  will  be  paid.  Ordinarily,  the  parties  are  equally  guilty  from  a 
legal  standpoint,  the  illegality  arising  from  their  joint  action. 

In  passing  upon  the  questions  with  reference  to  the  consideration  in 
a  contract  involving  usury,  much  confusion  arises  from  the  circum- 
stance that  invalidity  of  the  contract  does  not  always  result  from  the 
presence  of  usury.  Where  the  statutes  of  the  state  define  and  crim- 
inally punish  usury,  without  specifically  indicating  the  effect  of  the 
usury  upon  the  contract  out  of  which  it  might  arise,  the  contract  will. 
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ill  accordance  with  the  general  principle  of  law,  be  properly  held  void. 
If,  however,  as  is  more  usually  the  case,  the  laws  of  the  state  specifi- 
cally indicate  the  effect  upon  the  contract,  the  general  rule  does  not 
apply.  In  some  of  the  states  the  law  merely  prevents  the  recovery  by 
the  promisee  of  so  much  of  the  interest  as  may  be  usurious.  In  others, 
where  usury  is  provided  for  or  paid,  all  interest  is  uncollectable,  or 
may  be  recovered  if  paid.  In  other  states,  if  the  interest  is  usurious, 
but  does  not  exceed  a  certain  named  per  cent,  the  interest  is  forfeited  ; 
and,  exceeding  another  named  per  cent.,  the  entire  contract  becomes 
.  unenforceable.  It  is  manifest  that  where  a  contract  which,  by  reason 
of  usury,  is  illegal  and  criminal,  it  is  to  be  distinguished  from  one 
where  the  usurious  agreement  of  the  parties  merely  results  in  defined 
losses. 

Confusion  also  arises  from  the  assumption  that  every  character  of 
usurious  contract  is  to  have  applied  to  it  the  same  rules  of  law.  Where 
money  is  borrowed  and  a  note  is  given  for  the  amount  loaned,  all 
parts  of  the  contract  are  executed  except  the  agreement  to  repay  the 
money  with  the  interest  provided.  In  such  case  the  contract  may  be 
illegal,  but  it  is  not  on  account  of  the  consideration  passing  from  the 
promisor.  The  illegality  results  from  the  promise  upon  the  part  of  the 
maker  of  the  note  to  do  a  thing  which  the  law  will  not  permit.  Some 
of  the  cases,  however,  which  have  been  reported,  and  from  which  an 
effort  is  made  to  deduce  legal  principles,  are  contracts  which  have 
been  substantially  executed.  The  case  of  Andrews  v.  Pond,  heretofore 
referred  to,  is  of  this  class.  In  that  case,  one  of  the  parties  owing 
the  other  money,  an  amount  was  added  to  the  debt  ostensibly  as  ex- 
change, from  which  usury  resulted.  To  pay  the  amount,  debtor  drew 
a  bill  of  exchange  payable  in  another  state.  In  such  case,  ordinarily, 
nothing  would  be  left  for  the  debtor  to  do.  The  transaction  would,  as 
to  him,  be  finished,  except  upon  a  failure  by  the  drawee  to  pay  or 
accept  the  bill  of  exchange.  Likewise  with  reference  to  the  creditor, 
the  transaction  is  complete,  except  as  necessity  for  action  might  arise 
on  account  of  the  failure  of  a  third  person  to  accept  or  pay.  The 
transaction,  in  the  ordinary  course  of  business,  would  be  a  completed 
one.  In  such  case  the  consideration  for  the  bill  of  exchange  is  usuri- 
ous. It  is  created,  passes,  becomes  effective  where  the  contract  is  made. 
The  very  basis  of  the  contract  is  illegal,  and  in  a  jurisdiction  as  New 
York,  where  a  usurious  contract  is  void,  the  necessary  result  of  this 
transaction  would  be  an  agreement  void  as  a  contract — all  its  incidents 
there  and  everywhere  void. 

Typical  cases  representing  the  diversity  of  views  with  reference  to 
the  effect  of  the  law  of  the  place  of  the  consideration  are  Orr's  Admr. 
v.  Orr,  157  Ky.  570,  163  S.  W.  757  and  Arnold  v.  Potter,  22  Iowa, 
198.    In  the  former  case  the  law  is  thus  stated : 

**The  law  of  the  place  of  payment  of  the  note  ordinarily  controls,  but  this 
rule  is  subject  to  exceptions.  For  Instance,  the  question  of  the  validity  of 
the  contract,  as  affected  by  the  legality  of  the  past  transaction  in  consideration 
of  which  it  was  made,  and  in  which  it  took  Its  inception  as  a  contract,  is  gen- 
erally held  to  be  governed  by  the  law  of  the  place  where  the  transaction  was 
had,  and  not  where  the  contract  was  executed  or  to  be  performed." 
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In  the  latter  the  facts  that  the  notes  were  dated  in  Iowa,  made  pay- 
able there,  indorsed  there,  that  the  trustee  resided  there,  that  the  se- 
curity was  available  there  alone,  and  that  the  payor  resided  there,  con- 
trolled, notwithstanding  the  negotiations  were  in  Massachusetts  and 
the  money  there  paid. 

Lex  Loci  Solutionis. 

An  important  element  in  determining  the  law  with  reference  to 
which  the  contract  is  made  is  the  place  where  it  is  to  be  performed. 
The  law  is  thus  broadly  stated: 

"When  a  coutract  is  made  in  one  country,  and  Is  to  be  performed  in 
another,  the  proper  law  of  the  contract  may  be  presumed  to  be  the  law  of 
the  country  where  performance  is  to  take  place,  the  lex  loci  solutionis."  9 
Cyc.  6C9,   and  authorities  cited. 

Again : 

"Where  the  contract  is  to  be  performed  in  a  place  other  than  that  in  which  it 
is  made,  the  parties,  according  to  the  general  trend  of  American  authorities, 
are  presumed  to  adopt  the  law  of  the  place  of  performance  as  the  law  of 
the  contract."  Hall  v.  Cordell,  142  U.  S.  116,  12  Sup.  Ct  154,  35  L.  Ed.  956 ; 
Prltchard  v.  Norton,  106  U.  S.  124,  1  Sup.  Ct.  102,  27  L.  Ed.  104 ;  Andrews  v. 
Pond,  l.S  Pet.  65,  10  L.  Ed.  61 ;  Davidson  v.  Browning,  73  W.  Va.  276,  80  S.  E. 
363,  L.  R.  A.  1915C,  976. 

With  reference  to  bills  and  notes  it  is  said : 

"Where  a  bill  or  note  is  executed  in  one  state  and  made  payable  in  an- 
other, the  general  rule  is  that  it  is  governed,  as  to  its  nature,  validity,  in- 
terpretation, and  effect,  by  the  law  of  the  state  or  country  In  which  it  is  pay- 
able." 8  Corpus  Juris,  p.  92,  §  153;  Wiseman  v.  Chlapella,  23  How.  368,  16 
L.  Ed.  466 ;  In  re  Quality  Shop.  205  Fed.  266,  125  O.  C.  A.  403 ;  Dickinson  v. 
Edwards,  77  N.  Y.  573,  33  Ajn.  Kep.  671 ;  Tenant  v.  Tenant,  110  Pa.  478,  1 
Atl.  5,32 ;  Mayer  v.  Roche,  77  N.  J.  Law,  681,  75  AU.  2;«,  26  L.  R.  A.  (N.  S.) 
763 ;    Bigelow  v.  Burnham,  83  Iowa,  120,  49  N.  W.  104,  32  Am.  St  Rep.  294. 

The  authorities  cited  sustain  the  propositions  which  have  been  made. 
It  is  to  be  noted,  however,  that  the  propositions  as  made  carry  the 
inference  of  exceptions  and  limitations.  The  cases  in  which  the  va- 
lidity of  the  note  has  been  determined  by  the  law  of  a  place  other  tlian 
the  place  of  payment  establish  that  while  the  place  of  payment  is  an 
important  element  in  determining  the  law  to  which  the  contract  must 
be  referable,  it  is,  in  no  sense,  a  conclusive  element. 

Law  of  the  Place  Where  the  Land  Mortgaged  to  Secure  the  Debt  is 
Situate, 
The  general  proposition  is  that  usury  inheres  in  the  loan  and  not 
in  the  security  given ;  but  since  the  intent  of  the  parties  is  an  element 
in  determining  to  what  law  the  contract  is  referable,  and  since  the  situs 
of  the  land  being  necessarily  the  place  of  the  remedy,  the  law  of  the 
forum  must  be  taken  into  consideration ;  and,  since  the  security  is  an 
important  part  of  the  contract  of  loan,  the  situs  of  real  estate  mortgaged 
to  secure  the  debt  is  an  important  element  to  be  considered,  in  con- 
nection with  others,  in  determining  the  law  with  reference  to  which  the 
contract  should  be  held  to  have  been  made.  39  Cyc.  905 ;  Bedford  v. 
Bldg.  Ass'n,  181  U.  S.  227,  21  Sup.  Ct.  597,  45  L.  Ed.  834;  Commer- 
cial Bank  v.  Auze,  74  Miss.  609,  21  South.  754;  Manhattan  Life  Ins. 
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Co.  V.  Johnson,  188  N.  Y.  108,  80  N.  E.  658,  9  L.  R.  A.  (N.  S.)  1142, 
11  Ann.  Cas.  223;  Gault  v.  Equitable  Co.,  100  Ky.  578,  38  S.  W. 
1065. 

•*The  law  of  the  place  where  the  land  is  situated,  where  the  note  is  secured 
by  mortgage,  generally  does  not  govern,  except  in  case  of  a  conflict  as  to 
usury  laws."    8  Corpus  Juris,  §  158.  p.  94. 

Except,  as  stated,  in  case  of  conflict  in  usury  laws,  the  law  of  the 
state  in  which  the  mortgaged  land  is  situate  does  not  govern,  and  does 
not  govern  then  in  all  such  cases ;  the  situs  of  the  security  is,  never- 
theless, an  important  element  in  determining  the  law  with  reference 
to  which  the  contract  is  made. 

**The  inference  that  the  parties  contracted  with  reference  to  the  law  of  the 
domicile  of  either  of  them  is  greatly  strengthened  when  some  important  ele- 
ment of  the  transaction  is  located  at  the  residence  of  such  party,  such  as  the 
execution  of  the  note  or  other  security,  or  the  payment  of  the  consideration, 
or  when  the  loan  is  secured  by  a  mortgage  on  land  in  the  state  of  the  party's 
residence."  39  Cyc.  9(W;  Sheldon  v.  Haxtiun,  91  N.  Y.  124;  Vliet  v.  Camp,  13 
Wis.  198;  Fidelity  Savings  Co.  v.  Shea,  6  Idaho,  405,  55  Pac  1022;  Hubble 
V.  Morristown  Land  Co.,  95  Tenn.  585,  32  S.  W.  965. 

The  Place  of  Use. 

The  place  where  the  money  borrowed  is  to  be  used  is  an  element  in 
determining  the  law  with  reference  to  which  the  contract  was  made. 
The  usury  laws  are  based,  at  least  in  part,  upon  a  consideration  of 
what  the  financial  conditions  of  the  state  in  which  the  law  is  passed 
will  justify  in  the  way  of  interest,  and  what  interest  would,  under  con- 
ditions existing,  be  regarded  as  too  large.  If  in  the  state  where  the 
money  is  to  be  used  the  lawmaking  power  regards  10  per  cent.,  for  in- 
stance, as  a  rate  of  interest  which  the  conditions  justify,  and  the  pay- 
ment of  which  would  not  violate  public  policy,  the  contract  ought  rather 
to  be  measured  by  the  laws  of  that  state  than  by  the  laws  of  the 
state  where  the  lawmaking  power  conceives  that  the  payment  of  inter- 
est in  excess  of  7  per  cent,  is  contrary  to  public  policy.  While  the  cases 
have  not  especially  dwelt  upon  the  law  of  the  place  where  the  money 
is  to  be  used,  it  would  appear  to  be  a  matter  of  very  much  more  import- 
ance than  the  place  named  in  the  note  as  the  place  of  payment,  or  the 
place  which  is  indicated  by  the  date  of  the  instrument  as  the  place 
where  the  money  loaned  was  paid  over  to  the  borrower;  for  fre- 
quently the  use  to  be  made  of  the  money  is  the  inducing  cause  of  the 
contract,  and  it  is  frequently  in  contemplation  that  the  note  is  to  be 
paid  from  the  profits  of  the  use  of  the  money  in  some  business  enter- 
prise. The  business  conditions  at  the  place  where  the  money  is  to  be 
used  are  proper  subjects  for  inquiry  and  for  consideration  in  deter- 
mining the  loan,  and  in  determining  what  the  loan  can  afford  to  pay  in 
the  way  of  interest.  The  general  proposition  made  is  sustained  by  the 
cases  of  National  Bldg.  Ass'n  v.  Burch.  124  Mich.  57,  82  N.  W.  837, 
83  Am.  St.  Rep.  311 ;  Cope  v.  Wheeler,  41  N.  Y.  303;  39  Cyc.  p.  908. 

The  Intention  of  the  Parties  as  to  the  Applicable  Law. 

One  of  the  factors  in  determining  the  law  with  reference  to  which 
the  contract  is  made  is  the  law  in  contemplation  by  the  parties.    It  is 
not  infrequently  the  case  that  the  contract  contains  a  stipulation  with 
162  C.C.A.~15 
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reference  to  what  law  should  govern.  This  stipulation  is  not  neces- 
sarily effective,  and,  indeed,  not  necessarily  a  reflection  of  the  minds  of 
the  parties.  The  parties  cannot,  by  intention  or  stipulation,  change  the 
essential  character  of  the  transaction  between  them;  they  cannot,  by 
intention  or  stipulation  in  all  cases,  determine  the  law  to  be  applied. 
They  cannot,  by  stipulating  that  the  law  of  a  particular  state  shall  gov- 
ern, thereby  make  that  valid  which  would  otherwise  be  illegal.  But 
where  there  is  a  diversity  in  the  situs  of  the  several  elements  entering 
into  the  contract  or  its  performance,  the  stipulation  or  understanding 
of  the  parties  may  have  an  important,  or  even  a  controlling,  effect. 
The  parties  may  not,  however,  disregard  the  place  of  making,  the  place 
of  performance,  and  the  place  of  enforcement,  and  select  for  them- 
selves a  system  of  laws  that  has  no  relation  to  either  of  these  places, 
and  thereby  nullify  or  evade  the  provisions  of  the  law  which  would 
otherwise  be  applicable. 

"When  the  several  transactions  connected  with  the  loaning  of  money  have 
taken  place  in  two  or  more  states,  the  problem  of  determining  what  law 
shall  govern,  in  deciding  whether  the  contract  is  usurious  or  not,  is  largely 
one  of  ascertaining  what  law  the  parties  had  in  mind  In  fixing  their  rights 
under  the  contract."    39  Cyc.  p.  891. 

"In  many  cases  the  courts  have  declared  that  the  law  of  the  place  where 
the  contract  is  made  determines  the  rights  of  the  parties,  without  reference 
to  intent.  In  nearly  all  instances  where  this  holding  has  been  made,  the  im- 
portant elements  of  the  transaction  had  thoir  situs  in  the  place  where  the 
ct)ntract  was  made."  Junction  R.  Co.  v.  Ashland  Bank,  12  Wall.  226,  20  L. 
Ed.  385. 

Lex  Fori, 

There  is  no  occasion  to  develop  in  detail  the  principles  by  which  the 
courts  called  upon  to  enforce  contracts  made  elsewhere,  or  to  be  per- 
formed elsewhere,  or  where  the  consideration  arises  elsewhere,  are  to 
be  governed.  The  only  present  consideration  is  with  reference  to  the 
law  of  the  forum  as  an  element  in  determining  the  law  with  reference 
to  which  the  contract  must  be  held  to  have  been  made.  Necessarily 
the  parties  in  entering  into  contracts  must  be  assumed  to  give  some  con- 
sideration to  the  laws  of  the  state  in  which  the  contract  is  to  be  en- 
forced. While  it  may  not  always  be  possible  to  determine  at  the  time 
of  the  making  of  the  contract  as  to  where  it  will  be  necessary  to  insti- 
tute suit,  in  case  of  a  failure  of  the  promisor  to  perform,  yet  the  place 
of  payment  and  the  residence  of  the  payor,  or  the  location  of  the  land 
given  as  security,  can  very  well  be  considered  by  the  parties  as  prob- 
ably indicating  the  place  of  suit,  in  case  suit  should  be  necessary.  In 
consideration  of  these  facts  it  should  be  held  that  the  laws  of  such 
a  state  were  necessarily  in  contemplation  by  the  parties,  and  nec- 
essarily an  element  to  be  considered  in  determining  the  applicable 
law. 

"In  general,  the  law  of  the  forum,  being  also  that  of  the  place  where  the 
landed  security  lies,  will  prevail  over  the  place  of  the  contract  to  defeat  the 
instrument."  8  Corpus  Juris,  §  165.  p.  97 ;  Flagg  v.  Baldwin,  38  N.  J.  Eq.  219, 
48  Am.  Rep.  308. 

"While,  as  a  general  rule,  a  contract  valid  where  it  is  made,  or  under  the 
law  with  reference  to  which  it  is  made,  is  valid  everywhere,  the  courts  of  one 
state  will  not  enforce  a  contract  made  in  another,  where  to  do  so  would 
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be  In  violation  of  their  own  statutes."    International  Harvester  Co.  v.  McAdam, 
142  Wis.  114,  124  N.  W.  1042,  26  L.  R.  A.  (N.  S.)  774,  20  A^n.  Cas.  614. 

Application  of  the  Facts, 

An  effort  will  be  made  to  apply  the  facts  of  this  case  to  the  law  as 
announced  in  the  foregoing  propositions.  V.  L-  Crawford,  a  citizen 
of  Mississippi,  was  conducting  a  bleachery  business  at  Meridian,  in 
that  state.  The  Smith  Company,  doing  business  in  Pennsylvania  under 
a  New  York  charter,  contracted  to  furnish  linters  to  munition  makers, 
and  undertook  to  supply  the  linters  through  Crawford.  Crawford's 
facilities  being  inadequate,  the  Smith  Company  made  loans  to  him 
to  enable  him  to  carry  out  the  contract  with  them.  In  December,  1914, 
while  owing  the  Smith  Company  about  $11,000  unsecured,  Crawford 
applied  for  an  additional  loan  of  $10,000,  offering  his  plant  as  security. 
During  the  course  of  negotiations,  carried  on  by  wire  and  mail,  the  ap- 
plication was  increased  to  $25,000.  As  a  part  of  these  negotiations, 
Crawford  offered  reduction  in  the  prices  at  which  he  was  to  furnish 
linters,  one  of  these  proposed  reductions  being  in  consideration,  not 
alone  of  the  loan,  but  on  account  of  delays  which  had  taken  place  in 
deliveries.  Some  money  was  paid  as  the  negotiations  took  place,  and, 
before  their  consummation,  officers  of  the  Smith  Company  went  to 
Meridian,  investigated  the  property  offered  as  security,  and  determined 
to  make  the  loan,  and  then  made  a  statement  to  that  effect  to  Craw- 
ford. Crawford  was  authorized  to  execute  notes  and  a  mortgage  upon 
the  property  to  be  taken  as  security,  the  instruments  being  prepared 
by  attorneys  for  the  Smith  Company  in  Meridian.  The  notes  and  deed 
of  trust  having  been  executed,  they  were  sent  through  the  mail  by  the 
bank  at  Meridian,  with  draft  attached  for  the  balance  unp>aid  of  the 
amount  loaned,  $9,700.  The  draft  was  paid  and  the  notes  and  deed 
of  trust  taken  up  by  the  Smith  Company  at  Philadelphia. 

The  primary  question  in  determining  the  law  to  which  the  contract 
is  referable  is  where  the  contract  was  made. 

The  making  of  the  contract  consisted  of  a  number  of  elements,  and 
these  elements  did  not  all  have  the  same  place.  In  the  negotiations 
by  mail,  that  which  was  done  by  Crawford  had  its  locus  at  Meridian ; 
that  which  was  done  by  the  Smith  Company  had  Philadelphia  for  its 
place.  The  verbal  negotiations  took  place  at  Meridian ;  the  represen- 
tatives of  the  company  there  determined  to  make  the  loan.  The  formal 
action  of  the  Smith  Company  was  at  Philadelphia.  The  deed  of  trust 
was  executed  at  Meridian ;  the  property  affected  by  the  deed  of  trust 
was  in  Mississippi.  The  money  was  paid  by  drafts  which  were  placed 
in  bank  in  Meridian  by  Crawford,  which  drafts  were  transmitted 
through  the  mails  to  Philadelphia  to  another  bank,  where  they  were 
paid,  and  the  proceeds  paid  over  to  Crawford  in  Meridian.  The  notes 
were  executed  in  Meridian,  transmitted  by  mail  to  Philadelphia,  and 
there  retained  by  the  Smith  Company.  The  deed  of  trust  was  trans- 
mitted by  mail  to  Philadelphia,  and  returned  by  mail  to  Meridian  for 
record.  It  would  not  be  possible  to  name  any  one  state  in  which  this 
transaction  took  place. 

If  it  be  possible,  under  the  facts  stated,  to  determine,  as  matter  of 
law,  by  the  application  of  technical  legal  presumption,  the  place  of  the 
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making  of  the  contract,  the  circumstances  are  such  as  to  make  the 
place  at  which  it  might  be  said  to  have  been  consummated  an  unimpor- 
tant and  almost  immaterial  matter. 

With  reference  to  the  place  of  the  consideration,  almost  the  same 
difficulties  appear.  If  the  illegality  of  the  contract  may  be  referred  to 
the  consideration,  the  same  character  of  difficulty  arises  as  in  deter- 
mining the  place  where  the  contract  was  made.  The  charge  of  usury 
is  based  upon  changes  in  contracts  theretofore  existing  between  the 
parties,  which  had  been  entered  into,  and  which  were  to  be  performed 
in  Mississippi.  The  changes  were  negotiated  by  wire  and  letters  pass- 
ing between  Meridian  and  Philadelphia,  and  by  personal  negotiations 
in  Mississippi.  So  far  as  the  actual  payment  of  money  is  concerned, 
a  part  of  it  was  already  in  possession  of  the  maker  of  the  notes  in 
Mississippi  when  the  contract  was  consummated ;  the  payment  of  the 
balance  was  through  the  banks  and  through  the  mail,  the  actual  pro- 
cess of  payment  involving  action  in  Mississippi  and  Pennsylvania  and 
in  all  of  file  states  between.  As  to  the  original  source  from  which 
the  money  came,  the  record  is  silent — whether  New  York,  the  legal  res- 
idence of  the  Smith  Company,  or  Philadelphia,  from  which  point  the 
correspondence  with  Crawford  was  carried  on,  does  not  appear.  If  the 
consideration  was  affected  with  usury  by  the  demand  of  the  Smith 
Company  for  interest  in  excess  of  that  allowed  by  law,  the  same  ques- 
tions arise  as  in  determining  where  the  contract  was  made,  for  the 
demand  was  made  in  both  states  and  by  mail  and  wire.  It  may  or  not 
be  important  that  the  propositions  for  the  payment  of  money  in  excess 
of  that  permitted  by  law  were  primarily  made  by  Crawford  in  Missis- 
sippi, and  his  final  agreement  with  reference  to  them  was  there  ex- 
pressed, and,  so  far  as  actually  executed,  executed  there. 

The  elements  which  are  definitely  fixed  in  Mississippi  are:  (1)  The 
place  of  performance — that  is,  the  place  where  the  notes  were  to  be 
paid;  and  also  the  place  where  the  deductions  in  price  on  contracts 
constituting  usury  were  to  be  made  was  Mississippi.  (2)  The  prop- 
erty upon  which  a  lien  was  given  to  secure  the  payment  of  the  principal 
and  6  per  cent,  of  the  interest  was  situate  in  Mississippi.  (3)  The 
money  borrowed  was  borrowed  for  use  in  Mississippi,  and  it  was  ex- 
pected that  it  would  be  repaid  out  of  the  conduct  of  the  business  es- 
tablished there,  into  which  the  money  was  put.  (4)  It  was  contemr 
plated  that,  in  case  of  nonperformance  of  the  contract  by  the  promisor, 
the  remedy  of  the  promisee  would  be  in  Mississippi.  The  deed  of  trust 
could  not  be  made  effective  elsewhere  than  in  that  state ;  no  personal 
judgment  against  Crawford  could  be  secured  except  in  that  state;  if 
procedure  in  the  courts,  rather  than  by  the  trustee,  was  found  neces- 
sary, this  procedure  would  necessarily  be  in  Mississippi. 

While,  as  heretofore  suggested,  the  mortgage  is,  in  a  sense,  an  in- 
cident to  the  debt,  yet  it  sometimes,  as  in  the  present  case,  becomes  the 
incident  of  paramount  importance.  The  debt  may  be  entirely  valid, 
and  yet  entirely  worthless  without  the  security  of  the  mortgage.  That 
is  the  condition  in  this  case.  Except  so  far  as  the  land  secures  it, 
the  debt  is  without  value.  The  contract  would  not  have  been  made 
without  the  mortgage.     Entirely  regardless  of  any  other  principle 
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which  inheres  in  that  branch  of  the  law,  which  is  ordinarily  spoken  of 
as  "conflict  of  laws/*  it  is  certainly  the  case  that  every  contract  with 
reference  to  land  within  any  certain  jurisdiction  must  have  its  validity, 
in  so  far  as  the  land  is  concerned,  tested  by  the  laws  of  that  jurisdiction. 

The  only  elements  that  could  possibly  enter  into  the  question  as  to 
the  law  with  reference  to  which  the  contract  was  made  that  are  not 
definitely  fixed  in  Mississippi  are  the  place  of  negotiations,  which  were 
conducted  principally  in  Mississippi  and  through  the  mails  and  by  wire ; 
the  consideration,  the  situs  of  which  is  indefinite ;  and  the  place  of  the 
making  of  the  contract  every  part  of  which  had  been  in  MississipjM, 
except  the  formal  receipt  of  the  evidences  of  debt  by  the  promisees 
in  Pennsylvania. 

The  element  which  has  not  been  specifically  considered  is  the  inten- 
tion of  the  parties.  The  same  circumstances  which  indicate  the  law 
with  reference  to  which  the  contract  should  be  determined  carry  with 
them  the  conclusion  that  it  was  the  intention  of  the  parties  that  the 
contract  should  be  subject  to  the  laws  of  Mississippi;  and  therefore 
little  is  to  be  added  to  the  argument  by  a  statement  to  the  effect  that 
the  parties  intended  that  it  should  be  measured  by  the  laws  of  that 
state. 

The  maker  of  the  notes  in  the  present  case  was,  at  the  time  of  their 
execution,  a  citizen  of  the  state  of  Mississippi.  The  debt  was  secured 
by  property  which  could  be  held  nowhere  other  than  in  the  state  of 
Mississippi ;  no  relief,  either  by  a  proceeding  in  rem  or  in  personam, 
could  be  had  in  any  other  state.  The  contract  suggesting  nothing  to 
the  contrary,  it  would  appear  to  be  reasonable  to  assume  that  the  par- 
ties intended  their  rights  to  be  determined  by  the  laws  of  the  only 
state  which  could  be  appealed  to  for  a  remedy.  No  reference  was 
made  in  any  of  the  correspondence,  or  in  any  verbal  negotiations  with 
reference  to  which  there  is  testimony,  to  any  fact  indicating  a  pur- 
pose on  the  part  of  the  negotiators  to  fix  upon  a  place  whose  laws 
should  measure  their  contract.  In  the  absence  of  anything  more  defi- 
nite, it  would  seem  that  there  are  three  factors  in  the  present  case 
which  might  be  taken  into  consideration  in  an  effort  to  determine  the 
law  in  contemplation  by  the  parties:  (1)  The  notes  were  made  pay- 
able in  Mississippi ;  (2)  the  money  was  to  be  used  in  Mississippi ;  (3) 
the  debt  was  secured  by  property  in  Mississippi.  It  was  known  by 
all  of  the  parties  to  the  transaction  that  the  collection  of  the  money, 
whether  in  the  course  of  business  or  through  the  trustee,  or  through 
the  courts,  would  have  to  be  made  in  the  state  of  Mississippi.  It  is 
not  assumed  that  with  a  knowledge  of  this  fact,  and  in  the  complete 
absence  of  anything  so  indicating,  that  the  parties  intended  to  make 
their  Mississippi  transaction  dependent  upon,  or  in  any  sense  governed 
by,  the  laws  of  the  state  of  Pennsylvania.  A  much  more  ordinary 
course  of  business  is  for  bonds  or  bills  and  notes  or  other  negotiable 
instruments  to  be  made  payable  at  the  place  of  business  of  the  parties 
lending  the  money  or  purchasing  the  negotiable  instruments.  When 
this  ordinary  course  of  business  is  departed  from,  that  circumstance 
alone  is  not  without  weight  in  suggesting  that  the  parties  purposed  to 
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make  the  place  of  payment  the  place  whose  laws  should  measure  the 
obligations  of  the  contract. 

There  are  a  number  of  adjudicated  cases  where  the  place  of  the 
making  of  the  contract  and  the  source  of  the  consideration — that  is, 
the  source  of  the  money  loaned — are  not  subject  to  the  same  uncer- 
tainty as  in  the  present  case,  where  the  conclusion  has  been  reached 
that  facts  less  convincing  than  those  which  appear  in  this  case  fix  as 
the  law  of  the  contract  the  law  of  a  state  other  than  that  of  the  mak- 
ing and  of  the  consideration. 

In  Arnold  v.  Potter,  22  Iowa,  at  page  198:  Notes  were  dated  in 
Iowa ;  made  payable  in  that  state ;  the  trustee  resided  there ;  the  real 
estate  security  was  situated  there;  the  payor  resided  there;  notes 
were  negotiated  in  Massachusetts  and  the  money  there  furnished.  The 
contract  was  held  to-be  governed  by  the  Iowa  law. 

In  the  case  of  Scott  v.  Fabacher,  176  Fed.  229,  100  C.  C.  A.  147, 
the  source  of  the  consideration — that  is,  the  money  loaned — was  Loui- 
siana, and  the  place  of  payment  was  Louisiana,  and  the  negotiations 
were  carried  on  partly  by  mail ;  but  the  transaction  in  which  the  money 
was  used,  and  out  of  which  it  was  assumed  the  profits  would  arise 
justifying  the  payment  of  usury,  and  the  land  given  as  security  for 
the  payment  of  the  principal  and  the  usurious  interest,  were  in  Texas. 
Notwithstanding  the  fact  that  both  the  consideration  and  the  place 
of  performance  was  a  state  other  than  Texas,  the  essential  character 
of  the  transaction  as  a  Texas  contract  was  recognized,  and  the  inter- 
est was  forfeited  under  the  laws  of  that  state. 

Sheldon  v.  Haxtun,  91  N.  Y.  128:  The  defendant,  who  resided  in 
Illinois,  collected  money  due  to  plaintiff,  who  resided  in  New  York, 
from  parties  in  Illinois,  and,  instead  of  remitting  the  proceeds,  sent 
through  the  mail  his  own  note  for  the  amount,  specifying  a  rate  of  in- 
terest usurious  in  New  York.    The  court  says : 

**Upon  depositing  the  notes  in  the  mail  the  transaction  was  complete. 
♦  ♦  f  The  defendant  became  the  borrower  of  the  proceeds  of  the  notes 
c-ollected  by  him.  The  fact  that  one  of  the  notes  was  expressly  payable  in 
New  York  does  not  distinguish  it,  in  the  point  of  usury,  from  the  others. 
This  was  an  incidental  circumstance,  and  does  not  overthrow  the  other  deci- 
sive circumstances  which  make  Illinois  the  place  of  contract." 

Staples  V.  Nott,  128  N.  Y.  403,  28  N.  E.  515,  26  Am.  St.  Rep.  4S0: 
The  note  was  dated  at  Washington,  made  payable  at  a  bank  in  New 
York,  bearing  interest  illegal  in  New  York  given  to  take  up  another 
note  dated  at  Washington  and  payable  there.  The  arrangement  for  re- 
newal was  made  in  Washington  and  the  note  drawn  there ;  it  was  there 
handed  to  the  maker  to  execute.  lie  took  it  to  his  home  in  New  Yoric, 
where  he  signed  it.  The  note  was  then  mailed  to  plaintiff  at  Wash- 
ington. It  was  held  that  the  contract  evidenced  by  the  note  was  made 
in  and  governed  by  the  laws  of  the  District  of  Columbia;  that  the 
affixing  of  signatures  by  maker  and  indorser  was  simply  details  in  the 
performance  and  execution  of  the  contract,  which  was  consummated 
when  the  note  was  received  by  plaintiff ;  that  the  naming  of  a  New 
York  bank  as  the  place  of  payment  did  not  make  it  a  New  York  con- 
tract. 
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Wayne  County  Savings  Bank  v.  Low,  81  N.  Y.  570,  37  Am.  Rep. 
533 :  Note  was  dated  and  made  payable  in  New  York,  but  was  made 
^for  the  purpose  of  being  used  in  renewal  of  another  note  for  the  same 
amount  then  held  by  plaintiff,  a  bank  in  Pennsylvania.  It  was  actually 
written  in  Pennsylvania,  in  the  form  in  use  in  that  state,  by  the  cashier 
of  plaintiff,  at  the  defendant's  request,  and  forwarded  to  the  defendant 
for  signature,  and  signed  by  him  in  New  York  and  mailed  to  plaintiff 
in  Pennsylvania,  together  with  a  check  for  the  discount.  The  note  and 
interest  were  received  by  plaintiff  in  Pennsylvania,  and  all  was  done  in 
performance  of  a  previous  agreement  entered  into  in  Pennsylvania. 
Says  the  court: 

"It  cannot  be  contended  that  a  party  who  goes  into  another  state,  and 
there  makes  an  apreement  with  a  citizen  of  that  state  for  the  loan  ♦  ♦  ♦ 
of  money,  lawful  by  the  laws  of  that  state,  can  render  his  obligation  void  by 
making  It  payable  in  another  state  according  to  whose  laws  the  contract 
would  be  usurious.  Neither  can  it  be  claimed  that  because  the  obligation, 
Instead  of  being  signed  in  the  state  where  the  contract  was  made,  is  signed 
in  another  state  and  sent  by  mail  to  the  place  of  contract,  It  must  be  governed 
by  the  usury  laws  of  the  place  where  it  was  signed." 

Martin  v.  Johnson,  84  Ga.  487,  10  S.  E.  1092,  8  L.  R.  A.  170:  The 
note  was  given  for  a  larger  amount  than  actually  received ;  was  pay- 
able in  Boston,  from  which  place  the  money  was  sent.    The  court  says : 

*'The  parol  agreement  out  of  which  the  notes  sued  on  sprang  was  made  in 
this  state  [Georgia].  Part  of  that  agi*eement  was  performed  in  this  state. 
The  usury  set  forth  in  defendant's  pleas  was  paid  in  this  state ;  and  all  that 
was  left  to  be  performed  of  that  agreement  was  the  payment  of  the  notes 
sued  on  in  this  state.  The  maker  of  these  notes  resides  in  this  state,  and  the 
land  wWch  was  conveyed  as  security  is  located  in  this  state.  Whether  a  con- 
tract is  made  with  reference  to  the  place,  or  state,  or  country  in  which  it  is 
to  be  performed  is  a  question  of  no  easy  solution.  However  this  may  be, 
there  is  enough  in  this  case  to  show  that,  in  all  likelihood,  the  parties  to  the 
contract  sued  on  contemplated  the  law  of  the  domicile  of  the  maker  as  the 
law  which  should  govern  this  contract  in  all  respects." 

In  Kilcrease  v.  Johnson,  85  Ga.  600,  11  S.  E.  870,  upon  similar  facts 
a  like  ruling  was  made. 

United  States  Saving  &  Loan  Ass'n  v.  Scott,  98  Ky.  695,  34  S.  W. 
235 :  The  note  was  dated  at  St.  Paul,  Minn.,  was  payable  at  Minne- 
apolis, and  contained  a  provision  to  the  effect  that  it  was  understood 
to  be  made  with  reference  to  and  under  the  laws  of  the  state  of  Min- 
nesota. It  was  given,  however,  to  a  building  and  loan  association  do- 
ing business  in  Kentucky  under  a  permit,  and  represented  by  agencies 
to  solicit  and  transact  business,  and  the  maker  of  the  note  became  a 
member  of  the  association  there.  The  note  was  secured  by  a  mortgage 
on  real  estate  in  Kentucky.  It  was  held  to  be  a  Kentucky  contract  and 
void  as  usurious. 

Southern  Building  &  Loan  Ass'n  v.  Harris,  98  Ky.  41,  32  S.  W.  262: 
The  loan  was  made  at  Knoxville,  Tenn.,  to  a  resident  of  Kentucky,  and 
the  notes  were  made  payable  at  Knoxville.    The  court  says : 

"The  subscription  for  stock  ♦  ♦  •  was  made  in  Kentucky;  the  appli- 
cation for  the  loan  written  and  signed  here;  the  note  dated,  written,  and 
signed  here,  and  the  mortgage  made  to  secure  the  payments  for  this  stock; 
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and  thus  the  payment  of  the  loan  made  was  written,  dated,  executed,  ac- 
knowledged, and  recorded  In  Fayette  county,  Ky." 

The  court  held  the  notes  usurious  under  the  laws  of  Kentucky,  and 
refused  judgment  upon  them. 

Kellog  V.  Miller  (C.  C.)  13  Fed.  198:  Though  the  contract  was  ne- 
gotiated in  New  York,  and  the  lender  a  citizen  of  that  state,  and  the 
money  there  paid,  it  was  held  to  be  a  Nebraska  contract,  because  exe- 
cuted in  that  state,  and  secured  by  a  mortgage  on  land  there,  the  ob- 
ligor being  a  resident  of  that  state,  notwithstanding  no  place  of  per- 
formance was  named. 

Rowland  v.  Bldg.  &  Loan  Ass'n,  115  N.  C.  825,  18  S.  E.  965:  The 
obligation  for  the  money  was  sent  to  the  office  of  the  association  in 
Richmond,  Va.,  and  the  money  was  sent  from  that  place.  The  borrow- 
er^ however,  was  a  resident  of  North  Carolina,  and  made  his  applica- 
tion from  that  state.  The  money  was  paid  to  him  there,  he  secured  the 
payment  by  a  mortgage  on  land  situated  there,  and  the  mortgage  was 
executed  there.  The  obligation  was  held  usurious,  notwithstanding  it 
was  valid  under  the  laws  of  Virginia. 

Duncan  v.  Helm,  22  La.  Ann.  418:  The  parties  resided  in  Missis- 
sippi, where  the  negotiations  were  had.  The  notes  were  payable  in 
Louisiana,  and  secured  by  a  mortgage  on  lands  there  situate.  The 
actual  execution  was  in  Louisiana,  and  they  were  there  delivered  to 
the  representative  of  the  lender,  by  wfiom  the  money  was  paid  by  a 
bill  on  New  Orleans.  The  contract  was  held  to  have  been  intended  to 
have  effect  in  Louisiana. 

Falls  V.  U.  S.  Company,  97  Ala.  417,  13  South.  25,  24  L.  R.  A.  174, 
38  Am.  St.  Rep.  194:  The  note  was  payable  in  Minnesota,  and  recited 
that  it  was  made  with  reference  to  the  laws  of  that  state.  It  was  se- 
cured by  a  mortgage  on  land  in  Alabama,  and  drew  a  rate  of  interest 
in  excess  of  that  permitted  in  that  state.  The  obligation  was  made 
through  a  local  agent  of  the  complainant  in  Alabama,  and  the  money  re- 
ceived from  Minnesota  was  paid  in  Alabama,  The  court  held  that  no 
state  will  enforce  contracts  or  redress  grievances  entered  into  or  suf- 
fered in  another  state,  if  the  enforcement  involve  a  breach  of  legal  or 
moral  right  as  maintained  in  the  law  of  the  forum,  and  refused  to  en- 
force the  contract  as  to  so  much  of  it  as  was  in  conflict  with  the  law 
of  Alabama. 

Thompson  v.  Edwards,  85  Ind.  420 :  The  Supreme  Court  cited  and 
approved  Rorer  on  Interstate  Law,  to  the  effect  that  a  note  made  in 
one  state,  secured  by  a  mortgage  on  lands  in  another,  made  for  money 
loaned  by  a  citizen  of  a  third  state,  and  delivered  to  him  in  the  state 
where  the  contract  of  loan  was  agreed  to,  was  held  to  be  legal  and  en- 
forceable in  the  courts  of  the  state  where  the  land  was  situate,  and 
where  the  debtor  resided  at  the  time  of  making  the  contract,  although 
a  greater  rate  of  interest  was  called  for  than  allowed  by  the  law  of  the 
state  where  the  contract  was  agreed  on  and  the  instrument  delivered, 
although  in  such  latter  state  a  forfeiture  of  the  debt  is  incurred  for 
usury ;  the  ruling  being  that  the  whole  transaction  had  reference  to  the 
laws  of  the  state  where  the  land  was  situate,  the  debtor  resided,  and  the 
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instruments  made,  although  the  instruments  were  delivered  elsewhere, 
and  notwithstanding,  also,  that  the  notes  were  made  payable  in  a  still 
different  state  than  that  wherein  they  were  given  or  delivered,  or 
wherein  either  party  resided. 

Contract  Illegal  in  Place  of  Making  and  Performance. 
In  Miller  v.  Tiffany,  1  Wall.  298,  17  L.  Ed.  540,  it  is  said: 

"The  general  principle  in  relation  to  contracts  made  in  one  place  to  be  per- 
formed in  another  Is  well  settled.  They  are  to  be  governed  by  the  law  of 
the  place  of  performance,  and,  if  the  interest  allowed  by  the  law  of  the 
place  of  performance  is  higher  than  that  permitted  at  the  place  of  contract, 
the  parties  may  stipulate  for  the  higher  interest  without  incurring  the  penal- 
ties of  usury.  The  converse  of  this  proposition  is  also  well  settled.  If  thp 
rate  of  Interest  be  higher  at  the  place  of  the  contract  than  at  the  place  of 
performance,  the  parties  may  lawfully  contract,  in  that  case  also,  for  the 
higher  rate." 

See,  also,  Bedford  v.  Eastern  Bldg.  &  Loan  Ass'n,  181  U.  S.  243,  21 
Sup.  Ct.  597,  45  L.  Ed.  834;  R.  R.  Co.  v.  Ashland,  12  Wall.  226,  20 
L.  Ed.  385 ;  Scotland  County  v.  Hill,  132  U.  S.  107,  10  Sup.  Ct.  26,  33 
L.  Ed.  261 ;  Cromwell  v.  Sac  County,  96  U.  S.  57,  24  L.  Ed.  681 ; 
Cockle  V.  Flack,  93  U.  S.  344,  33  L.  Ed.  949. 

The  principles  just  stated  are  not  universally  recognized,  or,  at  least, 
not  applicable  in  all  cases,  as  indicated  by  the  cases  just  reviewed. 
Undoubtedly,  the  courts  will  go  far  to  defeat  the  claim  of  usury,  espe- 
cially where  the  consequences  are  completely  fatal  to  the  contract. 

Where  the  contract  conflicts,  both  with  the  law  where  it  was  made 
and  the  law  where  it  is  to  be  performed,  the  principles  just  announced 
can  have  no  application,  and  it  becomes  increasingly  difficult  and  in- 
creasingly important  to  determine  the  law  with  reference  to  which  it 
was  made. 

The  contract  here  under  consideration  is,  in  part,  at  least,  invalid, 
both  under  the  laws  of  Pennsylvania  and  under  the  laws  of  Missis- 
sippi. In  both  states  a  rate  of  interest  is  fixed  which  it  is  illegal  to  ex- 
ceed. 

Where  the  consequences  of  the  infraction  of  the  law  in  the  place  of 
the  making  are  comparatively  unimportant,  and  the  consequences  in 
the  place  in  which  the  contract  is  to  be  performed  are  the  complete 
avoidance  of  the  contract,  it  is  not  to  be  assumed  that  the  courts  of  the 
place  of  performance,  if  they  are  also  those  of  the  place  of  the  remedy, 
will  acquiesce  in  the  limited  consequences  of  the  law  of  the  place  of 
the  making  of  the  contract. 

**The  law,  however,  is  usually  thus  stated:  When  the  contract  Is  found  to 
be  usurious,  both  by  the  law  of  the  state  where  it  is  made  and  by  that  in 
which  It  is  payable,  the  parties  are  law-breakers  in  any  event,  and  can  scarce- 
ly be  allowed  to  choose  their  own  penalties.  By  the  weight  of  authority  the 
general  rule  applies,  that  the  law  of  the  place  of  the  contract  governs."  39 
Cyc.  p.  908.  U.  S.  Mortgage  Co.  v.  Sperry  (O.  C.)  24  Fed.  838;  Jewell  v. 
Wrlglit,  30  N.  Y.  259,  86  Am.  Dec.  372. 

The  proposition  that  where  a  contract  is  usurious,  both  by  the  law 
of  the  place  where  the  note  is  made  and  of  the  place  where  it  is  to  be 
paid,  the  consequences  are  to  be  measured  by  the  law  of  the  place  of 
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making,  is  based  upon  expressions  in  Andrews  v.  Pond,  13  Pet.  75,  10 
L.  Ed.  61.  This  is  not  a  proper  inference  from  the  cited  case.  The 
language  there  is  as  follows : 

*'Now  if  this  defense  Is  true  (that  is,  that  usury  was  concealed  under  the 
name  of  exchange,  in  order  to  evade  the  law),  the  question  is  not  which  law 
is  to  govern  in  executing  the  contract  (that  is,  the  law  of  New  York,  where 
the  bin  of  exchange  was  drawn,  or  of  Alabama,  where  it  was  to  be  paid),  but 
which  is  to  decide  the  fate  of  a  security  taken  upon  an  usurious  agreement, 
which  neither  will  execute.  Unquestionably  it  must  be  the  law  of  the  state 
where  the  agreement  was  made  and  the  instrument  taken  to  secure  its  per- 
formance. A  contract  of  this  kind  stands  on  the  same  principles  with  a 
bona  fide  agreement  made  in  one  place  to  be  executed  in  another.  In  the 
last-mentioned  cases  the  agreements  are  permitted  by  the  lex  loci  contractus, 
and  will  even  be  enforced  there  if  the  party  is  found  within  its  Jurisdiction. 
But  the  same  rule  cannot  be  applied  to  contracts  forbidden  by  its  laws  and 
designed  to  evade  them.  In  such  cases  the  legal  consequences  of  such  an 
agreement  must  be  decided  by  the  law  of  the  place  where  the  contract  is 
made.  If  void  there,  it  is  void  everywhere:  and  the  cases  referred  to  in 
Story's  CJonflict  of  I^ws,  20S,  fully  establish  this  doctrine." 

It  IS  manifest  that  if  the  agreement  is  void  on  account  of  the  law 
of  the  place  where  it  is  made,  and  not  saved  from  illegality  by  the  cir- 
cumstance that  it  was  the  bona  fide  intention  of  the  parties  for  the  con- 
tract to  be  performed  elsewhere,  or  otherwise,  it  can  have  no  effect  as 
a  contract,  and  the  consequence  arises  out  of  the  law  of  the  place  of 
making,  and  must  have  its  effect  everywhere.  Frequently,  however, 
the  laws  with  reference  to  usury  present  cases  where,  though  the  con- 
tract may  be  in  violation  of  the  law  of  the  state  in  which  it  is  made, 
and  also  in  violation  of  the  law  of  the  state  in  which  it  is  to  be  per- 
formed, the  contract  cannot  be  said  to  be  void  in  either  state.  It 
merely  has  consequences  different  from  those  contemplated  by  the 
parties.  For  instance,  it  is  sometimes  the  case  that  the  state  in  which 
the  contract  is  made  will  enforce  the  contract,  except  as  to  the  exces- 
sive interest ;  and  that  in  the  state  in  which  the  contract  is  to  be  per- 
formed the  law  will  enforce  the  contract  as  to  the  principal,  but  will 
not  permit  the  recovery  of  any  part  of  the  interest.  In  such  a  case  the 
reason  upon  which  the  rule  in  Andrews  v.  Pond  is  predicated  does  not 
exist.  The  contract  cannot  be  said  to  be  void  by  the  laws  of  the  state 
in  which  it  was  made ;  therefore  the  consequences  which  follow  from 
voidness  do  not  result  in  that  state  nor  elsewhere.  The  general  prop- 
osition is  that  if  the  note  be  given  in  one  state,  where  it  would  be  valid, 
but  is  to  be  performed  in  another,  where  the  contract  would  be  usuri- 
ous, it  would  be  governed  by  the  laws  of  the  latter  state.  It  would  be 
an  absurd  consequence  to  suggest  that  where  the  laws  of  the  state 
where  the  contract  is  made  provide  for  a  forfeiture  of  a  part  of  the 
contracted  interest,  that  forfeiture  would  alone  take  place,  and  that  the 
larger  forfeiture,  resulting  from  the  laws  of  the  place  of  payment, 
would  not  take  place ;  but  that,  if  the  contract  were  entirely  valid  in 
the  state  in  which  it  is  made,  the  larger  forfeiture  of  the  state  in 
which  payment  is  to  be  made  would  result.  In  other  words,  the  con- 
sequences in  the  case  assumed  would  be  more  serious  if  the  contract 
was  made  in  a  state  where  it  would  be  entirely  valid  than  in  the  state 
where  the  laws  would  forfeit  a  part  of  the  interest.    A  specific  appli- 
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cation  to  the  facts  of  the  present  case  still  more  clearly  shows  the  il- 
logical results  of  the  proposition.  It  will  be  assumed  that  the  interest 
contracted  for  in  this  case  exceeds  20  per  cent.  Under  the  proposition 
criticized,  and  assuming  that  the  contract  was  made  in  Pennsylvania, 
the  Pennsylvania  law  providing  for  a  forfeiture  of  the  excess  interest, 
the  interest  to  the  extent  of  12  per  cent,  would  be  forfeited,  and  no 
other  consequences  would  follow.  If,  however,  the  laws  of  Pennsyl- 
vania had  permitted  the  making  of  the  contract,  the  result  would  be 
that  the  law  of  the  state  of  Mississippi,  where  the  payment  was  to  be 
made,  would  apply,  and  that  law  providing  that  if  the  interest  is  as 
much  as  20  per  cent,  the  entire  debt  is  to  be  forfeited,  the  result  would 
be  that  the  plaintiff  would  lose  all  of  his  debt.  The  consequences  are 
absurdly  illogical. 

The  rule,  however,  as  announced  in  Andrews  v.  Pond  is  entirely 
logical.  If  the  contract  is  void  it  is  necessarily  void  everywhere,  and 
no  consequences,  other  than  those  which  result  from  the  absence  of  a 
contract,  could  take  place  where  the  agreement  was  made  or  else- 
where. 

A  consideration  of  the  facts  hereinbefore  recited,  and  of  the  author- 
ities noted  and  many  others,  leads  to  the  conclusion  that  the  contract 
here  under  investigation  should  be  held  made  with  reference  to  the  laws 
of  Mississippi,  and  the  laws  of  that  state  should  govern  in  determining 
the  rights  of  the  parties  to  this  suit. 

Enforcement  of  Usury  Laws  by  Federal  Courts. 

Courts  of  one  state  will  not  enforce  or  otherwise  administer  the 
criminal  statutes  of  another;  nor  will  the  courts  of  the  United  States 
enforce  any  criminal  statutes,  except  those  of  the  United  States.  These 
propositions 'must  be  limited  by  their  application  to  the  relations  be- 
tween the  state  and  the  person  accused  of  violating  her  laws.  As  be- 
tween two  individuals  whose  contractual  relations  are  affected  by  the 
criminal  statutes  of  the  state,  the  courts  of  another  state,  or  the  courts 
of  the  United  States,  will  administer  the  resulting  legal  rights  as  they 
would  rights  arising  in  any  other  way.  To  illustrate :  If  the  criminal 
statutes  of  the  state  forbid  the  doing  of  a  certain  thing,  and  a  contract 
is  entered  into  between  individuals  in  violation  of  such  a  statute,  the 
statute  will  be  taken  into  consideration  by  the  courts  of  another  state 
having  jurisdiction  of  the  subject-matter,  or  by  the  courts  of  the  United 
States,  in  a  case  within  their  jurisdiction.  It  may  be  that  the  result  of 
the  criminal  statute  would  be  to  make  the  contract  under  considera- 
tion void ;  if  so,  the  court  of  the  other  state  or  of  the  United  States 
would  so  declare.  It  may  be  that  the  criminal  statute  would  have  a 
lesser  effect  by  declaring  the  contract  void  in  part,  and  indicating  the 
extent,  in  which  case  the  remedy  would  be  commensurate  with  the 
right. 

The  principles  which  have  thus  been  announced  have  peculiar  ap- 
plication to  the  laws  of  usury.  In  a  number  of  states  the  receipt  of 
usurious  interest  is  made  a  crime  and  punished  as  such.  Such  a  pun- 
ishment will,  of  course,  be  inflicted  alone  by  the  state  passing  the  law. 
If  in  such  a  state,  no  other  consequences  being  indicated  than  the  pun- 
ishment of  the  persons  entering  into  the  usurious  contract,  such  a  con- 
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tract  was  under  consideration  by  a  federal  court  or  the  courts  of  an- 
other state,  the  contract  would  be  regarded  as  and  declared  to  be  void ; 
and  a  person  suing  upon  such  a  contract  would,  in  the  federal  court  or 
the  court  of  the  other  state,  be  refused  relief  upon  his  contract.  If, 
however,  the  usury  laws  of  the  state  did  not  stop  with  a  mere  declara- 
tion of  .the  criminal  character  of  such  contracts,  but  undertook  to  in- 
dicate what  would  be  the  result  upon  the  contract  itself,  this  latter 
provision  would  fix  and  determine  the  rights  of  the  parties  and  the 
federal  courts  or  the  courts  of  another  state  having  before  them  such 
rights  would  accordingly  adjudicate.  In  the  instant  case  the  parties 
have  by  their  contracts  fixed  their  rights  as  between  each  other.  If 
the  contracts  are  usurious,  these  rights  are  not  as  declared  in  the  in- 
struments which  have  passed  between  them,  but  are  modified  by  the 
laws  of  the  state  to  which  those  contracts  are  subject.  The  courts  of 
the  United  States  having  jurisdiction  of  the  parties  will  administer 
their  rights  as  these  rights  have  been  fixed  by  the  laws  of  the  state 
under  which  the  contract  was  made. 

The  conclusion  having  heretofore  been  reached  that  the  contract  un- 
der consideration  should  be  governed  by  the  laws  of  the  state  of  Mis- 
sissippi, the  next  inquiry  which  arises  is  whether  the  contract  is  usuri- 
ous, and  the  extent  to  which  it  is  usurious.  In  determining  whether  or 
not  the  contract  is  usurious,  the  inclination  of  courts  is  to  assume  that 
the  parties  did  not  intend  to  violate  the  law.  The  instrument  will  be  so 
construed  as  to  save  the  contract  from  illegality  if,  possible.  If  the 
facts  which  are  assumed  to  constitute  usury  are  outside  of  the  written 
instrument,  such  a  construction  or  interpretation  of  them  will  be  giv- 
en as  will,  if  possible,  bring  about  a  like  result.  These  rules,  however, 
will  not  be  permitted  to  negative  the  plain  language  and  purpose  of 
the  law ;  nor  will  the  mere  absence  of  an  intent  to  violate  the  law  ex- 
cuse the  persons  entering  into  the  usurious  contract  from  the  conse- 
quences of  acts  which  constitute  a  violation  of  the  law.  In  order  to 
constitute  usury,  it  is  not  necessary  to  have  a  corrupt  intent  as  distin- 
guished from  the  intent  presumed  from  the  acts  which  constitute  the 
usury.  Applying  these  rules  to  the  instant  case,  it  may  very  well  be 
concluded  that  there  was  no  intention  upon  the  part  of  Oscar  Smith 
&  Sons  Company  to  violate  the  law.  There  was  no  corrupt  purpose  in 
the  doing  of  that  which  is  here  under  investigation.  This  is  indicated 
by  the  manner  in  which  the  parties  have  testified.  Nevertheless  it  is 
the  fact  that  they  have  received,  as  compensation  for  the  use  of  money, 
values  in  excess  of  the  rate  which  may  be  charged  in  Mississippi  with- 
out violating  the  law.  They  intended  to  do  the  things  which  constitute 
a  violation  of  the  Mississippi  law,  and  they  are  therefore  chargeable 
with  the  illegal  intent  contemplated  by  the  usury  statute. 

The  extent  to  which  usury  has  been  contracted  for  becomes  the  next 
question.  If  the  interest  exceeds  10  per  cent.,  but  does  not  exceed  20 
per  cent.,  the  consequence  of  the  usurious  contract  is  that  all  interest 
will  be  lost.  If  the  interest  contracted  for  is  20  per  cent,  or  more,  the 
entire  debt  is  lost.  That  is  to  say,  if  the  parties  have  entered  into  a 
contract  by  which  the  promisee  is  to  receive  for  the  use  or  forbear- 
ance of  money  a  sum  equal  to  or  in  excess  of  20  per  cent,  per  annum 
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of  the  amount  borrowed,  there  can  be  no  recovery  by  the  promisee; 
and  if  anything  has  been  paid  upon  the  contract,  the  promisor  can 
recover. 

When  the  negotiations  were  begun  between  Crawford  and  the  Smith 
Company  which  resulted  in  the  loan  by  the  latter  of  $25,000  to  the  for- 
mer, Crawford  was  already  indebted  to  the  Smith  Company  in  the 
amount  of  about  $11,000.  There  was  also  subsisting  between  them  at 
the  time  two  contracts,  one  to  the  effect  that  Crawford  would  do  the 
bleaching  for  the  Smith  Company  of  the  linters  required  by  the  latter 
for  filling  the  contract  with  the  Dupont  Company  at  3%  cents  per 
pound,  and  a  contract  by  which  Crawford  would  furnish  to  the  Smith 
Company  linters  to  carry  out  a  contract  of  the  Smith  Company  with 
the  Anglo-American  Cotton  Products  Company  at  11%  cents  per 
pound.  There  was  also  a  controversy  between  them  as  to  responsi- 
bility for  damages  to  a  shipment  of  linters.  It  appears  also  that  there 
had  been  delays  in  the  filling  of  the  Dupont  contract,  for  which  Craw- 
ford was  responsible.  When  he  began  the  negotiations  for  the  loan 
of  money,  he  suggested  that  ht  would  reduce  the  price  of  the  linters  to 
be  used  in  filling  the  Dupont  contract  one-fourth  cent  per  pound,  and 
that  he  would  discharge  the  claim  for  the  damaged  linters,  amounting 
to  about  $225.  The  price  concession,  according  to  a  letter  from  Craw- 
ford, was  "in  appreciation  of  your  good  offices."    He  further  wrote : 

"I  am  offering,  in  the  nature  of  a  personal  appreciation  of  your  services, 
and  to  further  compensate  for  the  famous  delay  in  Dupont  production,  to 
make  a  reduction  of  %  c.  per  pound." 

Crawford  was  then  applying  for  a  loan  of  $10,000.  Subsequently, 
when  he  undertook  to  increase  the  amount  of  the  loan,  he  proposed  to 
make  a  deduction  of  one-fourth  cent  per  pound  on  the  linters  required 
to  fill  the  American  Products  Company  contract  as  a  part  of  the  com- 
pensation to  the  Smith  Company  for  the  money.  The  Smith  Company, 
in  agreeing  to  make  the  loan,  suggested  that,  in  so  far  as  the  Dupont 
contract  was  concerned,  the  concession  ought  to  extend  to  linters 
bleached  in  December,  the  difference  in  the  price  amounting  to  some- 
thing in  excess  of  $500.  As  a  part  of  the  negotiations  the  parties  cor- 
responded with  reference  to  the  discharge  of  the  debt  then  existing, 
and  it  was  first  proposed  by  Crawford  that  it  be  discharged  by  making 
deduction  of  $200  from  each  draft  attached  to  bills  of  lading  for  lin- 
ters shipped  to  the  Smith  Company.  The  amount  of  this  was  subse- 
quently reduced  to  $100  for  each  shipment. 

Counsel  for  the  Smith  Company  insists  that  the  deductions  made 
from  the  drafts  attached  to  the  bills  of  lading  were  the  same  as  the 
concessions  made  in  the  price  of  linters  to  be  furnished  upon  the  Du- 
pont and  American  Products  Company  contracts,  and  they  insist  that 
these  concessions  upon  the  price  were  applied  to  the  discharge  of  the 
previous  indebtedness  and  were  not  inducements  to  the  new  loan.  But 
this  court  is,  of  course,  compelled  to  determine  cases  upon  the  records ; 
and  it  would  be  entirely  impossible  for  any  one  to  study  the  record  and 
conclude  that  the  deductions  made  from  the  drafts  attached  to  the  bills 
of  lading  and  the  concessions  made  with  regard  to  the  price  are  the 
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same.  If  the  facts  are  as  appellees'  counsel  insist,  the  evidence  has 
been  unhappily  placed  before  the  court. 

Applying  the  rules  with  reference  to  the  attitude  of  courts  towards 
usurious  contracts,  it  should  be  held  that  the  allowance  of  the  claim 
of  $225  was  upon  the  merits  of  the  claim,  and  had  no  relation  to  com- 
pensation for  the  use  of  the  money.  In  making  the  proposal  to  re- 
duce the  price  of  the  linters  to  fulfill  the  Dupont  contract,  Crawford 
included  as  the  reason  for  making  the  concession,  not  alone  the  making 
of  the  new  loan,  but  compensation  for  the  delay  in  filling  the  Dupont 
contract.  There  is  no  way  of  determining  how  much  of  this  is  ref- 
erable to  the  one  and  how  much  to  the  other ;  and,  applying  again  the 
rules  just  referred  to,  the  whole  of  the  item  should  be  rejected  as 
compensation  for  the  use  of  the  money.  The  concession  on  the  Amer- 
ican Products  Company  contract  had  no  relation  to  anything  except 
the  new  loan.  The  amount  of  linters  to  be  furnished  under  this  con- 
tract was  definite,  and  the  time  within  which  it  was  to  be  furnished 
was  definite,  and  the  amount  which  was  to  be  paid  by  the  Smith  Com- 
pany under  the  contract  as  it  had  been  and  as  it  was,  as  the  result  of 
negotiations  for  the  loan,  was  susceptible  of  definite  determination. 
This  amount,  $1,200,  should  be  regarded  in  determining  the  extent  to 
which  usury  entered  into  the  contract.  The  items  to  be  considered, 
then,  would  be  the  6  per  cent,  interest  provided  for  in  terms  by  the 
written  contract,  and  the  amount  of  $1,200,  agreed  to  be  deducted  on 
this  contract.  The  circumstance  that  the  contract  was  not  carried  out, 
and  that  no  deduction  in  fact  was  made,  is  entirely  immaterial,  as  usury 
is  predicated,  not  upon  payments  of  excessive  interest,  but  upon  the 
contracts  to  pay. 

Counsel  for  the  parties  have  disagreed  as  to  the  manner  in  which 
the  calculation  should  be  made  in  determining  whether  or  not  usury 
was  paid  or  contracted  to  be  paid.  There  should  be  no  difficulty  about 
this.  The  contract  provides  for  the  payment  of  $2,000  in  two  months, 
$2,000  in  three  months,  and  $3,000  each  month  thereafter  to  the  tenth 
month.  In  addition,  interest  was  actually  paid  on  the  money  advanced 
prior  to  the  execution  of  the  notes  and  deed  of  trust.  By  adding  to 
the  interest  payable  on  the  notes  from  date  until  maturity  the  interest 
actually  paid  and  the  $1,200  promised  to  be  paid  on  the  American 
Products  Company  contract,  the  total  amount  chargeable  as  interest 
may  be  ascertained.  If,  calculating  at  the  rate  of  20  per  cent,  per  an- 
num from  the  same  dates  to  the  same  maturities  (including  the  period 
covered  by  the  advances  as  to  the  amount  of  the  advances),  the  amount 
ascertained  is  in  excess  of  the  interest  stipulated  in  the  note,  plus  the 
interest  paid  on  advances,  and  plus  the  $1,200,  the  interest  provided 
by  the  contract  will  be  less  than  the  20  per  cent,  necessary  to  avoid 
the  contract.  If,  calculating  interest  at  10  per  cent,  from  the  same 
dates  to  the  same  maturities,  the  amount  ascertained  is  less  than  the 
stipulated  rate,  plus  interest  paid  on  advances,  and  plus  the  $1,200, 
then  the  legal  rate  will  be  exceeded,  and  no  interest  will  be  recoverable 
under  the  law.  The  interest  as  stipulated  amounted  to  $785.  The 
only  interest  paid  on  advances  which  the  record  disclosed  is  $85.  The 
interest  stipulated,  the  interest  paid  on  advances,  and  the  $1,200  amount 
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to  $2,160;  the  interest,  calculated  at  10  per  cent.,  is  $1,616.66;  the 
interest,  calculated  at  20  per  cent.,  is  $3,233.33.  It  is  apparent  that 
the  amount  contracted  to  be  paid  by  Crawford  to  the  Smith  Company 
for  the  use  of  the  money  (eliminating  the  items  paid  partially  for  some 
reason  other  than  the  use  of  the  money)  amounts  to  more  than  10  per 
cent,  and  is  less  than  20  per  cent.,  and  the  result  is  that  there  should 
be  no  recovery  for  interest ;  and  that,  in  fixing  the  amount  due  and 
secured  by  the  deed  of  trust,  all  interest  stipulated  for  should  be  elim- 
inated, and  all  interest  actually  paid  on  the  advances  and  on  the  notes 
paid  should  be  deducted. 

The  cause  should  be  remanded  for  proceedings  in  conformity  here- 
with. 


(250  Fed.  67) 

AKTIESELSKABET  STAVANGEREN  v.  HUBBARD-ZEMURRAY  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  25,  1918.) 

No.  3148. 

1.  Shipping   «=»43 — Chartfr    Partirs — Damage — ^Amount    RecovAbable — 

Mattebs  Within  Contemplation  of  Paety. 

Where  a  time  charter  allowed  the  charterer  to  direct  the  vesseVs  move- 
ments, and  there  was  no  undertaking  by  the  owner  to  make  any  particular 
voyage,  or  to  deliver  a  cargo  within  a  stated  time,  losses  suffered  by  the 
charterer  on  account  of  delay  in  delivering  a  particular  cargo,  intended 
for  a  holiday  market,  are  not  within  the  contemplation  of  the  parties, 
and  cannot  be  recovered,  although  the  owner  was  responsible  for  the  de- 
lay, which  was  due  to  the  fault  of  the  crew  it  provided. 

2.  Stipulations  <©=>14(1) — Constbuction — Effect. 

Where  a  charterer,  libeled  for  a  balance  claimed  to  be  due  under 
charter  party,  filed  a  cross-libel,  setting  up  damages  on  account  of  de- 
layed delivery  of  a  cargo,  resulting  from  accident  to  the  vessel,  a  stipula- 
tion that  as  a  result  of  the  accident  the  charterer  was  damaged  in  a 
specified  sum  is  not  an  admission  of  the  owner's  liability  for  such  dam- 
ages. 

3.  Shipping  €=>50 — Charter  Party — Duty  of  Construction. 

Where  a  charter  party  required  the  owner  to  maintain  the  vessel  in  a 
thoroughly  efficient  state  in  hull  and  machinery,  the  charterer  is  entitled 
to  reimbursement  for  assistance  rendered  in  making  repairs,  which  it 
was  the  duty  of  the  owner  to  make. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana;  Rufus  E.  Foster,  Judge, 

Libel  by  the  Aktieselskabet  Stavangeren  against  the  Hubbard-Ze- 
murray  Steamship  Company,  which  filed  a  cross-libel.  From  a  decree 
for  libelant  for  the  amount  claimed,  but  for  larger  amount  in  favor 
of  respondent  on  the  cross-libel,  libelant  appeals.  Modified  and  af- 
firmed. 

George  H.  Terriberry,  of  New  Orleans,  La.,  for  appellant. 

Solomon  Wolff,  of  New  Orleans,  La.,  for  appellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  The  appellant,  the  owner  of  the  Nor- 
wegian steamship  Stavangeren,  filed  its  libel  in  admiralty  against  the 

^=»For  other  cai«B  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DicesU  ft  Indexes 
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appellee,  the  Hubbard-Zemurray  Steamship  Company,  claiming  $693.- 
40,  the  balance  alleged  to  be  due  the  appellant  from  the  appellee  under 
a  time  charter  for  the  hire  of  the  vessel  by  the  appellee.  The  appellee 
filed  an  answer  and  cross-libel,  which  admitted  that  the  amount  claim- 
ed in  the  libel  was  due,  but  claimed  that  the  appellee  was  damaged  in 
the  sum  of  $4,154.14  as  the  result  of  the  delay  of  the  vessel,  when 
loaded  with  a  cargo  of  bananas  and  cocoanuts,  at  Omoa,  Honduras, 
bound  for  New  Orleans,  which  delay  was  attributed  to  alleged  neg- 
ligence of  the  vessel's  master  and  crew,  resulting  in  an  injury  to  the 
vessel,  which  had  to  be  repaired  before  it  could  proceed  on  its  voyage. 
The  averments  of  the  cross-libel  showed  that  the  items  of  damages 
it  claimed  were  $100,  the  alleged  value  of  services  rendered  by  ap- 
pellee's employes,  which  were  necessary  to  enable  the  vessel  to  pro- 
ceed with  her  voyage,  and  $4,054.14,  the  difference  between  what  the 
bananas  and  cocoanuts  were  sold  for  in  the  New  Orleans  market  and 
what  the  appellee  would  have  received  for  them  if  advance  orders  for 
them,  which  had  been  given,  had  not  been  canceled  because  of  the 
delay  in  their  arrival.  By  its  answer  to  the  cross-libel  appellant  de- 
nied that  it  was  indebted  to  the  appellee  in  the  sum  claimed  in  the 
cross-libel,  or  in  any  sum  whatsoever,  and  set  up  that  under  clauses 
and  exceptions  in  the  charter  party,  particularly  clause  No.  3  and  clause 
No.  19,  it  was  not  responsible  for  damages  resulting  from  the  accident 
alleged  in  the  cross-libel,  even  though  that  accident  was  caused  by  the 
mistake  of  the  engineer  in  executing  an  order  from  the  bridge. 

The  case  was  tried  on  an  agreed  statement  of  facts,  which  disclosed 
the  following: 

The  ship  had  completed  loading  at  Omoa  a  cargo  of  bananas  and  cocoanuts 
and  at  12:30  a.  m.  of  Friday,  December  11,  1914,  had  started  to  leave  that 
port  for  New  Orleans,  when,  shortly  after  casting  off  her  moorings,  her  rud- 
der post  was  broken  as  a  result  of  the  engineer's  failure  proi)erly  to  comply 
with  an  order  signaled  to  him  by  the  master.  This  necessitated  the  making  of 
repairs,  with  the  result  that  the  ship  did  not  leave  Omoa  until  11  p.  m.  Sunday, 
December  13,  1914.  It  arrived  at  New  Orleans  at  3  p.  m.  of  December  18th, 
whereas  it  probably  would  have  arrived  there  at  about  3  p.  m.  of  December 
15th,  if  it  had  not  met  with  the  mishap  at  Omoa.  Persons  employed  by  the 
charterer  assisted  in  making  the  reiiuired  repairs. 

"XII.  It  is  agreed  that,  if  any  sum  is  due  to  respondent  and  cross-libelant 
for  work  done  in  repairing  the  vessel,  the  value  of  such  work  is  flfty  dol- 
lars (J!^r»0.00).     ♦     ♦     ♦ '» 

"XIV.  While  the  ship  was  undergoing  repairs  at  Omoa,  from  12:30  p.  m.  of 
December  11,  1914,  to  11  p.  m.  of  December  13,  1914,  2  days  and  22%  hours* 
hire  of  the  ship  was  deducted  by  respondent  and  cross-libelant,  in  accordance 
with  the  charter  party. 

'•XV.  Cross-libelant  had  the  entire  reach  of  the  ship,  and  all  the  fruit  ship- 
ped on  the  vessel  was  the  property  of  the  cross-libelant. 

*'XVI.  As  a  result  of  the  accident  to  the  ship,  cross-libelant  was  damaged 
in  the  sum  of  $4,104.14,  which  Includes  $50  mentioned  in  article  XII.  hereof." 

What  has  been  set  out  includes  all  that  was  before  the  court  bearing 
upon  the  claims  to  damages  asserted  by  the  cross-libel.  There  was 
judgment,  under  the  libel,  in  favor  of  the  appellant  and  against  the 
appellee  for  $693.40,  with  5  per  cent,  per  annum  interest  from  judi- 
cial demand  until  paid,  and  costs  of  court,  and  judgment  under  the 
cross-libel,  in  favor  of  the  appellee  against  the  appellant,  in  the  sum 
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of  $4,104.14,  with  5  per  cent,  per  annum  interest  from  judicial  de- 
mand until  paid,  and  all  costs  of  suit. 

[1]  The  provisions  of  the  charter  party,  which  constitute  some  of 
the  grounds  relied  upon  by  appellant's  counsel  to  defeat  the  claims  of 
damages  asserted  by  the  cross-libel,  are  the  following : 

**3.  That  in  the  event  of  loss  of  time  from  deficiency  of  men  or  stores,  break- 
down of  machinery,  or  damage  preventing  the  working  of  the  steamer  for  more 
than  24  hours  at  sea,  the  payment  of  hire  shaU  cease  until  she  be  again  in  an 
efficient  state  to  resume  her  service,  redelivered  at  place  of  accident,  or  al- 
lowance therefor;  and  should  she  in  consequence  put  into  any  port  other 
than  that  to  which  she  is  bound,  the  port  charges  and  pilotages  at  such  port 
shall  be  borne  by  steamer's  owners.  Also  if  any  loss  of  time  from  crew  or 
stores  not  being  on  board  in  time,  or  from  repairs  to  hull  and  machinery, 
which  are  for  owners'  account,  not  being  complete  after  cargo  and  coals  are 
on  board  and  hour  of  sailing  has  been  fixed  by  charterers,  and  notice  given  to 
captain,  the  time  is  lost  to  the  owners*  account.  Steamer  to  be  allowed  one 
to  two  days  every  four  months  for  cleaning  boUers  without  loss  of  hire." 

"19.  That,  should  vessel  be  lost,  any  hire  paid  in  advance  and  not  earned 
(reckoning  from  the  date  of  her  loss)  shall  be  returned  to  the  charterers  with 
6  per  cent  interest  from  date  of  loss;  the  act  of  God,  the  king's  enemies, 
fire,  restraints  of  princes,  rulers,  and  people,  and  all  other  dangers  and 
accidents  of  the  seas,  rivers,  machinery,  boilers,  and  steam  navigation 
throughout  this  charter  party,  always  excepted." 

It  seems  that  the  only  subject  dealt  with  in  clause  19  is  the  obligation 
of  the  owner,  in  the  event  of  the  loss  of  the  vessel,  to  repay,  with  in- 
terest, what  had  been  paid  in  advance  and  was  not  earned,  and  that 
this  provision  has  no  bearing  on  the  question  of  the  owner's  liability 
to  the  charterer  for  the  vessel's  loss  of  time,  whatever  may  be  the 
cause  of  it.  Clause  3  deal^  specifically  with  that  subject.  It  seems 
that  that  clause  so  provided  for  the  case  of  loss  of  time  from  damage, 
including  such  as  is  attributable  to  negligence  of  the  owner's  engineer, 
preventing  the  working  of  the  vessel  for  more  than  24  hours  at  sea,  as 
to  make  die  cessation  of  hire,  until  the  vessel  is  again  in  efficient  state 
to  resume  her  service,  the  agreed  compensation  the  charterer  was  to  be 
entitled  to  for  a  loss  of  time  so  occasioned,  and  that  the  appellee,  hav- 
ing received  the  benefit  of  a  compliance  with  that  provision,  was  not 
entitled  to  anything  more  because  of  loss  of  time  so  caused. 

But  it  may  be  assumed,  without  being  decided,  that  neither  of  the 
provisions  quoted  stands  in  the  way  of  the  appellee's  recovery  of  any 
damages  claimed  in  the  cross-libel.  It  failed  to  show  the  existence  of 
a  state  of  facts  entitling  it  to  recover  from  the  appellee  the  difference 
between  what  the  cargo  sold  for  and  what  it  would  have  brought  if 
most  of  the  advance  orders  for  parts  of  it  had  not  been  canceled  be- 
cause of  the  delayed  arrival.  The  appellant  hired  the  vessel,  manned 
by  its  officers  and  crew,  for  a  specified  time,  to  be  employed,  on  condi- 
tions stated,  in  carrying  lawful  merchandise  and  passengers  between 
any  safe  ports  in  stated  parts  of  the  world,  as  directed  by  the  charterer 
or  its  agents.  It  did  not  undertake  to  make  the  particular  voyage  in 
which  the  delay  in  question  occurred.  It  did  not  obligate  itself  to  de- 
liver the  cargo  of  bananas  and  cocoanuts  at  New  Orleans  within  any 
stated  time. 

Furthermore,  the  losses  due  to  the  cancellation  of  advance  orders 
162C.C.A.— 16 
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and  the  missing  of  the  Christmas  holidays  trade  were  what  is  known  as 
special  damages,  which  arise  from  circumstances  peculiar  to  the  par- 
ticular case,  and  which  are  not  recoverable,  unless  those  circumstances 
were  communicated  to  or  known  by  the  party  sought  to  be  charged  at 
the  time  the  contract  was  made.  8  Ruling  Case  Law,  459-461 ;  10 
Corpus  Juris,  324.  It  was  not  proved  or  admitted  that  the  appellant 
was  apprized  of  such  circumstances,  either  when  the  contract  of  hiring 
was  made,  or  prior  to  the  breaking  of  the  rudder  post  at  Omoa,  or 
indeed  at  any  time  before  the  loss  was  sustained.  The  damages  result- 
ing by  reason  of  the  existence  of  such  special  circumstances,  of  which 
the  party  sought  to  be  charged  was  not  made  aware,  are  disallowed, 
not  because  they  are  merely  consequential  or  remote,  but  because  they 
cannot  fairly  be  considered  as  having  been  within  the  contemplation  of 
the  parties  at  the  time  of  entering  into  the  contract.  Griffin  v.  Colver, 
16  N.  Y.  489,  69  Am.  Dec.  718. 

[2]  The  answer  to  the  cross-libel  put  in  issue  the  claims  it  asserted. 
The  stipulation  entered  into,  so  far  as  it  touched  the  matter  of  damag- 
es claimed  in  the  cross-libel,  was  no  more  than  an  admission  that,  "as 
a  result  of  the  accident  to  the  ship,  cross-libelant  was  damaged  in  the 
sum  of  $4,104.14,  which  includes  $50  mentioned"  in  a  clause  of  the 
stipulation  which  stated  the  value  of  the  service  rendered  by  the  appel- 
lee's employes  in  repairing  the  injury  caused  by  the  mishap.  Evident- 
ly, $4,054.14  of  the  admitted  damage  was  the  difference  stated  in  the 
cross-libel  between  what  the  cargo  sold  for  and  what  would  have  been 
received  for  it,  if  the  advance  orders  which  had  been  given  had  not 
been  canceled  because  of  the  delay  in  the  vessel's  arrival  at  New  Or- 
leans. But  it  was  not  admitted  or  proved  that  the  appellant  was  an- 
swerable for  those  damages,  or  that  the  appellee  sustained  them  under 
such  circumstances  as  to  be  entitled  to  charge  the  appellant  with  lia- 
bility for  them.  This  item  of  damage  was  admitted,  but  a  state  of 
facts  under  which  the  appellant  would  be  liable  for  it  was  neither  ad- 
mitted nor  otherwise  shown. 

[3]  The  conclusion  is  that  the  decree  rendered  on  the  cross-libel  was 
erroneous,  in  so  far  as  the  principal  sum  adjudged  in  favor  of  the  ap- 
pellee exceeded  $50.  The  charter  party  made  it  the  duty  of  the  owner 
to  maintain  the  vessel  "in  a  thoroughly  efficient  state  in  hull  and  ma- 
chinery for  and  during  the  services."  This  made  the  expense  of  re- 
pairs necessitated  by  the  mishap  at  Omoa  one  to  be  borne  by  the  owner. 
In  making  those  repairs,  the  charterer  (the  appellee)  contributed  serv- 
ices, the  value  of  which  was  agreed  to  be  $50.  That  amount  was  prop- 
erly adjudged  in  its  favor. 

The  decree  rendered  on  the  cross-libel  is  modified,  by  making  the 
principal  sum  adjudged  in  favor  of  the  appellee  against  the  appellant 
$50,  instead  of  $4,104.14,  and,  as  so  modified,  it  is  affirmed,  with  costs 
against  the  appellee. 

Modified  and  affirmed. 
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THE  TRANSIT. 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  4,  1918.) 

No.  2338. 

1.  Shipping  ^=s>42 — Chabteb — Warranty  of  Seaworthiness. 

Though  a  charter  of  a  vessel  for  30  days  was  a  demise,  and  was  en- 
tered into  after  a  more  or  less  thorough  inspection  by  an  agent  of  the 
charterer,  the  owner  was  not  relieved  of  Ids  implied  warranty  as  to 
seawortiiiness  concerning  a  defect  ii^  the  rudder  port  sleeve  and  in  the 
timbers  concealed  by  it,  for  the  rule  of  caveat  emptor  applies  only  to 
defects  which  are  patent  or  are  discoverable  on  inspection. 

2.  Shipping  <©=>58(2) — Presumptions — Unseaworthiness. 

A  presumption  of  unseaworthiness  arises,  and  alone  will  sustain  a  re- 
covery, where  a  vessel  sinks  from  an  unknown  cause,  under  circum- 
stances where  she  had  been  subjected  to  no  external  peril,  and  nothing  but 
her  unseaworthiness  can  explain  the  accident. 

3.  Shipping  ^=»58(2) — Sinking  of  Vessel — Evidence. 

On  a  libel  to  recover  damages  for  injury  to  the  cargo  of  a  lighter, 
which  sank  at  her  dock,  evidence  held  insufficient  to  show  that  the  sinking 
was  the  result  of  the  vessel's  unseaworthiness. 

Appeal  from  the  District  Court  of  the  United  States  for  the  EHstrict 
of  New  Jersey;   J.  Warren  Davis,  Judge. 

Libel  by  the  Atlantic  Lighterage  Corporation  against  the  steam 
lighter  Transit,  her  boilers,  etc.,  claimed  by  Royal  L.  Sidnam.  From 
a  decree  dismissing  the  libel,  libelant  appeals.     Affirmed. 

Meyer  Eichman,  of  West  Hoboken,  N.  J.,  and  Foley  &  Martin,  of 
New  York  City  (William  J.  Martin  and  George  V.  A.  McCloskey, 
both  of  New  York  City,  of  counsel),  for  appellant. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (William  F.  Purdy, 
of  New  York  City,  of  counsel),  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  steam  lighter  "Transit"  sank  at 
her  dock  early  on  the  morning  of  September  12,  1916.  The  charterer, 
as  bailee  of  the  cargo,  filed  .this  libel  to  recover  damages  for  injury 
to  the  cargo.  The  District  Court  dismissed  the  libel.  The  libelant 
appealed. 

The  action  was  brought  on  the  warranty  of  seaworthiness  implied 
in  the  charter,  Work  v.  Leathers,  97  U.  S.  379,  24  L.  Ed.  1012;  the 
libelant  alleging  that  the  vessel  was  unsea worthy  and  that  her  un- 
seaworthiness caused  her  to  sink.  The  claimant  admitted  the  war- 
ranty but  denied  liability  upon  the  ground  that  the  charter  was  a  de- 
mise of  the  vessel,  and  that,  in  a  charter  of  demise,  the  rule  of  caveat 
emptor  applies  and  relieves  the  owner  from  the  warranty  as  to  de- 
fects in  the  vessel.  The  claimant  defended  also  upon  the  ground  that 
the  vessel  was  not  unseaworthy  and  that  she  did  not  sink  because  of 
unseaworthiness. 

^s»For  oUier  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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In- sustaining  its  charge,  the  libelant  relied  upon  the  presumption 
of  unseaworthiness  and  also  upon  evidence  of  unseaworthiness. 

The  area  of  this  controversy  may  be  narrowed  by  disposing  briefly 
of  two  of  its  phases. 

[  1  ]  There  is  no  substance  in  the  claimant's  defence  that  the  charter 
was  a  demise,  and,  therefore,  the  owner  was  relieved  of  the  warranty 
of  seaworthiness  by  the  rule  of  caveat  emptor.  Sanford  &  Brooks  Co. 
V.  Columbia  Dredging  Co.  (D.  C).  163  Fed.  362;  Id.,  177  Fed.  878,  101 
C.  C.  A.  92.  Manifestly,  the  charter  was  a  demise,  following  a  more 
or  less  thorough  inspection  by  an  agent  of  the  charterer.  Scanlan  v. 
The  Deck  Scow  Johnson  Lighterage  Co.  Nos.  15  and  24,  248  Fed.  74, 
160  C.  C.  A.  214.  But  the  rule  of  caveat  emptor  applies  to  a  char- 
ter of  demise  (and  to  the  discharge  of  the  owner's  implied  warranty 
of  seaworthiness)  only  as  to  defects  in  the  vessel  which  are  patent 
or  which  are  discoverable  after  inspection  or  after  an  opportunity  to 
inspect.  The  defects  in  this  vessel,  being  in  its  rudder  port  sleeve 
and  in  the  timbers  concealed  by  it,  as  was  afterward  discovered,  were 
hidden  and  were  not  discoverable  upon  the  inspection  that  was  made 
or  upon  such  an  inspection  as  reasonably  should  be  made  on  entering 
into  a  thirty  day  charter,  and,  therefore,  the  rule  of  *caveat  emptor 
can  not  be  invoked  to  the  relief  of  the  owner  on  his  warranty  of  sea- 
worthiness. 

[2]  Nor  do  we  think  there  is  substance  in  the  libelant's  claim  to 
recovery  on  the  presumption  of  the  vessel's  unseaworthiness.  Such  a 
presumption  necessarily  arises  and  alone  will  sustain  recovery  in  a 
case  where  a  vessel  sinks  from  an  unknown  cause  under  circumstances 
where  she  had  been  subjected  to  no  external  peril,  and  where  nothing 
but  her  unseaworthiness  can  explain  the  accident.  In  other  words,  the 
presumption  of  unseaworthiness  arises  where  the  only  inference  in 
the  circumstances  is  that  of  unseaworthiness.  The  Loyal,  204  Fed. 
930,  123  C.  C.  A.  252;  The  Willie  (D.  C.)  134  Fed.  759;  Sanbem 
V.  Wright  &  Cobb  Lighterage  Co.  (D.  C.)  171  Fed.  449;  Id.,  179  Fed. 
1021,  102  C.  C.  A.  666;  Oregon  Round  Lumber  Co.  v.  Portland  & 
Asiatic  S.  S.  Co.  (D.  C.)  162  Fed.  912;  Forbes  v.  Merchants'  Exp.  & 
Transp.  Co.  (D.  C.)  Ill  Fed.  796;  Id.,  120  Fed.  1019,  56  C  C.  A.  681. 
As  the  circumstances  attending  the  sinking  of  the  "Transit"  do  not  ex- 
clude all  inferable  causes  except  that  of 'unseaworthiness,  but,  on  the 
contrary,  very  plausibly  suggest  another  cause,  the  presumption  does 
not  exist. 

[3]  The  case,  therefore,  presents  the  single  question:  What  caused 
the  vessel  to  sink? 

The  "Transit"  was  a  steam  lighter  of  about  175  tons  burden,  built 
and  rigged  to  carry  miscellaneous  cargo,  and  was  engaged  in  light- 
erage service  in  New  York  Harbor  under  charter  to  the  libelant.  At 
about  5:30  o'clock  on  the  evening  of  September  11,  1916,  the  vessel 
docked  at  Pier  29,  North  River,  bow  in,  with  her  starboard  side 
against  the  pier.  She  was  heavily  laden  aft,  her  freeboard  at  the  stem 
being  only  twenty  to  twenty-two  inches,  while  at  the  bow  it  was  from 
four  to  five  feet.    Her  lines  were  such  that  when  so  loaded,  and  when 
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resting  on  an  even  keel,  her  freeboard  amidships  was  less  than  at 
the  stem. 

At  about  6  o'clock  the  captain  and  crew  went  ashore,  leaving  the  en- 
gineer in  charge  for  the  night. 

If  there  was  negligence  in  so  loading  and  in  so  leaving  the  vessel,  it 
was  the  neglience  of  the  libelant's  servants. 

The  vessel  made  water  more  or  less  at  all  times,  taking  in  more 
when  loaded  than  when  light.  She  carried  three  siphons  and  one 
pump,  but  seldom  had  occasion  to  use  more  than  one  siphon.  During 
the  night  in  question,  the  engineer  pumped  her  **dry"  three  times  (that 
is,  he  lowered  the  water  beyond  the  reach  of  the  siphon),  pumping 
about  one  hour  each  time  and  concluded  at  the  hours  of  9  P.  M.,  12  M., 
and  3 :30  A.  M.  respectively.  He  was  awakened  at  about  4 :30  A.  M.  by 
the  water  rushing  into  the  hold  from  the  starboard  coal  bunker  deck 
opening.  Upon  going  hastily  on  deck,  he  found  that  the  vessel  had  a 
list  toward  the  pier,  that  her  starboard  rail  was  under  water,  and  that 
the  water  was  about  a  foot  deep  on  the  starboard  deck  amidships.  He 
attempted  to  close  the  starboard  coal  bunker  hatch  into  which  the  wa- 
ter was  flowing,  but  failing,  the  vessel  filled  rapidly  and  sank. 

The  vessel  was  afterward  raised,  and,  upon  being  put  into  dry  dock, 
was  subjected  to  several  surveys.  These  disclosed  a  leak  in  her  side 
(which  was  of  no  consequence)  and  that  the  lead  sleeve,  designed  to 
keep  water  from  entering  the  seams  of  the  rudder  port,  was  badly 
worn,  and  that  the  seams  in  the  rudder  port  were  open,  permitting  wa- 
ter when  driven  from  a  hose  from  widiin,  to  flow  out  in  streams  of 
varying  sizes.  Witnesses  for  the  libelant  testified,  that,  under  the 
greater  pressure  upon  the  vessel  when  in  the  water  and  down  at  the 
stem,  water  would  flow  in  in  quantities  sufficient  to  sink  her,  and  that, 
in  the  opinion  of  some  of  them,  the  defective  condition  of  the  rudder 
port  and  its  sleeve  amounted  to  unseaworthiness  and  was  the  cause  of 
the  vessel  sinking. 

The  counter  testimony  of  the  claimant  tended  to  prove  that  the  ad- 
mittedly defective  condition  of  the  rudder  port  of  the  "Transit''  was 
not  unusual  in  vessels  of  her  age  and  build ;  that  it  did  not  amount  to 
unseaworthiness  and  did  not  cause  the  vessel  to  sink;  but,  that  she 
sank  through  a  cause  that  had  no  relation  to  the  rudder  port  or  to  its 
condition. 

Upon  the  first  point  it  was  testified  for  the  claimant,  that  water, 
when  directed  against  the  rudder  port  by  a  hose  from  within,  seeped 
through  many  places  and  flowed  freely  through  several  places  in 
streams  varying  in  size  from  that  of  a  spike  hole  to  that  of  a  nail 
hole,  and  that  all  the  water,  if  brought  together,  would  make  a  stream 
no  greater  than  from  one  to  one  and  one-half  inches  in  diameter; 
that  gauged  by  the  time  actually  required  to  fill  the  vessel's  water  tanks 
from  a  two  and  one-half  inch  hose  under  city  pressure,  and  by  the  low- 
ering of  the  vessel  an  inch  or  two  in  the  operation,  as  shown  by  ex- 
perience, the  vessel  could  not  be  sunk  by  the  quantity  of  water  that 
would  come  through  the  rudder  port  leaks  in  one  hour,  but  that  it 
would  take  anjrwhere  from  a  whole  night  to  several  days  for  enough 
water  coming  through  the  leaks  to  sink  her. 


Digitized  by  VjOOQIC 


246  162  C.  C.  A.  REPORTS 

This  testimony,  considered  with  reference  to  the  interest  of  the  wit- 
nesses and  the  manner  in  which  it  was  deHvered,  is,  without  other  con- 
siderations, persuasive  that  the  vessel  did  not  sink  because  of  the  in- 
flow of  water  through  the  seams  of  the  rudder  port.  But  there  are 
other  facts  in  the  case  which  are  not  compatible  with  the  libelant's  the- 
ory that  the  vessel  sank  by  filling  from  the  rudder  port  leaks.  These 
concern  the  claimant's  theory  of  the  sinking. 

From  evidence  that  was  not  disputed  or  else  was  decidedly  prepon- 
derating, the  following  facts  were  established :  The  pier  to  which  the 
"Transit"  was  moored  had  a  number  of  fenders  arranged  along  its 
side.  Each  fender  was  made  up  of  a  cluster  of  piles,  standing  out 
from  the  pier,  to  which  heavy  oak  planking,  vertically  arranged,  was 
bolted.    The  planking  was  sawed  off  about  two  feet  above  low  water. 

The  vessel  was  docked  in  the  evening  on  the  flood  tide,  with  her 
midship  directly  opposite  a  fender.  It  was  low  tide  at  2 :32  A.  M.  at 
Governors  Island.  Slack  water  lasted  but  a  little  while,  the  tide  turn- 
ing to  flood  at  the  pier  at  about  3  A.  M.  The  guard  of  the  vessel  amid- 
ships was  sufficiently  low  to  move  under  and  be  caught  by  the  over- 
hang of  the  fender  at  low  water.  The  tide  on  the  turn  to  flood  tended 
to  set  the  vessel  against  the  pier.  Within  one  and  one-half  hours  after 
low  water  (and  within  one  hour  after  she  had  been  pumped  out),  the 
vessel  had  a  list  toward  the  pier  as  though  caught  by  a  fender  and 
held  there  against  the  rising  tide ;  the  starboard  rail,  which  was  twelve 
inches  above  the  deck,  was  under  water;  the  starboard  deck  was 
awash ;  the  port  rail  was  high  out  of  water ;  and  water  was  running 
down  the  starboard  coal  bunker  hatch  in  considerable  volume  and 
with  sufficient  force  to  wash  the  coal  out  of  the  bunker.  (The  coal  in 
the  port  bunker  was  found  undisturbed.)  The  vessel  thus  filled  and 
sank,  but  in  sinking  she  moved  against  the  set  of  the  tide  and  in  the 
direction  of  the  list  of  her  hull  and  finally  came  to  the  bottom  on  an 
even  keel  six  or  eight  feet  away  from  the  pier. 

The  claimant  maintains  that  the  proper  inference  from  these  facts 
is  that  the  vessel  sank,  not  by  filling  from  leaks  in  her  rudder  port,  but 
by  being  caught  and  held  by  a  pier  fender  against  the  rising  tide  until 
she  listed  and  filled.  On  being  raised,  the  vessel  showed  no  marks  of 
contact  with  the  fender  bottom.    This,  however,  was  spongy  or  slimy. 

No  one  knows  what  caused  the  vessel  to  sink,  for  no  one  saw  the 
cause  operating.  The  cause,  therefore,  must  be  inferred  from  the 
facts.  The  dominant  facts  are  two:  First,  that  the  vessel  leaked; 
second,  that  she  listed.  The  certain  inference  is  that  she  filled  in  con- 
sequence of  one  or  the  other.  Aside  from  the  testimony  bearing  di- 
rectly on  the  question  of  the  size  and  the  effect  of  the  leaks,  which,  as 
we  have  said,  inclines  against  the  libelant,  the  fact  of  the  vessel's  list 
is  wholly  incompatible  with  the  theory  that  she  filled  from  leaks.  The 
leaks  were  in  the  rudder  port,  through  which  the  water  seeped  and 
flowed  into  the  bilge.  As  openings  from  the  hold  into  the  bilge  were 
at  all  times  maintained  on  each  side  of  the  keelson  by  keeping  off  eight 
inch  planks,  water  leaking  into  the  bilge  would  naturally  pass  through 
the  bilge  openings  and  rise  gradually  in  the  hold,  seeking  its  own  level, 
and  would  cause  the  vessel,  not  to  list,  but,  gradually  to  sink  on  an 
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even  keel  without  sweeping  the  coal  from  the  starboard  bunker  and 
without  changing  her  position  with  reference  to  the  pier.  But  the 
fact  is,  she  did  not  fill  gradually  from  below,  but,  having  listed,  she 
filled  rapidly  from  above,  and  sank  six  or  eight  feet  away  from  her 
original  position. 

The  trial  judge  found  that  the  vessel  sank  by  reason  of  a  pier  fender 
catching  the  vessel,  listing  her,  and  holding  her  down  against  a  rising 
tide.  This  conclusion  is  fairly  inferable  from  the  facts.  But,  what- 
ever may  have  been  the  cause  of  the  vessel  sinking,  we  are  satisfied 
from  the  evidence  that  it  was  not  unseaworthiness  due  to  the  leaky 
condition  of  her  rudder  port.  As  the  libel  charges  unseaworthiness  as 
the  cause  of  the  sinking,  and  as  we  have  found  that  the  charge  has  not 
been  sustained  by  the  evidence,  we  affirm  the  decree  of  the  trial  court 
dismissing  the  libel. 


(2o0  Fed.  75) 

FREDERICK  v.  SILVERMAN. 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  2,  1918.) 

No.  2346. 

1.  Bankruptcy  ^=»136(2) — Turnover  Proceedings — Contempt  Proceedings. 

In  a  turnover  proceeding  the  Issue  is  whether  the  bankrupt  had  prop- 
erty within  his  possession  or  control  at  the  date  of  the  bankruptcy, 
which  he  retained  and  concealed  from  his  trustee ;  but  in  contempt  pro- 
ceedings for  failure  to  comply  with  an  order  directing  the  bankrupt  to 
turn  over  property  to  the  trustee,  the  only  question  is  whether  the 
bankrupt  is  personally  able  to  comply  with  the  order  previously  made. 

2.  Bankruptcy  €=>446 — Petition  to  Revise. 

Where  disputed  questions  of  fact  were  involved  on  the  turnover  pro- 
ceeding, an  order  modifying  the  referee's  order  cannot  be  reviewed  on 
petition  for  revision  in  matters  of  law,  under  Bankruptcy  Act  July  1, 
1898,  c.  541,  §  24b,  30  Stat  553  (Comp.  St  1916,  §  9608). 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Pennsylvania;  W.  H. 
Seward  Thomson,  Judge. 

In  the  matter  of  the  bankruptcy  of  Benjamin  Silverman.  Petition 
by  Elliott  Frederick,  trustee,  to  revise  orders  modifying  and  reversing 
parts  of  two  orders  of  the  referee  directing  the  bankrupt  to  turn  over 
certain  property  which  he  had  concealed  from  his  trustee,  and  finding 
him  guilty  of  contempt  for  failure  to  comply.  Petition  to  revise  dis- 
missed. 

Weil  &  Thorp,  of  Pittsburgh,  Pa.  (S.  Leo  Roslander  and  George  K. 
Warn,  both  of  Pittsburgh,  Pa.,  of  counsel),  for  petitioner. 

Simon  Sher,  of  Pittsburgh,  Pa.,  for  respondent 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  case  when  argued  presented  many 
difficulties,  due,  we  now  find,  to  confusion  in  the  proceedings  below 
and  to  misapprehension  of  what  may  be  reviewed  on  petition  to  su- 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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perintend  and  revise.  A  statement  that  removes  the  confusion  will  dis- 
pose of  the  case. 

The  matter  is  here  on  one  petition  to  revise  two  orders  of  the  Dis- 
trict Court  affirming,  modifying,  and  reversing  parts  of  two  orders  of 
a  referee  in  bankruptcy,  by  which  the  referee  directed, — ^firstly,  that  the 
bankrupt  turn  over  certain  property  which  he  had  concealed  from  his 
tustee ;  and,  secondly,  that  he  be  held  guilty  of  contempt  for  failure 
to  comply  with  the  order  to  turn  over. 

On  July  18,  1916,  Silverman  was  adjudged  a  bankrupt.  On  October 
5,  the  trustee  filed  with  the  referee  a  petition  charging  that  the  bank- 
rupt had  concealed  certain  of  his  property  and  asking  for  a  rule  upon 
the  bankrupt  to  show  cause  why  he  should  not  deliver  the  same  to  him. 
After  extended  hearings,  the  referee,  on  March  2,  1917,  made  a  report 
in  which  he  found  that  "the  bankrupt  should  be  ordered  to  deliver  to 
the  petitioner,  the  trustee,  the  diamond  stud  mentioned  in  the  petition, 
or  its  value,  $1,000.00,  and  also  to  pay  [him]  the  sum  of  $582.65." 
Exceptions  to  the  report  and  a  petition  for  rehearing  were  filed  by 
the  bankrupt  and  a  petition  for  review  was  filed  by  the  trustee. 

Having  granted  a  rehearing,  the  referee,  on  April  19,  filed  a  second 
report  sustaining  the  first,  and,  on  June  2,  he  entered  an  order  in  ac- 
cordance therewith.  This  is  referred  to  generally  as  "the  turnover  or- 
der.'* 

On  June  21,  the  referee  certified  to  the  District  Court,  for  its  opin- 
ion, the  questions  he  had  decided  by  his  turnover  order.  Two  days  lat- 
er, that  is,  on  June  23,  and  before  the  District  Court  had  had  an  oppor- 
tunity to  hear  and  decide  the  questions  certified,  the  trustee  filed  a  peti- 
tion in  the  District  Court,  wherein  (after  reciting  the  turnover  proceed- 
ing before  the  referee  and  the  resulting  order)  he  charged  that  the  bank- 
rupt had  refused  and  neglected  to  obey  the  referee's  order,  and  prayed 
for  a  rule  to  show  cause  why  the  bankrupt  should  not  be  adjudged  in 
contempt.  The  bankrupt  made  the  same  answer  to  this  rule  as  he  had 
made  to  the  rule  instituting  the  turnover  proceeding,  which  was,  that 
he  had  lost  the  diamond  prior  to  his  adjudication,  and  that,  not  having 
it,  he  could  not  in  the  first  instance  conceal  it,  and  he  could  not  in  the 
second  instance  turn  it  over. 

The  rule  and  answer  in  the  contempt  proceeding  were  then  referred 
to  the  referee.  On  July  31,  the  referee  made  a  report  on  the  reference, 
wherein  he  first  adverted  to  his  turnover  order  of  Jtme  2  (which  was 
still  before  the  District  Court  on  his  certificate),  and  recommended 
that  the  order  be  amended  by  reducing  the  stun  to  be  paid  from  $582.65 
to  $182.65,  and  by  ordering  the  bankrupt  to  turn  over  the  diamond 
stud,  without,  in  the  alternative,  allowing  him  to  pay  $1,000  as  its  val- 
ue. Following  this  recommended  amendment  to  his  turnover  order, 
which,  as  we  have  said,  had  not  received  the  consideration  or  decision 
of  the  District  Court,  the  referee  at  the  same  time  and  in  the  same  re- 
port recommended  that : 

"An  order  should  be  made  on  the  bankrupt  to  comply  with  the  order  of  the 
referee  dated  June  2,  1917  (which  in  effect  was  a  recommendation  that  the 
court  approve  his  turnover  order),  or,  In  the  case  of  continued  disobedience 
thereto,  that  he  should  be  punished  for  contempt." 
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On  exceptions  liberally  and  promiscuously  noted  by  both  the  trus- 
tee and  bankrupt,  these  two  proceedings  came  before  the  court  for  the 
first  time.  What  did  the  court  find  in  the  record?  It  found,  first,  a 
turnover  order  made  by  the  referee,  the  questions  in  which  had  been 
certified  to  but  had  not  been  considered  by  the  court.  It  found  a  con- 
tempt proceeding  instituted  in  the  court  against  the  bankrupt  for  fail- 
ing to  comply  Ayith  the  referee's  undetermined  turnover  order.  It 
found  also  a  referee's  report  in  the  contempt  proceeding  recommending 
the  bankrupt's  imprisonment  for  failure  to  comply  with  the  turnover 
order,  which  had  not  received  the  approval  of  the  court.  It  found 
further  that  the  referee  had  changed  and  amended  his  turnover  order 
in  the  very  report  in  which  he  recommended  the  bankrupt's  imprison- 
ment for  failure  to  comply  with  the  order  when  amended. 

What  was  the  court  asked  to  do  ?  The  bankrupt  asked  the  court  to 
find  on  the  facts  against  the  referee's  turnover  order  holding  that  he 
had  retained  and  concealed  property,  and  against  the  referee's  report 
on  the  contempt  proceeding  holding  that  he  was  presently  able  to  com- 
ply with  the  turnover  order.  The  trustee  insisted,  on  the  other  hand, 
that  as  the  bankrupt  had  not  appealed  from  the  referee's  order  in  the 
turnover  proceeding,  that  order  was  conclusive  upon  the  bankrupt, 
and,  therefore,  he  could  not  be  heard  to  say  in  the  contempt  proceeding 
that  he  did  not  have  the  property  which  the  referee  had  found  in  the 
turnover  proceeding  that  he  had ;  that  the  court  could  not  go  behind 
the  referee's  turnover  order  and  retry  the  issue  upon  which  that  order 
was  based ;  that,  therefore,  the  only  matter  for  the  court's  considera- 
tion in  the  contempt  proceeding  was  the  present  abiUty  of  the  bankrupt 
to  comply  with  the  turnover  order ;  and,  finally,  that  the  referee  could 
not  amend  his  turnover  order  by  reducing  the  amount  to  be  paid  and 
by  taking  from  the  bankrupt  the  alternative  of  delivering  the  stud  or 
paying  its  value  in  money. 

What  did  the  court  do?  It  proceeded  first  of  all  to  dispel  the  con- 
fusion by  establishing  an  orderly  record.  This  the  learned  trial  judge 
did  by  deliberately  separating  the  turnover  proceeding  from  the  con- 
tempt proceeding.  He  then  took  up  the  two  proceedings  one  at  a  time 
in  the  order  in  which  they  should  have  been  brought  and  decided,  and 
he  disposed  of  them  one  at  a  time  upon  the  issues  raised  in  them  re- 
spectively. 

[1]  In  doing  this  the  learned  trial  judge  was  moved  by  the  practical 
consideration  of  disentangling  what  appeared  to  be  a  hopelessly  in- 
volved record,  and  also  for  the  very  proper  purpose  of  hearing  and  de- 
termining the  two  proceedings,  when  separated,  according  to  the  rule 
applicable  to  such  cases  announced  by  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania  and  approved  by  this 
court.  In  re  Epstein  (D.  C.)  206  Fed.  568 ;  Id.,  210  Fed.  236,  127  C. 
C.  A.  54.  In  that  case  the  court  clearly  distinguished  between  turn- 
over proceedings  and  proceedings  in  contempt  for  violating  a  turnover 
order,  by  distinguishing  the  issues  involved  in  the  two  proceedings. 
It  held,  in  substance,  that  in  a  turnover  proceeding  the  issue  is  whether 
the  bankrupt  had  property  within  his  possession  or  control  at  the  date 
of  bankruptcy  which  he  had  retained  and  concealed  from  his  trustee. 
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Being  fundamental,  this  issue  must  be  raised  and  decided  first.  When 
the  court  has  determined  this  issue  against  the  bankrupt,  and  when 
the  bankrupt  has  failed  to  comply  with  the  court's  order  to  turn  over, 
the  next  proceeding  is  one  of  contempt.  In  the  contempt  proceeding, 
the  question  of  the  bankrupt's  possession  and  concealment  of  property 
having  previously  been  determined  is  not  in  issue.  The  only  question 
is,  whether  the  bankrupt  is  presently  able  to  comply  with  the  court's 
order  previously  made,  and,  accordingly,  whether  he  is  defying  its 
order.  The  difference  in  the  issues  of  the  two  proceedings  and  the 
dependence  of  the  latter  upon  the  former  compel  their  separate  con- 
sideration and  determination.  This  is  what  the  learned  trial  judge  did 
in  this  case.  He  first  reviewed  the  referee's  turnover  order  on  the  is- 
sue of  property  retained  and  concealed  by  reviewing  the  facts  on  which 
it  was  based.  He  found  that  the  bankrupt  did  not  have  the  diamond 
stud  at  the  date  of  bankruptcv,  and  that,  in  consequence,  he  did  not 
conceal  it  from  his  trustee.  The  judge,  thereupon,  reversed  that  part 
of  the  referee's  order  directing  the  bankrupt  to  turn  over  the  stud 
(which  order  was  before  him  on  the  referee's  certificate),  and  affirmed 
the  part  directing  payment  of  a  reduced  sum  of  money  (considered 
on  the  trustee's  exception  of  September  6). 

After  deciding  all  matters  arising  in  the  turnover  proceeding,  the 
trial  judge  then  turned  to  the  contempt  proceeding.  Having  already 
found  in  the  former  proceeding  that  the  bankrupt  did  not  have  and 
therefore  did  not  conceal  the  diamond  stud,  he,  of  course,  had  to  find 
in  the  contempt  proceeding  that  the  bankrupt  was  not  guilty  of  con- 
tempt for  not  turning  over  what  he  did  not  have. 

The  judge  thereupon  dismissed  the  contempt  proceeding  on  payment 
by  the  bankrupt  of  the  small  money  balance  found  due  in  the  first 
phase  of  these  double  proceedings. 

[2]  On  petition  to  superintend  and  revise,  the  trustee  now  asks  this 
court  to  reverse  the  action  of  the  trial  judge  in  both  proceedings. 
Obviously  this  court  cannot  review  and  revise  an  approved  turnover 
order  made  in  a  proceeding,  where,  as  in  this  one,  disputed  questions 
of  fact  were  involved.  An  order  so  made  cannot  be  reviewed  by  a 
Circuit  Court  of  Appeals  on  petition  for  revision  in  matters  of  law 
under  section  24b  of  the  Bankruptcy  Act  (Comp.  St.  1916,  §  9608). 
Ross  V.  Stroh,  165  Fed.  628,  91  C.  C.  A.  616;  Ellis  v.  Krulewitch,  141 
Fed.  954,  73  C.  C.  A.  270;  Moore  Dry  Goods  Co.  v.  Brooks,  240 
Fed.  943,  153  C.  C.  A.  629;  In  re  Throckmorton,  149  Fed.  145,  79  C. 
C.  A.  15. 

Nor  do  we  find  anything  to  revise  in  the  contempt  proceeding.  Hav- 
ing approved  the  reduction  of  the  sum  to  be  turned  over  (which  was 
promptly  paid),  and  having  decided  that  the  bankrupt  did  not  have 
and  therefore  did  not  conceal  the  diamond  stud,  there  was  left  no  or- 
der which  the  bankrupt  could  defy.  Dismissal  of  the  contempt  pro^ 
ceeding  followed  necessarily. 

The  trustee's  petition  to  revise  is  dismissed. 
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(250  Fed.  79) 

UNITED  STATES  v.  REPUBLIC  BAG  &  PAPER  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  14,  1918.) 

No.  170. 

1.  United  States  ^=5>70(1) — Contracts — Constbuction — ^Provisions  Respect- 

ing Quantity, 

Proposals  by  the  Public  Printer  for  the  purchase  of  print  paper  also 
contained  tiie  advertisements  inviting  bids  which  set  forth  in  a  schedule 
the  estimated  quantity  of  each  kind  of  paper  required.  Both  advertise- 
ment and  proposal  provided  that  the  successful  bidder  would  be  required 
to  enter  into  a  contract  to  furnish  the  quantity  required,  "whether 
more  or  less  than  the  estimates."  Defendant's  bid  was  accepted,  and 
it  entered  into  a  contract,  prepared  by  the  government,  requiring  it  for  the 
term  of  six  months  to  "furnish  •  •  •  so  much  of  the  estimated 
quantity  as  may  be  ordered  by  the  party  of  the  second  part."  Held,  that 
by  the  terms  of  the  contract  the  quantity  defendant  was  required  to 
furnish  was  limited  by  the  estimate  as  a  maximum,  and  that,  whatever 
the  reason  for  the  variance  between  the  contract  and  proposal,  the  con- 
tract must  govern  as  determining  the  obligation  of  defendant. 

2.  Sales  ^=>71(3) — Contracts — Construction — "More  or  Less." 

The  words  "more  or  less,"  used  in  a  contract  of  sale  in  connection  with 
an  estimated  quantity,  when  the  only  measure  is  the  estimate  Itself,  allow 
only  a  small  latitude  of  variation. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  More  or  Less.] 

Ward,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  the  United  States  against  the  Republic  Bag  &  Paper  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

Writ  of  error  to  a  judgment  dismissing  a  complaint  at  law  upon  demurrer. 

The  complaint  alleged  that  the  plaintiff,  through  the  PubUc  Printer,  on 
March  1,  1916,  entered  into  a  contract  with  the  defendant  for  supplying  it 
with  a  certain  part  of  the  paper  for  public  printing  and  binding ;  that  before 
May  10,  1916,  the  defendant  had  delivered  to  the  PubUc  Printer  270,000 
pounds  of  paper,  and  had  accepted  orders  for  80,000  pounds  more ;  and  that 
it  finally  delivered  338,716  pounds  all  told.  It  further  alleged  that  the 
needs  of  the  plaintiff  for  printing  and  binding  work  for  six  months  from 
March  1,  1916  (the  term  of  the  contract),  were  over  965,500  pounds ;  that  the 
defendant  refused  to  deliver  more  than  338,716  pounds ;  and  that  the  plain- 
tiff was  obliged  to  go  into  the  market  and  buy  at  a  higher  price,  to  the  damage 
of  the  plaintiff  in  the  sum  of  over  $11,000. 

The  contract  provided  that  the  defendant  should  furnish  "so  much  of  the 
estimated  quantity  [of  paper]  as  may  be  ordered  by  the  party  of  the  second 
part,  whether  more  or  less  than  the  estimate  stated  in  the  proposal,  of  the 
kind  and  quality  of  paper  called  for  and  described  under  the  standard  sam- 
ple specifications,  for  lot  1." 

Attached  to  the  contract  were  the  proposals  upon  which  bids  had  been 
taken,  and  attached  to  this  proposal  were  the  various  schedules  describing 
the  paper  to  be  furnished.  Lot  No.  1  read  as  follows:  "300,000  pounds  white 
news  print  paper  25x36",  36-pound  basis,"  etc.  The  contract  ran  for  a  period 
of  six  months  from  March  1,  1916. 

The  proposals  on  which  the  bid  was  made  contained  also  the  advertisement 
upon  which  bids  had  been  Invited.  Tliis  advertisement  contained,  among 
other  things,  the  following:   "Contracts  will  be  entered  into  for  supplying  the 
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quantities  required,  whether  more  or  less  than  the  estimates,  for  a  period  of 
six  months  or  one  year  commencing  March  1,  1916."  The  estimated  quanti- 
ties were  then  set  forth  below.  The  proposals  also  contained  some  49  in- 
structions to  the  bidders  describing  the  conditions  under  which  the  bidders 
might  bid  and  the  specifications  of  the  terms  used  in  the  schedules  describing 
the  quality  and  quantity.  These  were  divided  into  four  main  divisions,  the 
first  12  instructions  under  the  head  of  "Proposals,"  the  next  14  under  the 
head  of  "Quantity  and  Quality,"  the  next  8  under  the  head  of  "Packing," 
the  next  4  under  that  of  "Delivery,"  and  the  remainder  under  the  heading 
"Contract,"  The  first  instruction  under  the  head  of  "Quantity  and  Quality" 
read  as  follows:  "No.  13.  The  subjoined  schedule  specifies  the  quantity  as 
nearly  as  may  be  estimated  and  the  quality  of  each  kind  of  paper  required, 
but  the  contractor  must  furnish  the  quantity  which  may  be  needed,  whether 
more  or  less  than  the  estimate."  The  first  provision  under  the  subhead  "CJon- 
tract"  read:  "No.  39.  The  successful  bidders  will  be  required  to  enter  Into 
a  contract  to  furnish  the  quantity  required,  whether  more  or  less  than  the 
estimates,  and  to  conform  in  every  particular  to  the  Instructions,  schedule, 
specifications,  and  standard  samples  as  fixed  upon  by  the  joint  committee  of 
printing  furnished  by  the  Public  Printer." 

Francis  G.  Caifey,  U.  S.  Atty.,  of  New  York  City  (Julian  Hartridge, 
of  New  York  City,  of  counsel),  for  the  United  States. 

Joseph  G.  Cohen,  of  New  York  City  (Walter  C.  Noyes,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  WARD,  Circuit  Judge,  and  LEARNED  HAND  and  MAY- 
ER, District  Judges. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as  above). 
[  1  ]  The  first  question  is  what  the  literal  meaning  of  the  words  is.  The 
express  undertaking  of  the  defendant  is  that  it  shall  "furnish  *  *  * 
so  much  of  the  estimated  quantity  as  may  be  ordered  by  the  party  of  th^ 
second  part  [the  Public  Printer],  whether  more  or  less  than  the  esti- 
mates stated  in  the  proposal."  This  is  the  only  language  in  the  contract 
touching  quantity  at  all.  If  the  phrase  had  been  omitted  "whether  more 
or  less  than  the  estimates  stated  in  the  proposals,"  we  take  it  that  there 
could  have  been  no  question  that  the  undertaking  would  have  been  lim- 
ited by  the  estimate  as  a  maximum. 

[2]  The  plaintiff  urges  that  words  like  "more  or  less,"  when  used 
of  an  amount  otherwise  ascertainable  than  by  the  estimated  quantity, 
do  no  more  thafi  indicate  what  the  parties  at  the  time  honestly  suppose 
the  quantity  will  be,  and  this  is  quite  true.  Such  words  do  not  them- 
selves constitute  any  measure  of  quantity,  since  by  hypothesis  that  is 
defined  by  other  terms.  Brawley  v.  United  States,  96  U.  S.  168,  24  L. 
Ed.  622 ;  Marx  v.  American  Malting  Co.,  169  Fed.  582,  95  C.  C.  A. 
80  (semble);  Grant  v.  United  States,  7  Wall.  331,  19  L.  Ed.  194.  Yet, 
when  the  only  measure  is  the  estimate  itself,  they  allow  only  a  small 
latitude  of  variation,  much  within  that  here  asserted.  Norrington  v. 
Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366;  Pine  River  Log- 
ging Co.  V.  United  States,  186  U.  S.  279,  22  Sup.  Ct.  920,  46  L.  Ed. 
1164;  Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143  Fed. 
242,  74  C.  C.  A.  462.  In  the  contract  proper  there  was  no  outside 
measure  but  the  estimated  quantity.  There  might  have  been,  it  is 
true,  if  the  language  had  been  "all  paper  required  by  the  party  of  the 
second  part,  whether  more  or  less  than  the  estimates  stated  in  the  pro- 
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posal,"  but  it  was  not  that.  On  the  contrary,  it  was  "so  much  of  the 
estimated  quantity,"  thus  making  the  outside  measure  the  estimated 
quantity,  and  not  the  requirements  of  the  Public  Printer.  Therefore, 
taken  by  itself,  the  cqptract  seems  to  us  to  support  the  defendant's 
contention. 

The  plaintiff,  however,  very  properly  argues  that  the  contract  is  not 
to  be  taken  by  itself,  but  in  conjunction  with  the  Public  Printer's  pro- 
posal. In  this  proposal  appear  not  only  an  advertisement,  but  certain 
definitions  of  the  quantity  to  be  delivered.    The  advertisement  reads : 

"Contracts  will  be  entered  Into  for  supplying  tlie  quantities  required, 
whether  more  or  less  than  the  estimates." 

No.  13  of  the  "Instructions"  provides : 

"The  subjoined  schedule  specifies  the  quantity  as  nearly  as  can  be  estimated, 
♦  *  ♦  but  the  contractor  must  furnish  the  quantity  wliich  may  be  needed, 
whether  more  or  less  than  the  estimate." 

No.  39  provides : 

"The  successful  bidders  will  be  required  to  enter  into  a  contract  to  furnish 
the  quantities  required,  whether  more  or  less  than  the  estimates." 

If  these  stood  alone,  we  should  be  disposed  to  say  that  the  measure 
adopted  was  the  quantity  "required"  or  "needed,"  and  to  hold  that 
Brawley  v.  United  States,  supra,  applied.  That  would  invite  the  other 
questions  raised,  affecting  the  validity  and  mutuality  of  the  contract. 
Since,  however,  we  have  two  conflicting  clauses  to  construe,  it  seems 
to  us  we  must  adopt  that  which  occurs  in  the  actual  undertaking  of 
the  parties,  rather  than  in  their  preliminary  negotiations.  Therefore 
we  conclude  that  the  contract  proper  should  prevail. 

Just  why  the  contract  varied  from  the  proposals  we  cannot,  of 
course,  surmise,  but  we  cannot  with  justice  disregard  the  fact  that  it 
did  vary,  and  that  the  variation  was  big  with  consequences  which,  had 
the  defendant  been  faced  with  them,  we  should  not  assume  it  would 
have  accepted.  If  an  ambiguity  has  resulted,  we  may  fairly  apply  the 
canon  contra  proferentem,  and  throw  the  burden  of  interpretation 
upon  him  who  by  the  variation  put  the  matter  in  doubt. 

Judgment  affirmed. 

WARD,  Circuit  Judge  (dissenting).  The  court  construes  the  con- 
tract as  one  for  the  estimated  quantity  of  paper  as  a  maximum,  whereas 
it  seems  to  me  to  be  one  for  the  government's  actual  requirements. 
The  difference  is  one  of  construction  of  writings. 

Section  3  of  Act  Jan.  12,  1895,  c.  23,  28  Stat,  at  I^.  601  (Comp.  St. 
1916,  §  6957),  requires  the  Public  Printer  to  advertise — 

"for  sealed  proposals  to  furnish  the  government  with  paper,  as  specified  in  the 
schedule  to  be  furnished  to  applicants  by  the  Public  Printer,  setting  forth  in 
detail  the  quality  and  quantities  required  for  the  Public  Printer." 

The  advertisement  of  the  Public  Printer  stated : 

"Contracts  will  be  entered  into  for  suppljring  the  quantities  required 
whether  more  or  less  than  the  estimates  for  a  period  of  six  months  or  one 
year  commencing  March  1,  1916. 
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"The  approximate  estimated  quantities  for  one  year  set  forth  In  detail 
in  the  schedule  comprise  305,000  pounds  news  print  paper." 

The  Republic  Company's  proposal  was — 

"to  supply  the  Government  of  the  United  States  with  so  much  of  the  paper 
more  or  less  embraced  in  the  following  schedule  as  may  be  required  for  the 
public  printing  and  binding  from  March  1,  1916,  to  February  28,  1017,  or  for 
a  period  of  six  months  from  March  1,  1916." 

The  form  of  proposals  was  accompanied  by  instructions  as  follows : 

"No.  13.  The  subjoined  schedule  specifies  the  quantity  as  nearly  as  can 
be  estimated  and  the  quality  of  each  kind  of  paper  required,  but  the  con- 
tractor must  furnish  the  quantity  which  may  be  needed,  whether  more  or 
less  than  the  estimate." 

"No.  39,.  The  successful  bidders  will  be  required  to  enter  into  a  contract 
to  furnish  the  quantities  required  whether  more  or  less  than  the  estimates." 

All  these  papers  were  a  part  of-  the  contract  in  which  the  Republic 
Company,  as  party  of  the  first  part,  covenants  to  furnish  the  Public 
Printer,  as  party  of  the  second  part,  "so  much  of  the  estimated  quan- 
tity as  may  be  ordered  by  the  party  of  the  second  part,  whether  more 
or  less  than  the  estimate  stated  in  the  proposal,"  and  the  Public  Printer 
covenants  to  pay  the  sum  of  three  cents  per  pound  for  the  same. 

The  schedule  certainly  does  "set  forth  in  detail"  the  "quantity  re- 
quired," as  provided  by  the  act.  But  it  is  said  that  the  provision  of 
the  proposal  that  more  or  less  may  be  required  is  not  detailed.  If  that 
is  so,  it  does  not  relieve  the  contractor  of  the  obligation.  Only  the 
government  can  complain  that  its  agents  have  not  conformed  to  the 
statute,  whereas  it  is  asking  to  enforce  the  contract  as  made. 

The  covenant  of  the  Republic  Company  is  in  the  printed  form  of  con- 
tract, and  it  is  difficult  to  believe  that  the  government  intended  by  the 
language  used  to  depart  from  the  carefully  reiterated  provisions  pre- 
ceding it  that  the  estimate  was  an  estimate  only,  and  that  the  contract 
must  be  for  the  government's  requirements  during  the  period  it  covered 
or  that  the  Republic  Company  so  understood  it.  Such  a  construction 
does  violence  to  what  is  obviously  the  main  purpose  of  the  statute  and 
of  the  contract,  namely,  that  the  government  shall  provide  for  its 
needs  during  fixed  period^of  time,  and  not  be  at  the  risk  of  the  mar- 
ket for  its  needs  as  they  arise  from  day  to  day.  If  the  contract  had 
stopped  with  the  words  "so  much  of  the  estimated  quantity  as  may  be 
ordered,"  there  would  be  more  force  in  the  contention  that  the  estimate 
was  a  limitation,  but  effect  must  be  given  to  the  words  immediately 
following,  "whether  the  same  be  more  or  less  than  the  estimate  stated 
in  the  proposal,"  and  they  seem  to  me  to  completely  exclude  the  con- 
struction that  the  estimate  is  a  limitation. 

If  the  contract  is  one  for  the  government's  requirements,  then  the 
fact  that  its  requirements  may  vary  largely  does  not  make  its  contracts 
to  differ  in  principle  from  those  of  a  manufacturer,  a  hotel  keeper,  a 
railroad,  or  a  steamship  company.  Both  parties  are  bound ;  each  tak- 
ing the  risk  of  the  extent  of  the  requirements  and  the  risk  of  the  mar- 
ket. Clearly,  if  the  market  price  for  paper  had  fallen,  the  government 
could  not  have  supplied  its  requirements  by  purchasing  from  other 
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parties.     Mr.  Justice  Davis  said,  in  Grant  v.  United  States,  7  Wall. 
331,  at  page  338,  19  L.  Ed.  194: 

'The  only  remaining  point  in  tlie  case  relates  to  the  rescission  by  Secretary 
Cameron  of  the  order  of  the  9th  of  March.  This  proceeding  was  undoubtedly 
taken  because  the  supplies  needed  in  Arizona  could  be  either  purchased  there 
at  cheaper  rates,  or  forwarded  more  securely  from  St.  Louis.  Whether  the 
conduct  of  the  Secretary  of  War  was  or  was  not  justiflable  is  not  a  question 
to  be  considered  in  deciding  this  suit;  for  the  claimant  has  not  shown  a 
slate  'of  case  on  which  he  could  recover  if  the  rescinding  order  had  never 
been  made.  The  contract  entitled  him  to  furnish,  at  certain  prices,  all  the 
supplies  that  might  be  needed  in  Arizona  until  the  2ath  of  March,  1862.  To 
enable  him  to  recover  for  a  breach  of  this  contract,  he  should  have  proved 
that  supplies  were  needed  at  the  posts  in  Arizona  after  the  rescinding  order 
was  made,  and  the  pecuniary  loss  he  sustained  in  not  being  allowed  to  furnish 
them.    This  he  has  wholly  failed  to  do." 

I  think  the  judgment  should  be  reversed. 

(250  Fed.  83) 

HARRELL  v.  ATLAS  PORTLAND  CEMENT  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     March  26,  1918.) 

No.  49M. 

Marteb  and  Sebvant  ^=>193(3) — Injuries  to  Sebvant — Feixow  Servants. 

Where  a  railroad  company  tx'ansported  rock  from  a  cement  company's 
quarry  to  its  plant,  and  employ^  of  the  railroad  company  who  took 
loaded  cars  from  and  empty  cars  into  the  quarry  pit  over  the  tracks  of 
the  cement  company  worked  in  conjunction  with  that  company's  serv- 
ants in  loading  and  removing  the  cars,  and  all  were  under  the  direction 
of  the  cement  company,  such  employes,  though  hired  and  paid  by  the 
railroad  company,  were  servants  of  the  cement  company  and  fellow 
servants  of  the  employ^  of  that  company,  for  one  who  has  the  right  to 
control  the  doing  of  the  work  is  the  **master." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Master.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  by  George  Edward  Harrell  against  the  Atlas  Portland  Cement 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

John  G.  Parkinson,  of  St.  Joseph,  Mo.  (James  W.  Mytton,  Allen 
May,  and  Richard  M.  Duncan,  all  of  St.  Joseph,  Mo.,  on  the  brief),  for 
plaintiff  in  error. 

George  A.  Mahan,  of  Hannibal,  Mo.  (A.  R.  Smith  and  Dulany  Ma- 
han,  both  of  Hannibal,  Mo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  GARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Mr.  Harrell  sued  the  Atlas  Portland 
Cement  Company  for  damages  that  resulted,  as  he  averred,  from  a 
personal  injury  inflicted  upon  him,  as  he  alleged,  by  the  negligence  of 
its  servants,  and  especially  of  its  engineer,  who  was  operating  its  steam 

€s»For  other  caiOB  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indezee 
*Rebearlng  denied  September  2,  1918. 
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shovel.  The  company  answered  that,  if  the  plaintiff  suffered  any 
injury  on  account  of  the  negligence  of  any  of  its  servants,  they  were 
his  fellow  servants  and  the  company  was  not  liable  therefor.  At  the 
close  of  the  evidence  for  the  plaintiff,  the  court  directed  the  jury  to 
return  a  verdict  for  the  defendant  on  the  ground  that  the  plaintiff's 
injury  appeared  to  have  been  caused  by  the  negligence  of  his  fellow 
servants.  This  is  the  ruling  of  which  the  plaintiff  complains,  and  it 
was  founded  upon  these  facts :  The  cement  company  was,  and  for  more 
than  six  years  had  been,  a  corporation  engaged  in  the  manufacture  and 
sale  of  cement  at  Ilasco,  Mo.  It  had  a  large  manufacturing  plant 
there  where  it  crushed  rock,  burned  it,  and  made  it  into  cement.  About 
a  mile  from  its  manufacturing  plant  it  had  quarries  from  which  it 
took  the  rock  and  transported  it  on  cars  over  railroad  tracks  to  its 
plant.  It  had  the  Hannibal  Connecting  Railway  Company  do  all  its 
railway  work,  such  as  loading  the  rock  onto  cars,  pulling  them  away 
from  the  steam  shovel,  and  turning  the  cars  over  to  other  men  who 
took  them  over  the  railway  tracks  to  the  crusher  and  the  mill.  The 
quarry  in  which  the  plaintiff  was  injured  contained  a  solid  body  of 
rock  about  30  feet  in  height,  and  the  rock  used  was  separated  from 
this  solid  body  by  dynamite  and  was  then  loaded  into  the  cars  by 
means  of  a  steamshovel  and  crane  operated  by  an  engineer  and  men 
who  were  employed  and  paid  by  the  cement  company.  The  plaintiff 
was  employed  and  paid  by  the  Hannibal  Connecting  Railway  Com- 
pany. The  solid  rock  or  cliff  of  the  quarry  faced  north.  Two  par- 
allel railway  tracks,  near  enough  to  each  other  to  permit  the  shovel 
and  crane  to  stand  on  a  car  upon  one  of  them  and  load  rock  onto  a 
car  on  another,  extended  north  from  the  face  of  the  cliff  in  the  quar- 
ry. These  tracks  were  moved  by  the  cement  company  from  time  to 
time  as  the  rock  was  removed,  and  there  were  other  tracks  in  the 
quarry  which  were  likewise  used  and  moved  when  the  work  re- 
quired. The  plaintiff  was  the  switchman  of  the  crew  consisting  of  an 
engineer,  fireman,  and  this  switchman,  which  was  moving  the  empty 
cars  in  from  the  entrance  to  the  quarry  to  the  face  of  the  cliff,  taking 
the  cars  away  when  loaded,  and  turning  them  over  to  another  crew 
which  took  them  from  the  quarry  to  the  plant.  The  cars  were  handled 
in  this  way.  The  shovel  and  crane  were  placed  upon  one  of  the  two 
tracks  so  that  the  shovel  would  reach  the  rock  which  had  been  separated 
or  loosened  by  the  dynamite  and  was  lying  against  the  face  of  the  cliff. 
Several  empty  cars  in  a  train  were  backed  in  onto  the  track  by  the  side 
of  the  shovel,  and  the  rear  car  was  placed  where  it  could  be  loaded  by 
the  use  of  the  shovel  and  crane.  When  that  car  was  loaded,  the  cars 
were  pulled  out,  the  loaded  car  was  set  on  the  track  back  of  the  shovel, 
or  elsewhere  upon  an  empty  track  in  the  quarry,  and  the  other  cars 
were  backed  in,  one  of  them  was  loaded,  the  cars  were  pulled  out,  and 
so  on  until  four  or  five  cars  were  loaded,  when  the  crew  put  them  into  a 
train  and  pulled  them  out  of  the  quarry  and  turned  them  over  to  the 
crew  whidi  took  them  to  the  plant. 

The  engineer  of  the  steam  shovel  directed  the  plaintiff  when  and 
where  the  cars  to  be  loaded  should  be  placed,  when  a  loaded  car 
should  be  taken  out,  and  when  the  cars,  although  not  loaded,  should 
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be  removed,  and  he  also  directed  the  operation  of  the  steam  shovel. 
The  plaintiff  controlled  the  movement  of  his  crew  and  caused  it  to  place 
each  car  to  be  loaded  when  and  where  the  engineer  directed  him  to 
place  it  and  caused  his  crew  to  remove  it  when  the  engineer  notified  him 
it  was  loaded  and  whenever  the  engineer  directed  him  to  remove  it. 
The  plaintiff  had  been  engaged  in  this  same  work  for  more  than  four 
years.  Ordinarily  when  a  car  was  to  be  loaded  the  engineer  would 
direct  the  plaintiff  where  to  place  the  car.  He  would  place  it.  The 
engineer  by  the  use  of  the  shovel  or  dipper  would  seize  a  portion  of  the 
rock  which  had  been  loosened  by  the  dynamite,  swing  the  dipper  over 
the  car,  and  drop  its  contents  into  it.  When  the  car  was  loaded,  he 
would  notify  the  plaintiff  that  it  was  ready  for  removal,  and  the  plain- 
tiff would  cause  his  crew  to  pull  it  out.  Sometimes  the  dipper  would 
be  used  to  rake  or  pull  down  large  quantities  of  rock  which  rolled  out 
to  some  distance  from  the  face  of  the  cliff.  When  the  engineer  was 
about  to  use  the  shovel  for  this  purpose,  if  the  cars  were  in  near  the 
cliff,  it  was  his  custom  to  direct  the  plaintiff  to  take  them  out  of  the 
way ;  if  there  was  nothing  in  there  but  the  men,  he  would  tell  the  men 
to  look  out.  If  the  plaintiff  was  near  handling  his  crew  or  cars,  he 
or  one  of  his  crew  would  notify  him.  At  the  time  of  the  injury  to 
the  plaintiff,  he  had  been  notified  that  a  car  had  been  loaded,  had 
caused  his  crew  to  attach  their  engine  and  empty  cars  to  the  loaded 
car  to  pull  it  away  from  the  cliff,  had  signaled  the  engineer  of  his 
crew  to  pull  the  car  out,  had  placed  himself  on  the  step  of  the  car,  and 
had  seized  the  grab  iron  on  the  corner  of  the  car  to  enable  him  to  ride 
on  it,  and  the  car  had  started,  when,  without  any  notice  to  him,  the 
engineer  of  the  steam  shovel  caused  it  to  pull  down  a  large  quantity  of 
loose  rocks  which  struck  and  seriously  injured  him. 

The  facts  of  this  case  which  have  now  been  recited  leave  no  doubt 
that  the  plaintiff  and  the  members  of  his  crew,  who  were  employed 
and  paid  by  the  Hannibal  Connecting  Railway  Company,  and  the  en- 
gineer and  his  crew  who  were  operating  the  steam  shovel  and  who 
were  employed  and  paid  by  the  cement  company,  were  fellow  serv- 
ants, unless,  at  the  time  of  the  injury  and  in  the  doing  of  the  acts  they 
were  respectively  performing,  the  plaintiff  and  his  crew  were  acting 
under  the  direction  and  control  of  the  railway  company  while  the 
engineer  and  his  crew  were  acting  under  the  direction  and  control  of 
the  cement  company.  For  they  were  all  engaged  in  the  common  em- 
ployment of  quarrying  for  the  cement  company  and  removing  rock 
from  its  quarry  near  fiasco  to  its  plant.  That  the  engineer  and  his 
crew  were  acting  under  the  direction  and  control  of  the  cement  com- 
pany and  were  its  servants  is  conceded.  But  it  is  contended  that  the 
plaintiff  was  directed  and  controlled  in  his  acts  by  the  railway  com- 
pany and  was  its  servant.  Whether  he  was  the  servant  of  the  cement 
company  or  of  the  railway  company  is  not  determined  by  the, fact  that 
he  was  employed  and  paid  and  might  be  discharged  by  the  railway  com- 
pany, but  by  the  answer  which  the  facts  give  to  the  question :  Did  the 
railway  company  or  the  cement  company  have  the  exclusive  power  to 
direct  and  control  his  action  in  doing  the  work  he  was  performing  at 
the  time  of  his  injury?  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215, 
162  C.C.A.— 17 
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220,  221,  29  Sup.  Ct.  252,  53  L.  Ed.  480;  Brady  v.  Chicai^o  &  G.  W. 
Ry.  Co.,  114  Fed.  100,  107,  52  C.  C.  A.  48,  55,  57  L.  R.  A.  712;  Stand- 
ard  Oil  Co.  v.  Parkinson,  152  Fed.  681,  82  C.  C.  A.  29;  Murray  v. 
Dwight,  161  N.  Y.  301,  314,  55  N.  E.  901,  48  L.  R.  A.  673;  Jones  v. 
ScuUard,  L.  R.  (2  Q.  B.  Div.  1898)  565 ;  Donovan  v.  Construction  Syn- 
dicate, L.  R.  (1  Q.  B.  Div.  1893)  629.  In  the  last  case  I/)rd  Bowen 
said: 

"We  have  only  to  consider  in  wh(>se  employment  the  man  was  at  the  time 
when  the  acts  complained  of  were  done,  in  this  sense,  that  by  the  employer  is 
meant  the  person  who  has  a  right  at  the  moment  to  control  the  doing  of  the 
act" 

In  the  first  case  cited  (212  U.  S.  220,  221,  29  Sup.  Ct.  254  [53  L.  Ed. 
480])  the  Supreme  Court  said: 

"It  sometimes  happens  that  one  wishes  a  certain  work  to  be  done  for  his 
benefit  and  neither  has  persons  in  his  employ  who  can  do  it  nor  is  willing 
to  talce  such  persons  into  his  general  service.  He  may  then  enter  into  an 
agreement  with  another.  If  that  other  furnishes  him  with  men  to  do  the  work 
and  places  them  under  his  exclusive  control  in  the  performance  of  it,  those 
men  become  pro  hac  vice  the  servants  of  him  to  whom  they  are  furnished. 
But,  on  the  other  hand,  one  may  prefer  to  enter  into  an  agreement  with  an- 
other that  that  other,  for  a  consideration,  shall  himself  perform  the  work 
through  servants  of  his  own  selection,  retaining  the  direction  and  control 
of  them.  In  the  first  case,  he  to  whom  the  workmen  are  furnished  is  re- 
sponsible for  their  negligence  in  the  conduct  of  the  work,  because  the  work 
is  his  work  and  they  are  for  the  time  his  workmen.  In  the  second  case,  he  who 
agrees  to  furnish  the  completed  work  through  servants  over  whom  he  retains 
control  is  responsible  for  their  negligence  in  the  conduct  of  it,  because, 
though  it  is  done  for  the  ultimate  benefit  of  the  other,  it  is  still  in  its  doing 
his  own  work.  To  determine  whether  a  given  case  falls  within  the  one  class 
or  the  other  we  must  inquire  whose  is  the  work  being  performed,  a  question 
which  is  usually  answered  by  ascertaining  who  has  the  power  to  control  and 
direct  the  servants  in  the  performance  of  their  work.*' 

The  court  below  was  of  the  opinion  that  the  facts  of  this  case  placed 
it  with  the  first  case  stated  in  the  foregoing  quotation,  and  a  deliberate 
consideration  of  the  evidence  has  failed  to  convince  that  it  was  in  er- 
ror. The  entire  work  and  undertaking  was  that  of  the  cement  com- 
pany. The  only  evidence  of  its  relation  to  the  railway  company  was 
that  it  had  the  railway  company  do  all  the  railway  work  such  as  load- 
ing the  rock,  pulling  it  from  the  steam  shovel,  and  turning  the  cars  over 
to  other  men  to  take  up  to  the  crusher  and  the  mill.  When  we  come 
to  the  work  which  the  plaintiff  was  doing  when  he  was  injured,  the 
evidence  is  that  for  more  than  four  years  he  was  doing  this  work  of 
placing  empty  cars  when  and  where  the  engineer  of  the  cement  com- 
pany directed  him  to  place  them,  removing  them  and  turning  them  oyer 
to  the  transporting  crew  when  the  engineer  told  him,  that  he  respec- 
tively placed  and  removed  them  at  other  times  when  the  enginer  di- 
rected him  to  do  so,  such  as  when  there  was  danger  of  injury  to  the 
crews  or  those  near  them  by  raking  down  the  rock,  while  there  is  no 
evidence  that  the  railway  company  ever  controlled  or  directed  him  in 
the  matter  of  how  or  when  he  should  do  his  work  of  placing,  handling, 
and  removing  the  cars  during  the  four  years  of  his  service.  And  the 
conclusion  its  that  in  the  conduct  of  the  work  the  plaintiff  was  per- 
forming, at  the  time  of  his  injury,  the  cement  company  had  and  was 
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exercising  the  exclusive  power  to  control  and  direct  how,  when,  and 
where  he  should  do  his  work,  that  he  was  its  servant  and  a  fellow 
servant  of  tlie  engineer  and  the  members  of  the  latter's  crew.  Otis 
Elevator  Co.  v.  Cliff,  200  Fed.  922,  119  C.  C.  A.  218;  Chicago,  B.  & 
Q.  R.  Co.  V.  Richardson,  202  Fed.  836,  844,  121  C.  C.  A.  144,  152; 
Philadelphia  &  Reading  Coal  Co.  v.  Barrie,  179  Fed.  50,  54,  102  C.  C. 
A.  618,  622;  Geo.  A.  Fuller  Co.  v.  McCloskey,  228  U.  S.  194,  202,  33 
Sup.  Ct.  471,  57  L.  Ed.  795;  Fisher  v.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  (C.  C.)  169  Fed.  956,  959;  Coughlan  v.  Cambridge,  166  Mass.  268, 
44  N.  E.  218;  Higgins  v.  Western  Union  Telegraph  Co.,  156  N.  Y. 
75,  77,  79,  50  N.  E.  500,  66  Am.  St.  Rep.  537;  Wyllie  v.  Palmer,  137 
N.  Y.  248,  257,  33  N.  E.  381,  19  I..  R.  A.  285. 
Let  the  judgment  below  be  affirmed. 


(250  Fed.  87) 

DE  MOSS  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Fehruary  28,  1918.) 

No.  5011. 

1.  States  ^=5>5 — Discrimination  Between  States — ^Intboduction  op  Liquob 

INTO  Indian  Territory — Statutes. 

Act  March  1,  1895,  c.  145,  28  Stat  69.3,  forbidding  the  introduction  of 
Intoxicating  liquor  into  Indian  Territory,  as  limited  to  interstate  com- 
merce by  the  Oklahoma  Enabling  Act,  is  not  unconstitutional,  as  discrimi- 
nating between  the  states  in  respect  of  trade  and  commerce  in  intoxicat- 
ing liquors. 

2.  Criminal  Law  ^=>1169(10) — Appeal — Harmless  Error. 

In  a  prosecution  for  introducing  intoxicating  liquor  into  that  part  of 
Oklahoma  which  was  formerly  Indian  Territory,  In  violation  of  Act  March 
I,  1895,  a  145,  where  the  connection  of  defendants  with  the  purchase  and 
shipment  of  the  liquor  was  clearly  and  indisputably  shown,  and  it  was 
proven  without  contradiction  that  one  of  the  defendants  gave  his  check  on 
an  Oklahoma  bank  In  payment  for  the  liquor,  the  admission  of  oral  tes- 
timony as  to  the  amount  of  the  check  and  the  bank  on  which  it  was 
drawn  was  harmless. 

3.  Criminal  Law  ^=»560 — Evidence — Sufficienct. 

Proof  of  a  fact,  even  in  a  criminal  case,  need  not  be  made  beyond  every 
possibility  of  mistake,  and  evidence  is  to  be  taken  in  a  practical,  reason- 
able way,  and  regard  given  to  well-known,  settled  methods  of  business. 

4.  Criminal  Law  ^=s>309 — ^Presumptions — Good  Character. 

In  a  criminal  prosecution,  there  is  no  presumption  of  good  character  of 
the  accused. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  .Ralph  E.  Campbell,  Judge. 

Edgar  M.  De  Moss  and  another  were  convicted  of  introducing  in- 
toxicating liquor  from  outside  the  state  of  Oklahoma  into  that  part 
of  the  state  which  was  formerly  Indian  Territory,  in  violation  of  Act 
March  1,  1895,  c.  145,  and  they  bring  error.    Affirmed. 

Frank  Lee,  of  Muskogee,  Okl.  (J.  C.  Denton,  of  Muskogee,  Okl., 
on  the  brief),  for  plaintiffs  in  error. 

Paul  Pinson,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P.  Mc- 

^s^For  other  cases  s«e  same  topic  &  KEY-NUMBER  hi  all  Key-Numbered  Digests  &  Indexes 
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Ginnis,  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United 
States. 

Before  HOOK,  GARLAND,  and  STONE,  Circuit  Judges. 

HOOK,  Circuit  Judge.  De  Moss  and  Moore  complain  of  a  convic- 
tion and  sentences  for  introducing  intoxicating  liquor  from  outside 
the  state  of  Oklahoma  into  that  part  of  the  state  which  was  formerly 
Indian  Territory,  in  violation  of  the  Act  of  March  1,  1895,  28  Stat.  693. 
A  large  amount  of  whisky  was  purchased  of  a  dealer  in  Kansas  City, 
Mo.,  put  in  empty  lime  barrels,  and  shipped  by  railroad  to  Tulsa,  Okl., 
where  it  was  seized  by  pubhc  officers. 

[1]  It  is  urged  that  the  act  of  1895,  as  Hmited  to  interstate  com- 
merce by  the  Oklahoma  Enabling  Act,  is  unconstitutional,  because  it 
discriminates  between  the  states  in  respect  of  trade  and  commerce  in 
intoxicating  liquors.  A  like  contention  was  made  iA  Creekmore  v. 
United  States,  150  C.  C.  A.  497,  237  Fed.  743,  755,  L.  R.  A.  1917C,  845. 
It  is  answered  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  531, 
542,  35  Sup.  Ct.  291,  59  L.  Ed.  705. 

[2]  Complaint  is  also  made  of  the  admission  of  oral  testimony  as  to 
the  amount  of  a  check  given  by  De  Moss  in  payment  for  the  liquor  and 
the  name  of  the  bank  on  which  it  was  drawn,  the  check  not  being  pro- 
duced or  its  absence  adequately  excused.  The  connection  of  both  De 
Moss  and  Moore  with  the  purchase  and  shipment  of  the  liquor  was 
otherwise  shown  so  clearly  and  indisputably  that  the  testimony  in  ques- 
tion, even  if  incompetent,  could  have  caused  no  prejudice.  It  was 
proved  without  contradiction  that  De  Moss  gave  his  check  for  the 
liquor  bought  at  Kansa?  City,  that  when  it  reached  the  bank  at  Tulsa 
it  was  not  paid  at  once  for  lack  of  funds,  that  Moore  arranged  with 
the  bank  to  hold  it  until  a  deposit  was  made  to  cover  it,  and  that  it  was 
finally  paid  and  charged  to  the  account  of  De  Moss.  The  precise 
amount  of  the  check  was  not  important,  though  even  that  was  shown 
by  other  testimony  without  objection  or  contradiction. 

[3]  It  is  also  claimed  that  the  identity  of  the  liquor  bought  and  put 
in  a  car  at  Kansas  City  with  the  Hquor  seized  at  Tulsa  was  not  proved. 
We  think  it  was,  though  the  government  was  much  hampered  in  trac- 
ing the  car  by  objections  which  we  do  not  regard  as  sound.  Proof  of 
a  fact,  even  in  a  criminal  case,  need  not  be  made  beyond  every  possi- 
bility of  mistake.  Evidence  is  to  be  taken  in  a  practical^  reasonable 
way,  and  regard  given  to  well-known,  settled  methods  of  business. 

[4]  The  trial  court  refused  to  instruct  the  jury  that  the  accused 
were  presumed  to  be  persons  of  good  character  and  that  the  presump- 
tion should  be  considered  in  determining  their  guilt  or  innocence. 
There  was  no  evidence  upon  the  subject.  We  have  held  several  times 
that  in  a  trial  for  crime  there  is  no  presumption  of  good  character  of 
the  accused.  Chambliss  v.  United  States,  132  C.  C.  A.  112,  218  Fed. 
154;  Price  v.  United  States.  132  C.  C.  A.  1,  218  Fed.  149,  L.  R.  A. 
1915D,  1070;  Greer  v.  United  States,  153  C.  C.  A.  246,  240  Fed.  320. 
The  last  case  went  to  the  Supreme  Court  by  certiorari  and  was  recentlv 
affirmed.  Greer  v.  United  States,  245  U.  S.  559,  38  Sup.  Ct.  209,  62 
L.  Ed.  469  Ganuary  28,  1918). 
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The  complaints  of  the  refusal  to  give  an  instruction  asked  on  the 
necessity  of  corroboration  of  the  testimony  of  an  accomplice  and  of  the 
charge  that  was  given  on  that  subject  are  too  clearly  without  founda- 
tion to  merit  discussion. 

The  sentences  are  affirmed. 


(250  Fed.  89) 

WARREN  V.  UNITKD  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  3.  1918.) 

No.  4878. 

1.  Indians  ^=»35 — Introduction  into  Indian  Teebitoby — Statutes. 

Act  March  1,  1895,  c.  145,  28  Stat.  693,  forbidding  the  introduction  of 
intoxicating  liquoi*  into  the  Indian  Territory,  as  limited  to  interstate  com- 
merce by  the  Oklahoma  Enabling  Act,  is  not  unconstitutional,  as  discrimi- 
nating between  the  states  in  respect  of  trade  and  commerce  in  intoxicating 
liquors. 

2.  Cbiminal  Law  ^=s>603(2) — Continuance — ^Denial. 

The  denial  of  the  motion  for  continuance  in  this  case  signed  only  by 
counsel  and  not  stating  facts  under  oath,  was  proper. 

3.  Cbiminal  Law  ^=>1151 — Ajpeal — Continuance — Discbetion. 

A  motion  for  a  continuance  on  the  ground  of  the  absence  of  witnesses 
and  counsel  is  addressed  to  the  sound  discretion  of  the  trial  court,  and  its 
ruling  is  not  subject  to  review,  unless  there  was  an  abuse  of  discretion. 

4.  Cbiminal  Law  ^=»595(8) — Continuance — Denial. 

Ordinarily  evidence  as  to  the  character  of  the  accused  is  not  deemed 
of  such  materiality  that  the  refusal  of  a  continuance  for  the  purpose  of 
procuring  testimony  of  such  character  will  constitute  error. 

5.  Cbiminal  Law  <@=:>598^  596(1) — Continuance — Denial — Abuse  of  Discbe- 

tion. 

Where  defendant  had  the  services'  of  able  counsel  throughout  the  trial, 
and  was  able  to  produce  a  number  of  character  witnesses,  the  denial  of  a 
continuance,  requested  on  the  ground  of  the  absence  of  other  character 
witnesses  and  additional  counsel,  cannot  be  deemed  an  abuse  of  the 
court's  discretion. 

6.  Cbiminal  Law  ^=s>730(2) — Tbial — Impbopeb  Remabks  of  Counsel. 

Where  the  court,  when  its  attention  was  called  to  improper  remarks  of 
the  prosecuting  attorney  in  his  opening  address,  fully  stated  to  the  jury 
that  they  could  only  consider  the  evidence  admitted,  and  not  statements  of 
counsel,  the  remarks  must  be  deemed  to  have  been  effectively  withdrawn, 
though  the  Jury  were  not  specifically  directed  to  disregard  them. 

7.  Cbiminal  Law  <®=>829(18) — Instbuctions — Refusal  of  Requests. 

Where  the  court  charged  that  the  fact  accused  bore  a  good  reputation 
as  a  law-abiding  citizen  was  not  a  complete  defense,  but  that  such  a  repu- 
tation should  be  considered  by  the  Jury,  together  with,  all  the  other  evidence 
in  the  case,  and  if,  on  a  consideration  of  all  the  evidence,  character  evi- 
dence included,  there  should  be  a  reasonable  doubt  as  to  defendant's  guilt, 
he  should  be  acquitted,  the  refusal  of  a  requested  instruction  that  evi- 
dence of  an  established  reputation  for  good  character,  if  relevant  to  the 
issue,  may  alone  create  a  reasonable  doubt,  was  not  error,  being  cov- 
ered by  the  charge  given,  which  presented  the  law  as  favorably  as  de- 
fendant was  entitled  to  have  it  presented. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;   Ralph  E.  Campbell,  Judge. 
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Robert  K.  Warren  was  convicted  of  introducing  intoxicating  liquor 
from  outside  of  the  state  of  Oklahoma  into  that  part  of  the  state  which 
was  formerly  Indian  Territory,  in  violation  of  Act  March  1,  1895,  and 
he  brings  error.    Affirmed. 

Frank  Lee,  of  Muskogee,  Okl.  (James  C.  Denton,  of  Muskogee,  Okl., 
on  the  brief),  for  plaintiff  in  error. 

Paul  Pinson,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P.  Mc- 
Ginnis,  U.  S.  Atty.,  and  Alvin  F.  Molony,  Sp.  Asst.  U.  S.  Atty.,  both 
of  Muskogee,  Okl.,  on  the  brief),  for  the  United  States. 

Before  HOOK,  GARLAND,  and  STONE,  Gircuit  Judges. 

GARLAND,  Gircuit  Judge.  [1]  Plaintiff  in  error,  hereafter  called 
defendant,  complains  of  a  conviction  and  sentence  for  introducing  in- 
toxicating liquor  from  outside  the  state  of  Oklahoma  into  that  part  of 
the  state  which  was  formerly  the  Indian  Territory  (28  Stat.  693).  It 
is  urged  that  the  statute  under  which  the  defendant  was  convicted,  as 
limited  to  interstate  commerce  by  the  Oklahoma  Enabling  Act,  is  un- 
constitutional, because  it  discriminates  between  the  states  in  respect 
of  trade  and  commerce  in  intoxicating  liquors.  This  contention  was 
made  in  Joplin  Mercantile  Go.  v.  United  States,  236  U.  S.  531-542, 
35  Sup.  Gt.  291,  59  L.  Ed.  705,  Greekmore  v.  United  States,  237  Fed. 
743,  150  G.  G.  A.  497,  L.  R,  A.  1917G,  845,  and  De  Moss  and  Moore 
v.  United  States,  250  Fed.  87,  162  G.  G.  A.  259,  but  was  not  sustained. 

[2-5]  It  is  next  urged  that  the  court  erred  in  overruling  defend- 
ant's motions  for  a  continuance,  made  November  9,  and  November  15, 
1916.  On  November  9th  defendant  was  arraigned,  pleaded  not  guilty, 
and  filed  a  motion  for  a  continuance,  which  stated  certain  facts  not 
under  oath  and  was  signed  only  by  counsel.  There  was  no  error  in 
overruling  this  motion.  On  November  15,'  1916,  the  defendant,  who 
was  jointly  indicted  with  one  Bomford,  made  a  second  motion  for  a 
continuance,  and  in  support  thereof  stated  under  oath  certain  facts, 
which  so  far  as  are  material  were  as  follows : 

That  the  defendant  resided  at  Hugo,  Ghoctaw  county,  Okl.,  250  miles 
from  Ghickasha,  where  the  indictment  was  pending  for  trial,  and  where 
the  motion  for  a  continuance  was  made.  That  defendant  was  indicted 
October  7,  1916,  at  the  term  of  court  held  at  Ardmore,  Okl.  That 
since  the  indictment  was  returned  he  had  been  continuously  engaged 
in  a  campaign  for  election  as  state  representative  to  the  Legislature  of 
Oklahoma,  and  also  in  the  business  and  trial  of  criminal  causes  in  the 
district  court  of  Ghoctaw  county,  Okl,  in  his  official  capacity  as  coun- 
ty attorney  of  said  county.  That  said  campaign  closed  Tuesday,  No- 
vember 7,  1916.  That  from  the  time  the  indictment  was  returned  until 
said  November  7th  he  had  no  time  or  opportunity  to  give  attention  to 
his  defense.  That  defendant  was  arraigned  at  Ghickasha,  Okl.,  on 
November  9,  1916,  for  the  purpose  of  entering  his  plea  to  the  indict- 
ment, and  was  notified  that  his  trial  would  taJce  place  on  November 
13th  at  the  same  place.  That  defendant  caused  to  be  in  attendance  at 
the  place  of  trial  the  following  named  witnesses :    Alex  A.  McDonald, 
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Judge  James  R.  Armstrong,  Judge  J.  M.  Crook,  Judge  Summers  Hardy 
and  Robt.  M.  Connell.  That  defendant  could  prove  by  each  of  said 
witnesses  that  they  had  been  for  years  well  and  personally  acquainted 
with  him,  and  knew  his  reputation  as  a  law-abiding  citizen,  and  that 
such  reputation  was  good,  and  that  each  of  said  witnesses  knew  the 
reputation  of  defendant  as  a  faithful,  conscientious  officer,  who  had 
been  vigilant  and  able  in  the  conduct  of  his  office  in  bringing  boot- 
leggers, thieves,  and  all  other  criminals  to  justice,  and  that  he  had 
held  the  position  of  county  attorney  for  four  years.  That  defendant's 
trial  was  postponed  at  the  request  of  the  United  States  attorney  to 
November  14,  1916,  and  again  postponed  to  November  IS,  1916,  on 
the  same  request.  That  all  of  the  above-named  witnesses,  in  view  of 
the  imcertainty  of  defendant's  case  coming  to  trial,  left  Chickasha  for 
their  respective  homes,  as  also  did  W.  E.  Utterback  and  A.  M.  Works, 
counsel  for  defendant.  That  said  witnesses  were  material,  and  defend- 
ant could  not  successfully  proceed  to  trial  in  their  absence,  nor  in  the 
absence  of  said  counsel.  That  Judge  Calvin  Jones  and  Charlton  Barks- 
dale,  were  present  at  the  time  when  it  was  alleged  the  defendant  was 
arrested  with  certain  beer  in  his  possession,  and  that  they  were  mate- 
rial witnesses  concerning  all  matters  and  things  concerning  the  seizure 
of  said  beer. 

The  statement  of  the  defendant  as  above  set  fdrth  was  accompa- 
nied by  the  affidavits  of  Mr.  Utterback  and  Mr.  Works,  explaining 
why  they  were  obliged  to  leave  the  court.  Messrs.  Denton  &  Lee,  at- 
torneys at  law,  presented  the  motion  for  a  continuance  and  defended 
the  defendant  at  his  trial,  which,  with  the  exception  of  the  return  of 
the  verdict,  was  commenced  and  concluded  on  November  15,  1916. 
The  only  material  fact  stated  in  the  affidavit  which  it  would  have  been 
competent  to  show  on  the  trial  was  that  the  defendant's  reputation 
as  a  law-abiding  citizen  was  good,  and,  of  the  five  witnesses  whom  it 
was  claimed  would  testify  to  this  fact.  Hardy,  McDonald,  Crook,  and 
Armstrong  were  present  at  the  trial  and  testified  as  to  defendant's 
character  as  a  law-abiding  citizen,  as  also  did  the  witnesses  Winchester 
and  Wilbur.  The  United  States  introduced  no  evidence  in  rebuttal, 
and  the  defendant  introduced  no  evidence  at  the  trial,  except  as  to 
his  character. 

We  cannot  see  how  the  defendant  was  in  any  wise  prejudiced  by 
the  denial  of  the  motion  for  a  continuance.  The  motion  was  addressed 
to  the  sound  discretion  of  the  trial  court,  and  is  not  subject  to  review 
by  us,  unless  there  was  an  abuse  of  such  discretion.  Isaacs  v.  United 
States,  159  U.  S.  487-489,  16  Sup.  Ct.  51,  40  L.  Ed.  229.  Counsel 
for  defendant  rely  upon  the  case  of  Younge  v.  United  States,  223 
Fed.  941,  139  C.  C.  A.  421 ;  but  an  examination  of  that  case  demon- 
strates that  it  is  not  in  point,  as  the  facts  shown  on  the  motion  for  a 
continuance  in  that  case  were  entirely  different  from  the  facts  as 
shown  by  the  record  in  this  case.    Ir>  9  Cyc.  177,  it  is  said : 

"Evidence  as  to  the  character  ot  the  accused  is  usually  held  by  the  courts 
not  to  be  of  such  materlaUty  as  to  constitute  error  in  a  refusal  to  grant  a 
continuance  for  the  purpose  of  procuring  testimony  of  such  character." 
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And  in  Steele  v.  People,  45  111.  152,  the  Supreme  Court  of  Illinois 
said  that  this  rule  was  especially  true  in  cases  where  the  defendant  had 
offered  no  other  evidence. 

The  law  has  wisely  left  the  granting  or  refusing  of  a  continuance 
to  the  sound  discretion  of  the  trial  court.  That  court  generally  has 
knowledge  of  facts  which  do  not  appear  in  the  paper  case,  and  there- 
by is  enabled  to  throw  a  searchlight  upon  the  surrounding  circum- 
stances of  the  case,  and  thus  reach  a  conclusion  in  the  matter  in  ac- 
cord with  justice.  It  does  not  appear  that  the  discretion  of  the  trial 
court  was  not  wisely  exercised,  saying  nothing  about  an  abuse  there- 
of. Defendant  had  able  counsel  to  conduct  his  defense,  and  was  not 
prejudiced,  so  far  as  appears,  by  the  absence  of  Messrs.  Utterback 
and  Works.  The  case  was  not  a  complicated  one,  and  the  law  and 
facts  were  simple. 

[6]  Complaint  is  made  of  certain  remarks  made  to  the  jury  by  the 
attorney  of  the  United  States  in  his  opening  address.  The  court's 
attention  was  called  to  these  remarks  at  the  time  they  were  made,  and 
the  court  fully  stated  to  the  jury  that  they  must  only  consider  the  evi- 
dence admitted  by  the  court  at  the  trial,  and  not  the  statements  of 
counsel.  The  court  did  not  in  so  many  words  withdraw  the  remarks 
of  counsel  from  the  jury,  but  what  it  said  to  the  jury  in  relation  there- 
to was  equivalent  in  every  respect  to  a  withdrawal;  in  fact,  it  was 
the  only  way  in  which  the  remarks  could  be  withdrawn  from  the  jury 
so  far  as  their  minds  were  concerned. 

[7]  Finally,  it  is  claimed  that  the  trial  court  fell  into  the  error  con- 
demned by  die  Supreme  Court  in  the  case  of  Edgington  v.  United 
States,  164  U.  S.  361,  17  Sup.  Ct.  72,  41  L.  Ed.  467,  and  by  this  court 
in  Searway  v.  United  States,  184  Fed.  716,  107  C.  C.  A.  635,  and 
Perara  v.  United  States,  235  Fed.  515,  149  C.  C.  A.  61.  It  is  con- 
tended that  the  error  above  mentioned  was  committed  by  the  trial 
court  in  refusing  to  charge,  as  requested  by  counsel  for  defendant,  to 
the  effect  that : 

"Evidence  of  an  estabUshed  reputation  for  good  character,  if  relevant  to 
the  Issue,  may  alone  create  a  reasonable  doubt,  although  without  it  the  other 
evidence  would  be  convincing." 

This  language  is  taken  from  the  Edgington  Case.  The  language  of 
text-writers  and  courts  in  giving  their  opinions  is  not  always  the  prop- 
er language  in  which  to  charge  a  jury.  Text- writers  and  courts  speak 
generally,  and  what  they  say  may  be  true  as  an  abstract  proposition 
of  law,  but  wholly  misleading  as  applied  to  any  particular  case.  But 
there  was  no  error  in  the  court's  refusal  of  the  charge  requested,  for 
the  reason  that  on  its  own  motion  it  charged  the  jury  properly,  as  held 
by  all  the  cases  cited.    The  court  said : 

"The  fact  that  one  charged  with  an  offense  has  prior  to  the  date  of  Its 
alleged  commission  borne  a  good  reputation  as  a  law-abiding  dtlzen  Is  not  a 
complete  defense  against  such  charge,  for  It  Is  a  matter  of  experience  that 
I)exsons  bearing  such  reputation  have  been  known,  notwithstanding  that  to 
violate  the  law;  but  such  a  reputation,  established  by  the  proof,  should  be 
considered  by  the  jury  in  arriving  at  a  verdict,  together  with  all  the  other 
evidence  in  the  case,  and  if,  on  a  consideration  of  all  the  evidence,  character 
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evidence  included,  there  lies  In  the  mind  of  the  Jury  a  reasonable  doubt  that 
the  defendant  is  guilty  as  charged,  then  the  verdict  should  be  not  guilty." 

We  are  of  the  opinion  that  the  last  half  of  the  above  •statement  res- 
cued the  charge  from  what  might  have  been  error,  and  gave  the  law 
as  favorably  for  the  defendant  as  he  could  properly  ask. 

There  bemg  no  error  in  the  record,  the  judgment  below  is  affirmed. 


(250  Fed.  93) 

THE  SAN  JUAN. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  20,  1918.) 

No.  119. 

1.  Seamen  ^=s>4 — Accommodations — Construction  of  Seamen's  Act. 

In  Seamen's  Act  March  4,  1915,  c.  15:^,  §  6,  38  Stat.  1165  (Comp.  St 
1916.  §  7734),  amending  Act  March  3,  1897,  c.  389,  §  2,  29  Stat.  688,  and 
requiring  certain  space  and  accommodations  for  the  crew  to  be  provided 
on  "all  merchant  vessels  of  the  United  States  the  construction  of  which 
shall  be  begun  after  the  passage  of  this  act,"  the  words  "after  the  passage 
of  this  act"  refer  to  the  act  of  1915,  and  not  to  the  act  of  1897,  and  the 
provisions  are  not  retroactive,  and  do  not  apply  to  a  vessel  built  between 
1897  and  1915. 

2.  Statutes  ^=»263 — Construction — Retroactive  Effect. 

The  intention  of  Congress  to  make  statutory  requirements  retroactive 
should  not  be  collected  by  implication,  unless  such  implication  is  plainly 
necessary. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York ;   Martin  T.  Manton,  Judge. 

Petition  by  the  New  York  &  Porto  Rico  Steamship  Company,  own- 
er of  the  steamship  San  Juan,  for  a  writ  of  mandamus  against  George 
T.  Charlton  and  others,  as  Local  Inspectors  of  Steam  Vessels,  etc. 
From  an  order  granting  the  writ  (241  Fed.  288),  respondents  appeal. 
Affirmed. 

Certiorari  was  denied  by  the  Supreme  Court.  247  U.  S.  520,  38 
Sup.  Ct.  582,  62  L.  Ed.  1246. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (John  Hunter, 
Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  appellants. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Roscoe 
H.  Hupper,  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  Judge 
Manton  granting  a  peremptory  writ  of  mandamus  directing  the  local 
inspectors  of  steam  vessels  for  the  port  of  New  York,  and  Henry  M. 
Seeley,  supervising  inspector  of  steam  vessels  for  the  Second  district, 
the  former  to  ma^e,  subscribe,  verify,  and  deliver,  and  the  latter  to 
cause  to  be  made,  subscribed,  verified,  and  delivered,  to  the  petitioner 
a  certificate  of  inspection  and  approval  of  the  steamship  San  Juan  and 
her  equipment,  pursuant  to  section  4421,  Rev.  Stat.  U.  S.  (Comp.  St. 
1916,  §  8182),  and  acts  supplemental  to  and  amendatory  thereof. 

^s»For  other  cam*  see  lazne  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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The  steamer  was  built  at  Wilmington,  Del.,  in  the  year  1900,  and 
is  duly  enrolled  and  licensed  in  the  port  of  New  York,  and  employed 
to  trade  between  ports  of  the  United  States  and  ports  of  the  island 
of  Porto  Rico.  The  petitioner,  the  New  York  &  Porto  Rico  Steam- 
ship Company,  owner  of  the  steamer,  on  or  about  February  6,  1917, 
because  her  certificate  of  inspection  and  approval  was  to  expire  on  the 
17th,,  applied  for  a  new  certificate;  but  the  local  inspectors  refused  to 
grant  one,  on  the  ground  that  the  steamer  failed  to  conform  to  the 
requirements  of  section  6  of  the  Act  of  March  4,  1915  (38  Stat.  1165, 
c.  153  [Comp.  St.  1916,  .§  7734]),  known  as  the  Seamen's  Act.  The 
petitioner  applied  to  Henry  M.  Seeley,  supervising  inspector,  who  re- 
fused to  revoke,  change,  or  modify  the  decision  of  the  local  inspectors, 
and  thereupon  it  applied  to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York  for  a  writ  of  mandamus. 

[1]  The  steamer  conformed  entirely  to  the  requirements  of  section 
2  of  the  Act  of  March  3,  1897  (29  Stat,  L.  688,  c.  389),  when  she  was 
built,  and  down  to  the  passage  of  the  Seamen's  Act  of  March  4,  1915. 
The  question  is  whether  the  amendment  of  section  2  of  the  act  of  1897 
by  section  6  of  the  act  of  1915  is  retrospective,  and  applies  to  Ves- 
sels built  before  the  act  of  1915  was  passed.  Section  6  of  the  Seamen's 
Act  reads : 

**That  section  2  of  the  act  entitled  *An  act  to  amend  the  laws  relating  to 
navigation  approved  March  3,  1897/  be  and  is  hereby  amended  to  read  as  fol- 
lows: 

'*Sec.  2.  That  on  all  merchant  vessels  of  the  United  States  the  constr action 
of  which  shall  be  begun  after  the  passage  of  this  act.    •    •    •" 

And  then  follow  the  changes,  which  increase  the  space  in  the  sleep- 
ing quarters  of  the  crew  theretofore  required,  restrict  the  berths  to  two 
tiers,  and  require  washing  places,  with  hot  and  cold  water,  and  a  suffi- 
cient number  of  basins,  sinks,  and  shower  baths  to  be  provided,  and 
a  suitable  compartment  for  a  hospital.  The  act  of  1897  applied  to  all 
sea-going  vessels  of  the  United  States  with  certain  exceptions  not  ma- 
terial in  this  case,  and  section  2  discriminated  between  sailing  vessels 
built  before  and  after  June  30,  1898. 

The  government  contends  that  the  amendment  repeals  by  implication 
section  2  of  the  act  of  1897,  so  that  the  act  must  now  be  read  as  if 
it  had  always  read  as  amended.  It  is  said  that,  if  it  were  to  be  read 
as  of  1915,  vessels  built  between  1897  and  1915  would  be  subject  to 
no  regulation  at  all.  We  see  no  difficulty  in  holding  (if  it  be  consist- 
ent with  the  intention  of  Congress)  that  the  act  of  1897  reads  as  orig- 
inally passed  down  to  1915  and  thereafter  as  amended. 

Certain  authorities  are  relied  on  by  the  government  which  do  not, 
in  our  opinion,  support  its  contention.  In  Ely  v.  Holton,  15  N.  Y.  595, 
a  case  was  pending  in  which  a  new  trial  had  been  ordered  in  May, 
1856.  The  Code  of  Procedure  was  amended  in  January,  1857,  "so  as 
to  read  as  follows" — ^the  only  change  being  a  right  to  appeal  from  an 
order  awarding  a  new  trial.  The  plaintiff  took  an  appeal  after  the 
amendment,  and  the  defendant  moved  to  dismiss.  The  court  granted 
the  motion  on  the  ground  that  the  amendment  applied  only  to  judg- 
ments thereafter  rendered.    In  answer  to  the  contention  that  the  act 


Digitized  by  VjOOQIC 


THE  SAN  JUAN  267 

was  to  be  construed  as  if  it  had  always  read  as  amended,  the  court  said 
that  the  provisions  of  the  original  act  applied  to  judgments  entered 
before  the  amendment  and  the  provision  of  the  amendment  applied  to 
judgments  entered  thereafter. 

In  Moore  v.  Mausert,  49  N.  Y.  332,  the  act  of  1854,  giving  mechan- 
ics' liens,  required  a  notice  of  Hen  to  be  filed  in  the  office  of  the  town 
clerk.  It  was  amended  in  1869,  so  as  to  require  the  notice  to  be  filed 
in  the  office  of  the  county  clerk.  One  who  had  furnished  materials  be- 
fore the  amendment  filed  his  Hen  after  the  amendment  in  the  office 
of  the  town  clerk.  The  court  said  that,  following  the  Ely  Case,  where 
something  was  omitted  from  the  original  statute,  it  should  be  held  to 
be  abrogated  from  the  time  the  amendment  became  operative,  from 
which  it  followed  that  the  notice  of  lien  filed  after  the  amendment  in 
conformity  with  the  original  act  was  ineffectual.  We  suppose  that,  if 
notice  of  lien  had  been  filed  before  the  amendment,  no  one  would  have 
contended  that  the  amendment  made  it  invalid. 

In  Benton  v.  Wickwire,  54  N.  Y.  226,  229,  Reynolds,  C.  J.,  said : 

•*There  was  once,  and  long  ago,  a  rule  in  the  construction  of  statutes  that 
an  amendment  of  It  was  to  be  regarded  as  If  having  been  Incorporated  In  and 
made  a  part  of  the  original  enactment;  but  that  rule  has  been  for  a  long 
time  disregarded,  and  it  is  now  settled  that  an  amendment  has  no  more  re- 
troactive effect  than  an  original  act  upon  the  same  subject  Ely  v.  Holton,  15 
N.  Y.  505;  People  v.  Oamal.  6  N.  Y.  463*  Neither  original  statutes  nor 
amendmeiifts  can  have  any  retroactive  force,  unless  in  exceptional  cases  the 
Legislature  so  declare.  This  case  is  not  one,  and  the  legislative  amendment 
of  1871  is  not  at  all  favorable  to  the  plaintiffs'  position." 

•  This  language  was  cited  with  approval  in  Matter  of  Warde,  154  N. 
Y.  342,  344,  48  N.  E.  513.    See  also  Kelsey  v.  Kendall,  48  Vt.  24. 

Blair  v.  Chicago,  201  U.  S.  400,  26  Sup.  Ct.  427,  50  L.  Ed.  801,  was 
an  instance  where  the  amendment  was  treated  as  if  taking  effect  from 
the  date  of  the  original  act,  so  as  to  be  consistent  with  other  unchanged 
parts  of  the  act.  Section  1  of  the  act  of  1859  gave  a  charter  of  25 
years  to  the  Chicago  City  Railway  Company,  and  section  10  gave  the 
same  rights  as  conferred  upon  that  company  to  the  North  Chicago  City 
Railway  Company.  The  act  of  1865  amended  the  first  section  of  the 
act  of  1859,  so  as  to  make  it  read  99  years,  instead  of  25  years.  The 
court  held  that  the  tenth  section  was  to  be  read  as  if  the  original  act 
gave  a  charter  for  99  years ;  in  other  words,  the  North  Chicago  City 
Railway  Company  was  to  have  the  same  rights  as  the  Chicago  City 
Railway  Company. 

[2]  While  Congress  had  unquestionably  the  right  to  make  these  re- 

.  quirements  retrospective,  its  intention  to  do  so  should  not  be  collected 

by  implication,  unless  such  an  implication  is  plainly  necessary.     20 

Per  Cent.  Cases,  20  Wall.  179,  187, 22  ly.  Ed.  339.    We  do  not  find  this 

to  be  the  case. 

The  order  is  affirmed. 
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(250  Fed.  96) 

In  re  ECIJPSE  POULTRY  CO. 

Ai»peal  of  PHILLIPS  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  11,  1918.    Rehearing  Denied 

May  10,  1918.) 

No.  2333. 

Bankbuptct  ^=s>76(1) — Petitionino  Creditobs — Claims  of. 

A  firm  composed  of  three  members  was  dissolved  on  the  withdrawal  of 
one,  and  the  two  remaining  partners  formed  a  second  firm,  which  car- 
ried on  the  business  and  assiimed  the  debts  of  the  original  firm.  There- 
after the  remaining  partners,  as  such  and  as  individuals,  were  adjudicated 
banlcrupts.  Creditors,  who  had  extended  credit  to  both  firms,  proved 
against  the  second  firm  their  claims  against  both,  and  received  dividends. 
Beldt  that  such  creditors  could  not,  on  a  petition  setting  up  claims  against 
both  firms,  secure  an  adjudication  of  the  original  firm  and  the  partner 
who  had  withdrawn. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

On  petition  of  the  Fairmont  Creamery  Company  and  others  the 
Eclipse  Poultry  Company  and  John  M.  Phillips  and  others  were  adju- 
dicated bankrupts,  and  John  M.  Phillips  and  others  appeal.  Order  of 
adjudication  reversed. 

Ellas  Sunstein,  of  Pittsburgh,  Pa.,  for  appellants. 
N.  R.  Criss  and  Stonecipher  &  Ralston,  all  of  Pittsburgh,  Pa.,  for 
appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  On  December  5,  1917,  the  District 
Court  entered  an  adjudication  against  "Oliver  D.  Phillips,  John  M. 
Phillips,  and  E.  Park  Montague,  partners  trading  as  Eclipse  Poultry 
Company,  and  John  M.  Phillips,  individually,"  and  from  this  order  the 
pending  appeal  has  been  taken.  The  situation  is  unusual,  as  will  be 
seen  from  the  following  statement  of  the  facts : 

Two  partnerships  in  succession  have  borne  the  name  of  the  Eclipse 
Poultry  Company.  The  first,  ^hich  is  the  partnership  now  in  question, 
we  shall  call  No.  1 ;  it  lasted  from  September,  1913,  to  December  22, 
1914,  and  was  composed  of  John  and  Oliver  Phillips  and  Park  Mon- 
tague. On  December  22  John  withdrew,  the  firm  was  thereupon  dis- 
solved, and  the  second  firm  was  formed,  also  known  as  the  Eclipse 
Poultry  Company,  which  we  shall  call  No.  2.  The  partners  were  Oli- 
ver Phillips  and  Montague,  and  they  continued  business  until  February 
18,  1915,  when  they  were  adjudged  voluntary  bankrupts,  both  as  part- 
ners and  as  individuals;  the  docket  number  being  7631.  Their  affairs 
were  duly  wound  up,  their  property  was  distributed,  and  on  September 
11,  1915,  they  were  granted  a  discharge  from  all  provable  debts  and 
claims  that  existed  on  the  date  of  the  adjudication. 

Among  the  creditors  that  proved  their  claims  were  the  Fairmont 
Creamery  Company,  the  Manchester  Produce  Company,  and  Weinberg 

^=9For  other  cases  see  same  topio  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Bros.  &  Co.  As  their  filed  accounts  show,  these  three  had  been 
creditors  of  No.  1  also  to  some  extent.  On  December  22,  when  John 
Phillips  withdrew  and  No.  1  was  dissolved,  the  Creamery  Company 
was  a  creditor  of  No.  1 — the  following  figures  are  all  in  round  numbers 
— to  the  amount  of  $2,000,  the  Produce  Company  was  a  creditor  to 
the  amount  of  $1,500,  and  Weinberg  Bros.  &  Co.  was  a  creditor  to 
the  amount  of  $200.  Between  December  22  and  February  18  the 
Creamery  Company  became  a  creditor  of  No.  2  to  the  additional 
amount  of  $1,500;  the  Produce  Company,  to  the  amount  of  $1,700, 
including  a  note  of  $400  dated  January  25 ;  and  Weinberg  Bros.  &  Co., 
to  the  amount  of  $250.  But,  instead  of  confining  their  claims  against 
No.  2  to  the  debts  contracted  by  that  firm  for  goods  obtained  after  De- 
cember 22,  these  creditors  proved  against  No.  2  the  whole  of  their 
claims  against  both  firms ;  and  we  think  it  sufficiently  appears — indeed 
we  do  not  understand  it  to  be  disputed — that  this  was  done  because  No. 
2  had  assumed  the  debts  of  No.  1,  and  because  these  three  creditors  at 
least  had  assented  to  the  assumption.  Their  filed  accounts  run  without 
a  break  against  "Eclipse  Poultty  Company,*'  and  in  the  case  of  the 
Creamery  Company  extend  from  August  6, 1913,  to  February  12,  1915 ; 
in  the  case  of  the  Produce  Company,  from  December  9,  1914,  to  Febru- 
ary 11,  1915  (to  which  the  Produce- Company  added  the  note  of  the 
"Eclipse  Poultry  Company"  dated  January  25,  1915);  and,  in  the  case 
of  Weinberg  Bros.  &  Co.,  from  December  9,  1914,  to  January  26,  1915. 
Moreover  the  schedules  filed  by  No.  2  list  these  debts  as  owing  by  that 
firm  in  substantially  the  same  amounts  as  the  aggregate  of  the  claims 
against  both  firms.  The  claims  were  proved  in  their  entirety  against 
No.  2,  received  their  share  of  the  assets,  and  were  covered  by  the  dis- 
charge. 

On  May  18,  1915,  while  the  proceeding  against  No.  2  was  pending, 
the  same  three  creditors  filed  an  involuntary  petition  against  No.  1 
(the  docket  number  being  7789),  basing  their  right  to  petition  on  pre- 
cisely the  same  claims  as  had  already  been  proved  and  allowed  against 
No.  2,  and  setting  up  as  the  acts  of  bankruptcy  three  preferential  pay- 
ments on  January  22,  January  25,  and  February  8,  1915,  and  a  prefer- 
ential transfer  on  February  1  by  John  M.  Phillips,  as  an  individual — 
the  dates  of  all  these  acts  being  after  No.  1  had  been  dissolved  by  the 
withdrawal  of  John.  On  June  1  a  jury  tri%l  was  demanded,  but  noth- 
ing further  was  done  until  May  8,  1916,  when  the  petitioning  creditors 
amended  the  involuntary  petition,  so  as  to  strike  out  the  request  to  ad- 
judicate Oliver  and  Montague  as  individuals.  On  October  18  an 
amended  answer  was  filed,  setting  up,  inter  alia,  the  discharge  of  No. 
2  as  a  bar  to  the  present  proceeding.  In  May,  1917,  the  trial  was  had, 
a  directed  verdict  was  given  in  favor  of  the  petitioning  creditors,  and 
in  December  the  court  entered  the  order  now  complained  of. 

This  being  the  situation,  we  are  of  opinion  that  the  petition  did  not 
furnish  the  necessary  support  for  an  adjudication  against  No.  1.  If 
the  discharge  of  No.  2  is  to  be  regarded  as  eflfective  from  February  18, 
1915,  the  date  of  the  adjudication,  it  is  clear  (at  least,  in  legal  intend- 
ment) that  the  debts  proved  against  No.  2  were  even  at  that  date  to  be 
treated  as  discharged,  and  therefore  that  in  May,  1915,  the  petition 
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against  No.  1  was  presented  by  three  creditors,  whose  claims  were  not 
against  No.  1  alone,  but  included  also  claims  against  No.  2  that  had 
already  been  discharged.  As  we  have  stated,  a  mere  inspection  of  the 
claims  shows  that  a  large  part  of  each  was  contracted  after  December 
22,  1914,  and  was  not  provable  at  all  against  No.  1,  so  that  only  the 
early  part  of  the  accounts  could  in  any  event  be  used  against  that  firm. 
It  is  true  that  the  whole  of  the  accounts  might  be  proved  against  No.  2, 
for  No.  2  had  assumed  the  debts  of  No.  1  and  had  its  own  debts  in  addi- 
tion ;  but  the  whole  of  the  accounts  could  not  be  proved  against  No. 
1,  for  that  firm  could  not  be  Hable  for  so  much  thereof  as  was  con- 
tracted by  No.  2  after  No.  1  had  been  dissolved.  On  the  papers  them- 
selves, therefore,  it  is  apparent  that  No.  1  could  not  be  liable  for  a 
large  part  of  the  claims  now  set  up  against  that  firm,  and  for  that 
reason  the  claims  as  a  whole  should  not  have  been  allowed  to  serve  as 
a  basis  for  the  involuntary  petition  now  in  question  (No.  7789). 

Moreover,  if  No.  2  had  assumed  so  much  of  the  claims  as  had  been 
originally  contracted  by  No.  1,  it  remains  to  be  said  that  this  part  had 
already  been  proved  against  Oliver  arid  Montague,  both  as  partner- 
ship No.  2  and  as  individuals,  and  had  been  discharged  at  latest  on 
September  11,  1915 ;  so  that  this  part  could  not  be  used  a  second  time 
against  Oliver  and  Montague  under  the  guise  of  proceeding  against 
them  as  partners  in  No.  1.  In  brief,  the  claims  supporting  the  petition 
now  before  us  do  not  correctly  set  forth  the  facts,  and  we  do  not  see 
how  they  can  form  the  necessary  foundation  for  an  adjudication. 
Each  claim  consists  of  two  parts ;  the  first  part  only  (if  either)  being 
still  due  by  No.  1,  while  both  parts  were  owing  by  No.  2,  one  part  by 
assumption  and  the  other  by  original  contract.  With  the  second  part 
the  present  bankrupts  have  nothing  to  do,  and  therefore  a  claim  found- 
ed on  that  part,  and  blended  with  a  claim  founded  on  the  first  part 
(which  is  a  claim  against  a  different  debtor,  and  a  claim  already  dis- 
charged against  No.  2),  could  not  be  proved  against  the  bankrupts  now 
complaining.  We  think  this  confused  proceeding  should  have  been 
dismissed  at  the  end  of  the  trial. 

The  order  of  adjudication  is  reversed. 


(250  Fed.  98) 

ESSEX  S.  S.  CO.,  Limited,  v.  LANGBEHN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  30,  1918.    Rehearing 
Denied  April  3,  1918.) 

No.  3109. 

Shipping  «=»38 — Charters — Effect  of  War. 

Where  the  charter  of  a  British  vessel  gave  the  charterer  the  privilege 
of  naming  either  one  of  three  European  ports  for  discharging,  and  he  in 
good  faith  sel,icted  and  advertised  Hamburg  as  the  destination,  the  sub- 
sequent declaration  of  war  between  Great  Britain  and  Germany,  and  the 
prohibition  of  trading  with  enemy  ports.  Justified  the  master  in  refusing 
to  take  his  vessel  to  Hamburg,  and  such  refusal  released  the  charterer 
from  his  contract,  since  by  its  terms  he  could  not  be  compelled  to  select 
another  port. 

^=:>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Bums,  Judge. 

Suit  in  admiralty  by  the  Essex  Steamship  Company,  Limited, 
against  J.  H.  Langbehn.  Decree  for  respondent,  and  libelant  appeals. 
Affirmed. 

W.  T.  Armstrong,  W.  B.  L^ockhart,  and  Eugene  A.  Wilson,  all  of 
Galveston,  Tex.,  for  appellant. 

Maco  Stewart,  of  Galveston,  Tex.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge.  The  appeal  involves  the  validity  and  con- 
struction of  a  charter  party  between  the  appellant,  as  owner,  and  the 
appellee,  as  charterer,  for  the  alleged  breach  of  which  the  appellant 
instituted  this  action  against  the  appellee.  The  appellee  concededly 
refused  to  carry  out  the  agreement,  justifying  his  refusal  upon  the 
changed  conditions  that  arose,  after  the  charter  party  was  entered  into 
and  before  its  performance  was  entered  upon,  by  the  declaration  of 
war  between  Germany  and  Great  Britain.  The  salient  facts  are  not 
in  conflict.  When  the  charter  party  was  entered  into,  the  ship  was  in 
the  West  Indies,  and  was  ordered  to  Galveston  to  load.  The  charter 
party  was  executed  July  9,  1914,  and  the  vessel  reached  Galveston 
August  12,  1914.  By  the  terms  of  the  charter  party  the  vessel  was  to 
be  loaded  any  time  between  August  15th  and  September  15th,  and  she 
was  ready  for  loading  on  August  18th.  War  was  declared  between 
Great  Britain  and  Germany  on  August  4th,  and  shortly  thereafter 
British  ships  were  by  proclamation  prohibited  from  trading  with  ene- 
my ports,  and  from  carrying  contraband  and  articles  declared  by  the 
proclamation  to  be  conditional  contraband,  until  the  master  had  satis- 
fied himself  that  they  had  not  an  ultimate  enemy  destination.  After 
the  arrival  of  the  vessel  at  the  port  of  Galveston,  the  charterer  asked 
the  master  whether,  in  view  of  the  existing  war,  he  was  prepared  to 
take  his  ship  to  Hamburg,  which  was  the  port  the  charterer  had  ad- 
vertised as  the  destination  of  the  ship  before  her  arrival.  The  master 
in  response  declined  to  take  his  ship  to  Hamburg,  and  the  charterer 
then  declared  the  charter  party  canceled.  Hamburg  was  one  of  the 
optional  ports  named  in  the  charter  party.  Afterwards  negotiations 
by  cable  between  the  owner's  agents  and  the  charterer  were  conducted, 
looking  to  the  selection  of  another  port  than  those  named  in  the  char- 
ter party ;  but  the  parties  failed  to  agree  on  freight  rates  and  the  ne- 
gotiations came  to  nothing.  Finally  the  ship  was  rechartered  to  other 
parties  to  another  port  at  advanced  freight  rates.  The  question  pre- 
sented for  our  decision  is  whether  the  onset  of  war  discharged  the  par- 
ties to  the  charter  party  from  its  performance. 

If  the  charterer  had  the  right  to  select  Hamburg  as  the  port  of  dis- 
charge, it  is  manifest  that  the  charter  party  was  canceled  by  operation 
of  law  by  the  declaration  of  war.  That  the  shipowner  could  not 
have  been  required  to  take  his  vessel  to  the  enemy  port,  in  violation  of 
the  law  of  his  country  and  with  the  certainty  that  it  would  be  seized  by 
the  enemy  upon  arrival  there  unless  war  had  then  ceased,  has  been 
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determined  by  the  Supreme  Court  in  the  case  of  the  Kronprinzessin 
Cecilie,  244  U.  S.  12,  37  Sup.  Ct.  490,  eiL.  Ed.  960.  If  the  owner  was 
released  by  the  state  of  war  from  performance  of  his  part  of  the  char- 
ter party,  it  follows  that  the  charterer  was  released  from  the  obligation 
resting  on  him.  The  release  must  be  mutual,  and  not  optional  wdth 
the  owner  alone.  This  would  be  true,  though  the  master  had  not  de- 
clined to  sail  for  Hamburg,  upon  arrival  at  Galveston.  However,  the 
record  shows  that  the  master  declined  to  take  his  ship  to  Hamburg, 
and  that  the  charterer  accepted  this  as  a  termination  of  the  charter 
party,  as  he  had  the  right  to  do,  if  he  had  the  right  to  insist  on  Ham- 
burg: as  a  port  of  discharge.  The  charter  party,  in  this  respect,  pro- 
vided : 

"Vessel  to  load  and  being  so  loaded  shall  proceed  to  Rotterdam;  one  port 
only,  as  ordered  on  signing  bills  of  lading.  Charterers  hare  the  privilege  of 
ordering  the  vessel  to  Antwerp  to  discharge.  Charterers  have  the  privilege  of 
ordering  the  vessel  to  Hamburg  to  discharge." 

We  take  this  to  mean  that  the  charterer  is  to  have  the  right  of  se- 
lecting any  one  of  the  three  ports  mentioned,  but  only  one,  and  if  he 
makes  the  selection  in  good  faith,  and  without  any  purpose  to  evade 
performance  of  the  charter  party,  we  think  the  owner  agrees  to  be 
bound  by  the  charterer's  selection,  just  as  if  the  port  selected  was  the 
only  port  of  discharge  named  in  the  instrument.  We  cannot  See  what 
force  the  conferring  of  the  privilege  of  selecting  on  the  charterer 
would  otherwise  have.  The  charter  party  does  not  provide  that,  if 
the  port  selected  is  unavailable,  the  charterer  shall  be  required  to  select 
one  of  the  remaining  two.  He  is  given  the  unqualified  privilege  of 
selecting  any  one  of  the  three  ports  named,  and  the  only  limitation  it 
is  susceptible  of  is  that  it  be  exercised  in  good  faith.  There  is  noth- 
ing in  the  record  that  impugns  the  good  faith  of  the  charterer  in  se- 
lecting Hamburg.  He  had  listed  and  advertised  Hamburg  as  the 
ship's  destination  in  July  before  war  was  thought  of,  and  he  had 
grain  in  prospect  for  delivery  there.  It  is  true  the  charter  party  says 
that  the  port  of  discharge  is  to  be  declared  on  the  signing  of  the  bills 
of  lading;  but  the  master's  refusal  to  take  his  ship  to  Hamburg  was 
a  waiver  of  this  provision  of  the  charter  party.  It  would  have  been 
futile  to  have  required  the  charterer  to  procure  the  grain  for  loading, 
in  view  of  the  master's  declination. 

Furthermore,  the  proclamation  of  the  British  government  declared 
foodstuffs  to  be  conditional  contraband,  and  subject  to  seizure,  if 
their  ultimate  destination  was  an  enemy  country,  and  prohibited  Brit- 
ish ships  from  transporting  foodstuffs  until  satisfied  their  ultimate  des- 
tination was  not  an  enemy  country.  The  grain  the  charterer  had  in 
prospect  for  loading  the  vessel  with  was  originally  destined  by  him 
for  Hamburg,  an  enemy  port.  The  charterer  would  certainly  have 
been  excused  from  loading  it  for  Hamburg,  even  if  the  shipowner 
had  agreed  to  carry  it  there.  He  was  not  required,  as  a  prudent  busi- 
ness man,  to  assume  the  risk  of  seizure.  Even  had  the  grain  been 
shipped  to  either  of  the  neutral  ports  mentioned  in  the  charter  party, 
the  original  destination  intended  for  it,  by  the  charterer,  with  the 
knowledge  of  the  ship's  master,  w^ould  have  made  the  likelihood  of 
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seizure,  upon  the  theory  of  uhimate  enemy  destination,  greater  than  a 
prudent  man  would  want  to  incur.  Shipments  of  foodstuffs  were  pro- 
hibited by  proclamation  of  the  British  government  to  both  Antwerp 
and  Rotterdam  in  British  vessels,  and  this,  too,  increased  the  likelihood 
of  seizure.  Following  the  test  laid  down  by  the  Supreme  Court,  in  the 
case  of  The  Kronprinzessin  Cecilie,  supra,  as  justifying  nonperform- 
ance in  case  of  war,  or  probable  war,  we  think  the  hazard  of  the  sei- 
zure of  the  cargo,  even  had  it  been  shipped  to  one  of  the  other  two 
ports  mentioned  in  the  charter  party,  was  greater  than  a  prudent  busi- 
ness man  would  have  cared  to  incur,  and  that  the  appellee  was  justified 
in  declining  to  carry  out  the  agreement.  Nor  do  we  think  that  the  sub- 
sequent and  unsuccessful  endeavors  to  enter  into  a  new  agreement  to 
charter  the  vessel  to  other  ports  at  different  rates  should  be  consider- 
ed as  a  waiver  of  his  refusal  to  carry  on  the  old  charter  party  or  his 
right  to  stand  on  his  previous  declination  to  the  master. 

Concluding  that  the  decree  of  the  court  below  was  correct,  it  is  here 
ordered  affirmed. 


(250  Fed.  101) 

UNITED  STATES  v.  CHICAGO  &  A.  R.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    February  1,  1918.) 

No.  2522. 

1.  Railaoads  ^=:»229 — Operation — Safety  Appliance  Act. 

The  duty  of  a  railroad  company  to  comply  with  the  safety  appliance 
acts  is  absolute,  and  the  movement  of  a  car  without  having  the  statutory 
equipment  in  proper  repair  cannot  be  excused  unless  it  falls  within  the 
proviso  of  Act  April  14,  1910,  c.  160,  §  4,  36  Stat.  299  (Comp.  St  1916,  $ 
8621). 

2.  Judgment  ^=>273(2)— Entbt — Obdeb  Nunc  Pbo  Tunc. 

Where  the  failure  of  the  clerk  to  enter  Judgment  in  the  first  place  in 
accordance  with  the  court's  direction  was  a  mere  omission,  it  may  be 
corrected  by  the  entry  of  Judgment  nunc  pro  tunc,  and  a  writ  of  error 
sued  out  before  correction  will  after  entry  of  the  Judgment  nunc  pro  tunc 
not  be  dismissed  on  the  ground  that  there  was  no  Judgment 

8.  Trial  <e=»388(l) — Findings. 

Where  the  stipulated  facts  were  the  ultimate  facts,  it  Is  unnecessary 
that  they  be  repeated  by  the  court  in  the  form  of  special  findings  in  order 
that  their  sufliciency  to  support  the  Judgment  may  be  challenged. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
EHvision  of  the  Southern  District  of  Illinois. 

Action  by  the  United  States  against  the  Chicago  &  Alton  Railroad 
Company.  Judgment  for  defendant,  and  the  United  States  brings  er- 
ror.   Reversed  and  remanded. 

Charles  F.  Clyne,  of  Chicago,  111.,  and  Roscoe  F.  Walter,  of  Wash- 
ingfton,  D.  C,  for  the  United  States. 

William  L.  Patton,  of  Springfield,  111.,  for  defendant  in  error. 

Before  KOHLSAAT,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

'or  other  CAses  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digeets  A  Indexes 
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ALSCHULER,  Circuit  Judge.  The  action  was  for  recovery  of 
penalty  for  alleged  infraction  of  the  safety  appliance  acts  through 
moving  a  freight  car  in  the  Blooming^on-Normal  yards  of  defendant 
in  error  while  the  uncoupling  apparatus  was  inoperative  because  the 
lock  chain  was  disconnected  from  the  uncoupling  lever.  The  parties 
stipulated  to  waive  jury  and  submit  the  cause  to  the  court,  and  that 
"for  all  purposes  of  trial  and  review"  the  material  facts  are  as  in  the 
stipulation  stated.    The  District  Court  found  for  defendant  in  error. 

[1]  The  obligation  to  provide  and  maintain  the  statutory  equip- 
ment has  been  so  definitely  held  to  be  absolute,  even  where  the  lack 
of  it  was  occasioned  in  no  degree  through  want  of  care  or  diligence  on 
the  part  of  the  carrier,  that  further  discussion  of  the  proposition  would 
be  profitless.  Tex.  &  Pac.  Ry.  Co.  v.  Rigsby,  241  U.  S.  33,  36  Sup.  Ct. 
482,  60  L.  Ed.  874;  C,  B.  &  Q.  Ry.  v.  United  States,  220  U.  S.  559, 
31  Sup.  Ct.  612,  55  L.  Ed.  582;  St.  L.  &  I.  M.  Ry.  v.  Taylor,  210  U. 
S.  281,  28  Sup.  Ct.  616,  52  L.  Ed.  1061.  It  is  equally  well  settled  that 
the  only  permissible  exceptions  to  the  rule  of  liability,  where  there  is 
movement  of  the  car  without  having  the  statutory  equipment  in  prop- 
er repair,  are  those  created  by  the  proviso  of  section  4  of  the  Act  of 
April  14,  1910.  United  States  v.  Erie  R.  Co.,  237  U.  S.  402,  35  Sup. 
Ct.  621,  59  L.  Ed.  1019;  B.  &  O.  S.  W.  Ry.  v.  United  States,  242 
Fed.  420,  155  C.  C.  A.  196  (6  C.  C.  A.) ;  C.  &  O.  Ry.  v.  United  States, 
226  Fed.  683,  141  C.  C.  A.  439  (4  C.  C.  A.);  C,  B.  &  Q.  Ry.  v. 
United  States,  211  Fed.  12,  137  C.  C.  A.  438  (8  C.  C.  A.);  United 
States  v.  Trinity  &  B.  V.  Ry.,  211  Fed.  448,  128  C.  C.  A.  120  (5  C. 
C.  A.). 

The  stipulation  of  facts,  incorporated  in  the  record  by  bill  of  ex- 
ceptions, shows  that  the  car  in  question,  with  its  uncoupling  equip- 
ment inoperative  through  lack  of  repair,  was  moved  by  defendant  in 
error,  and  it  is  plain  that  the  stipulated  facts  do  not  bring  the  case 
within  any  of  the  exceptions  of  the  proviso,  but  leave  it  to  be  governed 
by  the  absolute  provisions  of  the  acts.  Indeed,  counsel  for  defendant 
in  error  do  not  contend  otherwise.  This  situation  would  require  re- 
versal of  the  judgment  unless  there  is  merit  in  the  contention  that 
the  record  does  not  show  any  judgment  at  all,  or  that,  in  any  event,  in 
the  absence  of  findings  of  fact  by  the  court,  its  general  finding  in  favor 
of  defendant  in  error  is  not  assailable  on  the  ground  that  the  facts  do 
not  support  it. 

[2]  While  it  is  extremely  doubtful  whether  what  appears  in  the 
transcript  as  a  judgment  amounts  to  a  judgment,  there  was  presented 
to  this  court  a  supplemental  record  showing  that  subsequent  to  the  su- 
ing out  of  the  writ  of  error  the  District  Court  made  an  order  for  en- 
try of  judgment  nunc  pro  tunc  as  of  the  date  of  the  purported  judg- 
ment which  the  transcript  shows.  It  is  evident  to  us  that  the  failure 
of  the  clerk  to  enter  judgment  in  the  first  place  in  accordance  with  the 
court's  direction  therefor  at  that  time  minuted  was  an  omission  which 
in  the  interest  of  justice  may  and  ought  to  be  supplied,  and  that  it  has 
been  in  this  manner  properly  supplied.  Judgment  thus  appearing,  the 
contention  in  that  respect  fails. 

[3]  There  is  no  merit  in  the  unsupported  assertion  that  the  stipu- 
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lated  facts  are  evidentiary  rather  than  ultimate.  We  consider  them 
ultimate  facts,  which,  without  further  evidence  or  finding,  enabled  the 
court  to  pass  judgment.  The  ultimate  facts  thus  appearing,  is  it  nec- 
essary that  they  should  be  repeated  by  the  court  in  the  form  of  spe- 
cial findings  in  order  that  their  sufficiency  to  support  the  judgment 
may  be  challenged  ?  This  question  is  well  settled  in  the  negative  by  au- 
thoritative and  binding  decisions.  Supervisors  v.  Kennicott,  103  U. 
S.  554,  26  Iv.  Ed.  486;  Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct. 
481,  37  L.  Ed.  373.  Required  as  we  thus  are  to  consider  whether  the 
stipulated  facts  are  sufficient  to  support  the  judgment,  we  must  con- 
clude that  they  are  not. 

While  it  is  apparent  to  us  that  neither  the  defective  condition  of 
the  coupling  nor  the  movement  of  the  car  while  its  coupling  device 
was  in  such  condition  was  occasioned  through  any  neglect  or  want  of 
due  care  on  the  part  of  defendant  in  error,  if  nevertheless,  under  the 
absolute  liability  which  the  statute  imposes,  the  government  insists 
upon  recovery  of  the  penalty,  the  court  has  no  discretion  but  to  pro- 
nounce the  judgment  which  in  such  case  the  law  prescribes. 

The  judgment  is  reversed  and  the  cause  remanded. 


(250  Fed.  103) 

In  re  SCHULTZ. 

(Circuit  Court  of  Appeals,  Second  Circuit.    Mardi  14,  1918.) 

No.  185. 

Bankruptcy  ^=»414(3)— Dischabge — Failure  to  Keep  Accounts — Evidence. 
Evidence  held  to  sustain  a  finding  that  the  bankrupt  failed  to  keep  books 
for  the  purpose  of  preventing  his  creditors  from  ascertaining  his  financial 
condition,  and  to  sustain  an  order  denying  his  discharge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  Max  J.  Schultz.  From  an  or- 
der denying  his  discharge,  the  bankrupt  appeals.    Affirmed. 

Appeal  from  an  order  of  the  District  CJourt  (Manton,  J.,  presiding),  upon 
the  report  of  the  special  master  denying  a  discharge  of  the  bankrupt.  The 
bankrupt  was  adjudicated  on  May  3,  1915,  and  on  April  1,  1916,  filed  his  pe- 
tition for  a  discharge.  George  S.  Mawhinney,  a  creditor,  filed  specification 
of  objection  on  May  17,  1916,  alleging  that  the  bankrupt,  with  Intent  to  con- 
ceal his  true  financial  condition,  had  failed  to  keep  books  of  account,  and 
that  he  had  committed  a  crime  pimishable  under  the  Bankruptcy  Act  (Act  July 
1,  1898,  c.  541,  30  Stat.  544)  in  concealing  certain  assets,  and  in  collecting  a 
number  of  customers'  accounts  just  before  the  filing  of  his  petition,  which  he 
failed  to  put  into  Ills  schedules.  The  special  master  found  that  the  charge 
of  concealment  was  not  proven,  but  that  the  bankrupt  had  failed  to  keep  books 
with  the  purpose  of  preventing  the  creditors  from  ascertaining  his  financial 
condition,  and  that  he  had  sworn  falsely  in  his  schedules  touching  his  assets. 

It  appeared  upon  the  hearings  that  the  bankrupt  did  business  in  a  small 
way,  and  for  his  books  kept  only  a  journal  and  a  ledger,  in  which  were  en- 
tered the  goods  which  he  had  sold  and  the  accounts  due  him.  His  debts  he 
swore  that  he  kept  in  the  form  of  bills  on  a  bill  hook,  but  none  were  produced. 
From  the  journal  or  cashbook  Levy,  his  assistant,  posted  the  accounts  receiv- 
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able  into  the  ledger.  Among  these  accounts  receivable  were  some  five  or  six, 
aggregating  about  $313,  on  which  he  received  five  notes  on  the  eve  of  bank- 
ruptcy, which  he  preferentially  turned  over  to  Brinn,  a  large  creditor.  These 
accounts  were  never  posted  in  the  ledger,  though  the  word  "Paid"  appears  op- 
posite to  them  in  the  Journal,  or  at  least  some  entry  of  the  receipt  of  the  notes. 
The  schedules  were  taken  from  the  ledger  and  omitted  any  mention  of  these 
accounts. 

Robert  P.  Levis  and  Maurice  L.  Shaine,  both  of  New  York  City,  for 
appellant. 

Thomas  G.  Prioleau,  of  New  York  City,  for  appellee. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as  above). 
The  ledger  was  incomplete,  because  the  accounts  on  which  the  notes 
had  been  paid  were  not  posted.  Why  were  they  not?  The  banknipt 
suggests  that  it  was  because  they  had  been  paid  by  the  notes;  but 
we  have  no  means  of  knowing  what  the  notes  were,  except  that  Brinn, 
a  witness  not  impressive  even  on  paper,  says  they  amounted  to  $300. 
He  cannot  produce  any  documentary  corroboration  of  the  amount. 
The  six  accounts  appear  to  aggregate  about  $313  (folios  210,  214,  215), 
and  we  have  no  means  of  telling  how  much  was  left  due  upon  them ; 
perhaps  they  had  been  wholly  compromised  by  the  notes.  Prima  facie 
some  part  remained  due,  though  it  is  left  uncertain.  That  makes  no 
difference,  however,  on  the  specification  for  failing  to  keep  books, 
however  it  might  on  the  specification  for  false  schedules. 

The  ledger  being  incomplete,  the  question  remains  of  intent,  a  ques- 
tion we  do  not  nicely  scrutinize,  after  the  special  master  and  the  Dis- 
trict Judge  have  passed  upon  it.  Was  there  any  evidence  of  intent? 
We  think  there  was.  The  items  not  posted  all  touched  a  transaction 
which  was  open  to  inquiry  and  rescission,  the  preference  of  Brinn's 
claim.  So  far  as  appears,  these  were  the  only  accounts  not  posted, 
and  the  suggestion  at  once  is  that  the  omission  was  deliberate  and  to 
cover  the  preference.  It  is  said  that  this  was  a  foolish  device,  since 
the  journal  showed  them  anyway ;  but  that  touches  the  weight  of  the 
proof.  Besides,  knaves  may  be  also  fools.  The  schedules  at  least  fol- 
lowed the  ledger ;  perhaps  the  plan  at  the  outset  was  that  they  should. 
The  acknowledged  facts  fit  with  a  deliberate  suppression. 

The  bankrupt  did  nothing  to  remove  suspicion;  his  printed  word 
goes  far  to  confirm  the  special  master's  conclusions;  he  was  evasive, 
shifty,  uncommunicative,  apparently  dishonest.  If  this  arose  from  his 
lack  of  EngHsh,  he  should  have  been  examined  through  an  interpreter. 
On  the  record  the  special  master  was  more  than  justified  in  his  conclu- 
sion that  the  omissions  were  deliberate. 

Order  affirmed,  with  costs. 
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(250  Fed.  106) 

UNITED  STATES  v.  CHASE  NAT.  BANK. 

(Circuit  Court  of  Appeals,  Second  Circuit.     March  13,  1918.) 

No.  190. 

1.  United  States  ^=»S9 — Acceptance  of  Biix — Repudiation. 

The  United  States  can  no  more  repudiate  its  acceptance,  and  recover 
what  its  Treasurer  paid  on  a  bill  with  the  drawer's  name  forged,  than 
can  a  private  person. 

2.  Bnxs  AND  Notes  <g:»296 — Fobged  Bnxs — Bill  Payable  to  Beabeb. 

Where  a  sergeant,  who  assisted  a  disbursing  officer  of  the  army,  forged 
the  officer's  name  as  drawer  and  indorser  of  a  draft  made  payable  to  the 
order  of  such  officer,  a  bank,  which  received  the  draft  in  due  course  from 
the  institution  which  cashed  it,  did  not  guarantee  the  forged  indorsement 
of  the  officer's  name,  for  under  Negotiable  Instruments  Law  N.  Y.  (Consol. 
Laws  N.  Y.  c.  38)  f  28,  subd.  3,  such  draft  was  payable  to  bearer,  as  it 
was  payable  to  the  order  of  a  fictitious  or  nonexisting  person,  and  such 
fact  was  known  to  the  sergeant,  who  made  it  so  payable. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Action  by  the  United  States  against  the  Chase  National  Bank.  A 
judgment  for  defendant  was  entered  on  direction  of  verdict  in  its  favor 
(241  Fed.  535),  and  the  United  States  brings  error.    Affirmed. 

Lieutenant  E.  T.  Sumner,  United  States  Army,  was  quartermaster  at  Ft. 
Ethan  Allen,  Vt.,  and  as  such  a  disbursing  officer  having  authority  to 
draw  drafts  or  checks  on  the  treasury  of  the  United  States.  Sergeant  Howard 
was  his  pay  clerk,  and  as  such  known  at  a  national  bank  in  the  nearby  city 
of  Burlington.  Howard  drew,  on  the  usual  official  blank,  a  draft  on  the 
Treasurer  of  the  United  States  to  the  order  of  Lieutenant  Sumner,  apparently 
signed  by  Sumner  as  quartermaster,  and  by  him  indorsed  in  blank.  In  fact, 
Howard  forged  the  name  of  Sumner  both  as  maker  and  indorser,  and  then 
cashed  his  forgery  over  the  counter  at  the  said  bank  in  Burlington.  That  in- 
stitution, in  usual  course,  indorsed  the  draft  to  defendant  (its  New  York  cor- 
respondent), which  presented  it  and  received  payment  from  the  Treasury. 
The  forgery  having  been  discovered,  the  United  States  brought  this  suit  to  re- 
cover the  amount  paid,  as  for  a  payment  made  under  mistake  as  to  facts.  Ver- 
dict and  judgment  having  been  ordered  for  defendant  on  the  whole  case,  this 
writ  was  taken. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (Joseph  A.  Bur- 
deau  and  John  E.  Walker,  Asst.  U.  S.  Attys.,  both  of  New  York  City, 
of  counsel),  for  the  United  States. 

Rushmore,  Bisbee  &  Stem,  of  New  York  City  (Charles  E.  Rush- 
more  and  James  F.  Sandefur,  both  of  New  York  City,  of  counsel),  for 
defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  [1]  We  have  recently  pointed  out,  in  United 
States  V.  Bank  of  New  York,  219  Fed.  648,  134  C.  C.  A.  579,  L.  R. 
A.  1915D,  797,  that  the  United  States  can  no  more  repudiate  its  ac- 
ceptance, and  recover  what  its  Treasurer  paid  on  a  bill  with  drawer's 
name  forged,  than  can  a  private  person. 

[2]  The  distinction  taken  on  this  writ,  and  said  to  make  a  diflfer- 
ence  in  result,  is  that  not  only  was  the  drawer's  name  forged,  but  so 
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was  the  indorser's,  aiid  it  is  argued  that  this  first,  though  forged,  in- 
dorsement was  guaranteed  by  the  presenting  bank,  this  defendant. 
But  the  name  used  for  drawer,  payee,  and  indorser  was  the  same,  and 
of  course  there  was  no  intent  on  the  forger's  part  that  Lieutenant 
Sumner  should  either  receive  the  proceeds  of  draft  or  know  of  its  ex- 
istence; he  did  intend  that  the  one  falsely  named  as  payee  should  never 
have  any  interest  in  the  bill,  and  such  name  was  inserted  as  belonging 
to  a  man  to  whom  such  a  draft  might  naturally  be  made  payable. 

Therefore  the  forged  draft  was  payable  to  be^er  under  the  Nego- 
tiable Instruments  Law  (in  force  in  Vermont,  New  York,  and  District 
of  Columbia),  because  it  was  payable  to  order  of  a  "fictitious  or 
nonexisting  person  and  such  fact  was  known  to  the  person  making  it 
so  payable."  Bank  v.  Vagliano  Bros.,  [1891]  L.  R.  App.  Cas.  107; 
Trust  Co.  v.  Hamilton  Bank,  127  App.  Div.  515,  112  N.  Y.  Supp.  84; 
Snyder  v.  Com  Exchange  Bank,  221  Pa.  599,  70  Atl.  876,  128  Am. 
St.  Rep.  780. 

Judgment  affirmed. 


(250  Fed.  106) 

In  re  HOROWITZ  et  al. 

(Circuit  CJourt  of  Appeals,  Second  CJircuit     March  13,  1918.) 

No.  184. 

1.  Bankbuptcy  ^=>440 — Appeals — Petition  to  Revise. 

While  doubtless  the  Circuit  Court  of  Appeals  has  power  to  revise  even 
interlocutory  proceedings  in  bankruptcy,  such  procedure  is  not  favored 
when  the  matter  can  be  raised  by  appeal  or  petition  from  the  order  or 
decree  tinally  disposing  of  the  matter. 

2.  Bankruptcy   ^=:»446 — Revision — Stipxtlations — ^Discbbtion   of   Coubt — 

"Abuse  of  Discretion." 

Where,  after  much  delay,  a  stipulation  of  record  was  entered  into,  pro- 
viding that' the  application  for  discharge  should  be  heard  on  a  day  named, 
and  that,  unless  the  trustee  should  then  make  objections,  the  referee  would 
report  in  favor  of  the  discharge,  it  was  discretionary  with  the  District 
Court  to  open  the  trustee's  default  and  relieve  against  the  stipulation,  so 
as  to  allow  him  to  make  objections  thereafter,  and  impossible  for  the  Cir- 
cuit Court  of  Appeals  to  say  that  there  was  "abuse  of  discretion" ;  i.  e., 
imreasonable  departure  from  considered  precedents  and  settled  judicial 
custom,  which  is  error  of  law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Abuse  of  Discretion.] 

Petition  to  Revise  an  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  in  Bankruptcy. 

In  the  matter  of  the  bankruptcy  of  William  Horowitz  and  Moe  Laid- 
hold,  copartners  trading  under  the  name  of  the  Moravian  Woolen 
Company.  On  petition  by  the  bankrupts  to  revise  an  order  relieving 
the  trustee  from  a  stipulation  relating  to  objections  to  the  bankrupts' 
discharge.    Petition  dismissed. 

Morrison  &  Schiff,  of  New  York  City  (I.  D.  Morrison,  of  New  York 
City,  of  counsel),  for  petitioners. 

Rosenberg  &  Ball,  of  New  York  City  (David  W.  Kahn,  of  New 
York  City,  of  counsel),  opposed. 
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Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

PER  CURIAM.  TKfe  bankrupt  was  presenting  his  application  for 
discharge  before  the  referee.  There  had  been  great  delay  in  the  mat- 
ter, and  finally  a  stipulation  was  entered  on  the  record  that  the  matter 
should  proceed  on  a  day  named,  and  unless  the  trustee  as  objector  was 
ready,  and  went  forward  on  that  day,  the  referee  should  report  in  fa- 
vor of  discharge.  On  the  day  appointed,  the  trustee's  attorney  was  not 
present,  and  the  referee  gave  report  recommending  discharge  as  on  de- 
fauh. 

The  matter  coming  before  the  District  Judge  for  confirmation,  he 
relieved  against  the  stipulation,  opened  the  default  on  terms  as  to 
costs  and  expenses,  and  ordered  a  further  opportunity  for  hearing. 
The  order  to  that  eflfect  is  the  subject  of  this  review. 

[1]  Nothing  but  matters,  both  interlocutory '  and  of  discretion,  are 
here  exhibited.  Doubtless  for  error  of  law  there  is  power  in  this  court 
to  revise  even  interlocutory  proceedings  in  bankruptcy ;  but  such  resort 
to  us  is  not  favored  when  the  matter  can  be  raised  by  appeal  or  petition 
from  the  order  or  decree  finally  disposing  of  the  matter. 

[2]  Again,  whether  to  open  the  default  and  relieve  against  the  stip- 
ulation was  discretionary  with  the  District  Court.  The  delays  had  been 
considerable ;  the  expenses  imposed  as  a  condition  of  further  opportuni- 
ty of  proceeding  were  also  considerable ;  it  is,  of  course,  impossible  to 
say  that  there  was  abuse  of  discretion,  i.  e.,  unreasonable  departure 
from  considered  precedents,  and  settled  judicial  custom,  which  is  error 
of  law.  That  the  referee  was  quite  right,  in  that  he  was  bound  by  the 
stipulation  of  record,  is  not  to  the  point.  This  petition  questions  the 
action  of  the  court. 
Petition  dismissed.    No  costs. 


(250  Fed.  107) 

KETCHUM  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     March  9,  1918.) 

No.  4872. 

Intebnal  Revenue  ^=»47 — Offenses — Payment  or  Tax. 

In  a  prosecution  for  carrying  on  the  business  of  a  retail  liquor  dealer 
by  selling  and  offering  for  sale  distilled  spliits,  without  having  paid  the 
special  United  States  government  tax  as  required  by  law,  evidence  held 
sufficient  to  sustain  the  conviction. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Doc  Ketchum  was  convicted  of  carrying  on  the  business  of  a  re- 
tail liquor  dealer  without  having  paid  the  special  United  States  govern- 
ment tax  as  required  by  law,  and  he  brings  error.    Affirmed. 
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Gardner  K.  OHphint,  James  E.  Hogue,  Douglas  Heard,  and  Edward 
B.  Downie,  all  of  Little  Rock,  Ark.,  for  plaintiff  in  error. 

W.  H.  Rector,  Asst  U.  S.  Atty.,  of  Little  Rock,  Ark.,  and  W.  H. 
Martin,  U.  S.  Atty.,  of  Hot  Springs,  Ark. 

Before  SANBORN  and  SMITH,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  defendant  below.  Doc  Ketchum, 
was  indicted  for  carrying  on  the  business  of  a  retail  liquor  dealer  by 
selling  and  offering  for  sale  distilled  spirits  without  having  paid  the 
special  United  States  government  tax  as  required  by  law.  He  was  tried 
to  a  jury  and  convicted,  and  the  only  error  assigned  is  that  the  court 
refused  to  instruct  the  jury  to  return  a  verdict  in  his  favor. 

There  was  conclusive  evidence  that  between  the  1st  day  of  July, 
1916,  and  the  2d  day  of  September,  1916,  the  defendant  had  no  license 
from  the  government,  although  he  had  one  prior  to  and  subsequent 
to  that  date,  and  he  had  a  license  dated  September  2,  1916,  covering  the 
time  from  July  1,  1916,  to  July  1,  1917.  One  Trammell  testified  that 
he  saw  the  defendant  sell  a  bottle  of  whisky  to  one  Morgan  in  Wil- 
liams' pool  hall  in  the  city  of  Hot  Springs,  Ark.,  on  the  30th  day  of 
August,  1916.  One  Sherfield  testified  at  the  trial  in  November,  1916, 
that  he  had  bought  whisky  of  the  defendant  at  the  back  of  Williams' 
pool  hall  several  times  within  the  year  preceding ;  that  he  thought  he 
bought  some  of  it  about  the  1st  of  August;  that  he  bought  whisky  of 
the  defendant  off  and  on  for  two  or  three  months  before  he  went  be- 
fore the  grand  jury  in  Hot  Springs ;  that  it  was  not  his  money  that 
bought  the  whisky,  that  old  Uncle  Bob  Ware  was  a  whisky  drinker  and 
he  bought  it  for  him ;  that  he  was  unable  to  go  about,  and  he  thought 
he  had  bought  400  bottles  of  whisky  for  him  since  he  had  been  in  Hot 
Springs,  but  he  did  not  get  it  all  from  Ketchum.  One  Tisdale  tes- 
tified that  he  knew  that  the  defendant  ran  a  pool  hall  for  Williams  dur- 
ing the  latter  part  of  July  and  up  into  August,  1916 ;  that  he  saw  Sher- 
field around  there  at  that  time ;  that  he  (Tisdale)  was  a  police  officer, 
and  they  were  watching  the  movement  of  this  whisky  proposition; 
that  they  noticed  the  trips  made  by  Sherfield ;  that  he  noticed  that  the 
defendant  Sherfield  would  go  back,  and  then  come  out  the  back  end 
of  the  pool  room,  and  there  would  be  the  print  of  a  bottle  in  the  de- 
fendant's pocket,  and  then  he  would  come  back  and  Sherfield  would 
leave,  and  there  would  be  the  print  of  a  bottle  in  Sherfield's  pocket,  and 
the  police  officers  would  follow  him  until  they  came  to  the  place  where 
old  Uncle  Bob  Ware  was  rooming;  that  he  saw  the  defendant  with 
Sherfield  since  the  29th  of  June,  1916.  This  was  all  the  evidence  for 
the  government.  The  defendant  testified  that  he  had  never  sold  any 
whisky  except  when  he  had  a  Hcense  to  sell  it. 

The  testimony  which  has  been  recited  cannot  be  said  to  be  insufficient 
to  warrant  a  jury  in  finding,  as  the  jury  below  did,  that  this  defendant 
was  engaged  in  selling  whisky  between  July  1,  1916,  and  September 
2,  1916,  while  he  had  no  license,  and  the  judgment  below  must  be 
affirmed. 

It  is  so  ordered. 
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(250  Fed.  145) 

In  re  BISHOP'S  ESTATE. 

KING  V.  SMITH  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    March  7,  1918.) 

No.  3000. 

1.  OouBTS  ^=»23 — Jurisdiction. 

An  individual  cannot  confer,  upon  a  court  not  otherwise  possessing  such 
powers,  jurisdiction  as  it  pertains  to  any  particular  matter,  and  the 
incumbents  of  the  court  cannot  act  as  to  such  matters  as  a  court. 

2.  W11.LS  ^=>692 — Construction — Power  to  Appoint  Trustees. 

Prior  to  1892  the  Supreme  Court  of  Hawaii,  as  a  court,  possessed  no 
original  equity  jurisdiction,  but  for  several  years'  previously  such  jurisdic- 
tion was  vested  in  the  justices  of  such  court  and  in  the  judges  of  the 
circuit  court,  as  chancellors,  sitting  at  chambers,  severally,  and  not  joint- 
ly, and  from  their  decisions  so  made  an  appeal  might  be  taken  to  the 
Supreme  Court  in  banco.  During  such  time  a  charitable  trust  was  created, 
by  a  will  which  named  the  first  trustees  and  provided  that  the  number 
should  be  kept  the  same  and  that  vacancies  should  be  filled  **by  the 
choice  of  a  majority  of  the  justices  of  the  Supreme  Court."  Held,  that 
such  power  of  appointment  was  conferred  upon  the  justices  as  individuals, 
and  not  in  their  official  capacity;  the  designation  of  their  office  being 
merely  descriptio  personoe.  Held,  further,  that  such  power  of  appoint- 
ment, when  exercised,  was  final,  and  could  not  be  reviewed. 

8.  Judges  ^=»47(1) — ^Disquaxification  to  Act — ^Bias  and  Prejudice. 

The  fact  that  such  justices,  as  individuals,  made  an  appointment  to  fill 
a  vacancy,  did  not  disqualify  them,  sitting  as  a  court,  from  entertaining 
an  appeal  from  the  circuit  court  in  a  suit  involving  the  validity  of  such 
appointment. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Hawaii. 

Petition  in  equity  by  William  O.  Smith,  E.  Faxon  Bishop,  Albert  F. 
Judd,  and  Alfred  W.  Carter,  as  trustees  under  the  will  of  Bernice  P. 
Bishop,  deceased,  for  confirmation  of  the  appointment  of  William  Wil- 
liamson as  a  cotrustee.  A  decree  holding  such  appointment  invalid,  and 
appointing  Charles  E.  King  trustee,  was  reversed  by  the  Supreme  Court 
of  Hawaii,  and  King  appeals.    Affirmed. 

This  case  comes  here  on  appeal  from  the  Supreme  Court  of  the  territory  of 
Hawaii.  It  has  to  do  with  the  construction  of  the  last  will  and  testament  of 
one  Bernice  I'auahi  Bishop  respecting  the  appointment  of  trustees  for  the 
administration  of  a  trust  established  for  the  erection  and  maintenance  of 
schools,  preferably  for  Hawaiian  boys  and  girls,  of  pure  or  mixed  blood,  to 
be  known  as  the  "Kamehameha  Schools."  Large  discretion  is  left  to  the 
trustees  in  the  execution  of  the  trust  in  furtherance  of  its  objects.  The  will 
bears  date  October  31,  1883,  and  was  probated  December  2,  1884.  The  testa- 
trix named  five  persons  under  the  will  as  trustees  to  "carry  into  effect  the 
trusts  specified.**  Then  follows  this  provision:  "I  direct  that  a  majority  of 
my  said  trustees  may  act  in  aU  cases,  and  may  convey  real  estate,  and  per- 
form all  of  the  duties  and  powers  hereby  conferred;  but  three  of  them  at 
least  must  join  in  all  acts.  I  further  direct  that  the  number  of  my  said 
trustees  shall  be  kept  at  five,  and  that  vacancies  shall  be  filled  by  the  choice 
of  a  majority  of  the  justices  of  the  Supreme  CJourt,  the  selection  to  be  made 
from  persons  of  the  Protestant  religion." 

On  May  19,  1916,  Samuel  M.  Damon,  one  of  the  trustees,  desiring  to  be  re- 
lieved of  his  duties  as  such,  presented  his  written  resignation,  and  on  June 
9th  such  resignation  was  presented  to  the  first  judge  of  the  First  judicial 

^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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circuit,  who,  on  the  petition  of  all  of  the  trustees,  made  an  order  accepting 
the  same,  thus  leaving  a  vacancy  in  the  board.  On  the  same  day  the  vacancy 
was  brought  to  the  attention  of  the  justices  of  the  Supreme  Court,  and,  all 
the  justices  concurring,  they  named  and  appointed  William  Williamson  to 
succeed  Damon  under  the  provisions  of  the  will.  Thereupon  the  remaining 
trustees  presented  to  the  circuit  judge  their  petition,  setting  forth  the  qualifi- 
cations of  Williamson  and  the  fact  of  his  appointment  by  the  justices,  and 
prayed  a  confirmation  of  such  appointment  Upon  a  hearing  touching  the 
fitness  of  Williamson  to  discharge  the  duties  devolving  upon  a  trustee,  at 
which  evidence  was  adduced,  the  judge,  on  July  29.  1916,  decided  that  the 
appointment  of  Williamson  by  the  justices  of  the  Supreme  Court  was  without 
authority  and  void,  and  made  and  entered  an  order  appointing  one  Charles 
E.  King  as  trustee  to  fill  the  vacancy  occasioned  by  the  resignation  of  Damon, 
and  fixed  his  bond  at  $20,000,  If  given  separately,  providing,  however,  that  a 
new  joint  bond  on  behalf  of  all  of  the  trustees,  including  King,  might  be  given 
in  the  sum  of  $100,000.  On  August  3, 1916,  a  decree  was  entered  in  accordance 
with  the  decision.  From  the  decree  the  trustees  appealed  to  the  Supreme 
Court,  resulting  in  a  reversal  of  the  circuit  judge,  to  whom  the  cause  was  re- 
manded, sitting  at  chambers  in  equity,  with  directions  to  dismiss  the  petition 
asking  for  approval  of  the  appointment  of  Williamson,  and  for  such  further 
proceedings  as  were  consistent  with  the  views  expressed  by  the  opinion  of 
the  court.  From  the  decree  thus  rendered  by  the  Supreme  Court,  King  prose- 
cutes an  appeal  to  this  court. 

E.  C.  Peters,  of  Honolulu,  T.  H.,  for  appellant. 
Henry  Holmes,  Clarence  H.  Olson,  and  Paul  R.  Bartlett,  all  of 
Honolulu,  T.  H.,  for  appellees. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge.  Two  questions  are  presented  here 
for  our  determination:  First,  whether  the  justices  of  the  Supreme 
Court  were  disqualified  to  sit  in  the  cause  on  its  appeal  from  the  cir- 
cuit judge;  and,  second,  whether  the  designation  of  the  justices  of  the 
Supreme  Court  for  filling  vacancies  in  tlie  board  of  trustees,  under 
the  will,  by  choice,  of  a  majority  of  such  justices,  is  a  descriptio  per- 
sonse  merely,  or  a  naming  of  such  justices  in  their  official  capacity,  or 
as  a  court.  As  the  decision  of  the  first  question  depends  somewhat  up- 
on the  disposition  of  the  latter,  we  will  treat  of  the  latter  first. 

It  is  not  doubted  that  a  testator  may  make  such  disposition  of  his 
property  as  he  desires.  He  may  devolve  it  in  trust  to  meet  the  require- 
ments of  a  designated  purpose,  and  he  may  create  a  board  of  trus- 
tees for  administering  the  trust;  and,  if  the  object  be  charitable,  he 
may  devise  the  means,  if  they  be  lawful,  for  maintaining  the  board  in 
perpetuity  for  accomplishing  the  object  and  purposes  of  the  trust.  In- 
glis  V.  Trustees  of  the  Sailors'  Snug  Harbor,  3  Pet.  99,  7  L.  Ed.  617;  In 
re  John's  Will,  30  Or.  494,  47  Pac.  341,  50  Pac.  226,  36  L.  R.  A.  242. 

[1]  The  device  for  perpetuating  the  board  of  trustees  is  that  the  va- 
cancies shall  be  filled  by  the  choice  of  a  majority  of  the  justices  of  the 
Supreme  Court  of  the  territory  of  Hawaii.  As  an  aid  in  determining 
whether  the  testatrix  intended  to  vest  the  power  of  appointment  in 
the  justices  of  the  Supreme  Court  as  individuals,  or  in  them  as  officers 
of  the  court,  it  will  be  well  to  ascertain  what  were  the  functions  of 
the  court,  as  well  as  of  the  individual  members  thereof,  at  the  time 
of  the  execution  of  the  will.    If  their  functions  were  such,  acting  by 
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a  majority,  as  to  indicate  jurisdiction  in  equity  to  make  such  appoint- 
ments, it  might  be  presumed  that  the  testatrix  intended  that  the  jus- 
tices were  to  act  officially  in  discharging  the  office  imposed  upon  them 
by  the  will.  But,  if  the  justices  were  without  power  in  that  particu- 
lar, the  inference,  from  the  adoption  of  that  method,  would  be  direct- 
ly to  the  contrary,  for  an  individual  cannot  confer  upon  a  court,  not 
otherwise  possessing  such  powers,  jurisdiction  as  it  pertains  to  any 
particular  matter,  and  the  incumbents  of  the  court  cannot  act  as  to 
such  matters  as  a  court.  Leman  v.  Sherman  et  al.,  117  III.  657,  6  N.  E. 
872;  Harwood  v.  Tracy,  118  Mo.  631,  24  S.  W.  214.  If  action  is  had 
in  such  a  case,  it  must  be  by  the  members  of  the  court  as  individuals, 
and  not  officially.  The  Supreme  Court  has  stated  the  situation  then 
existing  as  to  jurisdiction,  in  its  opinion  in  the  present  case,  as  fol- 
lows: 

"By  coDstitutional  and  statutory  provisions  prior  to  the  Judiciary  Act  of 
1892  original  jurisdiction  in  equity  was  vested  in  the  Supreme  Court  and 
circuit  courts.  Such  jurisdiction  was  exercised  by  the  Chief  Justice  as  chancel- 
lor, the  first  associate  justice  as  vice  chancellor,  and,  subsequent  to  1862, 
by  the  second  associate  justice,  acting  severally  and  not  jointly,  and  from 
the  decision  of  the  chancellor,  vice  chancellor,  or  second  associate  justice  an 
appeal  lay  to  the  Supreme  Court  In  banco.  Constitution  1852,  art.  86;  Con- 
stitution 1864,  art.  68;  Compiled  Laws  1884,  §§  847,  848.  After  the  act  of  1878 
(see  CompUed  Iaws  1884,  p.  389),  and  prior  to  the  Judiciary  Act  of  1892,  the 
several  justices  of  the  Supreme  Court  sitting  at  chambers,  and  the  several 
circuit  judges,  exercised  original  equity  jurisdiction.  A  careful  examination 
of  the  decisions  shows  that  it  was  the  rule  by  Constitution,  statute  and  practice 
for  a  single  justice  to  sit  in  equity  matters;  his  decision  being  subject  ta 
appeal  to  the  Supreme  Court  in  banco.  To  this  rule,  custom,  or  practice 
there  appears  to  have  been  only  two  exceptions,  those  in  the  cases  of  Tucker 
V.  Estate  of  Metcalf  and  Kalakaua  v.  Keaweamahi,  where,  by  agreement,  the 
first-named  cause  was  submitted  to  the  Chancellor  and  Hartwell,  J.,  and  in 
the  latter  cause  a  demurrer  was  heard  in  the  first  instance  by  the  full  court,  by 
consent,  for  the  purpose  of  expediting  the  decree  in  the  cause  and  making  the 
decision  on  the  demurrer  final,  analogous  to  reserving  a  question.  The  very 
fact  that  in  these  two  last  cases  named  the  submission  to  more  than  one 
justice  was  by  consent  tends  to  show  the  departure  made  in  these  cases  from 
the  usual  practice  in  equity  matters  wherein  original  jurisdiction  in  equity 
was  exercised  by  a  single  justice  sitting  in  equity  at  chambers.  This  prac- 
tice obtained  at  the  time  the  will  of  the  testatrix  was  written,  had  obtained 
for  many  years  prior  thereto,  and  was  In  force  at  the  time  the  will  was 
probated  and  took  effect" 

We  adopt  this  statement  as  controlling,  first,  because  it  is  a  construc- 
tion by  the  highest  court  of  the  territory  of  the  Constitution  and  laws 
thereof,  as  well  as  a  judicial  determination  of  the  practice  and  proce- 
dure obtaining  on  the  equity  side  of  her  courts,  and  is  therefore  en- 
titled to  great  weight  (Hawaii  County  v.  Halawa  Plantation,  239  Fed. 
836,  839,  152  C.  C.  A.  622;  Kealoha  v.  Castle,  210  U.  S.  149,  28  Sup. 
Ct.  684,  52  Lf.  Ed.  998) ;  and,  second,  because  the  holding,  upon  a  re- 
view of  the  Constitution  and  statutes  of  the  territory,  seems  to  be  a 
correct  interpretation  thereof  as  it  relates  to  the  question  in  hand. 
In  re  Estate  of  Bernice  Pauahi  Bishop,  11  Hawaii,  33,  cited  by  counsel 
for  appellant,  seems  to  lend  support  to  this  view. 

We  have  been  aided  greatly  in  our  investigation  of  this  matter  by 
the  very  able  analysis  of  the  several  Constitutions  and  statutes  of  the 
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territory,  as  they  have  been  adopted  and  modified  from  time  to  time, 
contained  in  the  brief  of  counsel  for  appellant.  We  are  unable,  how- 
ever, to  adopt  the  conclusions  reached  respecting  the  eflfect  in  practice 
and  procedure,  as  pertaining  to  equity  jurisdiction,  under  such  Consti- 
tutions and  statutes.  It  was  not  until  the  Judiciary  Act  of  1892  (Laws 
1892-93,  c.  57)  that  the  Supreme  Court  became  a  purely  appellate 
court,  with  the  exception  of  such  original  jurisdiction  as  was  reposed 
in  it  for  the  purpose  of  assisting  its  appellate  functions.  Wahiawa  Su- 
gar Co.  V.  Waialua  Agr.  Co.,  13  Hawaii,  109 ;  Estate  of  Bemlce  Pauahi 
JJishop,  supra.  It  is  conceded  that  the  circuit  courts  now  have  and 
exercise  equitable  jurisdiction  over  trusts. 

On  the  question  of  the  intention  of  the  testatrix,  some  analogous 
cases  may  be  noticed.  In  Shaw  v.  Paine,  12  Allen  (Mass.)  293,  the 
testator  provided  that,  whenever  a  vacancy  should  occur  in  the  number 
of  trustees,  the  surviving  acting  trustees  should,  by  petition,  nominate 
a  suitable  person  or  persons,  to  be  appointed  by  the  judge  of  probate  for 
the  time  being  as  such  trustee  or  trustees,  and,  in  default  of  such  nomi- 
nation and  appointment,  it  was  directed  "that  a  new  trustee  or  trustees 
shall  in  every  such  case  be  appointed  by  the  said  judge  of  probate  or 
by  one  or  more  of  the  justices  of  the  Supreme  Judicial  Court."  A 
new  trustee  was  nominated  by  the  remaining  trustees  to  the  judge 
of  probate,  and  by  him  appointed,  and  it  was  held  that  the  judge  of 
probate,  in  making  the  appointment,  did  not  act  officially,  but  under  the 
will.    In  passing  upon  the  case,  the  court  said : 

"On  the  other  hand,  it  Is  equally  certain  that  it  is  not  in  the  power  of  a 
testator  to  confer  upon  a  judicial  tribunal  a  jurisdiction  which  is  not  con- 
ferred by  law.  If,  therefore,  a  testator  gives  by  his  will  to  a  judicial  officer 
a  power  of  appointment  which  the  law  does  not  give  or  sanction,  the  reference 
to  the  official  character  must  be  regarded  as  only  a  description  of  the  person 
who  is  to  execute  the  power." 

On  further  discussion,  the  court  observed  that  a  probate  court  has  a 
duty  to  perform,  as  regards  trustees  who  are  made  such  by  the  act  of 
the  testator,  in  that  the  judge  must  approve  the  bond  of  such  trustees. 
Then  the  court  proceeds : 

"Tills  requirement  of  law  seems  to  afford  a  sufficient  explanation  of  the 
testator's  intention  in  requiring  the  judge  of  probate  to  'appoint'  the  new 
trustees,  whom  the  surviving  or  acting  trustees  are  directed  to  'nominate.*  A 
nomination  in  conformity  with  the  will  determines  the  persons  who  are  to 
be  trustees." 

In  National  Webster  Bank  v.  Eldridge,  US  Mass.  424,  a  similar  de- 
cision was  rendered.  In  Moore  v.  Isbel,  40  Iowa,  383,  a  trust  deed 
contained  a  condition  by  which,  upon  the  failure  of  the  trustee  to  act, 
the  acting  county  judge  was  authorized  to  appoint  a  successor,  and  it 
was  held  that  the  provision  conferred  the  power  of  appointment  upon 
the  individual  who  filled  the  office  of  county  judge  at  the  time  the  ap- 
pointment was  demanded. 

The  cases  cited  by  appellant  do  not  disagree  in  principle  with  these ; 
the  object  being  in  every  case  to  determine,  from  the  language  and  the 
attendant  situation,  the  true  intention  and  purpose  of  the  testator.  As 
was  said  in  Leman  v.  Sherman  et  al,  117  111.  657,  665,  6  N.  E.  872, 875 : 
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"Where  it  is  manifestly  the  Intention  of  the  testator  to  name  the  particular 
individual,  who  holds  the  office  of  judge,  as  the  donee  of  the  power,  his 
designation  as  judge  of  a  court  will  be  regarded  as  mere  descriptlo  personie, 
and  the  power  will  be  sustained,  as  vested  in  the  man,  and  not  in  the  office." 

Now,  what  do  we  find  here?  We  find  a  Supreme  Court,  consisting 
of  three  members,  each  member  separately  vested  with  the  function 
of  a  chancellor,  and  in  that  respect  possessing  original,  not  appellate, 
jurisdiction.  Collectively,  however,  the  members  have  appellate  juris- 
diction to  revise  the  orders  and  decrees  of  the  individual  members. 
We  must  presume  that  the  testatrix  was  aware  of  the  construction  and 
functions  of  the  court,  and  of  the  individual  members  thereof,  and,  in 
naming  a  majority  of  the  justices  of  the  Supreme  Court  for  making 
choice  of  trustees  to  fill  vacancies,  that  she  did  so  advisedly.  In  their 
appellate  jurisdiction,  a  majority  would  prevail  and  determine  the 
controversy.  If  the  testatrix  intended  that  a  majority  of  the  court  in 
its  appellate  jurisdiction  should  act,  she  could  have  made  her  meaning 
clear  by  simply  investing  the  Supreme  Court  with  the  power  of  ap- 
pointment. If  she  had  done  that,  the  court  would  necessarily  have 
acted  by  majority,  if  all  the  justices  did  not  concur.  If,  however,  they 
did  concur,  three  justices  would  make  the  appointment,  instead  of  a 
majority,  or  two. 

[2]  Did  she  mean  so  to  impose  the  power  of  appointment?  Her  lan- 
guage, under  the  conditions,  is  not  apt  for  the  purpose.  She  names  a 
majority  of  the  justices.  As  we  have  seen,  each  justice,  acting  apart 
from  the  others,  was  empowered  to  exercise  equitable  functions.  Any 
two  of  them,  however,  might  act  together  in  the  performance  of  such 
functions,  and  this  would  constitute  a  majority  of  the  justices  of  *he 
Supreme  Court.  But,  even  yet,  did  the  testatrix  mean  that  they  should 
so  act?  The  justices  in  their  work  at  chambers,  under  the  practice  and 
procedure,  acted  singly,  and  not  in  pairs,  or  by  a  concurrence  of  all.  So 
that,  if  she  meant  that  the  justices  should  act  in  their  official  capacity  as 
chancellors  or  vice  chancellors,  again  her  language  is  inapt.  But,  if 
she  meant  that  the  justices  should  act  in  their  individual  capacity,  then 
her  language  suits  the  occasion,  and  there  is  no  inharmony  or  incon- 
gruity in  her  disposition  of  the  power  of  appointment.  It  is  therefore 
the  more  reasonable  construction  to  suppose  that  the  testatrix  intended 
to  impose  the  power  of  appointment  upon  a  majority  of  the  justices  in 
their  individual,  and  not  in  their  official,  capacity ;  and  we  so  construe 
the  will. 

Further,  the  power  of  appointment,  when  exercised,  is  final.  The 
vacancy  or  vacancies,  whatever  they  may  be,  are  filled  by  the  act.  The 
process  of  appointment  ends  there,  and  no  court  has  authority,  except 
for  just  cause  for  removal,  to  disturb  the  appointment;  that  is  to  say, 
no  court  has  authority  or  power  to  review  or  supervise  the  appointment 
made  by  the  justices. 

[3]  Now,  as  to  the  first  question,  the  Organic  Act  of  the  territory 
(section  84)  declares  that : 

"No  person  shall  sit  as  a  judge  or  juror  in  any  case  in  which  his  relative  by 
affinity  or  by  consanguinity  within  the  third  degree  is  interested,  either  as  a 
plaintiff  or  defendant,  or  in  the  issue  of  which  the  said  judge,  or  juror  may 
have,  either  directly  or  through  such  relative,  any  pecuniary  interest" 
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This  IS  the  act  relied  upon  as  disqualifying  the  Supreme  Justices  to 
act  on  the  circuit  judge's  order  or  decree;  it  being  claimed  that  such 
justices  have  a  personal,  as  well  as  a  property,  interest  in  the  issue  sub- 
mitted for  decision. 

It  having  been  ascertained  that  the  power  of  appointment  was  dele- 
gated to  the  justices  as  individuals,  and  not  as  a  court  or  judges  there- 
of, it  is  scarcely  discernible  how  they  are  affected,  either  personally  or 
pecuniarily.  It  is  absolute  that  they  can  have  no  pecuniary  interest. 
They  get  nothing,  and  can  expect  nothing,  by  reason  of  an  appointment 
to  fill  a  vacancy,  and  can  derive  no  benefit  from  the  act  whatsoever. 
It  is  plain  that  the  personal  interest  is  only  that  which  may  arise  from 
pride  of  opinion  to  have  their  choice  of  appointment  sustained.  This 
does  not  necessarily  entail  judicial  bias.  It  is  not  claimed  that  it  arises 
from  any  relationship  to  the  parties,  either  by  affinity  or  consanguinity. 
Hence,  by  declaration  of  the  Organic  Act,  they  are  not  disqualified. 

These  considerations  lead  to  an  affirmance  of  the  Supreme  Court, 
and  such  will  be  the  order  of  this  court. 


(250  Fed.  150) 

GRAiFF  et  al.  v.  RANKIN  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     April  10,  1917.    Rehearing 
Denied  January  31,  1918.) 

No.  2404. 

1.  Wills  €=»634(8) — Construction — ^Vested  ob  Contingent  Remaindeb. 

A  testator  devised  land  to  a  daughter,  then  unmarried,  and  her  law- 
ful Issue.  In  case  of  her  marriage  he  requested  that  she  and  her  hus- 
hand  should  lease  or  make  such  other  disposition  of  the  land  as  would 
produce  the  most  certain  and  largest  Income,  which  he  directed  should 
be  applied  to  the  education  and  support  of  their  children  and  of  ther.i- 
selves  during  the  natural  life  of  the  daughter,  at  her  death  the  property 
*'to  be  equaUy  distributed  among  her  lawful  issue  and  the  legal  represen- 
tative of  any  of  her  children  that  may  have  previously  died,  to  be  entitled 
to  the  same  share  that  his  or  her  parent  would  have  been  if  then  living.*' 
If  the  daughter  should  die  "without  leaving  any  lawful  issue,"  the  land 
should  descend  to  and  be  equally  divided  among  her  brothers  and  sisters 
and  their  lawful  issue.  Held^  that  the  children  of  the  daughter  took  no 
vested  interest  in  the  remainder  at  their  birth;  the  remainder  not 
being  to  her  children,  but  directly  to  her  **lawful  issue"  Uvlng  at  the 
time  of  her  death,  subject  to  the  further  limitation  that  grandchildren 
together  took  the  share  of  a  deceased  parent,  and  that  untU  the  time 
of  her  death  it  was  contingent. 

2.  Guardian  and  Ward  ^=»79 — Propebtt  Subject  to  Sale — Contingent  In- 

terest. 

Under  the  law  of  Illinois,  as  established  by  decision,  a  contingent  in- 
terest 4n  land  is  not  subject  to  transfer,  either  at  private  or  at  guardian's 
sale. 

3.  Remainders  <S=>1(5 — Sale  of  Property  under  Obdeb  of  Coubt. 

A  court  of  equity  has  power  in  a  proper  proceeding  to  order  the  sale  of 
real  estate,  where  it  appears  that  unless  such  action  is  taken  the  property 
will  be  lost  both  to  life  tenant  and  remainderman,  and  to  extinguish  all 
Interests  therein,  whether  vested  or  contingent,  and  in  Illinois  persons 
then  In  being  and  properly  before  the  court  will  be  deemed  to  represent 

^s^For  other  caaes  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  interests  of  those  unborn  members  of  the  class  whose  Interests  are 
similar  to  theirs. 

4.  Guardian  and  Ward  ^=:>111 — Sale  of  Property  under  Order  of  Court — 

Interest  Conveyed. 

A  guardian,  as  such,  brought  a  suit  in  a  chancery  court  of  Illinois, 
asking  that  land  in  which  his  ward  had  a  contingent  interest  in  remainder 
and  also  an  equitable  interest  in  the  life  estate,  which  was  in  her  mother, 
be  sold,  and  the  proceeds  reinvested  where  it  would  be  more  beneficial  to 
the  ward.  The  ward  was  alone  made  defendant,  and  answered  by  a  guar- 
dian ad  litem.  A  sale  was  decreed,  and  the  guardian  was  directed  to  re- 
port reinvestments  to  the  probate  court.  Held,  that  the  only  interests 
which  the  court  had  Jurisdiction  to  sell  In  such  proceeding  were  those  of 
the  ward,  and  that  since,  under  the  law  of  the  state,  a  contingent  interest 
was  not  subject  to  sale,  the  purchaser  took  only  the  ward's  equitable  in- 
terest in  the  life  estate,  given  her  by  the  will  of  her  grandfather,  and 
which  terminated  with  the  life  estate. 

5.  Adverse  Possession  ^=»77 — Title  or  Interest  Acquired. 

The  deed  made  pursuant  to  such  decree,  however,  which  purported  to 
convey  the  entire  Interest,  gave  the  grantee  color  of  title,  and,  when 
followed  by  exclusive  possession  and  payment  of  taxes  for  more  than  20 
years,  divested  the  estate  of  the  life  tenant;  but,  under  the  law  of  the 
state,  limitation  did  not  begin  to  run  against  the  contingent  remaindermen 
until  the  death  of  the  life  tenant 

6.  Guardian  and  Ward  <S=>108 — Sale  of  Property — Title  or  Interest  Ac- 

quired— Contingent  REMAiNDERifEN — Notice  of  Rights. 

Notwithstanding  the  fact  that  the  will  of  the  record  owner  of  the 
land,  under  which  all  interests  were  derived,  was  not  properly  recorded 
in  the  county  where  the  land  was  situated,  the  grantee  in  the  deed  was 
chargeable  with  notice  of  its  provisions,  where  the  deed  recited  the  decree, 
and  both  the  decree  and  the  petition  on  which  it  was  based  clearly  re- 
ferred to  the  will  and  its  place  of  probate. 

7.  Guardian  and  Ward  <©=>8S — Sale  of  Property — Interei^s  Acquired — 

Contingent  Remaindermen. 

In  the  proceeding  by  the  guardian,  the  court  acquired  Jurisdiction 
only  to  sell  the  minor's  interest,  and  could  not,  as  it  did  not  purport  to, 
give  a  construction  to  the  will  on  which  the  purchaser  had  a  right  to  rely. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  Illinois. 

Suit  in  equity  by  Minnie  A.  Rankin  and  Alexander  C.  Rankin  against 
Charles  Frederick  Graff  and  Emily  B.  Graff.  Decree  for  complain- 
ants, and  defendants  appeal.    Reversed. 

Certiorari  denied,  247  U.  S.  510,  38  Sup.  Ct.  578,  62  L.  Ed.  1242. 

Logan  Hay,  of  Springfield,  111.,  and  Fred  H.  Hand,  of  Cambridge, 
111.,  for  appellants. 

Wm.  J.  Graham,  of  Aledo,  111.,  and  Charles  J.  Scofield,  of  Carthage, 
111.,  for  appellees. 

Before  BAKER,  MACK,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
District  Court  quieting  and  confirming  the  title  of  the  complainants, 
Alexander  C.  Rankin  and  his  wife,  Minnie  A.  Rankin,  to  certain  lands 
in  Mercer  county,  111.,  as  against  the  claims  of  the  defendants,  Charles 
Frederick  Graff,  his  wife,  Emily  B.  Graff,  and  Wilbur  F.  Gilder,  hus- 
band and  sole  devisee  of  Netta  Graff  Gilder,  deceased,  and  dismissing 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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for  want  of  equity  the  cross-bill  of  defendant  Charles  F.  Graff  for  pos- 
session and  accounting. 

Romulus  Riggs  the  testator,  died  in  the  fall  of  1846,  seised  of  the 
land  in  controversy.  He  devised  it  by  the  sixth  section  of  his  will, 
which  reads  as  follows : 

"I  give  and  devise  to  my  daughter,  lUinois  Riggs,  and  to  her  lawful  Issue 
for  their  only  proper  use  and  benefit  the  following  described  thirteen  quarter 
sections  of  land  with  the  appurtenances  thereunto  belonging,  containing  one 
hundred  and  sixty  acres  each,  more  or  less.  The  said  lands  lying  and  being  In 
Mercer  county  and  state  of  Illinois  as  follows,  to  wit:  N.  E.  %,  23,  14  north, 
a  west  [and  describing  12  other  quarters].  If  my  daughter,  Illinois  Riggs, 
should  marry  and  have  lawful  issue  I  request  that  her  lawful  husband  whom- 
soever he  may  be  will  act  In  conjunction  with  his  wife,  my  daughter,  Illinois, 
as  the  agent  and  guardian  of  their  children  and  that  they  will  lease  out  or 
make  such  other  disposition  of  the  said  thirteen  quarter  sections  of  land  as 
will  produce  the  most  certain  and  largest  income,  which  income  it  is  my  will 
and  direction  shall  be  applied  to  the  education  and  support  of  their  children 
and  to  the  support  of  themselves  during  the  natural  life  of  my  said  daughter, 
Illinois,  and  at  her  death  It  is  my  direction  that  as  many  of  their  children 
as  shaU  be  twenty-one  years  of  age  or  if  they  be  daughters  and  married  be- 
fore that  time  then  at  eighteen  years  of  age  they  shall  at  once  receive  their 
equal  proportion  of  said  property,  and  their  lawful  father,  my  son-in-law, 
whomsoever  he  may  be,  if  then  living,  shall  continue  to  receive  and  control 
the  income  from  the  balance  of  the  property  for  the  sole  use  and  benefit  of 
sudi  of  my  daughter,  Illinois'  children  as  may  be  under  lawful  age  at  their 
mother's  death,  and  shall  deliver  to  each  child  his  or  her  equal  proportion 
of  the  same  so  soon  as  they  become  twenty-one  years  of  age,  or  if  there  shall  be 
daughters  and  they  are  married  before  that  time  then  they  are  to  receive 
their  proportion  at  eighteen  years  of  age,  so  that  at  the  time  the  youngest 
child  of  my  daughter,  Illinois,  shall  be  of  lawful  age,  the  property  and  in- 
come from  the  same  will  be  equally  divided  among  them  and  their  lawful 
father,  my  son-in-law,  whomsoever  he  may  be,  will  be  fully  discharged  from 
guardianship  and  have  no  further  control  or  interest  in  the  same.  Neverthe- 
less, if  any  or  all  of  my  daughter  Illinois*  children  should  arrive  at  lawful 
age  before  her  death,  the  property  is  not  to  be  divided  among  them  during  her 
lifetime,  but  to  remain  with  her  and  her  husband  for  their  mutual  use  and 
benefit  of  them  all  until  her  death  when  it  is  to  be  equally  distributed  among 
her  lawful  issue  and  the  legal  representative  of  any  of  her  children  that 
may  have  previously  died,  to  be  entitled  to  the  same  share  that  his  or  her 
parent  would  have  been  if  then  living.  If,  however,  my  said  daughter, 
Illinois  Riggs  should  die  without  leaving  any  lawful  issue,  then  I  direct  that 
the  above  described  thirteen  quarter  sections  of  land  with  the  appurtenances 
shall  at  her  death  descend  to  and  be  equally  divided  among  her  brothers  and 
sisters  and  their  lawful  issue,  in  the  same  manner  as  they  would  have  de- 
scended to  her  issue  had  she  left  any." 

His  will  was  duly  probated  at  testator's  domicile  in  the  county  of 
Philadelphia,  state  of  Pennsylvania,  and  was  recorded  in  Adams  coun- 
ty and  Mercer  county,  111.,  in  1849  and  1874,  respectively,  but  before 
the  commencement  of  this  suit  the  necessary  statutory  certificate  of 
probate  had  not  been  filed  for  record. 

Illinois  Riggs,  to  whom  the  testator's  Mercer  county  lands  were  de- 
vised, was  a  spinster  at  the  time  of  his  death.  In  March,  1847,  she 
married  Charles  H.  Graff.  In  1848  a  daughter  was  born  to  them.  On 
July  29,  1853,  Charles  H.  Graff  was  appointed  by  the  county  court  of 
Peoria  county.  111.,  guardian  of  his  minor  daughter,  Netta.  On  August 
2,  1853,  he  filed  on  the  chancery  side  of  the  circuit  court  of  Mercer 
county  a  petition  to  sell  real  estate,  reciting  the  execution  and  probate 
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in  PhUadelphia  of  the  will  of  Romulus  Riggs,  the  substance  of  the 
sixth  clause,  the  petitioner's  marriage  to  Illinois,  the  birth  of  their 
child,  Netta,  her  minority,  and  his  appointment  as  her  guardian  by  the 
county  court  of  Peoria,  111.  He  further  alleged  that  Netta  had  no  prop- 
erty of  any  kind  applicable  to  her  education  and  support  as  contem- 
plated by  the  will  of  the  testator,  that  the  taxes  upon  the  land  were 
heavy,  that  the  lands,  being  wild  and  uncultivated,  produced  no  income 
whatever,  and  that  no  money  was  thus  received  to  preserve  them  from 
waste.  The  petitioner  thereupon  charged  and  prayed  that  the  pro- 
ceeds of  the  sale  thereof  be  invested  in  such  manner  that  a  yearly  in- 
come could  be  derived  therefrom,  to  be  applied  towards  the  education 
and  support  of  Netta  Graff,  that  Netta  Graff  be  made  a  party  to  the 
proceedings,  and  that  a  guardian  ad  litem  be  appointed.  Affidavit  of 
her  nonresidence  was  duly  filed;  a  decree  was  entered  at  the  April 
term,  1854,  which,  after  reciting  due  notice  to  the  defendant  of  the 
pendency  of  the  suit,  appointed  a  guardian  ad  litem ;  and  thereupon, 
after  further  reciting  the  filing  of  an  answer  by  him,  the  decree  found 
the  facts  as  set  out  in  the  petition,  and  ordered  the  property  to  be  sold 
by  a  commissioner  and  deeds  to  be  executed  by  him  to  the  purchasers. 
Pursuant  to  this  decree,  the  land  was  sold  and  conveyed  to  one  Thom- 
as Morehead,  by  deed  dated  and  recorded  in  June,  1854.  This  commis- 
sioner's deed  recited  the  decree  in  haec  verba.  By  mesne  conveyances 
the  property  came  to  the  complainant,  Alexander  C.  Rankin ;  he  and 
those  under  whom  he  claimed  have  held  possession  thereof  in  good 
faith  and  regularly  paid  the  taxes  thereon  since  1854. 

Netta  Graff,  who  had  married  Wilbur  F.  Gilder,  died  in  1897,  with- 
out having  had  a  child  born  to  her.  Her  husband,  the  sole  beneficiary 
under  her  will,  was  a  party  defendant  to  these  proceedings,  but  dis- 
claimed any  interest  and  did  not  join  in  this  appeal.  Charles  Freder- 
ick Graff,  the  other  and  younger  child  of  Illinois,  the  principal  defend- 
ant herein,  was  born  in  1862.  It  was  to  quiet  and  establish  their  title, 
as  against  his  threatened  ejectment  action,  that  the  complainants 
brought  their  bill  in  March,  1913.  To  the  amended  bill,  filed  in  Octo- 
ber, 1915.  defendants  filed  their  answer,  including  a  cross-complaint. 
Plaintiffs  contend :  First,  that  Morehead,  their  remote  grantor,  se- 
cured a  valid  title  to  the  property  in  controversy  by  virtue  of  the  pro- 
ceedings in  the  circuit  court  of  Mercer  county  in  1853 ;  second,  that, 
if  the  legal  title  were  not  transferred  as  the  result  of  such  proceedings, 
they  nevertheless  acquired  title  under  both  sections  1  and  6  of  the  limi- 
tation act  (Illinois  Revised  Statutes,  c.  83) ;  third,  that,  in  any  event, 
the  defendant  Charles  Frederick  Graff  is  debarred  by  his  laches,  and  is 
estopped  from  asserting  any  rights,  in  view  of  his  own  delay  and  plain- 
tiffs' erection  of  valuable  improvements  upon  the  land  in  the  honest 
belief  of  ownership.  The  defendants,  denying  plaintiffs'  contention, 
seek  possession  by  their  counterclaim. 

If  the  estate  limited  to  the  children  of  Illinois  by  the  will  of  her 
father,  Romulus  Riggs,  vested  in  each  at  its  birth,  rather  than  at  the 
death  of  IlHnois,  Netta's  vested  interest  was  subject  to  a  decree  of  sale 
on  petition  to  the  proper  court  in  order  to  provide  for  her  education 
and  support,  and,  if  the  commissioner's  sale  was  thus  made,  the  pur- 
162  C.C.A.— 19 
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chaser  acquired  that  vested  interest.  Since  the  remainder,  if  vested, 
was  subject  to  open  to  let  in  her  brother  subsequently  bom,  the  interest 
thus  sold  would  be  an  undivided  half  of  the  remainder,  subject  to  Il- 
linois' life  estate.  If,  however,  the  remainder  was  contingent,  then  in 
Illinois  it  was  not  subject  to  transfer  either  at  private  or  at  guardian's 
sale,  and  in  that  event,  subject  only  to  the  question  hereinafter  con- 
sidered as  to  whether  the  Mercer  county  proceedings  were  for  a  guard- 
ian's sale,  the  commissioner's  deed  conveyed  no  title  to  Morehead. 

[1]  1.  We  therefore  consider,  in  the  first  place,  the  nature  of  the 
interest  acquired  by  the  children  of  Illinois  under  the  will.  The  direct 
devise  to  Illinois  Riggs  and  her  lawful  issue  is  limited  and  explained  by 
the  subsequent  provisions.  Concededly,  Illinois  obtained  only  the  le- 
gal life  interest,  subject  to  an  equitable  charge  on  the  income  for  the 
support  and  education  of  her  children  and  for  the  support  of  herself 
and  her  husband.  Concededly,  too,  the  provision,  authorizing  Illinois 
and  her  husband  to  "lease  or  make  such  other  disposition  of  the  said 
thirteen  quarter  sections  of  land  as  will  produce  the  most  certain  and 
largest  income,"  did  not  empower  them  to  sell  the  fee. 

To  support  their  contention  that  the  interest  of  the  children,  other 
than  their  equitable  interest  in  the  Jife  estate,  is  but  a  contingent  re~ 
mainder,  defendants  urge  certain  clauses  of  the  will,  which  they  con- 
tend indicate  that  the  testator's  scheme  for  the  division  of  his  estate 
contemplated  that  his  grandchildren's  interest  should  be  contingent  up- 
on their  surviving  their  mother.  They  further  contend  that  the  Illinois 
court  has  in  past  decisions  placed  such  a  construction  upon  similar  ex- 
pressions that  these  words  have  obtained  in  Illinois  property  law  a  pri- 
mary meaning,  which  the  courts  should  apply,  in  the  absence  of  an  ex- 
press contrary  intention  or  other  strong  counterbalancing  considera- 
tions. The  important  clauses  are  those  providing  that  at  Illinois'  death 
the  property  "is  to  be  equally  distributed  among  her  lawful  issue  and 
the  legal  representatives  of  any  of  her  children  that  may  have  previ- 
ously died,  to  be  entitled  to  the  same  share  that  his  or  her  parent  would 
have  been  if  then  living."  Legal  representatives,  in  the  light  of  the 
context,  clearly  refers  to  the  grandchildren  of  Illinois.    "If,  however, 

*  *     *     Illinois  should  die  without  leaving  any  lawful  issue,  then 

*  *  *  the  land  *  *  *  shall  at  her  death  descend  to  and  be 
equally  divided  among  her  brothers  and  sisters  and  their  lawful  issue." 

The  remainder  is  not,  as  in  Lackenmyer  v.  Gehlbach,  266  111.  11, 
107  N.  E.  202,  to  the  children  of  Illinois  with  a  gift  over,  in  case  any 
child  die  in  her  lifetime,  to  the  children  or  legal  representatives  of 
such  child ;  it  is  directly  to  "her  lawful  issue,"  with  the  further  limi- 
tation that  grandchildren  together  take  a  deceased  child's  share.  The 
gift  to  the  issue,  including  such  grandchildren,  is,  however,  expressed 
as  direct,  not  as  substitutional ;  the  remainder  is  not  to  children,  sub- 
ject to  be  divested,  in  case  of  a  child's  death,  in  favor  of  that  diild's 
children,  but  to  lawful  issue.  Clearly,  however,  all  descendants  do 
not  take  at  birth ;  it  is  not  a  gift  to  the  class  of  descendants.  Further- 
more, the  remainder  is  not  to  "lawful  issue  and  legal  representatives" 
of  deceased  children ;  this  clause  as  to  the  legal  representatives  merely 
describes  the  extent  of  their  interest,  a  child's  share — in  other  words, 
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a  direction  that  the  division  is  to  be  per  stirpes  among  her  lawful  is- 
sue. But  among  which  of  the  lawful  issue,  if  issue  is  not  the  whole 
class  of  descendants?  Clearly  only  such  children  as  survive  Illinois 
and  the  descendants  surviving  her  of  deceased  children. 

Even  in  the  case  of  a  direct  remainder  to  children,  with  a  gift  over 
to  the  surviving  issue  in  case  a  child  die  before  the  life  tenant,  the 
statement  that  the  issue  of  the  child  so  dying  shall  take  the  share 
which  "the  parent  would  have  taken  if  living  at  her  dea<h"  is  deemed 
sufficient  to  indicate  an  intent  that  only  such  children  and  issue  of  de- 
ceased children  as  survive  the  life  tenant  shall  take ;  the  remainder  is 
held  contingent.  People  v.  Byrd,  253  111.  223,  97  N.  E.  293 ;  Cum- 
mings  V.  Hamilton,  220  111.  480,  77  N.  E.  264.  See,  however,  People 
V.  Carpenter,  264  111.  400,  106  N.  E.  302,  involving  only  personal  prop- 
erty, in  which  the  earlier  cases  were  not  cited,  and  these  significant 
words  not  commented  upon.  If,  as  we  believe,  People  v.  Byrd  is  a 
correct  statement  of  Illinois  law,  then  a  fortiori  must  the  remainder  to 
the  lawful  issue  of  Illinois,  a  direct,  not  a  substitutional,  remainder, 
both  as  to  children  and  grandchildren,  be  deemed,  in  view  of  the  sub- 
sequent clause,  a  remainder  to  such  of  Illinois'  children  as  survive  her 
and  the  descendants  surviving  her  of  such  of  them  as  may  die  in  her 
lifetime;  clearly  a  remainder  subject  to  the  condition  precedent  of 
surviving  Illinois,  and  therefore  contingent.  Pitzer  v.  Morrison,  272 
111.  291,  111  N.  E.  1017,  and  McClintock  v.  Meehan,  273  111.  434,  113 
N.  E.  43,  cited  by  plaintiffs,  cast  no  doubt  on  this  conclusion. 

The  gift  over  to  Illinois'  brothers  and  sisters  tends  to  confirm  this 
interpretation ;  it  is  not  to  take  place  in  the  event  of  Illinois  dying  with- 
out having  had  issue,  the  natural  expression  if  the  interests  of  Illinois' 
children  vested  upon  their  birth,  but  only  in  case  Illinois  dies  without 
leaving  any  lawful  issue.  If  the  estates  limited  to  the  children  of  Illi- 
nois  were  held  to  be  vested  remainders,  they  would  be  divested  by  this 
clause  in  favor  of  Illinois'  brothers  and  sisters,  the  testator's  own  chil- 
dren, only  in  case  no  descendant  survived  Illinois;  but,  if  any  one 
descendant  survived  her,  then  not  only  would  that  descendant  have  the 
entire  disposition  of  his  estate,  but  those  children  who  died  childless 
before  her  could  have  devised  their  vested  interest  to  strangers.  On 
the  other  hand,  if,  as  we  hold,  the  remainder  to  Illinois'  children  and 
their  descendants  is  contingent,  then  on  Illinois'  death  the  property 
must  go  to  the  testator's  own  family— either  to  Illinois'  descendants, 
if  any  survive  her,  or,  if  none,  then  to  her  brothers  and  sisters. 

It  follows,  therefore,  that  Netta  Graff,  at  the  time  of  the  sale  of  the 
land  under  the  order  of  the  circuit  court  of  Mercer  county.  111.,  had 
only  a  contingent  interest  in  the  remainder. 

[2]  2.  If  the  proceedings  in  the  Mercer  county  circuit  court  were 
merely  a  guardian's  sale  of  the  minor's  estate,  either  by  virtue  of  the 
statute  or  under  the  general  power  of  a  court  of  chancery  over  the 
property  of  minors,  no  interest  in  the  remainder  was  thereby  acquired, 
because,  in  the  first  place,  that  contingent  interest  never  became  vested 
in  fact,  and,  in  the  second  place,  under  Illinois  law,  a  contingent  inter- 
est is  not  the  subject-matter  of  sale.  Hill  v.  Hill,  264  111.  219,  227, 
106  N.  E.  262.  At  the  best,  the  purchaser  acquired  Netta's  equitable 
interest  in  the  life  estate,  which  expired  at  her  death. 
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[3  J  But  It  IS  urged  that  the  suit  in  chancery  in  the  circuit  court  of 
Mercer  county  was  more  than  a  guardian's  proceeding  to  sell  his 
ward's  property;  that  it  was  a  suit  to  save  all  interests  in  the  land, 
by  a  sale  thereof  and  reinvestment  of  the  proceeds.  There  can  be  no 
doubt  of  the  power  of  a  court  of  equity,  in  a  proper  proceeding,  to 
order  the  sale  of  real  estate  when  it  is  necessary  for  the  preservation 
of  the  estate;  and  where  it  appears  that,  unless  such  action  is  taken, 
the  property  will  be  lost  both  to  life  tenant  and  remainderman,  a  court 
of  equity  may  decree  the  sale  of  the  real  estate,  so  as  to  extinguish  all 
interests  therein,  whether  contingent  or  vested.  Gavin  v.  Curtin,  171 
111.  640,  49  N.  Er  523,  40  L.  R.  A.  776;  Bklridge  v.  Coffey,  184  111.  7Z , 
56  N.  E.  411 ;  Thompson  v.  Adams,  205  111.  552,  69  N.  E.  1.  It  is 
further  clear  that  in  IlHnois  persons  then  in  being  and  properly  before 
the  court  will  be  deemed  to  represent  the  interests  of  those  unborn 
members  of  the  class  whose  interests  are  similar  to  theirs ;  and  this,  be- 
cause they  are  not  likely  to  suffer  as  long  as  all  living  persons  similarly 
interested  in  the  property  are  made  parties  to  the  suit.  Hale  v.  Hale, 
146  111.  227,  33  N.  E.  858,  20  L.  R.  A.  247. 

[4]  Here,  however,  no  attempt  was  made  to  extinguish  all  present 
interests  in  the  property ;  neither  Illinois,  the  legal  life  tenant,  nor  the 
heirs  of  Romulus  Riggs,  as  owners  of  the  reversion,  subject  only  to 
the  contingent  remainder,  were  made  parties  defendant.  Whether  in 
Illinois,  under  such  a  proceeding,  a  vested  remainder  might  be  sold, 
so  as  to  bind  unborn  members  of  the  class,  even  if,  for  want  of  juris- 
diction over  the  life  tenant,  the  life  estate  is  not  divested,  we  need  not 
determine;  for  we  have  held  that  Netta's  interest  in  the  remainder 
was  contingent,  not  vested.  And  while  if,  in  addition  to  the  living  rep- 
resentatives of  the  contingent  interests,  the  owners  of  all  vested  legal 
interests  were  subject  to  the  jurisdiction  of  the  court,  the  land  might  be 
sold,  and  thereby  the  contingent  remainders  destroyed,  just  as  at  com- 
mon law  and  in  Illinois  (Bond  v.  Moore,  236  111.  576,  86  N.  E.  386,  19 
L.  R.  A.  [N.  S.]  540)  contingent  remainders  would  be  destroyed  if  the 
owners  of  the  vested  interests  merged  their  titles,  the  court  was  as 
powerless  as  the  contingent  beneficiaries  to  effectuate  a  valid  convey- 
ance in  Illinois  of  the  contingent  remainders  as  such. 

Furthermore,  however,  it  is  perfectly  clear,  from  every  step  in  the 
proceedings,  that  no  attempt  was  made  to  have  the  court  do  more  than 
decree  the  sale  of  a  minor's  estate.  The  suit  was  brought  by  the  guard- 
ian ;  as  such,  he  had  no  legal  or  equitable  interest  in  the  property ;  as 
guardian,  he  could  not  properly  have  been  the  complainant  in  a  suit 
to  sell  the  entire  property  in  order  to  save  the  interests  of  all  concerned. 
The  ward  was  the  sole  defendant ;  she- was  made  such  in  her  personal, 
and  not  in  any  representative,  capacity.  The  decree  provided  that  re- 
ports of  reinvestment  be  made,  not  to  the  circuit,  but  to  the  county, 
court,  and  necessarily  in  the  matter  of  the  estate  of  the  minor,  Netta 
Graff.  Hers  was  the  sole  interest  attempted  to  be  protected  or  dis- 
posed of ;  no  provision  was  made  or  prayed  for  in  the  interest  of  any 
other  parties,  living  or  unborn.  And,  while  the  decree  ordered  the 
sale  of  the  land,  a  purchaser  thereunder  could  acquire  at  best  only 
such  interest  therein  as  the  court,  under  its  jurisdiction  over  the  per- 
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sons  and  subject-matter,  could  effectually  direct  to  be  sold.  We  con- 
clude, therefore,  that  under  these  proceedings,  nothing  more  than  Net- 
ta's  interest  in  the  life  estate  could  be  passed  to  the  purchaser. 

[5]  3.  The  commissioner's  deed,  however,  gave  to  the  purchaser 
color  of  title  to  the  entire  property.  He  and  his  successors  have  paid 
all  taxes,  and  have  held  open,  notorious,  exclusive,  and  adverse  posses- 
sion under  claim  and  color  of  title,  for  more  than  20  years.  Clearly 
the  legal  life  estate  of  Illinois  was  thereby  divested,  and  with  it  nec- 
essarily the  equitable  charges  thereon.  And  if  the  entire  legal  fee  had 
been  vested  in  Illitiois,  in  trust  for  her  issue,  they  as  cestuis  que  trustent 
would  have  been  barred,  irrespective  of  the  nature  of  their  equitable 
interest.    Waterman  Hall  v.  Waterman,  220  111.  569,  77  N.  E.  142. 

But,  in  Illinois,  both  independently  of  and  by  virtue  of  section  3  of 
the  limitation  act  (Revised  Statutes,  c.  83),  to  that  extent  limiting  both 
sections  1  and  6  of  that  act,  neither  the  20  nor  the  7  year  period  begins 
to  run  against  a  contingent  remainderman  until  the  expiration  of  the 
life  estate ;  in  this  case,  until  the  death  of  Illinois.  Weigel  v.  Green, 
218  111.  227,  75  N.  E.  913.  If  Nelson  v.  Davidson,  160  111.  254,  43  N. 
E.  361,  31  L.  R.  A.  325,  52  Am.  St.  Rep.  338,  though  contrary  to, the 
implications  both  of  earlier  and  later  decisions,  represents  the  present 
law  of  Illinois,  its  scope  is  not  to  be  extended;  the  reason  there  as- 
signed for  holding  that  the  statute  of  limitations  will  begin  to  run 
against  a  vested  remainder  before  the  termination  of  the  life  estate, 
namely,  that  the  vested  remainderman  might  have  protected  himself  by 
paying  the  taxes  and  is  in  default  in  not  so  doing,  is  entirely  inap- 
plicable to  a  contingent  remainder. 

[8]  It  is  contended,  however,  that  this  limitation  on  the  acquisition 
of  title  by  adverse  possession,  whether  common-law  or  statutory,  is 
not  applicable  in  favor  of  a  remainderman,  claiming  under  a  will  not 
properly  recorded;  that  inasmuch  as,  against  such  a  claimant,  a  bona 
fide  purchaser  of  the  property  without  actual  or  constructive  notice  of 
the  rights  under  the  will  is  protected  under  section  30  of  the  record- 
ing act  (Hurd's  Rev.  St.  1917,  c.  30),  it  is  immaterial  whether  such 
purchaser  acquires  title  from  the  heirs  of  the  testator,  or  only  color  of 
title  followed  by  adverse  possession  and  payment  of  taxes  for  the  stat- 
utory period.  In  support  thereof,  Dugan  v.  FoUett,  100  111.  581  (fol- 
lowed by  Lewis  v.  Bamhart,  145  U.  S.  56,  12  Sup.  Ct.  772,  36  L.  Ed. 
621,  and  Lewis  v.  Pleasants,  143  111.  271,  30  N.  E.  323,  32  N.  E.  384), 
is  relied  upon. 

In  Dugan  v.  Follett,  several  properties  and  conveyances  were  in- 
volved; the  court  did  not  distinguish  between  them.  As  to  one  of 
the  properties,  the  case  holds  in  effect  that  a  purchaser,  X.,  from  A.  and 
B.,  who  do  not  appear  in  the  record  chain  of  title,  and  whose  only  le- 
gal right  is  under  an  unrecorded  conveyance  from  the  record  owner 
granting  a  life  estate  to  A.,  with  remainder  to  B.,  C,  and  D.,  has  good 
title,  after  the  statutory  limitation  period  has  expired,  as  against  C.  and 
D.,  if  at  the  time  of  purchase  X.  had  neither  actual  nor  constructive 
notice  of  C.'s  and  D.'s  rights;  further,  that  X.  is  not  constructively 
charged  with  notice  of  the  interests  acquired  by  C.  and  D.  under  the 
unrecorded  deed  from  the  record  owner  by  reason  solely  of  the  fact 
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that  X.  can  trace  his  record  title  only  through  that  deed.  Whether 
this  case  and  the  Lewis  Cases  correctly  represent  the  present  law  of 
Illinois  on  this  subject,  and  whether  the  limitation  period  is  of  any 
moment  in  the  determination  of  the  issues,  we  need  not  inquire.  See 
Weigel  V.  Green,  218  111.  227,  75  N.  E.  913.  For  clearly  the  court  did 
not  determine,  and  did  not  intend  to  determine,  that  X.  would  not  be 
chargeable  with  notice  of  the  rights  of  C.  and  D.,  if  in  the  deed  to 
X.  the  grantors,  A.  and  B.,  had  recited  the  deed  from  the  record  own- 
er to  A.,  B.,  C,  and  D.  in  such  a  way  as  would  have  enabled  X.  to  learn 
its  provisions. 

In  the  instant  case,  the  deed  of  the  commissioner,  the  decree  of  the 
court,  and  the  petition  on  which  it  is  based,  all  refer  clearly  and  un- 
equivocally to  the  will  of  the  record  owner,  Romulus  Riggs,  as  proven 
in  the  courts  of  Philadelphia,  Pa. ;  thereby  the  grantee  was.  charged 
with  notice  of  its  provisions,  as  fully  and  effectively  as  if  the  will  and 
the  proper  certificate  of  its  probate  had  been  recorded  in  Mercer 
county  before  the  commencement  of  those  proceedings ;  neither  he  nor 
any  one  claiming  under  him  came  within  the  protection  of  section  30 
of  the  recording  act  as  a  purchaser  without  notice.  Weigel  v.  Green, 
supra. 

[7]  But  plaintiflFs  urge  that,  if  by  these  proceedings  they  are  charge- 
able with  notice  of  the  will,  then  they  have  a  right  to  rely  on  the  con- 
struction thereof  by  the  court ;  and  they  further  urge  that,  as  the  court 
directed  the  sale  of  the  land,  it  necessarily  construed  the  will  as  grant- 
ing such  an  interest,  be  it  to  Netta  Graff  alone,  or  to  the  class  of  which 
she  was  the  living  representative,  as  enabled  the  commissioners  to  con- 
vey the  complete  title.  The  proceedings,  however,  were  not  to  con- 
strue the  will,  but  to  sell  a  minor's  interest;  the  court  acquired  juris- 
diction only  over  her  interest  in  the  land ;  neither  the  property,  vested 
or  contingent,  of  other  persons,  nor  the  persons  themselves,  were  sub- 
ject to  the  jurisdiction  of  the  court;  it  is  elementary  that,  as  to  them 
and  to  their  interest,  if  any,  in  the  land,  the  decree  was  without  any 
binding  force.  Peterson  v.  Jackson,  196  111.  40,  63  N.  E.  643.  More- 
over, the  decree  does  not  purport  to  construe  the  will  or  to  determine 
any  rights  thereunder.  And  while  reliance  thereon  may  evidence  the 
good  faith  of  the  original  purchaser  at  the  commissioner's  sale,  it 
does  not  relieve  him  from  constructive  notice  of  the  will  and  its  pro- 
visions as  they  may  be  construed  and  determined  by  a  court  having  ju- 
risdiction of  the  parties  and  the  subject-matter. 

4.  Plaintiffs,  however,  urge  that  an  exception  to  the  rule  that  the 
statute  of  limitation  begins  to  run  against  a  remainderman  only  at  the 
expiration  of  the  life  estate  must  be  implied,  if  the  remainderman  is 
also  interested  in  the  life  estate  and  has  permitted  his  interest  therein  to 
be  barred.  We  need  not  consider  whether  under  any  circumstances 
this  contention  is  sustainable.  McCoy  v.  Poor,  56  Md.  197;  contra, 
Mara  v.  Brown,  1895,  2  Ch.  69,  96;  Franke  v.  Berkner,  67  Ga.  264; 
East  Rome  Town  Co.  v.  Cothran,  81  Ga.  359,  8  S.  E.  737.  For,  in  the 
instant  case,  defendant  Graff,  after  he  became  of  age,  could  not  have 
brought  or  caused  to  be  brought  any  effective  action  against  plaintiffs. 
His  was  an  equitable  interest  in  his  mother's  legal  life  estate;  many 
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years  before  he  became  of  age  that  estate  and  the  equitable  interests 
dependent  thereon  had  been  lost  by  limitation. 

5.  Nor  can  defendant  Graff  be  charged  with  laches  because  of  any 
act  or  conduct  prior  to  1911.  He  was  under  no  duty  and  therefore 
is  charged  with  no  wrongdoing  or  negligence  for  failure  to  attempt  to 
compel  his  mother  to  begin  what  inevitably,  after  he  became  of  age, 
would  have  been  an  unsuccessful  action  to  recover  the  life  estate. 
With  his  personal  rights  against  his  mother  for  her  failure  during  his 
infancy  to  protect  his  interests,  plaintiffs  are  not  concerned.  Even, 
if  he  knew  of  his  prospective  rights  in  the  contingent  remainder,  he 
owed  no  duty  to  plaintiff,  either  to  assert  them  before  he  could  success- 
fully do  so,  or  to  notify  them  of  an  intention  to  assert  them  if  and 
when  they  should  become  vested.  He  had  no  better  knowledge  than 
they  of  the  facts ;  they  were  chargeable  with  notice  of  the  will  and  its 
probate ;  he,  at  best,  had  actual  knowledge  of  its  contents ;  each  had 
the  same  opportunity  to  ascertain  and  to  determine  what  rights  were 
conferred  thereunder. 

6.  Within  two  years  after  Graff's  interest  was  vested,  this  suit  was 
begun,  and  ejectment  proceedings  thereby  hindered.  During  that  time, 
plaintiffs  did  not  change  their  position.  The  delay  in  no  manner  af- 
fected or  could  affect  the  evidence  in  this  case.  Irrespective,  there- 
fore, of  plaintiff's  inability  to  base  affirmative  relief  of  the  character 
here  sought  on  laches,  or  on  any  weakness  in  defendant's  title,  and 
without  determining  whether  or  not  laches  is  a  proper  defense  to  a 
counterclaim  based  on  strictly  legal  rights,  sought  to  be  enforced  in 
equity  only  because  plaintiff  had  haled  defendant  into  that  forum, 
we  are  of  the  opinion  that  defendants  Graff  are  not  chargeable  there- 
with. 

7.  Every  element  of  an  estoppel  as  against  Graff  is  absent  from  the 
case;  he  made  no  misrepresentations;  he  was  not  silent  when  duty 
compelled  him  to  speak;  plaintiffs  did  nothing  in  reliance  upon  or 
because  of  his  position,  other  than  to  pay  the  taxes  that  accrued 
after  1911 ;  and  during  that  period  they  enjoyed  the  possession  of  the 
premises. 

8.  It  follows,  therefore,  that  plaintiffs  can  recover  nothing  under 
their  bill,  and  that  defendants  are  entitled  to  relief  under  their  answer 
as  a  cross-bill.  As  plaintiffs,  however,  made  their  improvement3  in 
good-faith  belief  in  their  ownership  of  the  land,  equity  requires  that  the 
accounting  be  limited  to  the  fair  rental  value  of  the  land,  without  im- 
provements, from  March,  1911,  less  the  taxes  thereon  paid  by  plain- 
tiffs, and  that  the  decree  therefor  and  for  the  possession  be  condi- 
tioned upon  defendant  paying  the  enhanced  value  of  the  premises,  due 
to  the  improvements  now  thereon  and  made  by  plaintiffs  or  their  pred- 
ecessors in  title. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 
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(250  Fted.  160) 

GENERAL  INV.  CO.  v.  LAKE  SHORE  &  M.  S.  RT.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixtli  Circuit    February  16,  1918.) 

No.  2939. 

1.  Removal  of  Causes  ^=>106 — Remand — Waiver  of  Right. 

If  general  federal  jurisdiction  exists,  the  want  of  local  Jurisdiction  or 
venue  in  the  particular  federal  court  to  which  a  cause  has  been  removed 
is  waived,  where  the  plaintiff,  after  the  i*emoval,  without  challenging 
such  Jurisdiction  by  motion  to  remand  or  otherwise,  consents  to  and 
accepts  such  jurisdiction  by  affirmative  acts  in  recognition  thereof  and 
involdng  its  exercise. 

2.  coubtb  ^=s>12{3) — jubisdiction — fokeion  corporations — subjection   to 

State  Pbocess. 

A  foreign  corporation  is  not  amenable  to  process  In  a  court  of  anothei 
state,  unless  it  is  actually  doing  business  in  that  state  of  such  character 
and  extent  as  to  warrant  the  inference  that  it  has  subjected  itself  to  the 
jurisdiction  and  laws  of  such  state  and  the  process  is  served  on  an  au- 
thorized officer  or  agent. 

3.  Removal  of  Causes  ^=»112 — Jurisdiction  of  Pabties  Acquibed— Validi- 

ty OF  Sebvice. 

The  validity  of  the  service  of  process  in  a  state  court  may  be  questioned 
after  removal  to  a  federal  court;  the  sherilTs  return  not  being  conclu- 
sive, and  the  question  of  Jurisdiction  being  one  for  the  ultimate  deter- 
mination of  the  federal  court 

4.  Railboads     «=s>33(2) — Fobbion     Cobpobations — •'Doing     Business"     in 

State. 

The  New  York  Central  &  Hudson  River  Railroad  Company,  a  New  York 
corporation,  owned  no  road  and  maintained  no  office  or  agent  in  Ohio, 
but  its  road  was  operated  in  connection  with  that  of  the  Lake  Shore  & 
Michigan  Southern  Railway  Company,  which  ran  through  that  state; 
through  trains  over  the  two  lines  being  run  between  New  York  and 
Chicago.  Agents  for  both  companies  sold  tickets  good  over  either  or 
both  lines  under  the  general  name  of  "New  York  Central  Lines";  the 
proceeds  being  divided  at  periodical  settlements  according  to  the  service 
rendered  by  each  company.  Held,  that  the  Central  Company  did  not  do 
business  in  Ohio,  and  that  a  court  of  that  state  did  not  obtain  jurisdic- 
tion over  it  by  service  of  process  on  an  agent  of  the  Lake  Shore  Company. 

lEd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

5.  Equity  ^=»362 — Gbound  fob  Dismissal — Defects  as  to  Pabties. 

A  court  of  equity  cannot  make  a  decree  between  the  parties  before 
it  which  necessarily  affects  the  rights  of  an  absent  person,  who  is  in 
such  case  an  indispensable  party ;  but  a  bill  is  not  to  be  dismissed  in  its 
entirety,  because  of  the  absence  of  a  person  who  is  indispensable  to 
granting  all  the  relief  prayed  for,  if  there  is  any  separable  matter  as 
to  which  complete  relief  may  be  given,  not  affecting  the  rights  of  such 
absent  person. 

6.  Cobpobations  ^=>201 — Suit  to  Enjoin  Voting  of  Stock — Pabties. 

A  stockholder  in  a  corporation  is  an  indispensable  party  to  a  suit  to 
enjoin  him  from  voting  his  stock  at  a  stockholders'  meeting. 

7.  CoBPOBATiop;8  ^=»584 — Sun  to  Enjoin  Meroeb — PABTiEa 

To  a  suit  by  a  stockholder  to  enjoin  the  corporation  from  entering 
into  an  illegal  merger  with  another  corporation,  such  other  corporation 
need  not  be  made  a  party,  where  it  has  acquired  no  vested  contract  right 
in  the  proposed  consolidation,  although  it  may  own  the  majority  of  the 
stock  of  the  first  corporation. 
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&  Corporations  «=»189(9) — Suit  by  Stockholder — Parties. 

To  a  suit  by  9  stockholder  for  the  appointment  of  a  receiver  of  stocks 
of  subsidiary  companies  alleged  to  be  held  illegally  by  the  corporation, 
and  for  the  disposition  of  such  stocks  another  stockholder,  although  own- 
ing the  majority  interest,  is  not  an  indispensable  party. 

9.  Courts  ^=>351% — Motion  to  Dismiss — ^DisicissAii  as  to  Part  of  Biuu 

A  motion  to  dismiss  made  under  equity  rule  29  (198  Fed.  xxvl,  115  C. 
C.  A.  xxvl),  going  to  the  entire  bill,  as  in  case  of  a  demurrer  under  the 
old  practice,  must  fail,  if  any  part  of  the  bill  Is  good  against  it;  but 
where  there  is  a  defect  of  parties,  which  would  prevent  the  court  from 
granting  a  part  of  the  relief  prayed  for,  the  court  may  properly  dismiss 
so  much  of  the  bill  as  relates  to  that  matter. 

10.  Corporations  ^=>189(11) — Suit  by  Stockholder — Sufficiency  of  Biix. 

A  bill  by  a  stockholder  to  enjoin  the  corporation  from  doing  an  illegal 
act  held  sufficient  on  its  face  against  a  motion  to  dismiss. 

11.  Corporations  ^=>189(11) — Stockholders'   Suits — Sufficiency  of  Bill. 

Equity  rule  27  (198  Fed.  xxv,  115  C.  C.  A.  xxv),  prescribing  the  requi- 
sites of  a  stockholder's  bill,  relates  only  to  suits  "founded  on  rights  which 
may  properly  be  asserted  by  the  corporation,"  and  does  not  apply  to  a 
bill  by  a  stockholder  in  his  own  right  against  the  corporation  to  enjoin 
it  from  doing  an  illegal  act 

12.  Corporations  ^=:>584 — Suits   by   Stockholder — Adequate   Remedy  at 
Law. 

Gen.  Code  Ohio,  8  9034,  providing  the  compensation  which  shall  be  paid 
for  the  stock  of  a  stockholder  who  refuses  to  exchange  his  stock  for 
that  of  a  cQnsolidated  company,  is  Intended  to  apply  only  to  lawful  con- 
solidations, and  does  not  afford  an  adequate  remedy  to  a  stockholder 
who  seeks  in  advance  to  restrain  the  corporation  from  entering  into  an 
illegal  consolidation. 

13.  COUBTS  «=»347 — SUPPUEMENTAL  BiLL— CHANGE  IN  NATURE  OF  SlTIT. 

Under  equity  rule  34  (198  Fed.  xxvlii,  115  C.  C.  A  xxviii),  providing 
that  the  court  may  permit  a  complainant  to  file  a  supplemental  bill  "al- 
leging material  facts  occurring  after  his  former  pleading,"  if  a  com- 
plainant's original  bill  is  sufficient  to  entitle  him  to  one  kind  of  relief 
and  facts  subsequently  occur  to  entitle  him  to  other  and  more  extensive 
relief,  he  may  have  such  relief  by  setting  out  the  new  matter  in  the  form 
of  a  supplemental  bill,  even  though  the  nature  of  the  suit  would  In 
effect  be  thereby  changed. 

14.  Quieting  Title  ^=>12(3) — Cloud  on  Title — Bight  to  Maintain  Sun — 

Possession. 

The  general  equity  rule  that  a  bill  to  remove  doud  from  title  can  only 
be  filed  by  one  in  possession  does  not  prevent  the  maintenance  of  such  a 
bill  by  one  not  in  possession,  where  there  are  other  grounds  for  equitable 
relief. 
16.  Quieting  Title  €=>12(3)— Suit  to  Remove  Cloud — Possession. 

Where  the  legal  title  to  the  property  of  a  corporation  and  its  possejs- 
sion  have  passed  from  it  to  a  consolidated  company  through  an  Illegal 
consolidation,  a  stockholder  is  not  debarred  from  maintaining  a  suit  to 
have  the  proceedings  by  which  the  consolidation  was  effected  set  aside 
as  a  cloud  upon  the  title  of  the  corporation  by  the  fact  that  neither  he 
nor  the  corporation  is  in  possession. 
16.  Appeal  and  EJrror  ^=>959(2) — Equity  ^=»297 — Supplementai:  Bill- 
Discretion  OF  Court — Review. 

The  granting  or  refusing  of  leave  to  file  a  supplemental  bill  rests  In 
the  discretion  of  the  trial  court,  and  is  not  reviewable  by  an  appellate 
court,  unless  there  has  been  a  gross  abuse  of  discretion;  and  matters 
which  would  not  have  constituted  such  a  want  of  equity  as  to  prevent 
the  maintenance  of  an  original  bill  may  properly  be  considered  In  de- 
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termlning  whether,  in  the  exercise  of  sound  Judicial  discretion,  leave 
should  have  been  granted  to  file  a  supplemental  bill  as  a  matter  of  grace. 
17.  Eqttity   ^=»297 — ^Lbave  to    File    Supflembntal  Bill — Discretion    of 
Court. 

Complainant  acquired  5  shares  of  stock  of  defendant  railroad  com- 
pany, out  of  499,961  shares  outstanding,  two  months  after  the  date  of 
an  agreement  for  consolidation  between  defendant  and  a  number  of 
other  companies,  which  agreement  was  afterwards  approved  by  defend- 
ant's stockholders;  only  77  shares,  besides  complainant's,  being  voted 
against  it  Under  the  laws  of  the  state,  dissenting  stockholders  were 
entitled  to  receive  for  their  stock  its  highest  market  value  during  the 
preceding  two  years.  After  the  consolidation  was  effected,  the  consoli- 
dated company  executed  mortgages  on  its  property,  securing  bonds  to 
the  amoimt  of  $365,000,000.  A*  bill  had  previously  been  filed  by  com- 
plainant to  enjoin  the  consolidation,  and  after  it  was  effected  complainant 
asked  leave  to  tile  a  suppl^nental  bill  to  set  it  aside  as  a  cloud  on  de- 
fendant's title.  The  property  within  the  jurisdiction  of  the  court,  and 
which  would  be  affected  by  its  decree,  was  only  a  part  of  its  line.  Held 
that,  under  all  the  circumstances,  the  court  did  not  abuse  its  discretion 
in  denying  leave  to  file  the  supplemental  bilL 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Ohio;  John  M.  Killits, 
Judge. 

Suit  in  equity  by  the  General  Investment  Company  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Company,  the  Central  Trust 
Company  of  New  York,  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  William  A.  Read,  Henry  Evans,  and  Willis  D.  Wood. 
Decree  for  defendants,  and  complainant  appeals.    Modified. 

For  opinion  below,  see  226  Fed.  976. 

F.  A.  Heniy,  of  Cleveland,  Ohio,  for  appellant. 

Doyle,  Lewis,  Lewis  &  Emery,  of  Toledo,  Ohio  (C.  T.  Lewis,  of  To- 
ledo, Ohio,  Walter  C.  Noyes,  of  New  York  City,  and  Samuel  H.  West, 
of  Cleveland,  Ohio,  of  counsel),  for  appellees. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

SANFORD,  District  Judge.  This  suit  was  commenced  by  a  peti- 
tion in  equity  filed  in  the  Court  of  Common  Pleas  of  Cuyahoga  Coun- 
ty, Ohio,  by  the  Central  Investment  Company,  a  Maine  corporation, 
against  The  Lake  Shore  &  Michigan  Southern  Railway  Company,  a 
corporation  of  New  York,  Pennsylvania,  Ohio,  Michigan,  Indiana 
and  Illinois  (hereinafter  called  the  Lake  Shore  Company),  The  New 
York  Central  &  Hudson  River  Railroad  Company,  a  New  York  cor- 
poration (hereinafter  called  the  New  York  Central  Company),  the 
Central  Trust  Company  of  New  York,  and  three  individual  defend- 
ants, Read,  Evans  and  Wood,  for  the  primary  purpose  of  enjoining 
the  consolidation  of  the  Lake  Shore  and  New  York  Central  Compa- 
nies, with  others,  into  a  single  corporation.  Summons  was  issued  for 
the  Lake  Shore  and  New  York  Central  Companies  and  returned  as 
served  upon  each.  No  process  was  issued  for  the  Trust  Company  or 
individual  defendants ;  and  they  have  never  appeared  herein.    Before 
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the  return  day  the  New  York  Central  Company  appeared  specially 
and  moved  that  the  sheriff's  return  upon  it  be  set  aside.  This  motion 
was  overruled;  as  was  the  plaintiff's  motion  for  a  temporary  injunc- 
tion. 

Thereafter,  the  Lake  Shore  and  New  York  Central  Companies, 
with  The  New  York  Central  Railroad  Company  (purporting  to  be  the 
consolidated  railroad  corporation  created  meanwhile  under  the  laws  of 
New  York,  Pennsylvania,  Ohio,  Michigan,  Indiana  and  Illinois),  ap- 
peared specially  and  filed  their  petition  for  the  removal  of  the  cause 
to  the  United  States  District  Court  below.  This  removal  was  ordered 
by  the  Common  Pleas  Court. 

After  such  removal,  the  New  York  Central  Company,  appearing 
specially  in  the  District  Court,  moved  to  set  aside  the  return  of  the 
the  summons  against  it  and  quash  the  service.  The  Lake  Shore  Com- 
pany also  moved  to  dismiss  the  plaintiff*s  petition.  After  a  hearing  on 
the  motion  of  the  New  York  Central  Company  it  was  adjudged  that 
the  service  and  summons  against  it  be  set  aside,  and  that  it  go  hence, 
with  costs.  Subsequently  the  plaintiff  moved  for  leave  to  file  a  sup- 
plemental bill  making  new  parties  defendant;  also  for  "substituted 
process"  upon  the  New  York  Central  Company  and  others.  More  than 
two  months  thereafter  the  plaintiff  moved  that  the  cause  be  remanded 
to  the  state  court.  This  motion  was  denied.  Subsequently  a  decree 
was  entered  denying  the  plaintiff's  motion  for  substituted  service,  and 
leave  to  file  a  supplemental  bill ;  granting  the  Lake  Shore  Company's 
motion  to  dismiss ;  and  dismissing  the  suit  at  the  plaintiff's  costs ;  from 
which  final  decree  the  plaintiff  has  appealed. 

[1]  L  Motion  to  remand.  The  petition  for  removal,  which  alleged 
diversity  of  citizenship  between  the  plaintiff  and  all  defendants  and 
the  requisite  jurisdictional  amount,  was  primarily  based  on  a  separable 
controversy  with  the  removing  defendants  arising  under  the  laws  of 
the  United  States.  The  plaintiff,  while  not  denying  the  general  gtounds 
of  Federal  jurisdiction,  insists  that  the  suit  was  improperly  removed 
to  the  District  Court  because  of  want  of  local  jurisdiction  in  such 
court  due  to  the  fact  that  the  New  York  Central  Company  was  not 
an  inhabitant  of  the  district. 

It  is  unnecessary  to  determine  whether,  under  the  rule  of  Ex  parte 
Wisner,.203  U.  S.  449,  27  Sup.  Ct.  150,  51  L.  Ed.  264,  In  re  Moore, 
209  U.  S.  491,  28  Sup.  Ct.  585,  52  L.  Ed.  904,  14  Ann.  Cas.  1164,  Lou- 
isville Railroad  v.  Fisher  (6th  Cir.)  155  Fed.  68,  83  C.  C.  A.  584,  11  L. 
R.  A.  (N.  S.)  926,  Turk  v.  Illinois  Central  Railroad  (6th  Cir.)  218  Fed. 
315,  134  C.  C.  A.  Ill,  and  other  similar  cases,  there  was,  in  the  first 
instance,  a  want  of  local  jurisdiction  in  the  court  below.  If  general 
Federal  jurisdiction  exists,  the  want  of  local  jurisdiction  or  venue  in 
the  particular  Federal  court  to  which  a  cause  has  been  removed,  is 
waived,  where  the  plaintiff,  after  the  removal,  without  challenging  such 
jurisdiction  by  motion  to  remand  or  otherwise,  consents  to  and  accepts 
such  jurisdiction  by  affirmative  acts  in  recognition  thereof  and  sub- 
mission thereto.  In  re  Moore,  209  U.  S.  supra,  at  page  4%,  28  Sup. 
Ct.  585,  52  L.  Ed.  904,  14  Ann.  Cas.  1164;  Western  Loan  Co.  v.  Min- 
ing Co.,  210  U.  S.  368,  371,  28  Sup.  Ct.  720,  52  L.  Ed.  1101;  Kreigh 
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V.  Westinghouse,  214  U.  S.  249,  253,  29  Sup.  Ct.  619,  53  L.  Ed.  984;  • 
Louisville  Railroad  v.  Fisher  (6th  Cir.)  155  Fed.  supra,  at  page  69,  83 
C.  C.  A.  584,  11  L.  R.  A.  (N.  S.)  926;  Garrett  v.  Louisville  Railroad 
(6th  Cir.)  197  Fed.  715,  117  C.  C.  A.  109.  Such  objection  to  the  want 
of  venue  must  be  raised  at  the  first  opportunity  calling  for  election  be- 
tween insisting  on  the  objection  or  taking  inconsistent  action.  Erie 
Railroad  v.  Kennedy  (6th  Cir.)  191  Fed.  332,  334,  112  C.  C.  A.  76. 

In  the  instant  case,  the  plaintiff,  after  the  removal,  without  anywise 
challenging  the  jurisdiction  of  the  District  Court,  entered  into  an  agree- 
ment as  to  using  therein  certain  testimony  relating  to  the  validity  of 
the  service  upon  the  New  York  Central  Company ;  participated  in  the 
hearing  therein  on  the  motion  to  set  aside  such  service;  and  subse- 
quently, more  than  a  month  after  such  service  had  been  set  aside  and 
while  the  Lake  Shore  Company's  motion  to  dismiss  was  pending,  filed 
therein  its  motion  for  leave  to  file  a  supplemental  bill,  and  two  motions 
for  "substituted  process"  upon  the  New  York  Central  Company  and 
others,  under  section  57  of  the  Judicial  Code  (Act  March  3,  1911,  c. 
231,  36  Stat.  1102  [Comp.  St.  1916,  §  1039]).  These  several  acts  on  its 
part  were  clear  and  unequivocal  recognitions  of  the  jurisdiction  of  the 
District  Court,  indicating  its  willingness  that  the  matters  in  controversy 
should  be  tried  by  that  court;  its  motions  for  leave  to  file  a  supple- 
mental petition  and  for  "substituted  process"  not  merely  tacitly  con- 
senting to  accept  its  jurisdiction,  but  affirmatively  appealing  to  its  aid 
and  invoking  the  exercise  of  such  jurisdiction.  In  re  Aloore,  209  U.  S. 
supra,  at  page  496,  28  Sup.  Ct.  585,  706,  52  L.  Ed.  904,  14  Ann.  Cas. 
1164;  Clark  v.  Southern  Pacific  Company  (C.  C.)  175  Fed.  122,  127. 
Such  consent  to  the  jurisdiction  of  the  District  Court  and  waiver  of 
objection  to  its  want  of  venue,  if  any  originally  existed,  could  not 
thereafter  be  revoked ;  and  the  motion  to  remand,  filed  more  than  two 
months  thereafter,  was  hence  properly  denied.  In  re  Moore,  209  U. 
S.  supra,  490,  28  Sup.  Ct.  585,  706,  52  L.  Ed.  904,  14  Ann.  Cas.  1164; 
Clark  V.  Southern  Pacific  Co.  (C.  C.)  175  Fed.  122,  supra. 

[2]  2.  Service  on  the  New  York  Central  Company,  The  sheriff  of 
Cuyahoga  County  made  return  that  he  had  served  the  summons  on  the 
New  York  Central  Company  upon  "W.  A.  Barr,  Regular  Ticket  Agent, 
in  charge  of  the  business  of  said  company,  the  president  or  other  offi- 
cer not  found  in  my  county."  The  motion  of  the  New  York  Central 
Company  to  set  aside  this  service,  was  based' primarily  upon  the 
grounds  that  it  had  never  done  business  in  Ohio  or  become  subject 
to  service  of  process  therein,  and  that  Barr  was  not  its  agent  or  in 
charge  of  its  business. 

[3]  A  foreign  corporation  is  not  amenable  to  personal  process  in 
a  court  of  another  state  unless  it  is  doing  business  in  such  state  and 
such  process  is  served  upon  an  authorized  officer  or  agent.  Peterson 
V.  Chicago  Railway,  205  U.  S.  364,  390,  394,  27  Sup.  Ct.  513,  51  L.  Ed. 
841 ;  Mechanical  Appliance  Co.  v.  Castleman,  215  U.  S.  437,  441,  30 
Sup.  Ct.  125,  54  L.  Ed.  272;  Herndon-Carter  Co.  v.  Norris,  224  U.  S. 
496,  499,  32  Sup.  Ct.  550,  56  L.  Ed.  857 ;  Philadelphia  Railway  v.  Mc- 
Kibbin,  243  U.  S.  264,  265,  37  Sup.  Ct.  280,  61  L.  Ed.  710;  and  cases 
therein  cited.    To  render  it  so  amenable  there  must  be  an  actual  doing 
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of  business  within  the  state  of  such  character  and  extent  as  to  warrant 
the  inference  that  it  has  subjected  itself  to  the  jurisdiction  and  laws 
of  such  state  and  is  there  present  subject  to  the  process  of  its  courts. 
St.  Louis  Railway  v.  Alexander,  227  U.  S.  218,  226,  227,  33  Sup.  Ct. 
245,  57  L.  Ed.  486,  Ann.  Cas.  191 5B,  77  \  International  Harvester  Co. 
V.  Kentucky,  234  U.  S.  579,  583,  586,  34  Sup.  Ct.  944,  58  L.  Ed.  1479; 
Washington-Virginia  Railway  v.  Real  Estate  Trust,  238  U.  S.  185, 
186,  35  Sup.  Ct.  818,  59  L.  Ed.  1262;  Philadelphia  Railway  v.  Mc- 
Kibbin,  243  U.  S.  supra,  at  page  266,  37  Sup.  Ct.  280,  61  L.  Ed.  710. 
The  validity  of  the  service  of  process  in  a  state  court  may,  furthermore, 
be  questioned  after  removal  to  a  Federal  court ;  the  sheriff's  return  not 
being  conclusive  and  the  question  of  jurisdiction  being  one  for  the  ul- 
timate determination  of  the  Federal  court.  Mechanical  Appliance  Co. 
v.  Castieman,  215  U.  S.  supra,  at  441,  442,  443,  30  Sup.  Ct.  125,  54  L. 
Ed.  272,  and  cases  therein  cited. 

[4]  The  testimony  established  the  following  material  facts:  The 
New  York  Central  Company  was  a  New  York  corporation.  It  had 
no  line  of  railroad  in  Ohio  and  maintained  no  office  or  place  of  business 
therein.  Both  it  and  the  Lake  Shore  Company  were  members  of  a 
group  or  system,  comprising  several  railroad  companies  included  un- 
der the  general  designation  of  the  "New  York  Central  Lines.''  Each 
of  these  several  companies  commonly  marked  its  rolling  stock  and 
equipment  with  its  own  initials  and  the  words  "New  York  Central 
Lines";  issued  its  tickets  on  paper  water  marked  with  these  words; 
printed  them  on  its  time-tables;  and  generally  used  them  as  a  trade 
mark  on  available  matter.  The  same  person  was  President  of  the  New 
York  Central  and  Lake  Shore  Companies.  The  New  York  Central 
Company's  railroad  connected  at  Buffalo,  New  York,  with  that  of  the 
Lake  Shore  Company,  forming  a  continuous  line  from  New  York 
City  to  Chicago,  Illinois,  extending  through  Cleveland,  in  Cuyahoga 
County,  Ohio.  Through  passenger  rates  were,  by  agreement,  estab- 
lished over  these  connecting  lines ;  and  passenger  trains  run  over  them 
from  Cleveland  and  western  points  to  New  York  City,  without  change 
of  passenger  cars.  The  Lake  Shore  Company  maintained  a  city  ticket 
office  in  Cleveland,  on  the  door  of  which  the  words  "New  York  Cen- 
tral Lines"  were  painted.  It  there  sold  coupon  tickets  for  continuous 
passage  over  its  line  and  those  of  the  New  York  Central  Company 
to  points  on  the  latter.  These  tickets  recited  that  they  were  issued  by 
the  Lake  Shore  Company  and  that  in  selling  tickets  for  passage  over 
other  lines  it  acted  only  as  agent.  They  bore  at  the  top  the  name 
of  the  New  York  Central  Company,  for  the  purpose  of  validating 
them  as  authorized  tickets  issued  by  the  Lake  Shore  Company  on  ac- 
count of  the  New  York  Central  Company.  Their  date  stamp  read: 
"New  York  Central  Lines  (date  of  issuance)  City  Ticket  Office,  Cleve- 
land, O."  They  were  honored  by  the  New  York  Central  Company 
for  the  transportation  of  passengers  from  Buffalo  to  the  points  of  des- 
tination ;  and  upon  an  accounting  the  New  York  Central  Company  re- 
ceived from  the  Lake  Shore  Company  the  proportionate  part  of  the 
fares  collected  for  the  transportation  over  its  lines;  and  so,  recipro- 
cally, as  to  like  tickets  issued  by  the  New  York  Central  Company  for 
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transportation  to  points  on  the  lines  of  the  Lake  Shore  Company.  The 
Lake  Shore  Company  had  also,  by  agreement  with  other  railroad  com- 
panies throughout  the  country  not  included  in  the  **New  York  Central 
Lines/'  established  through  passenger  rates  to  various  points  on  the 
lines  of  such  other  companies,  and  regularly  issued  coupon  tickets  for 
continuous  passage  to  siich  points,  which  were  in  all  respects  similar 
to  those  issued  for  passage  to  points  on  the  New  York  Central  and 
other  "New  York  Central  Lines,"  bearing  likewise  the  name  of  the 
company  on  whose  line  the  point  of  destination  was  located,  and  were 
honored  by  these  other  companies  and  accounted  and  settled  for  in  ex- 
actly the  same  manner.  W.  A.  Ban*  was  employed  as  City  Ticket 
Agent  of  the  Lake  Shore  Company  in  its  Cleveland  office.  He  was  not 
in  the  employment  of  the  New  York  Central  Company,  received  n6 
compensation  from  it,  and  did  not  report  or  account  to  it ;  all  account- 
ing and  settlements  being  made  between  the  two  companies.  As  such 
ticket  agent,  he  regularly  sold  coupon  tickets,  as  above  described,  for 
passage  over  the  lines  of  the  Lake  Shore  and  of  the  New  York  Cen- 
tral Company  and  other  companies  not  included  in  the  "New  York 
Central  Lines." 

From  these  facts  it  appears  that  the  New  York  Central  Company  it- 
self transacted  no  business  in  Ohio.  The  plaintiff's  contention  that  it 
was  nevertheless  engaged  in  business. therein,  through  the  agency  of 
the  Lake  Shore  Company  as  an  affiliated  member  of  the  "New  York 
Central  Lines"  and  in  tJie  sale  of  tickets  in  its  behalf,  and  that  Barr 
thereby  became  its  agent  for  the  service  of  process,  is  directly  ruled  by 
Peterson  v.  Chicago  Railway,  205  U.  S.  supra,  at  page  394,  27  Sup.  Ct. 
513,  51  L.  Ed.  841,  which,  in  its  essential  facts,  is  almost  identical  with 
the  instant  case.  There  a  domestic  and  a  foreign  railroad  corpora- 
tion, owning  lines  of  railroad  which  connected  at  the  State  line,  were 
associated  as  constituent  elements  of  the  "Rock  Island  System,"  adver- 
tised as  such  in  their  time-tables  and  elsewhere.  The  foreign  cor- 
poration owned  the  majority  of  the  stock  in  the  domestic  corporation, 
with  the  power  of  controlling  its  management  through  the  election  of 
directors  and  officers.  The  domestic  corporation,  however,  transacted 
its  business  within  the  state  as  a  separate  legal  entity,  under  the  con- 
trol and  management  of  its  own  officers  and  agents.  And,  although 
the  two  companies  had  to  a  certain  extent  common  agents  and  em- 
ployees, their  control  and  payment  was  kept  distinct  while  engaged  in 
the  separate  service  of  each.  It  was  held,  under  these  circumstances, 
that  the  foreign  corporation  was  not,  in  the  purv^iew  of  the  law,  doing 
business  within  the  State,  either  through  the  agency  of  the  domestic 
corporation  or  otherwise;  that  a  ticket  agent  employed  by  the  domes- 
tic corporation  in  selling  tickets  good  upon  its  own  line  and  that  of  the 
foreign  corporation,  transacted  such  business  as  the  agent  of  the  do- 
mestic corporation  merely;  and  that  an  attempted  service  of  process 
upon  such  ticket  agent  was  not  a  service  upon  an  agent  of  the  foreign 
corporation  transacting  its  business  within  the  State  in  such  sense  as 
to  give  jurisdiction  over  it. 

The  doctrine  of  this  case  was  recently  re-affirmed  and  emphasized 
in  Philadelphia  Railway  v.  McKibbin,  243  U.  S.  supra,  at  page  268,  37 
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Sup.  Ct.  280,  61  U  Ed.  710,  in  which  it  was  held  that  the  sale  by  a  local 
carrier  within  a  State  of  through  tickets  over  the  line  of  a  foreign 
connecting  carrier  did  not  involve  a  doing  of  business  within  the  State 
by  such  connecting  carrier,  otherwise,  '^nearly  every  carrier  in  the 
country  would  be  'doing  business'  in  every  State" ;  and  that  even  if  the 
defendants'  "subsidiary  companies"  did  business  within  the  State,  this 
would  not,  under  the  authority  of  the  Peterson  case,  warrant  a  finding 
that  it  did  business  there. 

The  case  of  St.  Louis  Railway  v.  Alexander,  227  U.  S.  supra,  at 
page  228,  33  Sup.  Ct.  245,  57  U  Ed.  486,  Ann.  Cas.  191 5B,  77,  upon 
which  the  plaintiff  mainly  relies,  is  essentially  different  from  the  in- 
stant case.  There  two  foreign  railroad  corporations,  whose  lines  were 
combined  together  as  a  continuous  line  under  the  designation  of  the 
"Cotton  Belt  Route,"  maintained  in  the  State  in  which  suit  was  brought 
against  one  of  the  constituent  corporations,  a  joint  office  of  the  "Cot- 
ton Belt  Route"  and  of  both  constituent  lines,  with  a  joint  freight 
agent  of  the  two  lines,  who,  as  the  authorized  agent  of  the  defendant, 
attended  to  the  settlement  of  claims  against  it  and  presumably  other 
matters  of  a  kindred  character,  undertaking  to  act  for  and  represent  it, 
and  negotiating  directly  for  and  in  its  behalf ;  a  situation  which  was 
held  to  constitute  a  transaction  of  business  in  behalf  of  the  defendant 
by  its  authorized  agent  in  such  manner  as  to  bring  it  within  the  State 
and  make  it  subject  to  the  service  of  process.  Here,  however,  the 
essential  element  of  an  authorized  resident  agent,  directly  acting  for 
and  representing  the  defendant  in  the  conduct  of  its  business,  is  en- 
tirely lacking. 

We  hence  necessarily  conclude,  under  the  foregoing  authorities,  that 
the  New  York  Central  Company  was  not,  in  the  purview  of  the  law, 
doing  business  in  Ohio ;  that  the  service  of  the  summons  upon  Barr 
was  not  upon  an  agent  transacting  its  business  therein  in  such  sense  as 
to  give  jurisdiction  over  it;  and  that  the  court  below  correctly  set 
aside  such  service  and  summons  and  adjudged  that  it  go  hence. 

We  therefore  need  not  consider  the  alternative  contention  of  the 
New  York  Central  Company,  that  in  any  event  the  service  upon  Barr 
was  invalid,  under  section  11288  of  the  General  Code  of  Ohio,  be- 
cause not  made  upon  him  in  a  county  in  which  its  railroad  was  located 
or  through  which  it  passed. 

3.  Appearance  by  the  New  York  Central  Company.  Four  months 
after  the  service  on  the  New  York  Central  Company  had  been  set  aside, 
and  before  the  determination  of  the  Lake  Shore  Company's  motion  to 
dismiss,  the  plaintiff  filed  its  motion  to  remand  to  the  state  court.  It 
now  insists  in  this  court  (evidently  for  the  first  time),  that  a  certain 
brief,  which  appears  in  the  transcript  without  explanatory  evidence, 
but  was  apparently  submitted  in  the  court  below  in  opposition  to  this 
motion,  was  submitted  by  counsel  in  behalf  of  the  New  York  Central 
Company  as  one  of  the  co-defendants,  and  constituted  a  voluntary  ap- 
pearance by  it.  This  brief  dealt  with  motions  to  remand  the  present 
case  and  another  case  in  which  the  Lake  Shore  Company,  but  not  the 
New  York  Central  Company,  was  a  defendant,  and  was  entitled  in 
both  cases.     It  was  signed  as  "Solicitors  for  Defendants"  by  the  coun- 
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sel  who  had  previously  represented  the  New  York  Central  Company 
on  its  motion  to  set  aside  the  service ;  who  then  represented  the  Lake 
Shore  Company  in  opposition  to  the  motion  to  remand,  and  also,  it 
appears,  on  its  pending  motion  to  dismiss  the  present  case.  In  discuss- 
ing the  right  to  remove  the  present  case  before  service  of  process  upon 
all  defendants,  it  was  stated  that  both  at  the  time  of  filing  the  peti- 
tion for  removal  and  then,  the  Lake  Shore  and  New  York  Central 
Companies  **were  and  are  the  only  defendants  in  the  suit."  On  the 
other  hand,  it  was  elsewhere  distinctly  stated  that  the  court  had  indi- 
cated by  its  previous  order  that  the  New  York  Central  Company  was 
never  legally  a  defendant  "and  is  not  now  a  defendant  in  the  action," 
which  **now  stands  as  one  brought  against  the  Lake  Shore  alone"; 
in  the  concluding  summary  it  was  repeated  that  "the  Lake  Shore  is 
now  the  only  real  or  actual  defendant  in  both  cases" ;  and  in  the  last 
sentence,  it  was  urged,  not  only  that  the  motion  to  remand  should 
be  overruled,  but  that,  for  the  reasons  set  forth  in  their  former  brief, 
the  motion  of  the  Lake  Shore  Company  to  dismiss  this  case  (which 
was  based  primarily  upon  the  absence  of  the  New  York  Central  Com- 
pany as  an  indispensable  party),  should  be  granted. 

Viewing  this  brief  in  its  entirety,  in  the  light  of  the  existing  situation 
and  of  its  manifest  purposes,  we  think  the  reasonable  inference  is  that 
it  was  submitted  by  these  solicitors  in  behalf  of  the  Lake  Shore  Com- 
pany alone,  the  only  defendant  then  before  the  court,  and  not  submit- 
ted, or  intended  to  be,  in  behalf  of  the  New  York  Central  Company, 
thereby  not  merely  reinstating  it  as  a  defendant,  after  succeeding,  four 
months  before,  by  a  vigorous  contest,  in  obtaining  its  dismissal,  but 
also  destroying  the  principal  ground  of  the  Lake  Shore  Company's 
motion  to  dismiss,  upon  which  they  were  then  insisting;  the  plural 
word  "Defendants",  with  which  it  was  signed  having  been  used,  it 
would  seem,  either  through  inadvertence  or  typographical  error,  or  as 
indicating  their  representation  of  the  Lake  Shore  Company  as  the  de- 
fendant in  the  two  cases.  We  hence  conclude  that  it  did  not  constitute 
^  a  voluntary  entry  of  appearance  by  the  New  York  Central  Company 
herein. 

4.  Dismissal  of  ori^nal  petition.  The  original  petition  was  filed  De- 
cember 8,  1914.  Its  broad  allegations,  so  far  as  now  material,  may  be 
thus  summarized:  The  plaintiff  had  been  the  owner,  since  June  27, 
1914,  of  5  shares  of  $100  each  of  the  capital  stock  of  the  Lake  Shore 
Company,  out  of  a  total  outstanding  issue  of  499,961  shares;  and, 
since  February  24,  1914,  of  300  like  shares  of  the  capital  stock  of  the 
New  York  Central  Company,  out  of  a  total  of  2,555,810.66  shares. 
The  Lake  Shore  Company,  had,  for  many  years,  owned  a  majority  or 
all  of  the  capital  stock  of  various  other  railroad  and  transportation 
companies  incorporated  under  the  laws  of  New  York,  Pennsylvania, 
Ohio,  Indiana  and  IlHnois.  The  New  York  Central  Company  had,  for 
many  years,  owned,  in  violation  of  law,  a  majority,  namely  452,892 
shares,  of  the  capital  stock  of  the  Lake  Shore  Company ;  and  a  ma- 
jority or  all  of  the  capital  stock  of  other  railroad  and  transportation 
companies  incorporated  under  the  laws  of  Michigan  and  New  York. 
The  several  subsidiary  companies  whose  controlling  stock  was  thus 
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held  by  the  Lake  Shore  and  New  York  Central  Companies  owned  vari- 
ous lines  which  were  parallel  and  naturally  competing  with  those  of  the 
Lake  Shore,  New  York  Central  and  other  subsidiary  companies,  in  lo- 
cal, interstate  and  foreign  commerce.  Their  control  had  been  acquired 
in  order  to  restrain  such  commerce  and  suppress  competition  therein, 
and  had  accomplished  such  purpose ;  and  if  the  Lake  Shore  Company 
continued  its  holding  of  the  controlling  stock  in  its  subsidiary  compa- 
nies its  property  and  corporate  entity  would  be  subjected  to  penalties 
and  forfeitures  under  various  provisions  of  law.  The  New  York  Cen- 
tral Company,  through  its  own  stock  ownership  and  that  of  the  Lake 
Shore  Company  and  by  the  election  of  directors,  dominated  and  con 
trolled,  directly  and  indirectly,  the  affairs  and  management  of  the  Lake 
Shore  Company  and  of  each  of  their  several  subsidiary  companies; 
thereby  concentrating  such  control  in  one  ownership.  To  further  per- 
fect this  combination  it  had  deposited  its  stock  in  the  Lake  Shore  Com- 
pany to  secure  an  issue  of  its  collateral  trust  bonds,  under  an  inden- 
ture contemplating  the  consolidation  of  the  two  companies,  and  had 
executed  a  mortgage  securing  an  issue  of  its  consolidation  bonds  to  be 
used  in  retiring  such  collateral  trust  bonds.  And  as  a  final  step  in  il- 
legally consolidating  the  Lake  Shore  and  New  York  Central  Compa- 
nies, the  boards  of  directors  of  the  New  York  Central  and  Lake  Shore 
Companies  and  of  their  subsidiary  companies  had  recently  signed  a 
proposed  agreement  of  consolidation  (the  date  of  which  was  not  recit- 
ed), contemplating  a  merger  of  all  of  such  companies.  By  its  terms 
these  several  companies  were  to  be  consolidated  in  a  single  corporation, 
styled  The  New  York  Central  Railroad  Company,  having  a  capital 
stock  of  3,000,000  shares  of  $100  each,  the  majority  of  which  was  to 
be  issued  in  exchange  for  stock  in  the  consolidating  companies;  the 
stock  held  by  the  New  York  Central  Company  in  the  Lake  Shore  Com- 
pany was  to  be  cancelled ;  the  minority  stockholders  in  the  Lake  Shore 
Company  were  to  receive  for  each  of  their  shares  five  shares  in  the 
consolidated  corporation,  aggregating  235,345  shares;  and  the  Lake 
Shore  collateral  trust  bonds  were  to  be  exchanged  for  equal  amounts 
of  the  consolidation  bonds  of  the  New  York  Central  Company.  This 
proposed  consolidation  of  companies  owning  parallel  and  competing 
lines  of  railroad  was  a  violation  of  the  Federal  Anti-Trust  Act  and  of 
various  provisions  of  the  constitutions  and  laws  of  the  several  states, 
and  otherwise  illegal ;  and  if  approved  by  the  stockholders  of  the  sev- 
eral companies  inextricable  confusion  would  result,  a  multiplicity  of 
annulment  suits  would  be  required,  and  penalties  and  forfeitures  would 
arise  against  the  companies.  At  a  meeting  of  the  stockholders  of  the 
New  York  Central  Company,  held  July  20,  1914,  the  consolidation  had 
been  approved  by  a  vote  of  two-thirds  of  the  outstanding  stock ;  the 
plaintiff  having  voted  and  protested  against  it.  A  meeting  of  the  stock- 
holders of  the  Lake  Shore  Company  had  been  called  for  December  22, 
1914  (two  weeks  after  the  filing  of  the  petition),  and  the  New  York 
Central  Company  would,  unless  restrained,  vote  its  controlling  stock 
in  the  Lake  Shore  Company  in  favor  of  the  consolidation.  After  this 
meeting  had  been  called  the  defendants  Read,  Evans  and  Wood,  act- 
ing as  a  committee  for  minority  stockholders  in  the  Lake  Shore  Com- 
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pany,  had  instituted  litigation  to  enjoin  the  proposed  consolidation; 
whereupon  such  litigation  had  been  settled  and  dismissed  and  the  Lake 
Shore  Company  had  entered  into  an  illegal  agreement  with  the  com- 
mittee and  the  Central  Trust  Company  by  which  the  committee  was  to 
deposit  with  the  Trust  Company  minority  stock  for  which  the  Lake 
Shore  Company  was  to  pay  $500  per  share,  and  an  additional  sum  of 
$200,000. 

The  plaintiff  filed  its  petition  in  behalf  of  itself  and  all  other  simi- 
larly situated  stockholders  in  the  Lake  Shore  Company  joining  there- 
in, and,  alleging  that  it  had  no  adequate  remedy  at  law,  prayed :  that 
the  New  York  Central  Company  be  enjoined  from  voting  its  stock  in 
the  Lake  Shore  Company  in  favor  of  the  consolidation  agreement,  or 
otherwise,  arid  the  Lake  Shore  Company  enjoined  from  counting  such 
stock  or  permitting  it  to  be  voted ;  that  the  Lake  Shore  Company  be 
enjoined  from  entering  into  the  proposed  agreement  and  consolida- 
tion, and  from  making  any  consolidation  whatever  with  the  New  York 
Central  Company  unless  both  were  divested  of  their  control  of  sub- 
sidiary companies;  that  the  Lake  Shore  Company  be  enjoined  from 
purchasing  its  stock  from  the  Read  Committee,  and  any  acquisition 
thereof  decreed  illegal  and  void;  that  receivers  be  appointed  of  the 
stock  owned  by  the  Lake  Shore  Company  in  its  several  subsidiary  com- 
panies, and  the  same  placed  in  the  hands  of  independent  trustees  or 
sold,  or  their  competitive  management  otherwise  assured;  that  a  re- 
ceiver be  appointed  of  the  equity  of  the  New  York  Central  Company 
in  the  stock  of  the  Lake  Shore  Company,  and  the  same  placed  in  the 
hands  of  independent  trustees  to  be  managed  in  the  interest  of  the 
Lake  Shore  Company  in  competition  with  all  other  lines ;  that  the  New 
York  Central  Company  be  enjoined  from  issuing  its  consolidation 
bonds  in  exchange  for  Lake  Shore  collateral  trust  bonds;  that  if, 
pending  the  action,  the  proposed  consolidation  should  be  effected,  the 
same  be  set  aside;  and  for  general  relief. 

The  motion  of  the  Lake  Shore  Company  to  dismiss,  which  was  di- 
rected to  the  entire  petition,  was  based  primarily  upon  the  ground  that 
the  New  York  Central  Company  was  an  indispensable  party,  material- 
ly interested  in  the  relief  prayed,  whose  rights  were  so  involved  that 
a  determination  of  the  cause  without  its  appearance  would  be  incon- 
sistent with  equity ;  also,  in  general  terms,  upon  want  of  equity  on  the 
face  of  the  petition,  and  adequacy  of  remedy  at  law. 

[5]  (1)  It  is  a  general  rule  in  equity  that  all  persons  materially  in- 
terested, either  legally  or  beneficially,  in  the  subject  matter  of  a  suit, 
are  to  be  made  parties  to  it ;  that  the  court  may  be  enabled  to  make  a 
complete  decree,  prevent  future  litigation,  and  make  it  certain  that  no 
injustice  is  done,  either  to  the  parties  before  it  or  to  others  interested 
in  the  subject  matter,  by  a  decree  granted  upon  a  partial  view  of  the 
real  merits.  Gregory  v.  Stetson,  133  U.  S.  579,  586,  10  Sup.  Ct.  422, 
33  L.  Ed.  792 ;  Minnesota  v.  Northern  Securities  Co.,  184  U.  S.  199, 
235,  22  Slip.  Ct.  308,  46  L  Ed.  499 ;  Story's  Eq.  Plead.  §  72.  No  court 
can  adjudicate  directly  upon  the  rights  of  a  person  who  is  not  actually 
or  constructively  before  it.  Mallow  v.  Hinde,  12  Wheat.  193,  198,  6 
L.  Ed.  599;    Shields  v.  Barrow,  17  How.  129,  140,  15  L.  Ed.  158; 
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Gregory  v.  Stetson,  133  U.  S.  supra,  at  page  586,  10  Sup.  Ct.  422,  33 
L.  Ed.  792;  Taylor  v.  Southern  Pacific  Co.  (C.  C.)  122  Fed.  147,  152 
(Lurton,  Circuit  Judge).  Nor  can  it  make  a  decree  between  the  par- 
ties before  it  which  necessarily  affects  the  rights  of  an  absent  person ; 
who  is,  in  such  case,  an  indispensable  party.  Shields  v.  Barrow,  17 
How.  supra,  at  page  141,  15  L.  Ed.  158;  Barney  v.  Baltimore  City,  6 
Wall.  280,  284,  18  L.  Ed.  825 ;  Gregory  v.  Stetson,  133  U.  S.  supra, 
at  page  587,  10  Sup.  Ct.  422,  33  L.  Ed.  792 ;  New  Orleans  Water 
Works  V.  New  Orleans,  164  U.  S.  471,  489,  17  Sup.  Ct.  161,  41  L.  Ed. 
518;  Waterman  V.  5ank  Co.,  216  U.  S.  33,  48,  30  Sup.  Ct.  10,  54  L. 
Ed.  80.  And  it  is  hence  the  established  practice  of  courts  of  equity  to 
dismiss  a  bill,  even  sua  sponte,  if  it  appears  tfiat  to  grant  the  relief 
prayed  would  injuriously  affect  persons  materially  interested  in  the 
subject  matter  who  are  not  parties  to  the  suit.  Minnesota  v.  Northern 
Securities  Co.,  184  U.  S.  supra,  at  page  235,  22  Sup.  Ct.  308,  46  L.  Ed. 
499. 

A  bill  is  not,  however,  to  be  dismissed  in  its  entirety  because  of  the 
absence  of  a  person  who  is  indispensable  to  granting  all  the  relief 
prayed,  if  there  is  any  separable  matter  as  to  which  complete  relief  may 
be  given,  not  affecting  the  rights  of  such  absent  person.  New  Orleans 
Water  Works  v.  New  Orleans,  164  U.  S.  supra,  at  page  480,  17  Sup. 
Ct.  161,  41  L.  Ed.  518  (inferentially) ;  Waterman  v.  Bank  Co.,  215  U. 
S.  supra,  at  page  49,  30  Sup.  Ct.  10,  54  L.  Ed.  80;  Davis  v.  Davis 
(C.  C.)  89  Fed.  532,  538.  And  see:  Judicial  Code,  §  50  (formerly  R. 
S.  §  737  [Comp.  St.  1916,  §  1032]);  Cole  Mining  Co.  v.  Water  Co.,  1 
Sawy.  470,  6  Fed.  Cas.  67,  and  Cole  Mining  Co.  v.  Water  Co.,  1  Sawy. 
685,  6  Fed.  Cas.  72. 

[8]  Applying  these  principles  to  the  instant  case,  it  is  clear  that  the 
New  York  Central  Company  was  an  indispensable  party  to  granting 
so  much  of  the  reUef  prayed  as  sought  to  enjoin  it  from  voting  its  stock 
in  the  Lake  Shore  Company,  and,  in  effect  the  same  thing,  to  enjoin  the 
Lake  Shore  Company  from  counting  such  stock  or  permitting  it  to  be 
voted ;  to  appoint  a  receiver  of  its  equity  in  such  stock  and  direct  the 
disposition  and  management  thereof ;  and  to  enjoin  it  from  issuing  its 
consolidation  bonds  in  exchange  for  Lake  Shore  collateral  trust  bonds : 
the  relief  sought  as  to  each  of  these  matters  being  of  a  character  which, 
necessarily,  would  directly  affect  its  rights  and  property  interests,  and 
hence  under  the  well  settled  rules  above  stated,  gould  not  be  granted 
by  the  court  in  its  absence.  A  stockholder  in  a  corporation  is  an  in- 
dispensable party  to  a  suit  seeking  to  enjoin  him  from  voting  his  stock 
at  a  stockholders*  meeting.  Taylor  v.  Southern  Pacific  Co.  (C.  C.)  122 
Fed.  supra,  at  page  152. 

The  Read  Committee,  if  not  the  Trust  Company  also,  were,  further- 
more, indispensable  parties  to  granting  so  much  of  the  relief  prayed  as 
sought  to  enjoin  the  Lake  Shore  Company  from  carrying  out  its  agree- 
ment with  them  for  the  purchase  of  its  stock  and  to  set  aside  any  ac- 
quisition thereof.  Gregory  v.  Stetson,  133  U.  S.  supra,  at  page  585, 
10  Sup.  Ct.  422,  33  L.  Ed.  792 ;  New  Orleans  Water  Works  v.  New 
Orleans,  164  U.  S.  supra,  at  page  479,  17  Sup.  Ct.  161,  41  L.  Ed.  518; 
Lengel  v.  Smelting  Co.  (C.  C.)  110  Fed.  19,  22, 
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[7]  The  New  York  Central  Company  was  not,  however,  an  indis- 
pensable party  to  so  much  of  the  petition  as  sought  to  enjoin  the  Lake 
Shore  Company  itself  from  entering  into  the  proposed  consolidation ; 
which  was  alleged  to  be  illegal  under  various  provisions  of  law,  entire- 
ly independent  of  the  ownership  and  voting  of  the  controlling  stock 
held  by  the  New  York  Central  Company.  In  a  suit  by  a  stockholder  to 
enjoin  a  corporation  in  which  he  holds  stock  from  entering  into  an  il- 
legal merger  with  another  corporation,  such  other  corporation  need  not 
be  made  a  party;  its  interest  being  entirely  remote.  Blatchford  v. 
Ross,  54  Barb.  (N.  Y.)  42,  47.  When  the  original  petition  was  filed  the 
consolidation  agreement  had  not  been  made  effective  by  vote  of  the 
stockholders  of  the  Lake  Shore  Company,  as  required  by  section  9028 
of  the  General  Code  of  Ohio.  Therefore  the  New  York  Central  Com- 
pany had  acquired  no  vested  contract  right  in  the  proposed  consolida- 
tion; and  its  mere  expectancy  that  the  Lake  Shore  Company  would 
enter  into  such  agreement  was  a  wholly  prospective  interest,  of  a  re- 
mote and  non- justiciable  character,  which  did  not  entitle  it  to  be  heard, 
in  the  capacity  of  a  contracting  party,  in  litigation  seeking  to  enjoin  the 
Lake  Shore  Company  from  entering  on  its  own  account,  into  such  con- 
solidation, or  render  it  an  indispensable  party  thereto.  Nor  was  it  in- 
dispensable to  such  litigation  in  its  capacity  as  a  stockholder  in  the 
Lake  Shore  Company ;  that  company  itself  under  the  well  settled  gen- 
eral rule,  representing  its  individual  stockholders  in  the  defense  of 
suits  involving  its  corporate  rights  and  functions.  Taylor  v.  Southern 
Pacific  Co.  (C.  C.)  122  Fed.  supra,  at  page  153.  And  see  Blatchford  v. 
Ross,  54  Barb.  (N.  Y.)  supra,  at  page  48. 

[8]  So  too  the  New  York  Central  Company  was  not  an  indispensa- 
ble party  to  so  much  of  the  petition  as  sought  the  appointment  of  a  re- 
ceiver of  the  stocks  held  by  the  Lake  Shore  Company  in  its  subsidiary 
companies,  and  decreed  for  their  disposition  and  management;  the 
indirect  interest  of  the  New  York  Central  Company  in  these  matters 
as  a  stockholder  in  the  Lake  Shore  Company  being  likewise  represented 
by  that  Company. 

[9]  The  motion  to  dismiss  was,  however,  directed  to  the  entire  pe- 
tition. It  was  formerly  an  established  rule  of  equity  practice  that  a  de- 
murrer to  an  entire  bill  must  fail  if  any  part  of  the  bill  was  good 
against  it,  although  if  limited  to  the  defective  parts  of  the  bill  it  would 
have  been  sustained.  Livingston  v.  Story,  9  Pet.  632,  658,  9  L.  Ed. 
255 ;  Buffington  v.  Harvey,  5  Otto,  99,  100,  24  L.  Ed.  381 ;  Marshall 
V.  Vicksburg,  15  Wall.  146,  149,  21  L.  Ed.  121;  Pacific  Railroad  v. 
Missouri  Railroad,  111  U.  S.  505,  520,  4  Sup.  Ct.  583,  28  L.  Ed.  498; 
Stewart  v.  Masterson,  131  U.  S.  151,  158,  9  Sup.  Ct.  682,  33  L.  Ed. 
114;  Duckworth  v.  Appostalis  (D.  C.)  208  Fed.  936,  937.  And  since 
the  promulgation  of  equity  rule  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi) 
abolishing  demurrers  to  bills  in  equity  and  substituting  therefor  mo- 
tions to  dismiss,  it  necessarily  follows  that  such  motions  are  to  be  gov- 
erned by  a  like  rule  of  practice.  Applying  this  rule,  we  are  of  opinion 
that  as  the  petition  included  matters  as  to  which  the  New  York  Central 
Company  was  not  an  indispensable  party,  the  trial  court  was  in  error 
in  granting,  on  the  ground  of  its  absence,  the  broad  motion  to  dismiss 
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the  entire  original  petition.  Since,  however,  the  court  might  properly 
have  dismissed,  sua  sponte ,  for  want  of  indispensable  parties,  so  much 
of  the  original  petition  as  related  to  enjoining  the  New  York  Central 
Company  from  voting  its  stock  in  the  Lake  Shore  Company,  appoint- 
ing a  receiver  of  its  equity  therein,  directing  the  disposition  and  man- 
agement thereof,  enjoining  it  from  issuing  its  consolidation  bonds  in 
exchange  for  Lake  Shore  collateral  trust  bonds,  and  so  much  as  re- 
lated to  enjoining  the  Lake  Shore  Company  from  counting  such  stock 
or  permitting  it  to  be  voted  and  from  carrying  out  its  agreement  with 
the  Read  Committee  in  reference  to  the  purchase  of  stock  and  setting 
aside  the  acquisition  thereof,  we  find — independently  of  the  question  of 
whether  "substituted  service"  should  have  been  granted  upon  the  New 
York  Central  Company,  which  will  be  hereinafter  considered — no  er- 
ror in  so  much  of  the  decree  of  dismissal  as  related  to  these  portions 
of  the  original  petition :  except  that,  such  dismissal  being  for  lack  of 
indispensable  parties  and  not  touching  the  merits,  the  decree  of  dismiss- 
al should  be  modified  so  as  to  be  without  prejudice.  Swan  Land  Co. 
V.  Frank,  148  U.  S.  603,  612,  13  Sup.  Ct.  691,  37  L.  Ed.  577;  Hyams 
V.  Old  Dominion  Co.,  209  Fed.  808,  811,  126  C.  C.  A.  532. 

Since,  however,  the  New  York  Central  Company  was  not  an  indis- 
pensable party  to  so  much  of  the  original  petition  as  sought  an  injunc- 
tion against  the  Lake  Shore  Company  from  entering  into  the  consoli- 
dation, the  appointment  of  a  receiver  of  the  stocks  owned  by  it  in  its 
subsidiary  companies,  and  decrees  for  their  management  and  disposi- 
tion, it  follows  that  in  so  far  as  the  decree  of  dismissal  related  to  those 
matters  and  awarded  all  unad judged  costs  against  the  plaintiff,  it  was 
not  warranted  merely  on  account  of  the  absence  of  that  Company,  and, 
unless  sustainable  upon  other  grounds,  must  be  reversed. 

(2)  As  to  various  reasons  urged  by  the  defendants  in  argument  as 
grounds  upon  which  the  original  petition  should  have  been  dismissed 
for  want  of  equity,  our  conclusions  are : 

[10,  11]  (a)  As  the  petition  did  not  disclose  the  dates  upon  which 
the  consolidation  agreement  had  been  signed  by  the  boards  of  directors 
of  the  various  companies,  it  did  not  appear  therefrom  that  the  plain- 
tiff had  bought  its  stock  in  the  Lake  Shore  Company  after  such  agree- 
ment had  been  signed  by  its  directors  and  in  contemplation  of  the  con- 
soHdation.  In  this  respect  the  instant  case  differs  from  Continental 
Securities  Co.  v.  Interborough  Co.  (D.  C.)  207  Fed.  467,  470,  which 
was  determined  after  proof,  at  final  hearing,  (b)  It  did  not  appear 
from  the  face  of  the  petition  that  the  plaintiff  had  bought  such  stock 
merely  for  the  purpose  of  instituting  litigation  and  compelling  the 
defendants  to  buy  their  peace,  (c)  The  amount  of  such  stock,  namely 
five  shares,  was  not  so  inconsiderable  and  trifling  in  value  that  the 
plaintiff  should,  on  that  ground,  be  denied  such  equitable  relief  as  it 
might  otherwise  be  entitled,  as  matter  of  right,  to  receive:  especially 
as  its  petition  was  also  filed  in  behalf  of  other  stockholders  similarly 
situated,  some  of  whom,  if  the  suit  had  been  proceeded  with,  might,  for 
aught  then  appearing,  have  joined  and  shared  its  benefits.  In  this  re- 
spect also  the  instant  case  differs  from  Continental  Securities  Co.  v. 
Interborough  Co.  (D.  C.)  207  Fed.  supra,  467,  in  which  a  single  stock- 
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holder  stood  before  the  court  as  plaintiff  at  the  final  hearing;  and  now 
more  nearly  presents  the  situation  in  that  case  as  originally  decided 
upon  demurrer.  Continental  Securities  Co.  v.  Interborough  Co.  (C.  C.) 
165  Fed.  945,  956.  And  see,  generally,  as  to  the  right  of  a  single  stock- 
holder to  interpose  for  the  prevention  of  an  ultra  vires  and  illegal  act . 
by  the  corporation  in  which  he  is  a  stockholder:  2  Cook  on  Corpo- 
rations (7th  Ed.)  §  669,  p.  2152;  and  cases  therein  cited,  (d)  Nor  is 
relief  to  be  denied  on  the  ground  that  the  allegations  of  the  original 
petition  did  not  comply  with  the  requirements  of  equity  rule  27  (198 
Fed.  XXV,  115  C.  C.  A.  xxv)  as  to  bills  brought  by  stockholders  against 
a  corporation.  This  rule  relates  only  to  suits  "founded  on  rights  which 
may  properly  be  asserted  by  the  corporation,*'  in  which  the  stockhold- 
ers' rights  are  indirect  and  derivative  merely,  and  has  no  application 
to  a  suit  brought  by  a  stockholder  against  the  corporation  seeking,  in 
his  own  direct  right,  to  enjoin  it  from  doing  an  illegal  act.  See,  in- 
ferentially:  Dickinson  v.  Traction  Co.  (C.  C.)  114  Fed.  232,  242.  It 
is  hence  unnecessary  to  determine  whether  the  petition  sufficiently  com- 
plied with  the  provisions  of  this  rule;  or  whether,  in  any  event,  this 
rule  refers  merely  to  suits  commenced  in  the  Federal  courts,  or  applies 
as  well  to  suits  removed  from  state  courts;  a  question  upon  which 
there  is  a  conflict  of  opinion.  See  Hopkins'  Fed.  Eq.  Rules,  149 ;  and 
cases  therein  cited. 

Furthermore,  while  we  are  not  unmindful  that,  since  the  hearing  in 
this  court,  it  was  decided  in  Paine  Lumber  Co.  v.  Neal,  244  U.  S.  459, 
471,  37  Sup.  Ct.  718,  61  L.  Ed.  1256,  that  a  private  person  could  not 
maintain  a  suit  to  enjoin  a  violation  of  the  Federal  Anti-Trust  Act 
(Act  July  2,  1890,  c.  647,  26  Stat.  209),  under  the  provisions  of  its 
fourth  section,  it  is  clear,  as  a  rule  of  pleading,  under  the  authorities 
hereinabove  cited,  that  the  broad  motion  to  dismiss  the  entire  petition 
for  want  of  equity  would  not  have  been  properly  grantable,  upon  this 
ground,  as  to  so  much  of  the  petition  alone  as  sought  to  enjoin  the  pro- 
posed consolidation  on  account  of  violation  of  this  act. 

[12]  (3)  It  is  further  urged  that  the  motion  to  dismiss  should  have 
been  granted,  for  adequacy  of  remedy  at  law,  by  reason  of  the  fact  that 
section  9034  of  the  Ohio  General  Code  provides  that  a  stockholder  who 
refuses  to  convert  his  stock  into  that  of  a  consolidated  company  shall 
be  paid  the  highest  market  value  thereof  during  the  two  years  preced- 
ing the  making  of  the  agreement  for  the  consolidation  by  the  directors, 
if  he  had  previously  so  required.  This  statute,  whose  prime  purpose 
was  evidently  to  provide  just  compensation  to  a  stockholder  dissent- 
ing from  a  consolidation  lawfully  made,  does  not,  in  our  opinion,  pro- 
vide an  adequate  remedy  for  a  stockholder  who  seeks  in  advance  to 
restrain  the  corporation  from  entering  into  an  illegal  consolidation. 
Furthermore  this  ground  of  the  motion  likewise  could  not,  in  any  event, 
apply  to  the  entire  petition. 

[13]  5.  Denying  leave  to  file  supplemental  bill.  The  material  alle- 
gations in  the  supplemental  bill  which  the  plaintiff  moved  for  leave  to 
file,  may  be  thus  summarized:  The  stockholders  of  the  Lake  Shore 
Company  had,  after  the  filing  of  the  original  petition,  held,  on  Decem- 
ber 22,  1914,  the  meeting  to  consider  the  agreement  of  consolidation, 
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dated  April  29,  1914.  At  such  meeting  the  consolidation  agreement 
had  been  approved,  over  the  protest  of  3ie  plaintiff  and  other  minority 
stockholders;  459,379  out  of  459,461  shares,  including  the  452,892 
shares  held  by  the  New  York  Central  Company  and  illegally  voted  by 
it,  voting  therefor.  Pursuant  thereto,  the  consolidation  agreement 
had  been  executed  by  the  officers  of  the  several  consolidating  compa- 
nies ;  the  organization  of  the  new  corporation,  the  New  York  Central 
Railroad  Company  (hereinafter  called  the  Consolidated  Company), 
resulting  therefrom,  had  been  perfected;  and  it  then  claimed  to  be 
a  consolidated  railroad  company  organized  under  the  laws  of  New 
York,  Pennsylvania,  Ohio,  Indiana,  Michigan  and  Illinois.  The  con- 
solidation agreement  had  been  filed  in  the  office  of  the  Secretary  of 
State  of  Ohio,  thereby  pretending  to  transfer  all  the  property  of  the 
Lake  Shore  Company  in  the  northern  district  of  Ohio  to  the  Consol- 
idated Company,  which  then  illegally  possessed  and  claimed,  as  suc- 
cessor in  title,  all  of  the  property  of  the  Lake  Shore  Company  situated 
in  the  district,  consisting  of  its  line  of  railroad,  with  the  real  and  per- 
sonal property  appurtenant,  extending  from  the  Pennsylvania  line 
through  Cuyahoga  and  other  counties  in  Ohio.  Pending  the  suit  and 
pursuant  to  the  consolidation  agreement,  the  Consolidated  Company 
had  executed  to  trustees  two  mortgages  covering  the  real  and  personal 
property  of  the  Lake  Shore  Company,  to  secure  certain  issues  of  bonds 
from  which  the  Lake  Shore  Company  had  received  no  benefit,  thereby 
pretending  to  create  liens  upon  the. real  and  personal  property  of  the 
Lake  Shore  Company  within  the  district,  to  an  amount  exceeding 
$365,000,000.00 ;  and  had  also  executed  to  a  trustee  an  indenture  pur- 
porting to  constitute  a  charge  upon  all  the  earnings  and  profits  of  the 
Lake  Shore  Company.  The  officers  of  the  severd  consolidating  com- 
panies, including  tlie  New  York  Central  and  Lake  Shore  Companies, 
claimed  that  by  reason  of  the  consolidation  the  corporate  existence  of 
these  companies  had  been  merged  in  that  of  the  Consolidated  Com- 
pany; that  their  officers  were  fundi  officio;  and  that  the  title  to  all  of 
their  property  had  passed  to  it.  The  nine  railroad  companies  entering 
into  the  consolidation  with  the  New  York  Central  and  Lake  Shore 
Companies  and  the  trustees  under  said  mortgages  and  indentures  were 
citizens  of  other  states  than  Maine.  The  consolidation  agreement  and 
all  proceedings  and  instruments  therein  set  forth,  were  illegal  and  void 
for  the  reasons  set  forth  in  the  original  petition,  but  constituted  an 
apparent  incumbrance  and  cloud  upon  the  title  to  the  property  of  the 
LaJce  Shore  Company  within  the  district.  Wherefore  the  plaintiff 
prayed ;  that  the  Consolidated  Company,  as  a  (/^  facto  corporation,  the 
nine  other  railroad  companies  embraced  in  the  consolidation,  and  the 
trustees  under  the  mortgages  and  indenture  executed  by  the  Consol- 
idated Company,  be  made  parties  defendant;  that,  on  behalf  of  the 
Lake  Shore  Company,  its  lawful  right  and  claim  to  its  property  within 
the  district  be  enforced,  its  title  thereto  quieted  as  against  the  claims 
of  the  defendants,  and  the  cloud  upon  such  title  created  by  the  con- 
solidation and  proceedings  in  pursuance  thereof,  removed;  that  the 
Consolidated  Company  be  ousted  from  its  possession  and  claim  of  title 
thereto  and  required  to  restore  the  same  to  the  Shore  Company ;  that 
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the  mortgages  executed  by  the  Consolidated  Company  be  decreed  to 
be  void  as  to  such  property ;  and  for  process  and  general  relief. 

This  supplemental  bill  related  solely  to  the  matter  of  the  consolida- 
tion and  was  framed  upon  the  theory  that  the  consolidation  and  sub- 
sequent proceedings  in  pursuance  thereof,  including  the  mortgages 
executed  by  the  Consolidated  Company,  constituted  a  cloud  upon  the 
title  to  the  property  of  the  Lake  Shore  Company  within  the  district, 
which  the  plaintiff,  as  a  stockholder,  on  its  behalf  and  in  its  right, 
sought  to  have  removed. 

(1)  There  was,  however,  no  allegation  that  any  of  the  nine  consoli- 
dating companies  which  it  was  sought  to  make  defendants,  claimed, 
either  before  or  after  the  consolidation,  any  right,  title  or  interest  in 
the  properties  of  the  Lake  Shore  Company  within  the  district.  On 
the  contrary,  it  was  specifically  alleged  that  the  officers  of  all  the  con- 
solidating companies,  including  the  New  York  Central  Company,  claim- 
ed that  the  title  to  the  properties  of  the  several  constituent  companies 
had  been  vested  in  the  Consolidated  Company.  And  this  was  admit- 
tedly the  effect  of  the  consolidation,  if  valid,  under  the  provisions  of 
the  Ohio  General  Code.  Clearly,  therefore,  the  supplemental  bill, 
which  lacked  either  allegation  that  any  of  these  companies  asserted 
any  claim  or  title  to  the  property  in  question  or  prayer  for  relief 
against  them,  presented  no  ground  whatever  for  making  them  parties 
or  permitting  the  supplemental  bill  to  be  filed  against  them. 

(2)  As  to  the  Consolidated  Company  and  mortgage  trustees,  a  more 
difficult  question,  however,  arises.  The  defendants  earnestly  insist  that 
the  supplemental  bill  could  not  be  properly  filed  because  it  sought  to 
change  the  nature  of  the  action  from  one  in  personam  to  one  to  remove 
cloud  from  title  to  property.  Equity  Rule  34  (198  Fed.  xxviii,  115 
C.  C.  A.  xxviii)  provides,  however,  that  upon  application  of  either 
party,  the  court  may,  upon  just  terms,  permit  him  to  file  "a  supple- 
mental pleading,  alleging  material  facts  occurring  after  his  former 
pleading."  And  if  the  plaintiff's  original  bill  is  sufficient  to  entitle  him 
to  one  kind  of  relief,  and  facts  subsequently  occur  to  entitle  him  to 
other  and  more  extensive  relief,  he  may  have  such  relief  by  setting  out 
the  new  matter  in  the  form  of  a  supplemental  bill.  Candler  v.  Pettit,  1 
Paige  Ch.  (N.  Y.)  168,  19  Am.  Dec.  399;  Sheffield  Iron  Co.  v.  New- 
man (5th  Cir.)  77  Fed.  787,  791,  23  C.  C.  A.  459.  Here  the  original 
petition  had  sought  to  prevent  the  Lake  Shore  Company  from  entering 
into  the  consolidation  at  a  time  when  only  an  action  in  personam  would 
lie,  and  had  prayed  that  if  pending  the  action  such  consolidation  were 
effected,  it  should  be  set  aside.  And  the  consolidation  having  been 
thereafter  effected,  pending  the  action,  we  hence  do  not  regard  it  as 
an  insuperable  objection  to  the  filing  of  a  supplemental  bill  seeking  to 
set  it  aside,  that  the  nature  of  the  action  would,  in  effect,  be  thereby 
changed. 

[14, 15]  (3)  It  is  also  urged  as  an  objection  to  the  supplemental  bill 
that  it  appeared  from  its  allegations  that  neither  the  plaintiff  nor  tlie 
Lake  Shore  Company  was  in  possession  of  the  property  from  which  it 
was  sought  to  remove  the  cloud,  but  that  the  same  was  in  possession  of 
the  Consolidated  Company.     However,  the  general  equity  rule  that 
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a  bill  to  remove  cloud  from  title  can  only  be  filed  by  one  in  possession, 
is  based  upon  the  ground  that  the  plaintiff  ordinarily  has  an  adequate 
remedy  at  law  by  suit  in  ejectment,  and  does  not  prevent  the  main- 
tenance of  such  bill  by  one  not  in  possession  where  there  are  other 
grounds  of  equitable  relief.  United  States  v.  Wilson,  118  U.  S.  86, 
89,  6  Sup.  Ct.  991,  30  L.  Ed.  110;  American  Association  v.  Williams 
(6th  Cir.)  166  Fed.  17,  21,  93  C.  C.  A.  1;  Butterfield  v.  Miller  (6th 
Cir.)  195  Fed.  200,  202,  115  C.  C.  A.  152.  And  since  in  the  situation 
disclosed  by  the  supplemental  bill,  the  plaintiff  could  only  proceed  in 
equity,  by  asserting  derivatively,  as  a  stockholder,  the  right  in  the 
Lake  Shore  Company  to  have  the  cloud  from  its  title  removed,  this 
being  a  recognized  ground  of  equitable  jurisdiction,  we  conclude  that 
the  mere  lack  of  possession  in  either  the  plaintiff  or  the  Lake  Shore 
Company  was  not  of  itself  fatal  to  the  plaintiff's  right  to  maintain  the 
supplemental  bill.  This  conclusion  is  strengthened  by  the  holding  in 
Citizens  Savings  Bank  v.  Illinois  Central  Railroad,  205  U.  S.  supra, 
46,  27  Sup.  Ct.  425,  51  L.  Ed.  703,  that  a  suit  brought  by  owners  of 
stock  of  a  railroad  company  for  the  cancellation  of  deeds  and  leases 
under  which  its  properties  were  held  and  managed  by  another  corpo- 
ration and  in  its  possession,  was  a  suit  of  which  the  Federal  Court  had 
jurisdiction  under  section  8  of  the  Act  of  March  3,  1875  (now  section 
57  of  the  Judicial  Code),  as  one  to  remove  an  incumbrance  or  cloud 
upon  property  within  the  district ;  although  it  is  to  be  noted  that  this 
case  was  determined  purely  upon  the  question  of  jurisdiction,  and  that 
the  court  stated  (at  pages  58  and  59)  that  in  the  absence  of  a  demurrer 
or  motion  to  dismiss  for  want  of  equity,  it  expressed  no  opinion  upon 
the  question  whether,  upon  the  showing  made  by  the  bill,  the  plaintiff 
was  entitled  to  a  decree  giving  it  the  relief  asked. 

(4)  Passing,  without  determination,  the  question  whether  the  sup- 
plemental bill  substantially  complied  with  the  requirements  of  Equity 
Rule  27,  as  a  stockholders'  bill  asserting  derivatively  a  vested  right  in 
the  Lake  Shore  Company,  we  reach  the  underlying  question  whether 
in  any  event  the  action  of  the  District  Court  in  refusing  leave  to  file 
it,  is,  in  view  of  the  entire  record,  reviewable  by  this  court. 

[16]  The  granting  or  refusing  of  leave  to  file  a  supplemental  bill 
rests  in  the  discretion  of  the  trial  court ;  and  is  not  reviewable  by  an 
appellate  court  unless  there  has  been  a  gross  abuse  of  such  discretion. 
Berliner  Gramaphone  Co.  v.  Seaman  (4th  Cir.)  113  Fed.  750,  754,  51 
C.  C.  A.  440,  and  cases  therein  cited.  And  see  Gooch  v.  Presbyterian 
Hospital  (6th  Cir.)  239  Fed.  828,  830,  152  C.  C.  A.  614. 

And,  obviously,  many  matters  which  would  not  have  constituted  such 
want  of  equity  as  to  prevent  the  maintenance  of  an  original  bill  whose 
filing  was  a  matter  of  right,  are  nevertheless  circumstances  to  be  prop- 
erly considered  in  determining  whether,  as  a  matter  of  sound  judicial 
discretion,  leave  should  have  been  granted  to  file  a  supplemental  bill 
as  a  matter  of  grace.  See  Continental  Securities  Co.  v.  Interborough 
Co.  (D.  C.)  207  Fed.  supra,  at  page  472. 

[17]  The  record  disclosed  the  following  facts:  The  plaintiff  own- 
ed only  5  shares  of  the  stock  of  the  Lake  Shore  Company,  out  of  a 
total  outstanding  issue  of  499,961  shares.    It  had  acquired  this  stock 
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June  27,  1914,  that  is,  more  than  two  months  after  April  29,  1914, 
the  date  of  the  consolidation  agreement;  and,  it  is  fairly  inferable, 
after  such  agreement  had  been  entered  into  by  the  directors  of  the 
several  companies.  At  the  meeting  of  the  stockholders  of  the  Lake 
Shore  Company  only  77  other  shares  of  stock  had  joined  with  it  in 
voting  against  the  consolidation.  None  of  these  other  stockholders 
had  joined  either  in  the  original  petition  or  in  the  application  for  leave 
to  file  the  supplemental  bill.  The  line  of  the  Lake  Shore  Company's 
railroad  extended  from  Buffalo,  New  York,  through  Pennsylvania, 
Ohio  and  Indiana,  to  Chicago,  Illinois,  with  branches  to  various  points 
in  Ohio,  Indiana  and  Michigan.  The  supplemental  bill,  however,  re- 
lated merely  to  that  portion  of  its  property  which  was  within  the 
Northern  EHstrict  of  Ohio.  If  maintained,  the  setting  aside  of  the 
consolidation  and  mortgages  to  this  limited  extent  only,  leaving  such 
(jhio  property  as  a  disconnected  and  separate  segment,  would  clearly 
result  in  almost  inextricable  confusion,  disturbance  of  business  con- 
ditions and  innumerable  complexities.  Furthermore,  under  the  Ohio 
statute  already  cited,  the  plaintiff  upon  seasonable  requirement,  might 
have  obtained  the  highest  value  of  its  Lake  Shore  stock  during  the  two 
years  preceding  the  consolidation  agreement;  while  under  the  very 
terms  of  the  consolidation  it  was  entitled  to  receive  for  these  5  shares 
of  stock  25  shares  of  the  stock  of  the  Consolidated  Company.  Under 
all  the  circumstances  we  think  the  trial  judge  was  entirely  justified 
in  his  conclusion  that  the  plaintiff's  interest  not  only  approximated 
(relatively  at  least)  the  irreducible  minimum,  but  was  m  danger  of  no 
ponderable  damage  if  its  efforts  to  set  aside  the  consolidation  should 
fail.  And  upon  consideration  of  all  these  facts,  we  are  unable  to  con- 
clude that  the  action  of  the  trial  court  in  denying  the  plaintiff  leave  to 
file  the  supplemental  bill  constituted  such  abuse  of  discretion  as  to 
now  authorize  us  to  review  its  action  in  this  behalf. 

We  are  more  content  to  reach  this  conclusion  since,  if  the  consoli- 
dation is  in  truth  an  unlawful  restraining  of  trade  in  violation  of  the 
Acts  of  Congress  and  constitutions  and  laws  of  the  several  states  in- 
volved, and  a  prejudice  to  the  public  interest,  it  may  well  be  assumed 
that  such  interest  will  be  properly  protected  by  due  proceedings  in- 
stituted by  the  Federal  and  State  authorities,  in  which  all  parties  may 
be  brought  before  the  court,  a  full  investigation  had,  and  the  public 
wrongs,  if  any,  corrected  by  efficient  and  appropriate  remedies ;  while, 
furthermore,  the  denial  of  leave  to  the  plaintiff  to  file  a  supplemental 
bill  will  not  operate,  as  matter  of  law,  to  prevent  it  from  seeking,  by  an 
appropriate  and  independent  original  bill,  such  relief  in  equity,  if 
any,  as  it  may  be  entitled  to  receive,  in  addition  to  such  relief,  if  any, 
as  it  may  hereafter  properly  obtain  under  its  original  petition  or  any 
other  appropriate  pleading  supplemental  thereto,  which  it  may  be 
granted  leave  to  file. 

6.  Motions  for  substituted  process.  The  plaintiff  moved  for  sub- 
stituted process,  under  section  57  of  the  Judicial  Code,  for  the  New 
York  Central  Company,  the  individual  defendants,  Read,  Evans  and 
Wood,  the  nine  other  railroad  companies  which  had  entered  into  the 
consolidation,  and  the  trustees  under  the  mortgages  and  indenture 
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executed  by  the  Consolidated  Company.  This  section  provides  that 
in  any  suit  commenced  in  a  District  Court  to  remove  any  incumbrance, 
lien  or  cloud  upon  the  title  to  property  within  the  district,  an  order 
directing  any  non  resident  absent  defendant  to  make  defense  may  be 
served  upon  him  wherever  found,  and  that  in  default  of  his  appear- 
ance, the  court  may  entertain  jurisdiction  and  proceed  to  an  adjudica- 
tion of  the  suit,  which  shall,  as  regards  such  absent  defendant,  affect 
only  the  property  which  is  the  subject  of  the  suit  and  within  the  juris- 
diction of  the  court.  It  relates,  upon  its  face,  only  to  suits  affecting 
property  which  is  the  subject  matter  of  the  suit;  and,  it  is  clear,  only 
authorizes  the  service  of  such  appearance  order  upon  a  defendant 
asserting  a  claim  thereto.  There  was  hence  no  ground  whatever  for 
granting  such  appearance  order  (termed  by  the  plaintiff  '^substituted 
process")  for  the  New  York  Central  Company  under  the  original  pe- 
tition; which  was  purely  an  action  in  personam  that  did  not  relate 
to  any  property  within  the  district  to  which  the  New  York  Central 
Company  was  asserting  any  claim.  For  like  reason  there  was  no 
ground  for  the  issuance  of  such  appearance  order  for  the  defendants ' 
Read,  Evans  and  Wood.  And  since  leave  was  denied  to  file  the  sup- 
plemental bill  there  was  necessarily  no  ground  for  issuing  appearance 
orders  for  any  of  the  defendants  thereunder. 

7.  For  the  reasons  stated,  the  decree  of  the  District  Court  is  affirmed, 
except  in  so  far  as  it  dismissed  those  portions  of  the  original  petition 
wherein  it  was  sought  to  enjoin  the  Lake  Shore  Company  from  enter- 
ing into  the  proposed  agreement  and  consolidation  and  to  have  re- 
ceivers appointed  of  the  stock  owned  by  it  in  its  various  subsidiary 
companies  and  decrees  made  for  their  disposition  and  management, 
and  in  so  far  as  it  awarded  against  the  plaintiff  the  general  costs  of  the 
cause,  as  to  which  matters  the  decree  will  be  reversed  (the  first  of  these 
matters  being  now  material,  even  after  the  consolidation,  at  least  in  so 
far  as  relates  to  the  final  adjudication  of  costs) ;  but  such  reversal  is 
with  leave  to  the  I^ake  Shore  Company  to  hereafter  move  in  the  Dis- 
trict Court  to  dismiss  so  much  of  the  original  petition  as  sought  to 
enjoin  the  Lake  Shore  Company  from  entering  into  the  proposed 
agreement  and  consolidation  on  account  of  the  alleged  violation  of  the 
Federal  Anti-Trust  Act ;  and  except,  further  that  in  so  far  as  the  de- 
cree dismissed  the  remaining  portions  of  the  original  petition,  it  is 
modified  so  that  the  dismissal,  being  for  want  of  indispensable  parties, 
is  without  prejudice.  The  plaintiff  will  pay  two-thirds  of  the  costs 
of  the  appeal ;  and  the  Lake  Shore  Company,  one-third.  And  the  cause 
will  be  remanded  to  the  District  Court  for  further  proceedings  not  in- 
consistent with  this  opinion. 
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(250  Tea.  180) 

THE  WINDRUSH. 

THE  RHINE. 

(Circuit  Court  of  Appeals,  Second  Circuit  February  14,  1918.) 

Nos.  160,  161. 

1.  Seamen  ^=»23 — Wages — ^Advance  Payment — Construction  and  Scope  of 

Sesamen's  A.CT 

Act  June  26,  1884,  c.  121,  §  10,  23  Stat.  55,  as  amended  by  Seamen's  Act 
March  4,  1915,  c.  153,  §  11,  38  Stat.  1168  (Comp.  St  1916,  §  8323),  making 
it  unlawful,  under  penalty,  to  pay  any  seaman  wages  in  advance,  and 
providing  that  such  payment  shall  not  absolve  the  vessel  from  full  pay- 
ment of  wages  after  they  shall  have  been  earned,  does  not  apply  to  the 
employment  of  seamen  by  American  vessels  in  foreign  ports;  and  when 
in  such  case  the  master  could  not  obtain  seamen,  except  by  paying  a 
month's  wage  in  advance,  in  accordance  with  the  custom  of  the  port,  which 
was  not  there  unlawful,  and  made  such  payment  the  seamen  are  not 
entitled  to  recover  full  wages,  without  deduction  of  such  payment  at  the 
end  of  the  voyage. 

2.  Statutes  ^=»225% — Constbuction — Amendments. 

In  the  construction  of  an  amendment  to  an  existing  statute,  the  pre- 
sumption is  that  the  same  words  used  therein  have  the  meaning  acquired 
by  prior  Judicial  construction,  and  in  doubtful  cases  contemporaneous  and 
departmental  construction  is  entitled  to  weight 

Learned  Hand,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suits  in  admiralty  by  John  Hardy  and  others  against  the  barken- 
tine  Windrush,  the  Shepard  &  Morse  Lumber  Company,  claimant, 
and  by  Paul  Neilson  and  others  against  the  sailing  ship  Rhine,  the 
Rhine  Shipping  Company,^  claimant.  E>ecree  for  libelants  in  each  case, 
and  claimants  appeal.    Reversed. 

For  opinion  below,  see  244  Fed.  833. 

Both  the  craft  named  are  vessels  of  the  United  States,  within  the  meaning 
of  that  phrase  as  used  in  the  statutes  affecting  ships  and  seamen.  In  1900 
both  were  at  Buenos  Ay  res,  the  Windrush  in  May  and  the  Rhine  in  October ; 
both  wanted  crews,  and  neither  could  get  one  (as  is  stipulated  in  writing), 
"except  by  agreeing  to  pay  one  month's  wages  in  advance."  This  means,  as  Is 
fairly  shown  by  evidence,  that  the  keepers  of  sailors'  boarding  houses,  com- 
monly known  as  "crimps,"  have  in  that  port  such  control  of  seamen  that  ^ 
master  can  get  a  crew  except  by  applying  to  them. 

Both  vessels  got  crews  through  a  crimp;  of  the  men  shipped,  some  had 
actually  stayed  with  the  boarding  master,  or  obtained  supplies  from  him,  or 
both ;  others  had  merely  gone  to  him  as  a  means  of  finding  employment ;  all, 
however,  were  treated  alike,  viz.  taken  before  the  United  States  consul,  and 
signed  on  the  articles— each  man  giving  to  the  boarding  master  an  advance 
note  for  one  month's  wage,  the  payment  of  which  was  duly  noted.  All  the 
men  so  shipped  knew  what  they  were  doing,  and  apparently  regarded  It  as 
the  custom  of  the  port  and  a  common  incident  of  their  trade ;  so  undoubtetlly 
did  tlie  master ;  nor  Is  there  any  evidence  that  the  captain  or  owner  profited, 
directly  or  Indirectly,  by  the  transaction.  They  or  their  agents  paid  the  ad- 
vance notes  before  the  ship  left  Buenos  Ayres. 

On  arrival  at  New  York,  the  libelants  refused  to  recognize  the  charges  or  de- 
ductions, and  brought  suit  for  a  month's  pay  apiece,  as  for  so  much  wages 
wrongfully  withheld.     The  court  below  awarded  the  amount  claimed,  and 

^=9For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQIC 


THE  WINDRU8H 


317 


claimants  took  these  appeals,  which  were  argued  together ;  the  qnestioDS  rais- 
ed being  identical. 

Roscoe  H.  Hupper,  of  New  York  City,  for  appellants. 
Silas  B.  Axtell,  of  New  York  City,  for  appellee. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
facts  of  these  cases  are  in  all  material  aspects  those  recited  in  The 
State  of  Maine  (D.  C.)  22  Fed.  734.  Judge  Addison  Brown  there  gave 
judgment  as  to  whether  the  then  seamen's  statute,  commonly  known  as 
the  Dingley  Act  (Act  June  26,  1884,  23  Stat.  55),  entitled  libelants  such 
as  these  to  a  recovery ;  the  present  question  is  whether  (assuming  the 
correctness  of  the  decision  cited)  more  recent  legislation,  commonly 
known  as  the  La  Follette  Act  (Act  March  4,  1915,  38  Stat.  1168),  re- 
quires a  different  ruling. 

The  material  words  of  the  statutes  may  be  put  in  parallel  thus  (some 
immaterial  phrases  being  omitted  or  shortened) : 
1884 

It  is  hereby  made  unlawful  to  pay 
any  seaman  wages  before  leaving  the 
port  at  which  he  may  be  engaged,  in 
advance  of  the  time  when  he  has  ac- 
tually earned  the  same,  or  to  pay  such 
advance  to  any  other  person,  or  to 
pay  any  remuneration  (to  one  not  au- 
thorized by  act  of  Congress)  for  ship- 
ment of  seamen. 

Any  person  paying  advance  wages, 
or  such  remuneration  shaU  be  deemed 
guilty  of  a  misdemeanor,  and  punished 
by  fine  and  (at  option  of  the  court)  im- 
prisonment. 

The  payment  of  such  advance 
wages,  or  remuneration,  shall  in  no 
case  absolve  the  vessel  from  full  pay- 
ment of  wages  after  they  shall  have 
been  earned,  and  be  no  defense  to  a  li- 
bel for  recovery  of  wages. 

This  secticm  shaU  apply  as  well  to 
foreign  vessels  as  to  vessels  of  the 
United  States,  and  any  foreign  vessel 
violating  the  same  shall  be  refused  a 
clearance. 


1915 

It  is  hereby  made  unlawful  to  pay 
any  seaman  wages  in  advance  of  the 
time  when  he  has  actually  earned  the 
same,  or  to  make  any  order  or  note 
therefor  to  any  other  person  or  to 
pay  any  person  for  the  shipment  of 
seamen  when  payment  is  deducted  or 
to  be  deducted  from  a  seaman's  wages. 

Any  person  violating  the  foregoing 
shall  be  deemed  guilty  of  a  misde- 
meanor and  punished  by  fine,  and  (at 
option  of  the  court)  imprisonment. 

The  i>ayment  of  such  advance  wages 
or  allotment  shall  in  no  case  absolve 
the  vessel  from  full  payment  of  wages 
after  they  shall  have  been  earned  and 
shall  be  no  defense  to  a  Ubel  for  re- 
covery of  wages. 

If  any  person  shall  receive  from 
any  seaman  any  remuneration  for  pro- 
viding him  with  employment,  such 
person  shall  be  deemed  guilty  of  a 
misdemeanor  and  punished  with  fine 
or  imprisonment. 

This  section  shall  apply  as  well  to 
foreign  vessels,  while  in  waters  of  the 
United  States,  as  to  vessels  of  the 
United  States,  and  any  foreign  vessel 
violating  the  same  shaU  be  refused  a 
clearance. 

The  master,  etc.,  of  any  vessel  (do- 
mestic or  foreign)  seeking  clearance 
from  a  port  of  the  United  States  shall 
present  his  shipping  articles  at  the 
oflSce  of  clearance,  and  none  shall  be 
granted  unless  the  provisions  of  this 
article  have  been  complied  with. 


The  Case  of  The  State  of  Maine  held  that  this  portion  of  the  statute 
of  1884  had  no  application  to  the  employment  of  seamen  by  AmeriLtm 
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vessels  in  foreign  ports.  That  it  was  well  decided  we  have  no  doubt, 
agreeing  as  we  do  with  the  reasons  assigned,  and  considering  the  intel- 
lectual authority  of  a  decision  by  that  judge  of  the  highest.  The  State 
Department,  which,  through  the  consuls,  is  charged  with  oversight  of 
shipment  of  seamen  abroad,  accepted  the  ruling,  and  embodied  it  (with 
due  reference  to  the  decision)  in  the  Consular  Regulations  (section  237) ; 
nor  did  the  passage  of  the  act  of  1915  produce  any  change  in  depart- 
mental instructions.  What  governed  the  action  of  the  consul  at  Buenos 
Ayres,  when  these  libelants  were  shipped,  was  the  rule  of  The  State  of 
Maine. 

The  only  other  interpretation  of  the  Dingley  Act  thought  instruc- 
tive here  is  The  Eudora,  190  U.  S.  169,  23  Sup.  Ct.  821,  47  L.  Ed.  1002, 
holding  the  statute  applicable  to  foreign  vessels  in  American  ports, 
mainly  on  reasoning  more  elaborately  set  forth  in  Wildenhus*  Case,  120 
U.  S.  1,  7  Sup.  Ct.  385,  30  U  Ed.  565;  i.  e.,  that  any  vessel  and  those 
on  board  her  are  subject  to  the  civil  and  criminal  law  of  the  country 
into  whose  ports  they  come.  Such  subjection  is  one  of  the  implied 
conditions  of  entry,  \yhich  is  a  favor,  and  not  a  right.  Unless  there 
has  been  a  change  in  the  legal  content  of  the  statute,  its  interpretation 
must  remain  unchanged.  So  far  as  the  language  above  given  is  con- 
cerned, there  is  but  one  change  that  can  be  relied  on ;  i.  e.,  that  the 
application  of  the  act  to  foreign  vessels  is  expressly  limited  to  waters 
of  the  United  States,  from  which  it  is  argued  that  the  application  to 
domestic  vessels  must  be  universal. 

Of  this  it  may  be  said  that  by  the  same  train  of  reasoning  some  sig- 
nificance must  be  given  to  the  section  regarding  clearances,  in  respect 
of  which,  for  domestic  ships,  the  act  of  1884  said  nothing.  Must  it 
then  follow  that  prior  to  1915  vessels  of  the  United  States  violating 
the  statute  were  necessarily  entitled  to  clearance?  Such  a  contention 
could  not  be  made.  Indeed,  the  argument  for  libelants  proceeds  main- 
ly and  frankly  on  the  ground  that  the  act  of  1915  is  in  its  entirety  so 
obviously  remedial  that  by  it  the  status  of  seamen  has  been  so  radically 
changed,  and  the  rigidity  of  their  engagements  so  greatly  relaxed,  that 
it  must  have  been  intended  to  make  the  statute  extraterritorially  oper- 
ative, and  uplift  sailors  by  putting  on  their  employers  the  cost  of  a 
rascally  way  of  doing  business,  over  which  this  country  has  no  direct 
jurisdiction. 

Undoubtedly  the  methods  of  shipment  exhibited  in  this  record  are 
vile,  and  it  may  be  admitted  as  within  legislative  power  to  improve  the 
social  customs  of  a  contract  breaker,  by  encouraging  the  act  of  breach ; 
but  we  are  bound  by  what  Congress  did,  as  expressed  in.  the  words 
employed,  having  recourse  for  that  purpose  to  "the  whole  context  of 
the  statute"  (Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1,  25  Sup. 
Ct.  158,  49  L.  Ed.  363),  and  this  is  true,  even  when  the  law  is  both 
remedial  and  penal,  but  with  the  "design  to  give  relief  more  dominant 
than  to  inflict  punishment." 

We  find  no  words  in  the  entire  act  rendering  the  particular  kind  of 
relief  here  sought,  certainly  within  the  legislative  intent  or  meaning. 
We  have  not  before  us  any  reports  of  congressional  committees,  which, 
however,  may  be  consulted  only  to  ascertain  motive.    McLean  v.  Unit- 
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ed  States,  226  U.  S.  374,  33  Sup.  Ct.  122,  57  L.  Ed.  260.  There  are, 
however,  some  rules  of  law  which  the  Legislature  must  have  intended 
by  the  words  of  this  act  to  overset,  if  the  libelants  are  entitled  to  a 
decree. 

[2]  This  is  an  amendment  to  existing  law,  and  the  presumption  is 
that  the  same  words  used  therein  have  the  meaning  acquired  by  prior 
judicial  construction.  United  States  v.  Trans- Missouri  Ass'n,  58 
Fed.  67,  7  C.  C.  A.  15,  24  L.  R.  A.  73.  In  every  doubtful  case,  con- 
temporaneous (Houghton  V.  Payne,  194  U.  S.  88,  24  Sup.  Ct.  590, 
48  L.  Ed.  888)  and  departmental  (United  States  v.  Cerecedo,  etc.,  Co., 
209  U.  S.  337,  28  Sup.  Ct.  532,  52  L.  Ed.  821)  construction  is  entitled 
to  weight,  when  the  words  of  a  statute  get  before  a  court.  That  the 
present  act  is  remedial  is  admitted ;  so  was  that  of  1884 ;  but  both  are 
also  plainly  penal.  That  remedies  of  the  kind  here  demanded  by  libel- 
ants are  more  in  favor  now  than  in  1884  is  true  enough ;  hut  words 
have  not  necessarily  changed  their  ordinary  meaning,  and  the  rules  of 
statutory  construction  remain  unaltered.  The  remedial  and  penal  por- 
tions of  the  part  of  the  statute  under  consideration  cannot  be  sepa- 
rated ;  if  what  these  shipmasters  did  in  Buenos  Ayres  was  not  lawful, 
it  was  unlawful,  and  a  misdemeanor  was  committed.  If  it  be  possible 
now  and  in  this  country  to  enact  a  law  making  a  crime  of  something 
done  by  an  American  citizen  in  a  foreign  land  (Rex  v.  Sawyer,  1  C.  & 
K.  101),  every  and  the  strongest  presumption  is  against  such  construc- 
tion (American,  etc.,  Co.  v.  United  Fruit  Co.,  213  U.  S.  347,  29  Sup. 
Ct.  511,  53  L.  Ed.  826,  16  Ann.  Cas.  1047). 

The  absurdity  of  considering  the  ship  captains  indictable  is  not  de- 
nied ;  therefore  the  contention  becomes  this :  That  this  executed  con- 
tract must  be  set  aside,  because  the  statute  in  effect  declares  it  re- 
pugnant to  the  "policy  and  morality"  of  the  people  of  the  United  States. 
We  discover  no  consensus  on  this  point  of  morals  in  the  written  law, 
there  is  no  evidence  on  the  subject,  and  the  rule  appealed  to  ordina- 
rily affects  only  executory  contracts.  The  situation  here  is  this :  Li- 
belants demand  a  part  of  their  wages  in  accordance  with  the  law  of 
the  United  States;  respondents  answer,  We  paid  you  that  part  in 
Argentine  in  accordance  with  the  law  of  that  country;  libelants  reply. 
The  law  of  the  United  States  refuses  to  recognize  that  lawful  and 
completed  transaction.  For  so  extreme  a  doctrine  support  can  be 
found  only  in  plain,  unquestioned  legislative  order;  and  such  order 
cannot  be  discovered  in  this  statute. 

In  The  Eudora  and  The  State  of  Maine,  supra,  a  subsidiary  reason 
for  the  harmonious  construction  there  given  to  the  act  of  1884  was  that 
the  announced  rulings  put  foreign  and  domestic  vessels  on  the  same 
footing.  That  doctrine  also  was  presumptively  before  Congress  in 
passing  the  later  statute.  The  ruling  made  below  gives  foreign  vessels 
an  advantage,  certainly  if  (e.  g.)  the  voyage  is  from  one  foreign  port 
to  another.    No  intent  to  do  this  is  perceivable  in  the  act. 

We  have  not  overlooked  The  Imberhorne  (D.  C.)  240  Fed.  830,  and 
The  Talus  (D.  C.)  242  Fed.  954.  In  so  far  as  they  do  not  harmonize 
with  the  foregoing,  we  differ. 

Decree  reversed,  and  causes  remanded,  with  directions  to  dismiss 
the  libels. 
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LEARNED  HAND,  District  Judge  (dissenting).  If  section  10  (a) 
had  not  been  amended  in  the  clause  here  in  question,  I  should  have 
felt  bound  by  the  construction  which  Judge  Brown  had  put  upon  it  in 
The  State  of  Maine  (D.  C.)  22  Fed.  734,  under  the  well-settled  rule 
that  a  prior  accepted  interpretation  of  the  statute  is  incorporated  into 
its  re-enactment.  Moreover,  I  think  that  Judge  Brown's  decision  was 
certainly  right  at  the  time  he  made  it.  His  fourth  reason  for  exclud- 
ing American  ships  from  the  operation  of  the  statute  while  in  foreign 
ports  seems  to  me  to  be  unanswerable.  The  statute  did  not  discrim- 
inate, as  he  says,  between  foreign  vessels  and  those  of  the  United 
States,  and  it  was  necessary  to  give  the  general  language  of  the  stat- 
ute the  same  application  to  one  class  as  to  the  other. 

Under  that  statute,  not  only  did  Judge  Brown  hold  that  vessels  of 
the  United  States  were  controlled  only  while  here,  but  the  Supreme 
Court,  in  Patterson  v.  Bark  Eudora,  190  U.  S.  169,  23  Sup.  Ct.  821, 
47  L,'  Ed.  1002,  held  that  foreign  vessels  were  bound,  and  obviously 
only  while  here.  There  was,  therefore,  not  the  slightest  reason,  when 
amending  the  statute,  to  add  the  clause,  "while  in  waters  of  the  United 
States,"  in  order  to  provide  the  necessary  limitation.  Furthermore, 
I  attach  significance  to  the  direct  conjunction  of  the  limiting  clause 
with  the  phrase  "foreign  vessels."  If  the  statute  had  read  "as  well  to 
foreign  vessels  as  to  vessels  of  the  United  States  while  in  the  waters 
of  the  United  States,"  there  could  have  been  no  doubt ;  hut  the  limita- 
tion by  its  position  directly  affecting  one  class  seems  to  me  to  give 
the  other  its  general  meaning,  unless  there  was  good  contrary  reason 
in  the  context, 

I  can  see  no  reason  in  the  context  for  such  a  limitation.  Of  course 
it  results  in  some  extraterritorial  operation  of  the  statutes,  but  only  as 
regards  vessels  of  the  United  States,  and  we  are  used  enough  to  stat- 
utes which  assume  to  do  that.  It  would  not  strain  the  interpretation 
of  a  statute  to  make  it  apply  to  any  act  done  on  board  ship.  It  is  true, 
these  acts  were  done  ashore;  but  they  were  to  engage  crews  who 
should  perform  all  their  services  in  a  United  States  ship — they  were 
a  condition  upon  those  services,  and  touched  them  as  closely  as  possi- 
ble. When  performed  by  an  American  master,  at  least,  not  to  con- 
sider an  owner,  no  valid  distinction  in  the  purpose  of  the  statute  seems 
to  me  to  be  found  in  the  locus  of  the  act.  The  penalties  against 
"crimps"  in  foreign  countries  stand  upon  a  different  footing;  they 
are  not  associated  with  United  States  vessels  and  subject  normally  to 
the  laws  of  the  United  States. 

Again,  it  is  said  that  the  provision  making  compliance  with  the  stat- 
ute a  condition  on  clearances  shows  an  intention  to  limit  its  appli- 
cation. Yet  this  touches  only  the  remedy,  and  it  would  be  a  hard 
rule  which  limited  the  substance,  because  the  remedy  could  not  in 
the  nature  of  things  be  coextensive  with  its  general  application.  No 
inference  seems  to  me  justified  from  such  a  consideration. 

Finally,  the  claimant  insists  that  it  puts  United  States  vessels  at  a 
disadvantage  in  foreign  ports.  In  such  countries  as  do  not  protect 
their  seamen  against  this  form  of  exploitation,  this  is  doubtless  true; 
hut  the  provision  itself  presupposes  that  the  seamen  are  at  an  economic 
disadvantage.    The  initiative  in  all  such  efforts  to  impose  a  standard 
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of  wages  bears  at  first  against  local  industry.  If  it  is  not  undertaken, 
all  remedies  must  wait  till  other  nations  join.  Granted  the  supposed 
injustice  of  the  practice,  the  ships  or  the  men  must  therefore  suffer 
till  the  evils  of  the  practice  get  general  recognition.  The  incidental 
burden  on  trade  may  conceivably  not  have  been  thought  of  equal  mo- 
ment with  the  putative  welfare  of  the  crews.  In  any  case  it  seems  to 
•me  that  such  considerations  are  beyond  the  proper  cognizance  of  courts 
of  law.  Surely  we  have  no  right  to  assume  that  the  interest  of  the 
state  depends  more  upon  the  welfare  of  one  of  these  conflicting  eco- 
nomic classes  than  the  other. 
I  dissent. 


(250  Fed.  185) 

FEICK  V.  STEPHENS  et  al. 

In  re  SANDUSKY. AUTO  PARTS  &  MOTOR  TRUCK  CO. 

(Circuit  Court  of  Appeals,  Sixth  Cnrcuit    AprU  8,  1918.) 

No.  3092. 

1.  Contracts  ^=»321(1) — Performance — Nonpatjient. 

While  a  contractor  on  the  owner's  default  in  payment  has  the  right  to 
abandon  further  performance  and  sue  for  damages  or  in  quantum  meruit 
for  the  value  of  the  work  done,  he  is  not  bound  to  do  so,  but  has  the 
right  to  keep  the  contract  in  force  and  refuse  his  assent  to  any  repudia- 
tion or  rescission  and  fully  complete  the  work. 

2.  Mechanics'  liiENS  ^=»279 — Abandonment  of  Contract — Presumptions. 

A  contractor's  abandonment  of  a  contract  will  not,  where  a  mechanic's 
lien  is  asserted,  be  presumed,  but  must  be  established  by  evidence. 

3.  Mechanics*  Liens  <@=>92 — ^Abandonment  of  Contract — Filing  of  CaLaims. 

Where  a  contractor  before  he  completed  performance  flled  claims  of 
lien,  the  filing  of  such  claims  did  not  amount  to  an  election  not  to  go  on 
with  the  contract,  but  were  merely  precautionary  steps  in  the  attempted 
protection  of  his  rights. 

4.  Estoppel  ^=»58 — Equitable  Estoppel — Prejudice — Necessitt. 

Where  neither  the  owner  nor  one  holding  a  deed  of  trust  on  the  prop- 
erty was  misled  by  the  contractor's  filing  lien  claims  before  he  completed 
the  work,  no  estoppel  could  arise  from  the  filing  of  such  claims. 

5.  Mechanics'  Liens  <S=»132(1) — Performance  of  Contract — Appointment  of 

Trustee. 

Where  a  contractor,  who  had  not  abandoned  the  work  and  had  not  com- 
pleted performance  at  the  time  receivers  appointed  in  a  creditor's  suit 
took  charge  of  the  owner's  property,  finished  the  work  thereafter  and 
within  four  months  of  the  date  of  the  receivers'  appointment  tiled  his 
claim  for  a  lien,  the  lien  must  be  allowed  under  Gen.  Code  Ohio,  §  8314, 
allowing  four  months  in  which  to  perfect  liens  whether  the  work  done 
after  the  appointment  of  the  receivers  be  considered  unauthorized  or 
not,  for  if  unauthorized  the  appointment  precluded  performance  and 
the  lien  claim  was  filed  within  four  months  after  performance  was  ren- 
dered impossible. 
fi.  Mechanics'  Liens  ^=>157(5) — Claim — Failure  to  Sustain  One  Claim. 

Under  Gen.  Code  Ohio,  §  8314,  a  failure  to  sustain  one  or  more  items 
in  the  statement  of  account  filed  by  mechanic's  lien  claimant  does  not 
invalidate  the  claim  where  the  statement  gave  notice  of  a  valid  claim. 
7.  Mechanics'  Liens  ^=s>152 — Claims — Statement. 

While  ordinarily  a  mechanic's  lien  statement  imder  Gen.  Code  Ohio,  § 
8314,  should  give  notice  that  it  has  been  filed  within  the  statutory  period, 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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and  while  if  the  contract  has  been  completed  this  would  necessitate  some 
statement  showing  the  date  of  completion  to  be  within  four  months  of 
filing,  the  same  rule  does  not  apply  when  completion  has  been  prevented. 

8.  Bankbuptcy  <©=»458 — Appeal — Preservation  of  Grounds  of  Review. 

Where  claimant,  who  appealed  from  a  decree  of  the  District  Court, 
which  on  petition  to  review  filed  by  the  trustee  in  bankruptcy  and  credi- 
tors disallowed  his  claim,  took  no  steps  in  the  District  Court  to  review 
the  finding  of  the  referee  and  master  disallowing  a  portion  of  his  claim, 
that  question  is  not  reviewable  by  the  Circuit  Court  of  Appeals. 

9.  Mortgages  ^=»151(3) — Priority — Mechanics'  Liens. 

A  mechanic's  lien  takes  priority  over  a  deed  of  trust  on  the  property 
given  after  the  contract  was  entered  into. 

10.  EsroPPRL  <@=nllO — Equitable  Estoppel — Pleading. 

An  estoppel  to  be  relied  on  should  be  pleaded. 

11.  Mortgager  ^=»183 — Priority — Mechanic's  Lien — Estoppel. 

Though  a  contractor  who  received  stock  from  a  corporation  for  whom 
he  was  erecting  a  building  voted  for  the  resolution  under  which  a  trust 
deed  was  executed  and  the  deed  contained  a  covenant  that  the  property 
was  free  from  liens,  such  contractor  is  not  estopped  from  asserting  the 
priority  of  his  mechanic's  lien  over  the  deed  of  trust  where  it  did  not 
appear  that  any  one  knew  of  or  acted  on  any  representation  or  act  of  his. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Northern  District  of  Ohio;  John  M.  Killits,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Sandusky  Auto  Parts  &  Motor 
Truck  Company.  The  claim  of  George  Feick  to  a  mechanic's  lien,  al- 
lowed hy  the  referee,  was  reversed  on  petition  to  review  by  Edward 
S.  Stephens,  trustee  in  bankruptcy,  and  the  Union  Savings  Bank  & 
Trust  Company  of  Cincinnati,  and  claimant  appeals.  Decree  reversed 
and  cause  remanded,  with  directions. 

gee,  also,  250  Fed.  191,  162  C.  C.  A.  327. 

In  July,  1912,  after  appellant,  George  Feick,  had  submitted  estimates,  the 
Sandusky  Auto  Parts  &  Motor  Truck  Ck)mpany  entered  into  a  verbal  con- 
tract with  him  for  the  erection  of  certain  buildings  on  its  plant  in  accordance 
with  certain  plans.  The  original  contract  was  subsequently  changed.  Cer- 
tain alterations  and  delays  in  starting  caused  the  agreed  price  to  be  increased 
from  $12,576  to  $15,175.50.  Extras  and  alterations  made  during  the  construc- 
tion were  agreed  upon.  The  reasonable  value  was  approximately  $3,700. 
Payments  were  to  be  made  as  the  work  progressed. 

No  time  was  fixed  in  the  contract  for  the  completion  of  the  work  or  any 
specific  part  of  it."  By  December,  the  work  had  progressed  so  that  the  plant 
could  be  operated.  After  that,  progress  was  slow  and  with  interruptions. 
Weather  conditions  prevented  installation  of  part  of  the  work  during  the 
winter.  In  March,  a  few  items  of  the  extra  work  were  performed.  In  May, 
1913,  floors  and  foundations,  which  had  been  disturbed  by  the  frost,  were  re- 
laid. 

The  referee  and  the  district  judge  found  that  none  of  the  contract  work,  oth- 
er than  that  of  September,  1913,  was  done  after  the  middle  and  11th  of  May, 
respectively.  The  evidence  shows  that  this  May  work  was  only  to  replace 
work  originally  done  in  1912.  For  this  replacement,  no  charge  was  made  and 
It  is  not  part  of  the  claimed  Hen.  Except  for  this  and  some  small  repairs 
made  in  July,  no  work  was  done  by  Feick  after  March  until  September  11^ 
1913. 

Tnder  a  trust  deed  from  the  Sandusky  Company  to  the  Union  Savings  Bank 
&  Trust  Company,  executed  and  recorded  in  March,  1913,  the  trust  company 
took  possession  of  the  plant  on  August  15,  1913.  Three  days  later,  possession 
was  surrendered  to  receivers  apiwinted  on  August  18,  1913,  by  the  state  court 
under  a  creditor's  bill.     On  September  11,  1913,  while  the  property  was  in 

^=;»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  hands  of  the  receivers,  Felck  entered  the  premises  In  order,  as  advised 
by  counsel,  to  i)orfect  his  right  to  a  Hen.  Between  that  date  and  September 
19,  1913,  he  performed  work  at  a  cost  of  about  $350  to  $400,  in  completion  of 
the  original  contract  as  amended.  This  work  was  the  Installation  of  plumbing 
and  fixtures  in  an  additional  toilet  room.  This  toilet  room,  so  completed,  was 
the  only  part  of  the  factory  that  had  not  been  long  theretofore  occupied  and 
used.  Its  use  was  not  absolutely  essential  to  the  beneficial  use  of  the  factory 
because  of  the  other  toilet  facilities.  Feick's  entry  was  without  leave  of  the 
state  court  or  of  the  receivers,  and  his  performance  was  without  their  leave 
or  that  of  the  district  court;  no  one  either  expressly  consented  or  objected 
thereto.  On  September  13,  1913,  while  the  work  was  being  done,  the  petition 
in  involuntary  bankruptcy  was  filed.    Adjudication  followed  in  October. 

On  September  23,  1913,  Feick  filed  In  the  recorder's  office  of  Erie  county, 
Ohio,  the  affidavit  and  statement  of  account  under  which  he  claims  the  lien 
and  served  the  requisite  notice  thereof.  Therein  he  specified :  "Main  building, 
as  agreed,  $12,576;  testing  building,  as  agreed,  $2,176.70;  water-closets,  as 
agreed,  $431.80'* — followed  by  the  statement,  "Last  work  done  and  contract 
completed  September  19,  1913."  The  total  of  these  three  items  Is  carried  out 
as  $15,175.50.  Then  follows  itemization  of  the  extras  with  the  dates.  The 
last  Items  preceding  those  of  September  are  the  July  repairs,  $5,  and  the  March 
material  and  labor. 

The  September  plumbing  work  could  have  been  done  in  April.  Feick  had 
delayed  It  because  of  the  failure  to  pay  him  in  accordance  with  the  terms  of 
the  contract  The  company,  however,  had  made  no  complaint  and  had 
never  requested  him  to  proceed  or  to  complete  his  contract.  The  only  pay- 
ment received  by  him  was  $3,000  of  the  comx)any's  stock  at  par,  stock  that 
subsequently  became  worthless. 

To  the  petition  of  the  trustee  In  bankruptcy  to  sell  the  property,  under 
which  the  property  was  sold  and  liens  transferred  to  the  proceeds,  Feick  filed 
what  is  termed  an  answer,  but  what  was  treated  by  all  parties  as  an  inter- 
vening petition  to  establish  his  lien.  By  the  trustee's  answer  thereto  and  the 
intervening  petition  and  answer  of  the  trust  company,  the  questions  of  the 
validity  of  Feick's  claim  to  a  lien  and  of  Its  priority  over  the  trust  deed 
were  raised.  The  referee  In  bankruptcy,  by  whom  the  matter  was  heard,  held 
the  claim  to  be  a  first  lien  on  the  property.  He  disallowed,  however,  $375  of 
the  $15,886.27  claimed,  holding  that,  as  the  appointment  of  the  receivers  pre- 
vented further  performance  under  the  contract,  a  lien  could  not  be  established 
for  the  September  work.  On  petition  to  review  the  referee's  order,  the  cause 
was  referred  to  him  as  a  special  master  to  take  and  report  additional  testi- 
mony. Thereupon,  on  all  the  evidence  taken  by  him  as  referee  and  as  master 
and  without  any  further  evidence  in  the  district  court,  the  finding  of  the  ref- 
eree in  so  far  as  it  held  the  lien  valid  was  reversed  and  the  claim  to  any  lien 
was  disallowed.    The  cause  Is  before  us  on  appeal  from  this  decree. 

Malcolm  Kelly,  George  E.  Reiter,  and  H.  L.  Peeke,  all  of  Sandusky, 
Ohio,  for  appellant. 

John  F.  Hertlein,  of  Sandusky,  Ohio  (King  &  Ramsey,  of  Sandusky, 
Ohio,  of  counsel),  for  Edward  S.  Stephens,  trustee. 

Healy,  Ferris  &  McAvoy,  of  Cincinnati,  Ohio,  for  Union  Savings 
Bank  &  Trust  Co.,  trustee. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  [1-4]  1. 
Appellee's  contention  that  Feick  had  a  right  to  abandon  further  per- 
formance under  the  contract  because  of  the  failure  to  pay  in  accordance 
with  its  provisions  and  to  sue  for  damages  or  in  quantum  meruit  for 
the  value  of  the  work  done,  or  after  March,  even  upon  the  contract 
as  substantially  performed,  subject  only  to  recoupment  for  the  value 
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of  the  September  work,  may  be  conceded.  But  he  was  not  bound  so 
to  do.  He  was  not  compelled  to  take  chances  that  what  he  had  done 
would  be  held,  to  be  a  substantial  performance  of  the  contract.  He 
had  a  right  to  keep  the  contract  in  force,  to  refuse  his  assent  to  any 
repudiation  or  rescission  and  fully  to  complete  the  work.  Whether 
or  not  he  abandoned  the  further  performance  is  a  question  of  fact. 
It  must  be  established  by  the  evidence.  Abandonment  will  not  be 
presumed.  The  delay,  it  is  true,  was  great ;  but  Feick,  evidently  doubt- 
ing whether  he  would  get  any  money,  was  justified  in  not  increasing 
his  prospective  losses  until  compelled  by  some  demand  of  the  com- 
pany or  by  self-interest,  definitely  to  elect  between  completion  and 
abandonment. 

On  August  5,  1913,  and  August  16,  1913,  he  filed  claims  of  lien. 
They  were  alike,  except  that  in  the  second  he  gave  credit  for  the  plumb- 
ing fixtures  not  then  installed.  The  filing  of  these  claims  did  not 
amount  to  an  election  not  to  go  on  with  the  contract.  They  were  mere- 
ly precautionary  steps  in  the  attempted  protection  of  his  rights.  In 
these  lien  claims,  he  did  not  assert  either  abandonment  or  substantial 
completion  of  the  work.  On  the  contrary,  in  that  of  August  16th,  he 
expressly  showed  that  it  was  not  completed.  Moreover,  as  neither 
the  Sandusky  Company  nor  the  trust  company  was  thereby  misled  or 
affected,  no  estoppel  could  arise  therefrom.  We  concur  in  the  finding 
of  the  referee  and  of  the  District  Court  that  Feick  had  not  completely 
abandoned  the  work  on  August  18,  1913. 

[5]  Feick's  rights  are  governed  by  section  8314  of  the  Ohio  General 
Code,  in  force  when  the  contract  was  made,  as  such  rights  are  ex- 
pressly preserved  by  the  Act  of  April  16,  1913  (103  Ohio  Laws,  p. 
369).  Under  section  8314,  filing  within  four  months  from  "the  time 
of  completing  such  labor  or  furnishing  such  material"  gives  a  lien  from 
the  date  o'f  the  first  item  of  labor  performed  or  material  furnished. 

We  concur,  too,  in  the  view  adopted  by  the  referee  and  the  court 
that,  at  the  time  of  the  appointment  of  the  receivers,  the  contract 
was  not  completed,  and  the  implication  therefrom,  that  the  plumbing 
work  done  in  September,  1913,  in  accordance  with  the  original  esti- 
mates and  contract,  except  as  the  location  of  the  toilet  room  was 
changed  by  subsequent  agreement,  formed  a  substantial  part  of  the 
original  contract.  Whether  or  not  this  plumbing  work  was  in  any  sense 
a  separate  and  divisible  piece  of  work  as  found  by  the  district  judge, 
it  is  unnecessary  to  consider;  for  it  was  specifically  covered  in  the 
original  estimate  of  cost  and  in  the  original  single  contract.  Clearly, 
it  was  not  a  mere  trifle  left  over  after  the  contract  had  been  deemed  by 
the  parties  as  finished  and  the  work  accepted  as  complete,  for  the  parties 
never  accepted  it  as  complete  or  deemed  it  finished.  In  value,  it  amount- 
ed to  something  more  than  two  per  cent,  of  the  entire  cost ;  and,  while 
not  absolutely  essential,  it  was  valuable  for  the  proper  equipment  of 
the  plant.  And,  as  both  the  referee  and  the  district  judge  held,  but 
for  the  appointment  of  the  receivers  and  the  consequent  prevention  of 
further  performance,  Feick  would  have  had  four  months  from  the 
completion  of  the  work  in  September,  within  which  to -file  his  claim 
of  lien. 
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Whether  the  appointment  of  the  receivers  operated  to  prevent  him, 
without  their  or  the  court's  express  consent,  from  going  on  with  the 
contract,  with  the  result  that,  as  held  by  the  referee  and  the  court,  the 
dork  done  in  September  is  not  to  be  deemed  as  lawfully  performed, 
and  therefore  not  done  under  and  pursuant  to  the  contract,  we  need 
not  determine.  As  the  claim  was  filed  for  record  within  four  months 
of  the  date  of  the  appointment  of  the  receivers,  we  agree  with  the 
conclusion  of  the  referee  contrary  to  that  of  the  district  judge,  sus- 
taining its  validity  in  the  sum  of  $15,511.27  with  interest. 

Any  other  conclusion  would  lead  to  this  obviously  unjust  result: 
That  one  who  had  furnished  some  work  or  labor  and  who  had  properly, 
at  the  request  of  the  other  party  or  pursuant  to  the  terms  of  the  orig- 
inal contract^  done  nothing  for  more  than  four  months,  would  lose  his 
right  to  a  lien  for  the  work  done,  if,  after  the  four  months,  completion 
of  the  job  was  thus  prevented.  Neither  text  nor  context  of  the  statute 
necessitates  this  construction.  On  the  contrary,  under  the  liberal  con- 
struction of  mechanic's  lien  laws,  which  concededly  prevails  in  Ohio, 
it  has  been  there  determined  that  a  lien  may  be  filed  "within  four 
months  from  the  time  it  (the  contract)  was  completed  or  the  contract 
wrongfully  put  an  end  to  by  *  *  *  the  owner."  Pedretti  v.  Stich- 
tenoth,  Ex'r,  6  Ohio  Cir.  Ct.  R.  516,  519. 

It  cannot,  however,  be  material  whether  the  completion  was  pre- 
vented before  or  after  four  months  from  the  date  of  the  last  work 
actually  done.  The  statutory  period  for  filing  is  four  months;  not 
four  months  from  the  time  that  a  part  of  the  work,  which  subsequently 
turns  out  to  be  the  last  part,  is  completed,  but  four  months  from  the 
time  that  the  work  contracted  for  either  shall  have  been  completed 
or  the  completion  prevented.  Whether  the  last  work  before  that  of 
September  was  done  on  May  11th  or  15th,  as  the  referee  and  court 
respectively  found,  that  is,  less  than  four  months  before  August  18th, 
or  in  March,  as  the  trustee  in  bankruptcy  asserts,  that  is,  more  than 
four  months  before  August  18th,  is  therefore  immaterial.  In  either 
case,  Feick  would  have  been  justified  on  August  18th,  but  for  the  re- 
ceivership, in  postponing  the  filing  until  four  months  after  he  should 
have  completed  the  entire  work  pursuant  to  the  contract.  Only  if  and 
when  such  completion  was  rendered  impossible  by  the  appointment 
of  the  receivers  could  the  statutory  period  be  deemed  to  begin  to  run. 

[8]  The  statement  of  account,  as  filed,  was  sufficient.  It  gave  notice 
of  a  valid  claim.  A  failure  to  sustain  one  or  more  items  in  such  an 
account,  concededly,  does  not  invalidate  the  claim.  And,  in  our  judg- 
ment, it  is  immaterial  that  such  items  are  the  only  ones  performed 
within  four  months  before  the  claim  is  filed  for  record. 

[7]  While  the  claim  should  ordinarily  give  notice  on  the  face  of 
it  that  it  has  been  filed  within  the  statutory  period,  and  while,  if  the 
contract  has  been  completed,  this  would  necessitate  some  statement 
showing  the  date  of  completion  to  be  within  the  four  months,  the 
same  rule  should  not  apply  when  completion  has  been  prevented. 
There  is  no  statutory  requirement  that  either  the  date  or  the  fact  of 
such  prevention  be  stated.    We  cannot  therefore  deem  the  statement 
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of  account  invalid  because  the  last  item  of  the  claim  as  eventually 
allowed  was  performed  more  than  four  months  before  the  filing,  es- 
pecially when,  as  in  this  case,  the  statement  shows  clearly  that  that 
performance  did  not  complete  the  work  and  that  the  contract  re- 
mained incomplete  until  within  the  four  months'  period. 

[8]  Feick's  failure  to  take  any  steps  in  the  District  Court  to  se- 
cure a  review  of  the  finding  of  the  referee  master,  disallowing  the 
claim  as  to  $375,  precludes  our  consideration  thereof. 

[9]  2.  The  finding  of  the  validity  of  Feick's  Hen  establishes  also 
its  priority  over  the  trust  deed  of  March,  1913,  inasmuch  as  the  me- 
chanic's lien  is  eflFective  as  of  August,  1912,  unless,  as  argued  by  the 
trust  company,  Feick  is  estopped  from  asserting  his  priority. 

[10,  11]  The  claim  of  estoppel  as  against  bona  fide  holders  of  the 
bearer  notes  secured  by  the  trust  deed  rests  upon  the  fact  that  Feick, 
as  a  stockholder,  voted  in  January,  1913,  for  the  resolution  under  which 
the  trust  deed  was  executed  by  the  Sandusky  Company.  This  deed 
contained  a  covenant  that  "said  property  so  conveyed  is  free  and  clear 
of  all  liens  and  incumbrances,  and  that  it,  the  company,  its  successors 
and  assigns,  will  forever  warrant  and  defend  the  same  against  the 
lawful  demands  of  all  persons  claiming  or  to  claim  the  same,"  and  a 
recital  that  the  resolution  of  the  board  of  directors  authorizing  its 
execution  was  unanimously  ratified  at  a  stockholders'  meeting  at  which 
all  of  the  stockholders  were  present  in  person  or  by  proxy. 

To  dispose  of  this  contention,  it  might  suffice  to  point  out  that,  while 
the  facts  appear  from  the  evidence,  nowhere  in  the  pleadings  is  there 
any  allegation  that  Feick  was  a  stockholder  or  that  he  voted  for  the 
resolution;  nowhere  is  the  charge  or  defense  of  estoppel  made;  no 
issue  thereon  properly  arose  in  the  case,  although,  if  requested,  amend- 
ments to  the  pleadings  might  have  been  allowed. 

Assuming,  however,  that,  as  evidence  bearing  on  such  an  issue  was 
received,  the  question  is  properly  before  us,  the  contention  cannot  be 
sustained.  We  need  not  consider  whether  under  any  circumstances 
such  participation  in  such  a  transaction  could  estop  a  stockholder  from 
maintaining  his  claim  to  priority  over  the  trust  deed  for  a  mechanic's 
lien,  inchoate  at  the  time  of  the  stockholders'  meeting  and  ripening  into 
a  perfected  lien  long  thereafter.  For  here,  a  vital  element  of  estoppel 
is  lacking;  no  one  is  proven  to  have  known  of  or  acted  upon  any 
representation  or  act  of  Feick.  Knowledge  of  the  statements  in  the 
trust  deed  does  not  suffice.  That  would  demonstrate,  at  best,  reliance 
upon  the  representations  of  the  company  and  its  officers  that  persons 
unnamed  had  authorized  the  covenant.  Knowledge  or  information 
that  Feick  was  such  a  stockholder  is,  in  any  event,  essential  to  estop 
him.    Of  this,  there  is  no  evidence  whatsoever. 

The  decree  must  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  in  accordance  with  the  views  herein  expressed. 
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(250  Ffed.  191) 

FEICK  V.  STEPHENS  et  al. 

In  re  SANDUSKY  AUTO  PARTS  &  MOTOR  TRUCK  CO. 

(Circuit  Court  of  Appeals,  Sixth  arcuit    AprU  8,  1918.) 

No.  3091. 

Bankbuptct  ^=s>440 — "Controversies  Arising  in  Bankruptcy  Proceedings" 
— Review. 

Where,  on  a  petition  by  the  trustee  to  sell  the  property  of  the  bank- 
rupt, a  lien  claimant  filed  an  intervening  petition  asserting  the  priority 
of  his  lien  over  a  deed  of  trust  and  the  trustee  under  the  trust  deed 
filed  an  answer,  the  question  of  pilorities  thus  raised  was  a  controversy 
arising  in  a  proceeding  in  bankruptcy  and  therefore  reviewable  only  by 
appeal  under  Bankr.  Act  July  1,  1898,  c  541,  §  24a,  30  Stat.  553  (Comp. 
St  1916,  §  9608). 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Controversy  Arising  in  Bankruptcy  Proceeding.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Sandusky  Auto  Parts  &  Mo- 
tor Truck  Company.  Petition  by  Edward  S.  Stephens,  as  trustee, 
and  another,  for  the  sale  of  property  of  the  bankrupt,  in  which  George 
Feick  filed  an  intervening  petition.  There  was  judgment  denying  the 
intervening  petition,  and  intervener  brings  error.    Writ  dismissed. 

Malcolm  Kelly,  George  E.  Reiter,  and  H.  L.  Peeke,  all  of  Sandusky, 
Ohio,  for  plaintiff  in  error. 

John  F.  Hertlein,  of  Sandusky,  Ohio  (King  &  Ramsey,  of  Sandusky, 
Ohio,  of  counsel),  for  defendant  in  error  Stephens. 

Healy,  Ferris  &  McAvoy,  of  Cincinnati,  Ohio,  for  defendant  in  er- 
ror Union  Sav.  Bank  &  Trust  Co. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

MACK,  Circuit  Judge.  In  case  No.  3092  (250  Fed.  185  i),  we  have 
this  day  decided  the  merits  of  the  matters  sought  to  be  brought  here 
for  review  by  writ  of  error.  The  question  of  the  validity  of  an  alleged 
mechanic's  lien  on  a  bankrupt's  property  and  its  priority,  if  valid,  over 
the  lien  of  a  trust  deed  in  the  nature  of  a  mortgage  raised  by  what  was 
properly  treated  by  the  parties  as  an  intervening  petition  of  the  lien 
claimant  to  establish  his  lien  and  the  answers  thereto  of  the  trustee 
in  bankruptcy  and  the  trustee  under  the  trust  deed,  involves  a  contro- 
versy arising  in  a  proceeding  in  bankruptcy.  It  is  therefore  reviewable 
only  by  appeal  under  section  24a  of  the  Bankruptcy  Act.  Houghten 
v.  Burden,  228  U.  S.  161,  33  Sup.  Ct.  491,  57  U  Ed.  780. 

Writ  of  error  dismissed. 

■  ■ 

^s»For  oUier  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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(250  Fed.  192) 

STEPHEI^S  V.  UNION  SAV.  BANK  &  TRUST  CO.  OF  CINCINNATI  et  aL 

In  re  SANDUSKY  AUTO  PARTS  &  MOTOR  TRUCK  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     April  8,  1918.) 

No.  3102. 

Bankruptcy  ^=>3()3(3) — Preferences — Evidence. 

Evidence  held  sufficient  to  sustain  a  finding  that  the  bankrupt,  at  the 
time  It  delivered  notes  as  collateral  security  for  a  pre-existing  debt,  was 
solvent,  though  It  was  adjudicated  a  bankrupt  on  a  petition  filed  less 
than  four  months  thereafter. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Sandusky  Ailto  Parts  & 
Motor  Truck  Company.  From  a  decree  sustaining  the  validity  of  a 
mortgage  securing  certain  notes  held  by  the  Union  Savings  Bank  & 
Trust  Company  of  Cincinnati  and  others,  Edward  S.  Stephens,  trus- 
tee in  bankruptcy,  appeals.    Afifimied. 

J.  F.  Hertlein,  of  Sandusky,  Ohio,  for  appellant. 

King  &  Ramsey,  of  Sandusky,  Ohio,  C.  A.  Neff  and  White,  John- 
son, Cannon  &  Neff,  all  of  Cleveland,  Ohio,  and  Healy,  Ferris  &  Mc- 
Avoy,  of  Cincinnati,  Ohio,  for  appellees. 

Before  KNAPPEN,  MACK,  and  DENISON,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  appeal  was  heard  together  with  that 
in  case  No.  3092  (250  Fed.  185,  162  C.  C.  A.  321),  in  wliich  an  opin- 
ion was  filed  this  day.  The  trust  deed  to  appellee,  therein  referred  to, 
secured  300  notes  of  $500  each.  Sixty-five  of  these  notes  were  sold 
for  cash.  Concededly,  as  to  the  holders  thereof,  the  lien  of  the  trust 
deed  is  valid.  In  view  of  our  conclusion  that  the  lien  is  valid  as  to  all 
of  the  notes,  we  need  not  determine  whether  5  of  them  are  to  be  classi- 
fied with  the  cash  notes  or  with  the  balance  of  the  notes.  These  others 
were  delivered  as  collateral  security  for  a  pre-existing  debt,  a  few  days 
\ess  than  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy, 
and  the  validity  of  the  lien  results  in  giving  the  holders  a  preference. 

The  amount  realized  from  the  sale  of  the  mortgaged  property  after 
the  payment  of  prior  liens,  while  more  than  sufficient  to  pay  the  first 
class  of  note  holders,  is  not  sufficient  to  pay  both  classes.  The  contro- 
versy therefore  is  between  the  two  classes  of  note  holders  as  well  as 
between  the  second  class  and  the  trustee  in  bankruptcy. 

Concededly,  if  the  company  was  solvent  within  the  definition  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544)  at  the  date  of 
the  delivery  of  the  notes,  the  lien  must  be  upheld.  The  referee  master 
found  solvency.    The  district  judge  said* in  respect  to  this  finding: 

**We  feel  that  the  special  master  may  have  been  a  little  sanguine  In  holding 
absolutely  that  the  bankrupt  was  not  insolvent  In  May,  1913.  The  margin 
as  found  by  the  auditors  as  the  probable  situation  in  May  is  too  narrow,  con- 
sidering the  magnitude  of  the  company's  assets  and  liabilities,  to  enable  one 
to  speak  very  positively." 

^=;»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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But  he  upheld  the  lien  on  the  ground  that : 

^'Reasonable  diligence  in  Inquiry  when  once  inquiry  is  suggested  to  a 
creditor  is  all  that  is  demanded,  and  It  seems  to  us,  with  the  light  we  have 
on  this  case,  that  the  exercise  of  reasonable  diligence  by  any  one  of  these  credi- 
tors to  inquire  would  not  reasonably  have  brought  to  the  creditor  knowledge  in 
May,  1913,  or  at  any  time  when  any  creditor  received  one  of  these  gold  notes 
as  collateral,  that  the  debtor  was  In  fact  insolvent." 

The  margin  referred  to  by  the  judge,  as  found  by  the  auditors,  was 
over  $72,000  based  in  round  figures  on  $350,000  assets  and  $278,000 
liabilities. 

If,  as  the  district  judge  assumed,  the  report  of  the  auditors  was  ap- 
proximately correct,  then  in  our  judgment  the  finding  of  the  master 
that  the  company  was  at  that  time  solvent  must  be  upneld.  The  fur- 
ther fact  that  this  margin  was  all  that  was  left  of  a  total  of  about  $325,- 
000  of  capital  paid  in  during  the  preceding  1%  years  of  the  company's 
life,  and  that  at  the  time  the  company  was  losing  at  the  rate  of  $2,000 
a  week,  does  not  suffice  to  raise  any  question  as  to  its  solvency  at  that 
time,  within  the  definition  of  the  Bankruptcy  Act. 

Whether  or  not,  at  that  time,  the  assets  of  the  company,  at  a  fair 
valuation,  exceeded  the  liabilities  by  $72,000,  or  whether  at  that  time 
the  company  was  insolvent,  because  in  the  language  of  the  Bankruptcy 
Act  the  aggregate  amount  of  the  property  was  not  upon  a  fair  valua- 
tion sufficient  in  amount  to  pay  the  debts,  is  fully  discussed  by  the 
master  in  his  report.  Only  serious  doubts  as  to  the  correctness  of  his 
conclusion  based  upon  the  testimony  of  witnesses  produced  before  him, 
as  well  as  upon  documentary  evidence,  could  justify  a  reversal.  From 
our  examination  of  the  record,  however,  we  are  led  to  the  same  con- 
clusion and  for  the  same  reasons.  Further  discussion  of  a  pure  ques- 
tion of  fact,  therefore,  seems  to  us  unnecessary. 

Decree  affirmed. 


(250  Fed.  193) 

STEPHENS  V.  UNION  SAV.  BANK  &  TRUST  CO.  OF  CINCINNATI  et  aL 

In  re  SANDUSKY  AUTO  PARTS  &  MOTOR  TRUCK  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     AprU  8,  1918.) 

No.  3101. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western  Division 
of  the  Northern  District  of  Ohio ;    John  M.  KUlits,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Sandusky  Auto  Parts  &  Motor  Truck 
Company.  On  intervening  petition  of  the  Union  Savings  Bank  &  Trust 
Company  of  Cincinnati  and  others,  the  validity  of  a  deed  of  trust  was 
sustained,  and  Edward  S.  Stephens,  trustee  in  bankruptcy,  brings  error.  Writ 
dismissed. 

J.  F.  Hertlein,  of  Sandusky,  Ohio,  for  plaintiff  in  error. 

King  &  Ramsey,  of  Sandusky,  Ohio,  C.  A.  Neff  and  White,  Johnson,  Cannon 
&  Neff,  all  of  Cleveland  Ohio,  and  Healy,  Ferris  &  McAvoy,  of  Cincinnati, 
Ohio,  for  defendants  in  error. 

Before  KNAPPEN,  MACK,   and  DENISON,   Circuit  Judges. 

MACK,  Circuit  Judge.  The  merits  of  the  controversy  sought  to  be  raised  by 
the  writ  of  error  have  been  this  day  decided  in  case  No.  3102  (250  Fed.  192, 
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162  C.  C.  A.  328)  on  appeal.  As  the  ?ole  question  involved  Is  the  validity  of 
the  li'  n  of  a  trust  deed  on  property  of  the  bankrupt,  for  the  reasons  stated 
in  case  No.  3091  (250  Fed.  191.  162  C.  C.  A.  327),  thla  day  decided,  the  writ 
of  error  must  be  dismissed. 


(250  Fed,  194) 

THE  ADA. 

(CJircult  Court  of  Appeals,  Second  Circuit    March  13,  1918.) 

No.  136. 

1.  Admibalty  ^=»1 — CouBTS — Jurisdiction. 

A  court  of  admiralty  cannot  retain  jurisdiction  to  dispose  of  nonmarl- 
time  subjects,  for  the  purpose  of  doing  complete  justice,  after  the  maimer 
of  courts  of  equity. 

2.  Admiralty  ^=»10 — Contracts — Sale  op  Vessel^ 

Where  a  contract  for  the  diarter  of  a  vessel  gave  the  charterer  an 
option  to  purchase  the  same  for  the  sum  specified  in  the  charter  party  as 
the  hire,  the  contract  must  be  deemed  one  for  the  sale  of  the  vessel,  and  ' 
so  it  was  not  one  within  the  jurisdiction  of  a  court  of  admiralty,  and  a 
proceeding  in  rem  was  not  an  appropriate  remedy  for  breach. 

3.  Admiralty  ^=»10 — Jurisdiction — Enforcement  of  Contracts. 

A  contract,  enforceable  in  admiralty,  must  be  wholly  maritime. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Libel  by  the  Universal  Transportation  Company,  Incorporated, 
against  the  steamship  Ada,  her  engines,  etc.,  claimed  by  the  Rederiak- 
tiebolaget  Amie.  From  a  decree  for  libelant  (239  Fed.  363),  claimant 
appeals.    Reversed. 

Engel  Bros.,  of  New  York  City,  and  Conlen,  Brinton  &  Acker,  of 
Philadelphia,  Pa.  (W.  J.  Conlen,  of  Philadelphia,  Pa.,  and  Van  Vech- 
ten  Veeder  and  Joseph  G.  Engel,  both  of  New  York  City,  of  counsel, 
and  J.  T.  Manning,  Jr.,  of  Philadelphia,  Pa.,  on  the  brief),  for  appel- 
lant. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (J.  P.  Kirlin  and 
Cletus  Keating,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  December  10,  1915,  the  respondent,  the 
Amie  Company,  as  owner  of  the  Swedish  steamer  Ada,  entered  into  an 
agreement  with  the  libelant,  the  Universal  Company,  described  as 
charterer.  The  steamer,  then  at  sea,  was  chartered  for  about  six 
months  for  the  sum  of  $165,000,  payable  $40,000  down,  $50,000  fifteen 
days  after  arrival,  $45,000  three  months  thereafter  with  interest  at  6 
per  cent,  from  the  date  of  the  agreement,  $30,000  six  months  from  the 
date  of  payment  of  the  $45,000,  with  interest  at  6  per  cent,  from  the 
d^te  of  the  agreement.  The  payments  were  subsequently  changed,  so 
as  to  make  the  second  installment  $60,000  and  the  last  $20,000.  The 
Universal  Company  was  to  pay  all  the  expenses  of  running  and  main- 
taining the  vessel,  the  risk  of  the  loss  of  the  vessel  was  on  it,  and  it 
was  to  have  the  option  of  purchasing  her  for  the  price  of  $165,000  at 

^=;»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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any  time,  the  owner  agreeing  to  deposit  a  bill  of  sale  in  escrow  with 
the  United  States  Mortgage  &  Trust  Company  as  soon  as  possible. 

January  25,  1916,  the  Universal  Company  notified  the  respondent 
that  it  would  purchase  the  steamer  and  was  ready  to  pay  on  receiving 
bill  of  sale.  April  5  it  tendered  the  purchase  money  to  the  defendant's 
attorneys  and  asked  for  a  bill  of  sale,  which  was  not  delivered.  April 
6  the  respondent,  alleging  that  the  Universal  Company  had  failed  to 
pay  the  installment  of  $45,000  on  April  4,  the  day  it  was  due,  withdrew 
the  steamer,  which  was  then  at  sea  on  her  way  to  New  York,  depriving 
the  Universal  Company  both  of  the  use  of  the  vessel  after  arrival  and 
discharge,  as  well  as  of  the  title.  This  action  it  justified  on  the  ground 
that  the  contract  required  the  Universal  Company  to  pay  the  hire 
'^punctually"  i.  e.,  on  the  due  date — and  gave  the  Amie  Company,  in 
case  of  its  failure  to  do  so,  the  right  to  withdraw  the  steamer  "imme- 
diately." As  soon  as  the  Amie  Company  had  discharged  the  cargo 
loaded  by  the  Universal  Company,  it  resumed  complete  and  exclusive 
control  of  the  vessel. 

April  24  the  Universal  Company  filed  a  libel  against  the  steamer  in 
rem  and  against  the  Amie  Company  in  personam  to  recover  the  dam- 
ages sustained  by  it,  both  for  the  breach  of  the  charter  and  for  breach 
of  the  contract  of  sale.  May  3  and  4,  1916,  the  Amie  Company  filed 
exceptions  to  the  libel,  on  the  ground  that  the  damages  claimed  arose 
from  a  breach  of  contract  for  the  sale  of  the  vessel,  which  was  a  cause 
of  action  not  within  the  admiralty  jurisdiction.  May  8,  1916,  the  cause 
came  on  for  trial  before  the  exceptions  were  argued.  The  District 
Judge  found  that  the  Amie  Company  had  wrongfully  withdrawn  the 
vessel,  and  was  liable  to  the  Universal  Company  for  the  loss  sustained 
by  it  as  charterer,  but  that  the  damages  for  breach  of  the  contract  of 
sale  were  not  recoverable  in  admiralty.  We  shall  dispose  of  the  case 
on  grounds  which  relieve  us  from  the  duty  of  considering  the  merits 
at  all. 

[1,  2]  Evidently  the  whole  controversy  could  have  been  disposed  of 
in  an  action  at  law,  but  the  jurisdiction  of  a  court  of  admiralty  is  con- 
fined to  maritime  subjects.  It  cannot,  having  obtained  jurisdiction,  dis- 
pose of  nonmaritime  subjects,  for  the  purpose  of  doing  complete 
justice,  after  the  manner  of  courts  of  equity,  nor  can  it  distribute 
funds  in  its  possession,  as  do  courts  of  equity  and  bankruptcy,  among 
all  creditors,  preferred  and  general.  Its  power  to  dispose  of  the  pro- 
ceeds of  a  vessel,  though  it  extends  to  the  payment  of  nonmaritime 
liens,  after  maritime  liens  have  been  satisfied,  does  not  extend  to  claims 
in  personam  or  of  general  creditors,  except  so  far  as  to  pay  over  any 
surplus  to  the  owner. 

A  charter  party  may,  of  course,  contain  covenants  both  maritime  and 
nonmaritime,  which  in  case  of  breach  may  be  disposed  of ;  the  former 
either  in  the  admiralty  or  at  common  law,  and  the  latter  at  common 
law  only.  This  charter  party  contains  such  nonmaritime  covenants, 
namely,  that  of  the  Universal  Company  to  buy  the  captain's  chronom- 
eter for  $200,  and  the  ice  box  on  the  steamer  for  $250;  for  the 
breach  of  either  of  these  covenants,  no  one,  we  suppose,  would  con- 
tend that  suit  could  be  maintained  in  the  admiralty. 

If  this  charter  had  provided  for  the  use  of  the  vessel  for  six  months 
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at  a  specified  charter  hire,  and  had  given  the  charterer  the  option  there- 
after to  purchase  at  a  fixed  price,  there  would  be  two  separate  causes 
of  action ;  the  former  justiciable  either  in  admiralty  or  at  law,  and  the 
latter  at  law  only.  But  the  right  to  use  and  the  right  to  buy  the  steam- 
er in  this  case  were  inseparably  connected.  The  price  for  the  use  for 
six  months  was  the  same  as  the  price  for  the  absolute  ownership.  Ob- 
viously no  one  would  fail  to  exercise  such  an  option.  All  the  provi 
sions  of  the  agreement  show  that  the  main  intention  was  a  contract  of 
sale.  Installments  of  so-called  charter  hire  which  were  not  practically 
paid  down  were  to  bear  interest  from  the  date  of  the  agreement,  and 
the  charterer  had  a  right  to  a  bill  of  sale  at  any  time  upon  paying  the 
full  charter  hire.  Certainly,  as  soon  as  the  Universal  Company  exer- 
cised its  option  to  buy  and  tendered  the  price,  the  contract  became  one 
of  sale. 

[3]  It  is  well  established  that  a  contract  enforceable  in  admiralty 
must  be  wholly  maritime.  Grant  v.  Poillon,  20  How.  162,  15  L.  Ed. 
871.  In  this  case  it  was  held  that  the  master  and  part  owner  could 
not  maintain  a  suit  in  admiralty  for  freight  against  shippers  with 
whom  he  was  a  partner,  because  a  partnership  account  would  have  to 
be  settled.  In  Turner  v.  Beachem,  Taney,  583,  Fed.  Cas.  No.  14,252, 
Mr.  Justice  Taney  held  to  the  same  eflfect,  saying : 

**And  I  consider  It  to  be  a  clear  rule  of  admiralty  jurisdiction  that,  although 
the  contract  which  the  party  seeks  to  enforce  Is  maritime,  yet,  If  he  has  con- 
nected it  inseparably  with  another  contract  over  which  the  court  has  no 
jurisdiction,  and  they  are  so  blended  together  that  the  court  cannot  decide 
one,  with  justice  to  both  parties,  without  disposing  of  the  other,  the  party 
must  resort  to  a  court  of  law,  or  a  court  of  equity,  as  the  case  may  require, 
and  the  admiralty  court  cannot  take  jurisdiction  of  the  controversy.  The  case 
of  Grant  v.  Poillon  was  decided  upon  this  ^ound  at  the  last  term  of  the  Sur 
preme  Court.    20  How.  162  [15  L.  Ed.  871]." 

The  Pennsylvania,  154  Fed.  9,  83  C.  C.  A.  139,  was  our  own  decision 
and  is  very  clear.  The  steamer  Pennsylvania  was  demised  to  the  char- 
terer, who  contracted  to  take  young  men  on  a  described  sea  voyage,  to 
occupy  nine  months,  and  at  the  same  time  put  them  through  a  course 
of  study.  He  received  large  sums,  prepaid,  on  account  of  these  con- 
tracts, but  never  completed  the  alterations  of  the  steamer  or  performed 
the  contract  in  any  respect.  The  parents  of  the  young  men  having 
libeled  the  steamer,  the  owner,  as  claimant,  objected  that  the  contract, 
being  one  for  education,  as  well  as  for  transportation,  was  not  within 
the  admiralty  jurisdiction.  The  District  Judge  held  that  it  was,  but  dis- 
missed the  libel  on  the  ground  that  the  proceeding  should  have  been  in 
personam,  and  not  in  rem.  We  affirmed  the  decree,  on  the  ground  that 
there  was  no  jurisdiction  whatever  in  admiralty. 

The  decisions  principally  relied  upon  by  the  respondent  are  quite 
consistent  with  the  foregoing:  The  Port  Adelaide,  62  Fed.  486,  10 
C.  C.  A.  505  :  The  master  of  the  vessel,  whose  whole  capacity  had  been 
taken  by  the  charterer,  shipped  cargo  and  collected  freight  on  owner's 
account.  This,  of  course,  was  a  purely  maritime  transaction,  and  the 
charterer  was  held  to  have  the  right  to  adopt  the  contract  as  made  for 
its  benefit  and  to  recover  the  amount.  Gross  v.  New  York  &  Texas 
Co.  (D.  C.)  107  Fed.  516:    This  was  a  libel  to  recover  marine  insur- 


Digitized  by  VjOOQIC 


THE  ADA  333 

ance,  which  the  carrier  agreed  in  the  bill  of  lading  to  take  out  for  the 
benefit  of  the  shipper. 

Then  there  are  cases  of  the  distribution  of  funds  in  admiralty  courts, 
as  to  which,  except  in  the  case  of  the  owner,  only  lien  creditors  have 
any  standing.  The  Lottawanna,  20  Wall.  201,  221,  22  L.  Ed.  259; 
The  Edith,  94  U.  S.  518,  24  L.  Ed.  167;  The  Guiding  Star  (C.  C.)  18 
Fed.  263 ;  The  Willamette  Valley  (D.  C.)  76  Fed.  838 ;  Benedict's  Ad- 
miralty, §  506.  These  cases  illustrate  the  difference  between  the  pow- 
ers of  courts  of  equity  and  of  admiralty.  The  former  would  have  dis- 
posed of  the  claims  of  general  as  well  as  of  lien  creditors.  Within  the 
same  principle  fall  cases  where  part  owners  disagree  and  the  vessel  is 
sold.  The  proceeds  could  not  be  distributed  at  all,  unless  accounts  be- 
tween the  owners  were  settled.  The  John  E.  Mulford  (D.  C.)  18  Fed. 
455;  The  Katie  O'Neill  (D.  C.)  65  Fed.  Ill;  The  Emma  B.  (D.  C.) 
140  Fed.  771. 

Other  cases  r.elied  on  are :  The  Electron,  48  Fed.  689,  21  C.  C.  A.  12 ; 
Id.  (D.  C.)  56  Fed.  304;  Id.,  74  Fed.  689,  21  C.  C.  A.  12:  In  this  case 
the  libel  was  filed  to  recover  for  maritime  supplies,  viz.  electric  batteries. 
The  court  did  not  pass  at  all  on  the  question  of  patentability.  Judge 
Brown  held  that  notice  that  the  batteries  had  been  held  to  be  an  in- 
fringement in  a  patent  suit  was  a  defense  to  the  owner  against  pay- 
ment ;  whereas,  we  held  that  the  notice  of  the  decision  alone  did  not 
amount  to  an  eviction,  though  the  claimant  of  the  vessel  would  be  en- 
titled to  a  deduction  for  being  deprived  of  the  right  to  use  the  batter- 
ies. In  Evans  v.  New  York  &  P.  S.  S.  Co.  (D.  C.)  145  Fed.  841,  and 
163  Fed.  405,  the  consignee  of  rubber  sued  the  carrier  and  the  ware- 
houseman to  whom  the  carrier  had  delivered  the  shipment  to  recover 
for  a  shortage.  Exceptions  were  filed  to  the  libel,  on  the  ground  that 
there  was  no  maritime  liability  on  the  part  of  the  warehouseman,  which 
were  overruled.  When  the  case  came  on  for  trial,  this  view  was  not 
sustained,  but  the  liability  of  the  warehouseman,  though  nonmaritime, 
was  made  to  depend  on  his  obligation  to  indemnify  the  carrier.  We 
are  not  able  to  approve  this  decision,  which  is  the  only  one  cited  in- 
volving a  nonmaritime  claim.  In  the  cases  on  which  the  court  relied, 
Salisbury  v.  Seventy  Thousand  Feet  of  Lumber  (D.  C.)  68  Fed.  916, 
Burroughs  was  held  liable  for  demurrage  as  charterer  of  the  lighter,  a 
purely  maritime  subject;  in  Dailey  v.  City  of  New  York  (D.  C.)  119 
Fed.  1005,  and  The  Crown  of  Castile  (D.  C.)  148  Fed.  1012,  the  parties 
brought  in  were  all  liable  upon  maritime  grounds.  Finally,  the  case  of 
Wilhelmsens  v.  Canadian  Co.,  224  Fed.  881,  140  C.  C.  A.  303,  involved 
questions  wholly  maritime ;  the  point  decided  being  that  a  garnishee's 
right  of  set-off  against  the  libelant's  attachment  was  larger  than  the 
respondent's  right  of  set-off  against  the  libelant 

The  decree  is  reversed. 

ROGERS,  Circuit  Judge.  I  concur  in  the  conclusion  that  the  de- 
cree must  be  reversed.  The  jurisdiction  of  the  admiralty  courts  is 
restricted  to  maritime  subjects.  The  contract  involved  is  plainly  a 
contract  of  sale.  For  a  contract  to  fall  within  the  admiralty  juris- 
diction, it  must  concern  transportation  by  sea,  relate  to  navigation  or 
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maritime  employment,  or  be  one  of  navigation  and  commerce  on  nav- 
igable waters.  And  the  contract  here  does  not  come  under  any  of 
these  heads.  The  rule  is  settled  that  contracts  for  building  a  ship,  or 
contracts  for  selling  a  ship,  are  not  maritime  contracts,  and  within  the 
jurisdiction  of  the  admiralty. 

I  also  agree  that  courts  of  admiralty,  having  obtained  jurisdiction, 
do  not  dispose  of  nonmaritime  subjects,  after  the  manner  of  courts  of 
equity,  for  the  purpose  of  doing  complete  justice.  While  admiralty 
courts  act  as  courts  of  equity  so  far  as  their  powers  go,  their  powers 
are  limited  to  maritime  contracts  or  transactions,  and  they  have  no  gen- 
eral jurisdiction  to  administer  relief  as  courts  of  equity,  or  to  admin- 
ister complete  relief.  They  differ,  too,  from  the  equity  courts,  in  that 
they  do  not  undertake  to  determine  equitable  rights. 

I  desire,  however,  to  withhold  any  expression  of  opinion  concerning 
certain  cases  referred  to  in  the  above  opinion,  and  which  do  not  seem 
to  me  to  be  involved  in  the  matter  now  before  the  court. 

HOUGH,  Circuit  Judge.  In  the  result  announced  I  concur;  my 
reasons  are  somewhat  different.  * 

The  rule  that  a  contract,  to  be  maritime,  and  therefore  within  ad- 
miralty jurisdiction,  must  be  "wholly  maritime,"  means  that  the  prin- 
cipal subject-matter  of  agreement  gives  character  to  the  whole.  This 
construction  of  the  phrase  was  adopted  by  this  court  in  The  Pennsyl- 
vania, 154  Fed.  9,  83  C.  C.  A.  139.  Applying  it  to  this  case,  I  doiibt 
whether  the  contract  made  had  any  of  the  marks  of  a  charter  ex- 
cept the  name,  but  it  is  certain  that  in  every  essential  it  was  an  agree- 
ment to  sell ;  the  right  to  use  pending  payment  was  an  incidental  mat- 
ter. 

Further,  since  this  appeal  in  admiralty  is  a  new  trial,  we  must  con- 
sider the  present  situation  of  the  parties,  from  which  it  seems  plain  to 
me  that,  in  the  common-law  suit,  libelants  have  recovered  the  value  of 
the  ship  at  date  of  breach,  with  interest,  while  their  decree  in  admiralty 
represents  loss  of  use  of  the  same  ship  for  a  period  subsequent  to 
breach,  and  when,  in  contemplation  of  law,  the  value  of  the  vessel  was 
theirs,  and  they  were  .earning  interest  upon  such  value.  There  is  no 
difference,  I  think,  in  respect  of  damages  for  a  total  loss  of  vessel's 
use  by  collision,  and  the  same  loss  by  total  breach  of  a  contract  such 
as  this.  The  Hamilton  (D.  C.)  95  Fed.  844,  and  The  Fontana,  119  Fed. 
853,  56  C.  C.  A.  365,  apply.  The  reasoning  of  The  Philadelphia,  1917 
Proh.  101,  does  not  convince.  Therefore,  by  recovering  damages  for 
loss  of  use  in  admiralty  and  interest  on  value  at  law,  there  has  been 
a  double  recovery. 

Apparently,  from  the  bill  of  exceptions  at  law,  interest  on  the  ver- 
dict was  allowed  from  a  later  date  than  that  of  breach ;  if  this  was  a 
waiver  of  interest,  because  of  the  recovery  in  admiralty,  it  should  make 
no  difference.  A  party  does  not  become  entitled  to  something  he  has 
no  legal  right  to,  by  waiving  something  less  legally  due  him. 

I  also  note  a  disagreement  with  the  treatment  of  Evans  v.  New 
York,  etc.,  Co.  and  Wilhelmsens  v.  Canadian  Co.,  supra.  Neither  seem 
to  me  to  have  any  relation  to  the  case  in  hand,  while  if,  by  reference 
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to  the  Evans  decision,  it  is  meant  to  express  the  opinion  that  admiralty 
has  no  power  to  implead  a  surety  or  party  responsible  over,  under  the 
equity  of  the  fifty-ninth  rule  (29  Sup.  Ct.  xlvi),  I  must  dissent 


(250  Fed.  199) 

WESTERN  UNION  TELEGRAPH  CO.  v.  LOUISVILLE  &  N.  R.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     April  2,  1918.) 

No.  3137. 

1.  Equitt  C=:3l41(l) — Pleading — Bill. 

As  the  purpose  of  a  pleading  is  to  raise  or  meet  issues  of  law;  or  fact, 
and  equity  rule  25  (198  Fed.  xxv,  115  C.  C.  A.  xxv)  provides  for  a  simple 
statement  of  the  ultimate  facts,  while  rule  21  (198  Fed.  xxiv,  115  C.  C. 
A.  xxiv)  authorizes  striking  out  of  redundant  or  impertinent  matter, 
statements  of  law,  statutory  and  customary,  accompanied  by  copious 
references  tx>  decisions,  should  not  he  included  in  a  hill. 

2.  Telegraphs  and  Telephones  ^=»11 — Rights  of  Way — Ownership. 

Under  a  contract  which  was  subject  to  termination  by  the  parties,  a 
telegraph  company  established  its  Hues  on  the  right  of  way  of  a  rail- 
road company.  Thereafter  the  telegraph  company  terminated  the  con- 
tract, attempting  to  condemn  an  easement  for  its  Una  Condemnation  was 
enjoined  by  the  Georgia  state  court;  the  railroad  company  asserting  Its 
desire  to  construct  a  telegraph  line  for  railroad  purposes  and  its  para- 
mount right  to  that  part  of  the  right  of  way  occupied  by  the  telegraph 
company.  Thereafter  the  telegraph  company  filed  a  bill  in  federal  court, 
asserting  In  the  alternative  its  paramount  right  to  the  line  already  occu- 
pied. Held  that,  while  an  owner  of  property  may  estop  himself  by 
standing  by  and  allowing  an  intruder  to  iinprove  the  property  for  the 
use  for  which  it  was  taken,  and  the  fact  that  the  intruder  is  a  public 
service  corporation  should  be  considered,  yet,  as  the  telegraph  com- 
pany entered  under  contract,  and  the  railroad  company,  at  all  times 
after  termination  of  contract  and  defeat  of  the  condemnation  proceed- 
ings, asserted  its  paramount  right  to  the  premises,  the  telegraph  com- 
pany is  not  entitled  to  the  easement  as  against  a  railroad  company. 

3.  Judgment  ^=»828(3) — State  Court — Effect  in  Federal  Court. 

In  such  case,  where  the  good  faith  of  railroad  company's  exercise  of 
its  paramount  preferential  right  to  use  for  its  own  telegraph  business  the 
premises  formerly  used  by  the  telegraph  company  was  not  negatived,  a 
federal  equity  court  is  without  jurisdiction  to  entertain  condenmation  pro- 
ceedings for  an  easement  of  the  telegraph  line. 

4.  Eminent  Domain  ^=»187 — Possession  Pending  Proceedings — Protection. 

In  such  case  the  difficulties  experienced  by  the  telegraph  company  in 
its  efforts  to  condemn  any  easement  for  its  telesrraph  line  held  not  to 
warrant  an  injunction,  restraining  the  railroad  company  from  interfering 
with  or  obstructing  telegraph  company's  use  of  the  eesement,  of  which  It 
had  possession,  pending  condemnation. 

5.  Corporations  ^=>382%,  New,  vol.  16  Key-No.  Scries — ^Public  Service  Cor- 

poration— Rights. 

A  public  service  corporation,  occupying  property  by  permission  or  as  a 
tenant,  is  subject  to  the  same  rules  applicable  to  private  persons. 

6.  Landlord  and  Tenant  ^5=>61 — Licenses  ^=»51 — Estoppel  to  Dispute  Ti- 

tle. 

One  who  occupies  land  permissively  or  as  a  tenant  is  estopped  from 
disputing  the  title  of  licensor  or  lessor,  and  must  surrender  possession 
before  he  can  assume  a  hostile  attitude. 

7.  Eminent  Domain  <S=>167(4) — Compliance  with  Statutes. 

The  right  of  condemnation,  being  purely  statutory,  can  be  enforced  only 
in  compliance  with  the  conditions  and  reiiuirements  prescribed  by  statute. 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia ;   WilHam  T.  Newman,  Judge. 

Bill  by  the  Western  Union  Telegraph  Company  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a  decree  striking  an 
amendment  from  the  bill,  and  dismissing  the  bill  as  amended  (243 
Fed.  687),  complainant  appeals.     Affirmed. 

Arthur  Heyman,  of  Atlanta,  Ga.,  and  Wm.  L.  Clay,  of  Savannah, 
Ga.  (Rush  Taggart  and  Albert  T.  Benedict,  both  of  New  York  City, 
on  the  brief),  for  appellant. 

Henry  C.  Peeples,  of  Atlanta,  Ga.,  and  Henry  L.  Stone,  of  Louis- 
ville, Ky.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  strik- 
ing an  amendment  to  the  plaintiff's  (appellant's)  bill,  which  was  made 
under  the  leave  granted  by  this  court  in  disposing  of  a  former  appeal 
in  the  same  case,  and  dismissing  the  bill  as  amended  in  so  far  as  the 
allegations  thereof  refer  to  properties  in  or  as  to  which  this  court  de- 
cided that  the  original  bill  did  not  show  that  the  plaintiff  had  or  has 
the  rights  or  interests  which  it  claimed  and  sought  to  have  enforced. 
Western  Union  Telegraph  Co.  v.  Louisville  &  Nashville  R.  Co.,  238 
Fed.  26,  151  C.  C.  A.  102.  This  court  ruled,  as  is  shown  by  its  opin- 
ion just  referred  to,  that  the  bill  as  it  was  before  it  was  amended 
stated  no  facts  supporting  the  conclusion  that  the  plaintiff,  at  the  time 
the  suit  was  brought,  had  any  right  to  occupy  or  use  any  property  of 
the  defendant  other  than  the  lines  of  railway  which  the  latter,  in 
the  year  1902,  purchased  from  the  Atlanta,  Knoxville  &  Northern 
Railway  Company.  The  evident  purpose  of  granting  to  the  plaintiff 
^  leave  to  amend  its  bill  was  to  afford  it  the  opportunity  of  stating  facts 
^  and  circumstances,  if  such  existed,  capable  of  supporting  the  conclu- 
sions asserted  in  the  bill  to  the  effect  that  before  the  bill  was  filed  the 
plaintiff  had  acquired  the  right,  existing  when  this  suit  was  brought, 
to  occupy  and  use  properties  of  the  defendant  in  Georgia  other  than 
that  bought  by  it  fi-om  the  Atlanta,  Knoxville  &  Northern  Railway 
Company.  The  properties  last  mentioned  will  be  referred  to  as  the 
defendant's  "new  lines,"  all  of  them  having  been  acquired  by  the  de- 
fendant after  its  above-mentioned  purchase  from  the  Atlanta,  Knox- 
ville &  Northern  Railway  Company. 

[1]  If  there  existed  any  basis  of  fact  to  support  the  asserted  claims 
of  the  plaintiff  of  the  right  to  occupy  and  use  the  defendant's  new  lines, 
this  could  have  been  sufficiently  shown  by  an  amendment  to  the  bill 
containing  a  short  and  simple  statement  of  the  ultimate  facts  upon 
which  the  plaintiff  seeks  relief  in  that  regard,  omitting  any  mere 
statement  of  evidence.  Equity  rule  23  (198  Fed.  xxv,  115  C.  C. 
A.  xxv).  The  amendment  which  was  filed  was  not  such  a  plead- 
ing. It  was  a  voluminous  document,  tlie  copy  of  which,  exclu- 
sive of  the  exhibits  attached,  fills  85  pages  of  the  printed  record 
•  before  us.  By  far  the  larger  part  of  it  was  made  up  of  statements 
of  law,  statutory  and  customary,  and  argumentative  expressions  of  a 
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multitude  of  legal  conclusions,  accompanied  by  copious  references  to 
and  comments  upon  court  decisions,  not  omitting  insistence  upon 
propositions  which  have  been  explicitly  overruled,  some  of  them  by 
this  court  in  disposing  of  the  former  appeal  in  this  case,  and  others  by 
the  Supreme  Court  of  Georgia  in  decisions  rendered  in  litigation  be- 
tween the  same  parties,  growing  out  of  an  attempt  by  the  plaintiff,  by 
proceedings  instituted  by  it  in  a  Georgia  tribunal,  after  it  gave  notice 
of  its  desire  or  intention  to  terminate  the  agreement  between  it  and 
the  defendant,  which  was  construed  by  this  court  when  this  case  was 
here  before,  to  acquire  by  condemnation  the  right  to  occupy  and  use 
the  defendant's  properties  in  Georgia,  which  the  plaintiff  by  this  suit 
claims  it  already  possessed  before  those  proceedings  and  this  suit  were 
brought.  The  statements  of  the  matters  just  enumerated  were  out  of 
place  in  a  pleading,  the  function  of  which  is  to  raise  or  meet  issues 
of  law  or  of  fact.  Much,  if  not  all,  of  it  could  properly  have  been 
stricken  out  as  redundant  or  impertinent  matter.  Equity  rule  21  (198 
Fed.  xxiv,  115  C.  C.  A.  xxiv). 

[2-4]  An  examination  of  the  amendment  with  a  view  of  ascertain- 
ing what  averments  of  facts  it  contains,  made  unduly  burdensome 
by  the  injection  of  the  matters  just  mentioned,  has  not  led  to  the  dis- 
covery of  any  such  averments  which  negative  the  conclusions  that  the 
present  or  former  occupation  and  use  by  the  plaintiff  of  the  whole  or 
any  part  of  the  defendant's  new  lines  were  under  and  by  virtue  of 
the  agreement  between  the  parties,  which  was  referred  to  and  con- 
strued in  this  court's  former  opinion,  and  that  at  the  time  this  suit  was 
brought  the  plaintiff  was  without  right  to  continue  such  use  or  occu- 
pation. In  other  words,  the  bill  as  it  has  been  amended  still  fails  to 
show  that  the  plaintiff  is  entitled  to  all  or  any  part  of  the  rights  and 
easements  affecting  the  defendant's  new  lines  in  Georgia,  which  were 
claimed  by  the  original  and  amended  bill. 

The  amendment  discloses  the  following  facts,  which  were  not  al- 
leged by  the  original  bill: 

In  January,  1912,  after  the  giving  by  the  plaintiff  of  notice  to  the 
defendant  of  the  desire  and  intention  of  the  former  to  terminate  the 
above-mentioned  agreement  between  them,  but  before  the  termination 
of  that  agreement,  and  while  the  plaintiff  was  still  occupying  and  using 
the  defendant's  properties  under  that  agreement,  it  instituted  proceed- 
ings for  the  acquisition  by  condemnation,  under  a  Georgia  statute,  of 
so  much  of  the  defendant's  railroad  rights  of  way  in  Georgia  as  was 
and  is  necessary  for  the  plaintiff's  use  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  its  lines  of  telegraph  thereupon  and 
therealong ;  the  location  of  the  right  of  way  sought  to  be  so  acquired 
being  substantially  the  same  as  that  which  then  was  and  is  now  oc- 
cupied by  the  plaintiff's  telegraph  lines  along  the  defendant's  railroads 
in  Georgia.  The  method  of  instituting  such  proceedings  prescribed 
by  the  applicable  Georgia  statute  (Code  of  Georgia  1911,  §  5206  et  seq.) 
is  by  the  party  seeking  to  condemn,  if  an  agreement  with  the  owner 
upon  the  compensation  to  be  paid  is  not  made,  serving  upon  the  owner 
a  notice  describing  the  property  or  franchises  and  the  amount  of  in- 
terest therein  sought  to  be  condemned,  fixing  the  time  when  the  hear- 
162C.C.A.— 22 
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ing*  will*  be  had  on  the  premises,  giving  the  name  of  the  assessor  se- 
lected by  the  party  seeking  condemnation,  and  requesting  the  owner 
to  select  an  assessor.  If  the  owner,  after  being  served  with  such  no- 
tice, fails  to  select  an  assessor,  the  ordinary  of  the  county  where  the 
property  is  situated,  or  the  franchise  sought  to  be  condemned  is  used, 
is  required  to  select  an  assessor  for  the  owner,  and  the  two  assessors 
so  selected  select  a  third  one.  Such  assessors,  after  hearing  evidence, 
assess  the  value  and  damages,  and  make  a  finding  or  award,  which 
is  required  to  be  filed  and  recorded  in  the  office  of  the  clerk  of  the  su- 
perior court  of  the  county.  Provision  is  made  for  either  party,  if 
dissatisfied  with  the  award  made,  appealing  from  the  award  to  the 
superior  court,  in  which,  following  tiie  taking  of  such  appeal,  an  is- 
sue is  required  to  be  made  and  tried  by  a  jury  as  to  the  value  of  the 
property  taken  or  the  amount  of  damage  done. 

The  plaintiff  instituted  condemnation  proceedings  pursuant  to  the 
statute  referred  to.  The  defendant  did  not  name  an  assessor,  but, 
shortly  after  the  institution  of  the  condemnation  proceedings,  brought 
a  suit  in  the  superior  court  of  Fulton  county,  Ga.,  to  enjoin  those  pro- 
ceedings. A  ground  stated  for  granting  the  injunctive  relief  sought 
hy  the  defendant  was  that  it  desired  to  have  a  telegraph  line  upon  its 
nghts  of  way,  and  upon  the  rights  of  way  and  in  the  location  used  by 
the  plaintiff,  and  sought  to  be  acquired  by  it  by  condemnation,  and 
that  the  right  of  the  defendant  was  paramount  and  superior  to  any 
right  of  the  plaintiff  to  acquire  the  easements  and  rights  of  way  which 
it  was  then  using.  The  superior  court  denied  the  injunction  sought  in 
that  suit.  It  was  then  by  appeal  carried  to  the  Supreme  Court  of 
Georgia,  which  court  reversed  the  judgment  of  the  superior  court, 
holding  that  the  plaintiff  was  subject  to  be  enjoined  from  condemning 
the  route  over  the  defendant's  line  which  the  latter  had  selected  in 
good  faith  for  use  in  a  telegraph  business  of  its  own.  Louisville  & 
Nashville  R.  Co.  v.  Western  Union  Telegraph  Co.,  138  Ga.  432,  75 
S.  E.  477. 

After  the  rendition  of  this  decision  the  plaintiff,  in  November,  1912, 
sought  to  amend  its  condemnation  proceeding  by  shifting  the  location 
of  the  easement  desired  to  the  opposite  side  of  the  defendant's  right 
of  way.  By  an  amendment  to  its  bill  or  petition  in  the  above-men- 
tioned injunction  suit  the  defendant  sought  an  injunction  restrain- 
ing the  plaintiff  from  proceeding  with  the  condemnation  sought  under 
or  by  virtue  of  the  above-mentioned  amendment  of  the  condemnation 
proceeding.  That  case  again  went  by  appeal  to  the  Supreme  Court  of 
Georgia,  and  on  September  20,  1914,  that  court  in  that  case  decided 
that,  under  the  law  of  Georgia  a  condemnation  proceeding  cannot  be 
amended.  142  Ga.  531,  83  S.  E.  126.  On  April  5,  1915,  the  plaintiff 
dismissed  its  condemnation  proceedings  against  the  defendant,  and, 
not  having  instituted  any  other  such  proceedings,  on  the  same  day  filed 
its  original  bill  in  this  case.  We  are  not  advised  of  any  authoritative 
decision  of  a  Georgia  court  which  indicates  that,  at  any  time  since  the 
occasion  arose  for  the  plaintiff  to  acquire  a  new  right  to  use  in  its 
telegraph  business  properties  of  the  defendant  included  in  its  new  lines 
in  Georgia,  the  plaintiff  could  not  have  acquired  by  condemnation  such 
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rights  and  easements  in  those  properties  as  were  required  for  the 
continued  operation  of  its  telegraph  business  on  and  over  such  new 
lines. 

The  following  is  a  statement  of  some  of  the  features  of  the  sit- 
uation existing  at  the  time  this  suit  was  brought,  most  of  the  features 
mentioned  being  disclosed  by  affirmative  averments  made  in  the  bill 
as  it  has  been  amended,  and  the  remainder  being  such  as,  in  the  absence 
of  averments  showing  that  the  facts  were  different,  may  be  presumed 
to  have  existed: 

The  plaintiff  commenced  to  make  use  of  the  defendant's  new  lines 
in  carrying  on  the  former's  telegraph  business  only  after  acquiring,  by 
express  written  contract  between  it  and  the  defendant,  the  right  or 
privilege  of  doing  so  for  a  limited  period  of  time,  which  was  subject 
to  be  shortened  at  the  election  of  either  of  the  parties  to  that  contract, 
manifested  in  a  manner  specified  in  the  contract.  By  the  voluntary 
act  of  the  plaintiff  alone  its  rights  conferred  by  that  contract  were 
terminated  by  its  giving  the  defendant  written  notice,  dated  August 
11,  1911,  that  one  year  thereafter  said  contract  would  be  terminated. 
It  is  not  made  to  appear  by  averment  of  facts  or  cijcumstances  that 
the  defendant  in  any  other  way  than  by  the  making  of  that  contract 
conferred  up<Mi  the  plaintiff  any  right  to  occupy  or  use  the  former's 
new  lines  or  anything  included  therein,  nor  that  the  plaintiff  otherwise 
than  by  that  contract  acquired  any  right  or  easement  in  those  lines  or 
any  part  of  them.  The  voluntary  termination  by  the  plaintiff  of  the 
only  right  it  possessed  to  occupy  and  use  the  defendant's  new  lines 
was  followed  by  the  former  making  an  attempt  to  acquire  by  condem- 
nation the  right  to  continue  to  use  a  part  of  those  lines  which,  under 
the  law  of  Georgia  applicable  in  the  circumstances  existing,  it  was  not 
entitled  to  acquire  in  that  way.  After  the  plaintiff's  lack  of  right  to 
acquire  by  condemnation  what  it  sought  so  to  acquire  was  judicially 
determined,  it  sought,  in  a  manner  not  permitted  by  the  law  of  Georgia, 
to  acquire  by  condemnation  the  right  to  occupy  and  use  a  part  of  the 
defendant's  new  lines  other  than  the  part  thereof  originally  unsuccess- 
fully so  sought  to  be  acquired.  This  effort,  which  failed  only  because 
of  the  improper  method  pursued  in  making  it,  was  not  followed  by 
any  attempt  by  the  plaintiff  to  avail  itself,  in  the  manner  prescribed,  of 
the  right  given  to  it  by  the  law  of  Georgia  of  acquiring  by  condemna- 
tion such  rights  and  easements  in  the  defendant's  new  lines  in  Georgia 
as  were  required  for  the  continued  operation  thereon  and  thereover 
of  the  plaintiff's  telegraph  business. 

So  long  as  the  plaintiff  was  making  any  kind  of  an  attempt  to 
acquire  by  condemnation  a  right  to  occupy  and  use  property  of  the 
defendant,  and  up  to  the  time  of  the  filing  of  the  bill,  the  defendant, 
so  far  as  appears,  took  no  action  to  enforce  its  demand  upon  the 
plaintiff  that  the  latter  vacate  the  former's  rights  of  way,  buildings, 
offices,  stations,  and  premises,  and  remove  therefrom  its  telegraph 
poles  and  wires,  and  other  properties,  though  the  abortive  condem- 
nation proceedings  instituted  by  the  plaintiff  were  pending  for  several 
years  after,  by  its  own  voluntary  act,  the  only  right  it  ever  had  to  occu- 
py and  use  defendant's  new  lines  had  ceased  to  exist    All  effort  by 
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the  plaintiff  to  acquire  by  condemnation  such  rights  or  easements  in 
the  defendant's  new  lines  as,  in  the  circumstances  existing,  could  be 
so  acquired  was  abandoned  without  ever  having  been  made  in  the 
manner  required  by  law.  It  is  not  made  to  appear  that  the  plaintiff,  be- 
fore bringing  this  suit,  exhausted  the  legal  remedies  which  were  avail- 
able, nor  tliat,  in  the  situation  disclosed,  those  remedies  were  inade- 
quate. 

It  was  under  such  circumstances  that  this  suit  was  brought,  having 
for  its  alternative  objects  either  an  adjudication  that  the  plaintiff 
already  possesses  the  right  to  continue  to  occupy  and  use  the  defend- 
ant's properties  as  it  was  occupying  and  using  them  at  and  prior  to  the 
bringing  of  the  suit,  or,  in  the  event  of  the  court's  determining  that 
the  plaintiff  has  not  acquired  the  rights  mentioned,  that  it  adjudge  that 
the  plaintiff  is  entitled  to  acquire  those  rights  and  determine  the 
amount  of  compensation  to  be  paid  to  the  defendant  therefor,  or,  if  it 
shall  be  adjudged  that  the  amount  of  compensation  to  be  paid  cannot 
properly  be  determined  in  this  cause,  that  the  plaintiff  be  permitted  to 
institute  appropriate  proceedings  for  the  purpose  of  fixing  and  deter- 
mining such  compensation,  and  that,  pending  such  proceedings,  the 
defendant  be  restrained  and  enjoined  from  interfering  with,  obstruct- 
ing, or  impeding  the  enjoyment  by  the  plaintiff  of  the  use  for  its  tele- 
graph business  of  the  defendant's  rights  of  way  and  premises. 

The  conclusion  already  has  been  stated  that  the  bill  as  amended 
does  not  show  that  the  plaintiff  is  entitled  to  have  granted  its  first 
above-mentioned  prayer  for  relief.  As  the  bill  as  amended  does  not 
negative  the  exercise  by  the  plaintiff  in  good  faith  of  its  paramount 
preferential  right  to  use  for  a  telegraph  business  of  its  own  that  part 
of  its  new  lines  now  and  formerly  used  by  the  plaintiff  in  conducting 
the  latter's  telegraph  business,  the  granting  of  the  second  alternative 
prayer  for  relief  would  involve  a  determination  that  the  plaintiff 
can,  by  means  of  the  judgment  or  decree  of  the  court,  acquire  upon 
payment  of  compensation  fixed  by  the  court,  or  pursuant  to  its  order, 
what  the  law  of  Georgia  does  not  permit  it  to  acquire  by  condemna- 
tion. The  granting  of  the  third  and  last  alternative  special  prayer  for 
relief — which  also  seeks  a  recognition  by  the  court  of  the  asserted 
right  of  the  plaintiff  to  acquire,  under  or  by  virtue  of  the  court's  judg- 
ment or  decree,  the  right  to  continue  to  use  that  part  of  the  defend- 
ant's new  lines  now  and  formerly  used  by  the  plaintiff  for  its  telegraph 
business — would  amount  to  the  court  protecting  the  plaintiff  in  a  con- 
tinuation of  its  occupation  and  use  of  the  defendant's  new  lines  years 
after  it  voluntarily  relinquished  all  rights  in  or  to  those  properties  it 
ever  possessed,  and  postponing  the  exercise  by  the  defendant  of  its 
right  of  resuming  possession  and  control  of  its  own  property  for  such 
period  of  time  as  may  be  required  to  enable  the  plaintiff  to  institute 
and  prosecute  to  a  termination  proceedings  for  the  purpose  of  fixing 
and  determining  the  compensation  to  be  paid  for  property  of  the 
plaintiff  of  which  by  no  applicable  statute  it  is  made  subject  to  be  di- 
vested in  the  manner  prayed  to  be  pursued.  The  seieking  of  such 
special  relief  in  the  circumstances  disclosed  indicates  the  assumption 
by  the  pleader  that  a  court  of  equity,  when  applied  to  in  behalf  of 
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such  a  plaintiff  as  the  one  in  this  suit  is,  engaged  and  situated  as  that 
plaintiff  was  when  this  suit  was  brought,  is  empowered  to  effect  by 
its  judgment  or  decree  the  involuntary  expropriation  of  property  in- 
terests and  rights  without  a  compHance  with  the  conditions  and  pro- 
cedure prescribed  by  the  only  statute  which  gives  the  plaintiff  the 
right  to  acquire  the  defendant's  property  by  condemnation  or  invol- 
untary expropriation.  We  have  not  been  convinced  that  the  equity 
powers  of  the  court  include  such  a  one. 

It  is  not  questioned  that  an  owner  of  property,  as  against  another 
who,  without  right  to  do  so,  intrudes  upon,  occupies,  and  uses  that 
property,  may,  by  standing  by  and  permitting  such  things  to  be  done, 
involving  expenditures  by  the  intruder  in  improving  the  property  for 
the  use  for  which  it  was  taken,  estop  himself  to  recover  possession  of 
his  property,  or  waive  his  right  to  relief  for  the  wrong  committed 
other  than  an  award  of  compensation  for  the  pecuniary  loss  or  injury 
to  which  he  is  so  subjected.  Nor  is  it  questioned  that  the  fact  that  the 
intruder  is  a  corporation  engaged  in  a  service  in  the  continuous  and 
uninterrupted  rendering  of  which  the  public  is  interested,  and  uses  the 
property  so  intruded  upon  and  improved  for  the  purposes  of  that  serv- 
ice, is  a  circumstance  properly  to  be  considered  in  supporting  the  con- 
clusion that  the  owner  has  estopped  himself  to  dispossess  the  intruder 
or  waived  his  right  to  resort  to  remedies  which  otherwise  would  be 
available  to  him. 

The  propositions  just  stated  were  applied  in  the  case  of  New  York 
City  V.  Pine,  185  U.  S.  93,  22  Sup.  Ct.  592,  46  L.  Ed.  820.  In  that  case 
it  was  held  that  the  plaintiffs — property  owners  having  the  right  to 
prevent  an  interruption  of  the  natural  flow  of  water  through  their 
farms  by  the  defendant,  which  had  not  acquired  the  right  to  cause 
such  interruption — lost  their  right  to  prevent  such  interruption  by  so 
dealing  with  the  defendant  while  it  was  effecting  such  interruption, 
and  incurring  heavy  expense  in  so  doing,  as  to  show  that  they  were 
seeking  compensation  for  the  injuries  they  would  sustain,  and  were 
not  insisting  upon  a  right  to  have  the  work  abandoned.  The  instant 
case  is  not  such  a  one.  So  far  as  appears,  the  defendant  has  not  con- 
sented to  or  acquiesced  in  the  plaintiff's  entry  upon  and  use  of  the 
former's  new  lines,  except  in  so  far  as  such  entry  and  use  for  a  limited 
period  of  time  was  consented  to  and  provided  for  by  the  written  con- 
tract already  several  times  mentioned.  The  plaintiff's  occupation  and 
use,  so  far  as  they  have  been  consented  to  or  acquiesced  in  by  the  de- 
fendant, have  been  permissive,  secured  to  it  by  a  contract,  from  the 
very  existence  and  terms  of  which  it  is  to  be  implied  that,  upon  the 
expiration  of  the  period  for  which  the  occupation  and  use  were  con- 
tracted for,  the  right  would  accrue  to  the  defendant  to  come  into  pos- 
session and  control  of  its  properties,  up  to  that  time  rightfully  occu- 
pied and  used  by  the  plaintiff.  Since  the  termination  by  the  plaintiff's 
voluntary  act  of  the  rights  it  formerly  had,  the  defendant  has  been 
continuously  asserting  its  right  to  repossess  itself  of  its  own  prop- 
erty, and  has  had  no  dealing  with  the  plaintiff  which  indicated  that  it 
did  not  insist  upon  that  right,  or  that  it  consented  to  a  continuance  of 
the  occupation  and  use  of  its  properties  upon  the  payment  of  compen- 
sation therefor. 
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[5^8]  We  do  not  understand  that  the  fact  that  the  occupant  of 
property  by  permission  or  as  a  tenant  is  a  public  service  corporation 
exempts  it  from  the  operation  of  rules  of  law  which  are  applicable 
when  the  respective  parties  brought  into  such  a  relation  with  refer- 
ence to  property  are  strictly  private  ones.  It  is  a  familiar  rule  appUca- 
ble  to  such  a  relation  that  one  who  occupies  permissively  or  as  a  tenant 
is  estopped  from  disputing  the  title  of  his  lessor  or  licensor,  that  the 
former  must  first  surrender  possession  before  assuming  an  attitude  of 
hostility  to  the  latter's  title,  that  a  possession  cannot  at  one  and  the  same 
time  be  both  permissive  and  adverse,  and  that  a  permissive  possession 
cannot  be  chsmged  into  an  adverse  or  hostile  one  without  notice  to  the 
party  who  occupies  the  position  of  lessor  or  licensor.  Duncan  v.  Guy, 
159  Ala.  524,  49  South.  229.  Contentions  advanced  in  behalf  of  the 
plaintiff  in  this  case  cannot  be  sustained,  without  deciding  that  it  is 
exempt  from  the  operation  of  the  rule  mentioned. 

[7]  The  averments  of  the  bill  as  amended  indicate  the  final  vol- 
untary abandonment  by  the  plaintiff  of  any  effort  or  purpose  to  ac- 
quire by  condemnation  under  the  Georgia  statute  such  rights  in  the  de- 
fendant's new  lines  as,  under  existing  circumstances,  could  be  acquired 
in  that  way.  That  right  is  a  purely  statutory  one,  and  the  enforcement 
of  it  is  subject  to  a  compliance  with  the  conditions  and  requirements 
prescribed  by  the  statute.  It  is,  to  say  the  least,  questionable  whether 
that  statutory  right  could  be  enforced  in  such  a  suit  as  the  instant  one ; 
the  initial  proceeding  required  when  condemnation  is  sought  not  being 
a  suit  inter  partes  before  a  judicial  tribunal,  no  such  suit  coming  into 
existence  until  after  an  award  by  assessors  has  been  made  and  an  ap- 
peal therefrom  taken,  and  the  initial  steps  prescribed  being  such  as 
cannot  be  taken  by  or  in  the  court  in  which  this  suit  was  brought. 
But  we  do  not  understand  that  it  is  a  purpose  of  this  suit  to  secure  the 
enforcement  of  that  statutory  right  or  to  afford  the  plaintiff  further 
opportunity  to  enforce  it,  in  the  meantime  protecting  it  in  the  continu- 
ance of  the  occupation  and  use  of  the  defendant's  new  Hnes  which 
commenced  under  and  by  virtue  of  the  terminated  contract. 

The  asserted  right  by  this  suit  sought  to  be  enforced  is  that  of  con- 
tinuing the  just-mentioned  occupation  and  use  of  the  defendant's  new 
lines,  a  right  which,  under  circumstances  which,  the  contrary  not 
appearing,  may  be  presumed  now  to  exist,  the  plaintiff  cannot  acquire 
under  the  Georgia  condemnation  statute,  as  that  statute  has  been 
construed  in  a  case  to  which  the  plaintiff  and  the  defendant  in  this  suit 
were  parties.  This  suit  is  an  effort  by  the  plaintiff  to  keep  what  it 
holds — ^not  one  to  get  what  it  can  under  the  Georgia  condemnation 
statute.  It  is  like  the  case  of  Western  Union  Telegraph  Co.  v.  Penn. 
R.  R.,  195  U.  S.  540.  572,  573,  25  Sup.  Ct.  133,  49  L.  Ed.  312,  1  Ann. 
Cas.  517,  in  that  it  invokes  the  aid  of  the  court  to  enable  the  plaintiff 
to  continue  to  occupy  and  use  the  defendant's  railroad  without  its  con- 
sent, or  that  of  some  predecessor  in  title.  It  was  decided  in  that  case 
that  this  could  not  be  done,  except  under  the  power  of  eminent  do- 
main and  upon  payment  of  compensation.  It  appears  that  there  was 
no  eminent  domain  statute  that  might  have  affected  the  result  in  that 
case.    In  the  instant  case  the  plaintiff  has  not,  in  the  way  prescribed. 
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sought  the  relief  available  to  it  under  an  existing  condemnation  stat- 
ute, and,  without  having  the  right  to  do  so,  is  trying  to  keep  what, 
under  existing  circumstances,  it  cannot  acquire  by  condenmation.  So 
far  as  results  are  concerned,  the  difference  between  the  two  cases  does 
not  seem  to  be  a  material  one. 

We  are  not  of  opinion  that  the  averments  of  the  bill  as  amended 
show  that  anything  has  happened  which  had  the  effect  of  conferring 
upon  the  plaintiff  the  rights  which  it  asserts.  Nor  are  we  of  opinion 
that,  such  rights  not  having  been  acquired  as  a  result  of  any  conduct 
of  or  dealing  between  the  parties,  it  is  within  the  power  of  the  court 
as  a  court  of  equity  to  divest  or  expropriate  involuntarily  property 
rights  or  interests  of  the  defendant  and  vest  them  in  the  plaintiff  upon 
the  latter  paying  such  compensation  as  the  court  may  adjudge  to  be 
proper  and  commensurate  with  the  loss  or  injury  resulting  to  the  for- 
mer. The  conclusion  is  that  upon  no  ground  urged  or  disclosed  was 
the  decree  appealed  from  so  erroneous  as  to  be  subject  to  reversal. 

That  decree  is  affirmed. 

BATTS,  Circuit  Judge,  not  participating  in  the  decision. 


(250  Fed.  207) 

WESTERN  UNION  TELEGRAPH  CO.  v.  NASHVILLE,  O.  &  ST.  K  RY. 

(Circuit  Court  of  Appeals,  Fifth  CJlrcuit    April  2,  1918.) 

No.  3138. 

Appeal  from  the  Dlf^trlct  Court  of  the  United  States  for  the  Northern 
District  of  Geor^a.     William  T.  Newman,  Judge. 

Bill  by  the  Western  Union  Telegraph  Company  against  the  Nashville, 
Chattanooga  &  St.  Tvouis  Railway.  Fi-om  the  decree  dismissing  the  bill  (243 
Fed.  694),  complainant  appeals.    Affirmed. 

William  L.  Clay,  of  Savannah,  Ga.,  and  Arthur  Heyman,  of  Atlanta,  Ga. 
(Rush  Tncrgart  and  Albert  T.  Benedict,  both  of  New  York  City,  on  the  brief), 
for  appellant. 

Henrj'  C.  Peeples  and  John  L.  Tye,  both  of  Atlanta,  Ga.,  and  CTlaude  Waller, 
of  Nashville,  Tenn.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  District  Judge. 

WALKER,  Circuit  Judiro.  There  are  differences  between  this  case  and  the 
case  of  Western  Union  Telegraph  Co.  v.  Louisville  &  Nashville  Railroad  Co.. 
250  Fed.  199.  162  C.  C.  A.  335,  Circuit  Court  of  Appeals,  I<"ifth  Circuit,  present 
terra;  but  the  similarities  between  the  two  cases  are  such  as  to  make  the 
opinion  rendered  in  the  last-mentioned  case  a  sufllclent  disclosure  of  the 
grounds  relied  on  to  support  the  conclusion  reached  in  this  case  that  it  was 
not  reversible  error  to  dismiss  the  plaintiff's  (appellant's)  bill  of  complaint  as 
it  was  amended. 

The  decree  to  that  effect  is  affirmed. 

BATTS,  Circuit  Judge,  not  participating  in  the  decision. 
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(250  Fed.  206) 

WESTERN  UNION  TELEGRAPH  CO.  v.  ATLANTA  &  W.  P.  B.  CO. 

(Circuit  Court  of  Appeals,  Flftli  Circuit    AprU  2,  1918.) 

No.  3136. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Georgia ;   William  T.  Newman,  Judge. 

Bill  by  the  Western  Union  Telegraph  Company  against  the  Atlanta  *  West 
Point  Railroad  Company.  From  a  decree  dismissing  the  biU  (243  Fed.  685), 
complainant  appeals.    Affirmed. 

William  L.  Clay,  of  Savannah,  Ga.  (Rush  Taggart  and  Albert  T.  Benedict, 
both  of  New  York  City,  on  the  brief),  for  appellant 

.    Leon  Well,  of  Montgomery,  Ala.,  and  Saunders  McDanlel,  of  Atlanta,  Ga., 
for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  District  Judge. 

WALKER,  Circuit  Judge.  Following  rulings  made  in  the  cases  of  Western 
Union  Telejrraph  Co.  v.  liouisville  &  NashviUe  Railroad  Co.,  250  Fed.  199,  162 
C.  C.  A.  335,  and  Western  Union  Telegraph  Co.  v.  Nashville,  Chattanooga  & 
St.  I^uis  Railway,  250  Fed.  207,  162  C.  C.  A.  343,  Circuit  Court  of  Appeals, 
Fifth  Circuit  present  term,  the  decree  dismissing  the  plaintiff's  bill  of  com- 
plaint as  it  was  amended  Is  affirmed. 

BATTS,  Circuit  Judge,  not  participating  in  the  dedsion. 

(250  Fed.  208) 

DAVID  et  al.  v.  YOUNGKEN  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit     April  3,  19i8.) 

No.  4877. 

Indians   ^=>15(2) — Aixotments — Statutes — ^Applicability. 

Act  April  26,  1906,  c.  1876,  §  22,  34  Stat.  145,  declaring  that  all  convey- 
ances by  heirs  who  are  full-blood  Indians  are  to  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior,  under  such  rules  and  regulations  as  be 
may  prescril>e,  applies  where  the  allotment  was  not  made  to  an  Indian 
then  living,  but  in  the  name  of  one  who  had  died,  for  the  benefit  of  his 
heirs. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;   Ralph  E.  Campbell,  Judge. 

Suit  by  Nellie  David  and  others  against  J.  H.  Youngken,  individually 
and  as  administrator  of  the  estate  of  John  D.  Scott,  deceased,  and 
others.  From  a  decree  (235  Fed.  621)  for  defendants,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Archibald  Bonds,  Sp.  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (D.  H. 
Linebaugh,  U.  S.  Atty.,  and  Paul  Pinson,  Sp.  Asst.  U.  S.  Atty.,  both 
of  Muskogee,  Okl.,  on  the  brief),  for  appellants. 

L.  J.  Roach,  of  Muskogee,  Okl.  (J.  B.  Campbell,  of  Muskogee,  Okl., 
guardian  ad  litem,  on  the  brief),  for  appellees. 

Before  HOOK,  SMITH,  and  STONE,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  suit  involves  the  construction  of  sec- 
tion 22  of  the  act  of  April  26,  1906  (34  Stat.  137),  imposing  certain 
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restrictions  upon  the  alienation  by  heirs  of  lands  allotted  to  members 
of  the  Five  Civilized  Tribes  of  Indians.  The  facts  are  as  follows: 
Stephen  David  was  an  enrolled  full-blood  Cherokee  Indian.  He  died 
intestate  September  30,  1903,  without  having  selected  or  received  his 
allotment.  He  left  surviving  him  a  widow,  five  adult  daughters,  and 
a  minor  grandson,  the  issue  of  a  deceased  daughter.  The  widow  and 
one  daughter  were  of  three-quarter  blood,  and  the  others,  including 
the  grandson,  were  full-blood  Cherokees.  May  28,  1907,  the  land  in 
controversy  was  selected  by  the  administrator  as  part  of  the  deceased's 
allotment,  and  a  patent  was  afterwards  issued  in  his  name.  The  heirs 
made  conveyances  which,  if  valid,  resulted  in  vesting  the  title  in  ap- 
pellee, Youngken,  with  certain  rights  in  other  parties  that  need  not 
now  be  stated  in  detail.  The  conveyances  by  the  full-blood  heirs  were 
not  approved  by  the  Secretary  of  the  Interior.  The  last  clause  of  sec- 
tion 22  of  the  act  of  1906  provides : 

"All  conveyances  made  under  this  provision  by  heirs  who  are  full-blood 
Indians  are  to  be  subject  to  the  approval  of  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  he  may  prescribe." 

The  precise  question  in  the  case  is  whether  the  section  applies  where 
the  allotment  was  made,  not  to  an  Indian  then  living,  but  in  the  name 
of  one  who  had  died,  and  for  the  benefit  of  his  heirs.  The  trial  court 
held  it  was  not  applicable,  and  entered  a  decree  for  Youngken.  A  like 
decision  was  made  by  this  court  in  a  similar  case.  Sunday  v.  Mallory, 
150  C.  C.  A.  408,  237  Fed.  526.  The  Supreme  Court  has  recently  held 
other^vise.  Brader  v.  Tames,  246  U.  S.  88,  38  Sup.  Ct.  285,  62  L. 
Ed.  591  (March  4,  1918);  Talley  v.  Burgess,  246  U.  S.  104,  38  Sup. 
Ct.  287,  62  L.  Ed.  600  (March  4,  1918). 

The  decree  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


(250  Fed.  209) 

HARRIS  et  al.  v.  BELL  et  al. 

(Circuit  Court  of  Appeals,  Eiglith  Circuit    April  30,  1918.) 

No.  4911. 

1.  Indians  <&=>15(2) — ^Indian  Lands — ^Allottees — Restrictions. 

Full-blood  hein?  of  a  deceased  enrolled  citizen  of  one  of  the  E^ve  Civi- 
lized Tribes,  on  whose  account  an  allotment  was  selected  after  his  death 
by  an  administrator  or  by  the  Dawes  Commission,  take  subject  to  the 
restriction  in  Act  April  26,  1906,  c.  1876,  34  Stat  145,  §  22,  declaring  that 
all  conveyances  made  thereunder  by  heirs  who  are  full-blood  Indians  are 
subject  to  the  approval  of  the  Secretary  of  the  Interior. 

2,  Indians   ^=>15(2) — I^^nds — Alienation    by   Heibs — Descent. 

Where,  under  Original  Creek  Agreement  (Act  March  1,  1901,  c.  67G)  $ 
28,  31  Stat  869,  870,  Supplemental  Creek  Agreement  (Act  June  30,  1902. 
c.  132;})  §  7,  32  Stat.  501,  and  Appropriation  Act  March  3,  1905,  c.  1479,  3:5 
Stat.  1048,  an  allotment  was  made  by  the  Dawes  Commission  in  the  name 
of  a  full-blood  Creek  Indian,  born  in  1903,  enrolled  on  June  10,  1905,  who 
died  on  June  22d  of  that  year,  the  provisions  of  Act  April  26,  1906,  §§  5, 
19,  imposing  restrictions  on  alienations  by  allottees,  do  not  apply;  but 
section  22,  declaring  that  all  conveyances  made  by  heirs  who  are  fuU- 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by  VjOOQIC 


346  162  C.  C.  A.  REPORTS 

blood  Indians  shall  be  subject  to  approval  of  the  Secretary  of  the  Interior, 
governs. 

3.  Indians  <S=>15(2)^Land8 — ^Auenation — Statutes — CJonstbuotion. 

Act  May  27,  190S,  c.  199,  §  9,  35  Stat.  315,  declaring  that  the  death  of 
any  allottee  of  the  Five  Civilized  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienation  of  the  allottee's  land,  but  that  no  convey- 
ance of  any  interest  of  any  full-blood  Indian  heir  shall  be  valid,  unless 
approved  by  the  court  having  jurisdiction  of  the  settlement  of  the  estate  of 
such  allottee,  has  a  prospective  effect,  and  is  inapplicable  to  conveyances 
made  before  its  enactment;  hence  the  Secretary  of  the  Interior  may, 
after  the  passage  of  Act  May  27,  1908,  approve,  under  Act  April  26,  1906, 
§  22,  a  previously  executed  conveyance  by  a  full-blood  Indian  heir. 

4.  Stattttes  <S=>102 — Repeal  op  Special  by  General  Act. 

Specific  legislation  in  relation  to  a  particular  class  or  subject  is  not 
affected  by  general  legislation  in  regard  to  many  classes  or  subjects,  of 
which  that  covered  by  the  specific  legislation  is  one,  unless  the  general 
legislation  is  so  repugnant  to  the  special  that  the  legislators  must  be 
presumed  to  have  intended  thereby  to  modify  or  repeal  It 

5.  Statutes  <S=5>181(2) — Consteuction. 

Every  statute  should  have  a  reasonable,  sensible  construction,  in  prefer- 
ence to  one  whlc^  renders  It.  or  a  substantial  part  of  it,  useless  or  dele- 
terious. 

6.  Statutes  ^=»212 — Intent  op  Legislature — Presumption. 

The  intention  of  the  legislative  body  must  be  presumed  to  have  been  to 
benefit,  not  to  injure,  those  interested  in  the  subject  of  the  law. 

7.  Indians  ^=»28 — Lands — Alienation  bt  Heirs — Jurisdiction  of  Courts. 

Act  May  27,  1908,  §  6,  declares  that  the  persons  and  property  of  minor 
allottees  of  the  Five  Civilized  Tribes  shall,  except  as  otherwise  specifically 
provided  by  law,  be  subject  to  the  jurisdiction  of  the  probate  courts  of  the 
state  of  Oklahoma,  while  section  9  declares  that  the  death  of  any  allottee 
of  the  Five  Civilized  Tribes  shall  operate  to  remove  all  restrictions  upon 
the  alienation  of  such  allottee's  land,  but  that  no  conveyance  by  any  full- 
blood  Indian  heir  shall  be  valid,  unless  approved  by  the  court  having  ju- 
risdiction of  the  settlement  of  the  estate  of  the  allottee.  An  Indian,  in 
whose  name  an  allotment  was  made  after  liis  death,  resided  and  died  in 
that  part  of  the  Indian  Territory  which  became,  on  creation  of  the  state 
of  Oklahoma,  Wagoner  county,  and  after  that  date  the  county  court  of 
Wagoner  county  had  power,  under  Comp.  Laws  Okl.  1909,  §  5142,  to  ac- 
quire jurisdiction  of  the  settlement  of  his  estate.  The  land  allotted  was 
situated,  and  the  minor  heirs  to  whom  it  in  part  descended  resided,  in 
that  part  of  the  Indian  Territory  which,  upon  statehood,  became  Okmulgee 
county.  Prior  to  statehood,  the  United  States  District  Court,  which  had 
plenary  jurisdiction  of  the  settlement  of  the  estate  of  the  deceased  and 
the  guardianship  of  the  minors,  appointed  an  administrator  of  the  estate 
and  a  guardian  for  the  minors.  Upon  statehood,  jurisdiction  of  the  guar- 
dianship proceedings,  of  the  subject-matter,  and  of  the  parties  thereto 
passed  to  the  county  court  of  Okmulgee  county,  and  that  tribunal  ordered 
and  confirmed  the  sale  and  conveyance  of  the  interests  of  the  minor  heirs. 
Held,  that  the  sale  and  conveyance  were  valid  without  the  concurrence 
of  the  county  court  of  Wagoner  county. 

8.  Indians  ^=»15(1) — Conveyance. 

Where  the  conveyances  by  the  several  heirs  of  a  deceased  Indian,  in 
whose  name  an  allotment  was  made  after  his  death,  passed  the  entire  In- 
terest of  all  of  the  heirs,  none  of  the  heirs  have  any  interest  which  will 
allow  them  to  attack  the  decision  of  the  trial  court  as  to  the  share  de- 
scending to  each  heir. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 
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Suit  by  Annie  Harris,  formerly  Annie  Francis,  and  others,  against 
Harry  H.  Bell  and  others.  From  a  decree  for  defendants  (235  Fed. 
626),  complainants  appeal.    Affirmed. 

James  C.  Davis,  of  Muskogee,  Okl.  (R.  C.  Allen,  of  Muskogee,  Okl., 
on  the  brief),  for  appellants. 

P.  J.  Carey,  of  Muskogee,  Okl.,  for  guardian  ad  litem. 

Bel  ford  &  Hiatt,  of  Otoiulgee,  Okl.,  for  appellee  Womack. 

Frank  F.  Lamb,  of  Okmulgee,  Okl.,  for  appellee  Gill. 

William  M.  Matthews,  of  Okmulgee,  Okl.  (John  S.  Kirkpatrick,  R. 
C.  Martin,  and  H.  M.  Kirkpatrick,  all  of  Idabel,  Okl,  and  George  S. 
Ramsey,  of  Muskogee,  Okl.,  on  the  brief),  for  other  appellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  case  presents  many  questions. 
The  first  is  the  character  and  extent  of  the  restrictions  on  the  aliena- 
tion of  160  acres  of  land,  which  was  formerly  the  property  of  the  Creek 
Tribe,  and  was,  on  December  4,  1907,  allotted  by  the  Dawes  Commis- 
sion in  the  name  of  Freeland  Francis,  a  new-born  full-blood  Creek  In- 
dian, who  was  bom  on  April  30,  1903,  was  enrolled  on  June  10,  1905, 
and  died  on  June  22,  1905.  The  right  of  Freeland  Francis  to  an  allot- 
ment, and  to  the  land  when  allotted,  descended  under  the  Creek  Agree- 
ments and  the  acts  of  Congress  to  his  mother,  Annie  Francis  (who  by 
marriage  has  become  Annie  Harris),  his  brother  Amos  Francis,  his  sis- 
ter Elizabeth  Francis,  and  his  half-brother  Mack  Francis.  Annie, 
Amos,  and  EHzabeth  are  full-blood  Creek  Indians;  Mack  is  a  half- 
blood.  On  January  15,  1908,  Annie  made  a  deed  of  her  interest  in 
the  land  to  Laura  L.  McGinnis,  which  was  approved  by  the  Secretary 
of  the  Interior  on  July  6,  1910,  and  the  respondents  H.  L.  Lightsey 
and  John  R.  Taylor  have  succeeded  to  the  right  conveyed  by  that  deed. 
On  January  22,  1912,  W.  J.  Cook,  as  guardian  of  Amos  and  Elizabeth, 
pursuant  to  orders  of  the  county  court  of  Okmulgee  county,  Okl.,  made 
his  guardian's  deed  of  their  interest  in  the  land  to  the  respondents 
Lightsey  and  Taylor.  The  appellants  Annie,  Amos,  and  Elizabeth 
claim  that  these  deeds  are  void  on  account  of  restrictions  on  their  pow- 
er to  alienate  these  lands  by  sections  5,  19,  and  22  of  the  Act  of  April 
26,  1906,  c.  1876,  34  Stat.  137,  and  section  9  of  the  Act  of  May  27, 
1908,  c.  199,  35  Stat.  312. 

[1]  The  court  below  was  of  the  opinion  that  the  appellants'  right 
to  alienate  this  land  was  exempt  from  the  restrictions  imposed  by  these 
acts,  and  that  was  the  opinion  of  this  court  in  a  like  case.  Sunday  v. 
Mallory,  150  C.  C.  A.  408,  237  Fed.  526.  The  Supreme  Court,  how- 
ever, on  March  4,  1918,  decided,  in  cases  not  distinguishable  from  that 
here  in  hand,  that  full-blood  heirs  of  a  deceased  enrolled  citizen  of  one 
of  the  Five  Civilized  Tribes,  on  whose  account  an  allotment  was  se- 
lected after  his  decease  by  an  administrator  or  by  the  Dawes  Conimis- 
sion,  are  subject  to  the  restriction*  in  section  22  of  the  Act  of  April  26, 
1906,  to  the  effect  that  all  conveyances  made  thereunder  by  heirs  who 
are  full-blood  Indians  are  subject  to  the  approval  of  the  Secretary  of 
the  Interior.    34  Stat.  145 ;   Brader  v.  James,  246  U.  S.  88,  38  Sup. 
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Ct.  285,  62  L.  Ed.  591 ;  Talley  v.  Burgess,  246  U.  S.  104,  38  Sup.  Ct. 
287,  62  L.  Ed.  600.  And  this  court  has  followed  that  decision.  David 
V.  Youngken  (filed  April  3,  1918)  250  Fed.  208,  162  C.  C.  A.  344. 

[2]  In  view  of  these  decisions,  the  question  arises  whether  or  not 
Annie's  deed,  made  on  January  15,  1908,  and  approved  by  the  Secre- 
tary of  the  Interior  on  July  6,  1910,  constituted  a  lawful  conveyance. 
Counsel  for  the  appellants  insist  that  it  did  not:  First,  because,  as 
they  insist,  she  and  the  brothers  and  sisters  of  Freeland  Francis  took 
as  allottees,  and  not  as  heirs,  and  she  and  they  were  prohibited  from 
alienating  their  interests  in  the  land  by  sections  5  and  19  of  the  Act  of 
April  26,  1906,  34  Stat.  138,  144;  and,  second,  because  the  power  of 
the  Secretary  to  approve  her  deed  under  section  22  of  that  act  was  re- 
voked by  the  Act  of  May  27,  1908.  35  Stat.  312,  315,  §  9.  But  the 
first  contention  is  inconsistent  with  the  decision  of  the  Supreme  Court 
in  Brader  v.  James,  and  of  this  court  in  David  v.  Youngken,  cited 
above.  In  those  cases  the  Supreme  Court  and  this  court  had  before 
them  the  tjuestion  what  restrictions  were  imposed  by  the  Act  of  April 
26,  1906,  upon  the  aHenation  of  their  lands  by  full-blood  descendants 
of  deceased  Indians  in  whose  names  those  lands  had  been  selected  and 
allotted  after  their  death,  and  they  called  such  descendants  heirs,  and 
held  that  the  restrictions  imposed  by  section  22  governed  their  right  of 
alienation.  Moreover,  Congress  has  persistently  kept  separate  and  im- 
posed different  restrictions  upon  the  alienation  of  those  to  whom  lands 
were  allotted  while  they  were  living  (Original  Creek  Agreement  of 
March  1,  1901,  c.  676,  31  Stat.  861,  863,  §  7;  Supplemental  Creek 
Agreement,  Act  of  June  30,  1902,  c.  1323,  32  Stat.  500,  503,  §  16;  Act 
of  April  26,  1906,  34  Stat.  144,  §  19),  and  by  the  heirs  of  those  deceased 
Indians  in  whose  names  lands  were  selected  and  allotted  after  their 
death  (Original  Creek  Agreement,  31  Stat.  869,  870,  §  28;  Supplemen- 
tal Creek  Agreement.  32  Stat.  500,  501,  §  7;  Act  of  March  3,  1905, 
c.  1479,  33  Stat.  1048,  1071).  By  the  acts  first  cited  restrictions  were 
placed  upon  the  alienation  of  their  lands  by  the  members  of  the  first 
class,  but  no  restrictions  upon  the  alienation  of  their  lands  by  the  mem- 
bers of  the  second  class  were  imposed  by  any  act  of  Congress  prior  to 
the  Act  of  April  26,  1906.  Skelton  v.  Dill,  235  U.  S.  206,  207,  35  Sup. 
Ct.  60,  59  L.  Ed.  198.  The  appellants  in  this  case  are  members  of  the 
second  class.  They  obtained  their  title  under  section  28  of  the  Origi- 
nal Creek  Agreement,  section  7  of  the  Supplemental  Agreement,  and 
the  provision  of  the  Appropriation  Act  of  March  3,  1905,  33  Stat.  1048, 
1071,  to  the  effect  that  the  Dawes  Commission  might  enroll  children 
bom  subsequent  to  May  25,  1901,  but  prior  to  March  4,  1905,  and  liv- 
ing on  the  latter  date,  to  Indians  whose  enrollment  had  theretofore 
been  approved  by  the  Secretary,  and  miglit  enroll  and  make  allotments 
to  such  children.    Freeland  Francis  was  one  of  these  new-born  citizens. 

The  acts  of  Congress  relating  to  this  class  of  citizens  in  effect  pro- 
vide that  the  lands  and  moneys  to  which  such  citizen  would  have  been 
entitled  if  living  shall  descend  to  his  heirs  according  to  the  applicable 
laws  of  descent  and  distribution,  and  shall  be  allotted  and  distributed 
to  them  accordingly.  31  Stat.  869,  870,  §  28;  32  Stat.  500,  501,  §  7; 
33  Stat.  1071.    It  was  not  as  original  members  of  the  Creek  Tribe,  to 
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whom  allotments  were  made  while  they  were  living,  or  as  heirs  of  such 
members.  It  was  not  as  allottees,  but  as  heirs  of  a  new-bom  citizen, 
for  whom  no  selection  or  allotment  had  been  made  while  he  was  liv- 
ing ;  it  was  not  in  their  own  right,  but  in  his  right,  that  the  mother  and 
the  brothers  and  sister  of  Freeland  Francis  took  this  land.  Now  the 
Act  of  April  26,  1906,  preserves  the  distinction  between  the  two  classes 
made  by  the  prior  legislation.  It  provides  in  section  19  (34  Stat.  144), 
with  exceptions  not  relevant  here,  that  no  full-blood  Indian  of  either 
of  the  Five  Tribes  shall  have  power  to  alienate  the  lands  allotted  to  him 
for  25  years.  It  provides  in  section  22  that  the  adult  heirs  of  any  de- 
ceased Indian  of  either  of  said  tribes,  whose  selection  has  been  made, 
may  sell  and  convey  the  lands  inherited  from  such  decedent,  but  that 
conveyances  made  under  this  provision  by  full-blood  Indian  heirs  shall 
be  subject  to  the  approval  of  the  Secretary  of  the  Interior.  Section 
19  applies  to  full-blood  Indians  to  whom  lands  were  allotted  while  they 
were  living,  and  it  does  not  apply  to  their  heirs  or  to  the  appellants. 
Section  22  applies  to  the  heirs  of  deceased  Indians  whose  selections 
have  been  made.  The  appellants  are  such  heirs,  and  their  power  of 
alienation  was  not  restricted  by  section  19 ;  but  the  restriction  thereon 
imposed  by  the  Act  of  April  26,  1906,  was  imposed  thereon  and  gov- 
erned exclusively  by  section  22  thereof.  Nor  is  there  anything  in 
section  5  of  the  act  inconsistent  with  this  condusion.  The  first  posi- 
tion of  counsel  for  the  appellant  here  is  therefore  untenable. 

[3]  Counsel's  second  position,  that  the  power  of  the  Secretary  of 
the  Interior  to  approve  and  validate  Annie's  deed  was  revoked  by  the 
Act  of  May  27,  1908,  is  not  more  tenable.  She  made  her  deed  on 
January  IS,  1908,  before  the  Act  of  May  27  of  that  year  was  passed. 
At  that  time  she  had  the  right  to  convey  her  land  subject  only  to  the 
approval  of  the  Secretary,  and  he  had  the  right  and  power  to  approve 
it  under  section  22  of  the  Act  of  April  26,  1906,  and  he  did  approve 
it  on  July  6,  1910.  The  Act  of  May  27,  1908,  provides  in  section  9 
that  the  death  of  any  allottee  of  the  Five  Civilized  Tribes — 

**sliall  operate  to  remove  all  restrictions  upon  the  alienation  of  said  allottee's 
land:  Provided,  that  no  conveyance  of  any  Interest  of  any  full-blood  Indian 
heir  in  such  land  shaU  be  valid  unless  approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  of  said  deceased  allottee."  35  Stat.  312, 
315. 

The  argument  is  that  the  Act  of  May  27,  1908,  repealed  the  provision 
of  section  22  of  the  Act  of  April  26,  1906,  regarding  the  approval  by 
the  Secretary  and  that  this  deprived  him  of  the  power  to  approve  deeds 
made  before  the  passage  of  the  Act  of  May  27,  1906.  But  that  act 
declares  that: 

"The  Secretary  of  the  Interior  shaU  not  be  prohibited  by  this  act  from 
continuing  to  remove  restrictions  as  heretofore,  and  nothing  herein  shall  be 
construed  to  impose  restrictions  removed  from  land  by  or  under  any  law 
prior  to  the  passage  of  this  act."    35  Stat.  312. 

It  makes  an  express  amendment  of  the  Act  of  April  26,  1906,  35 
Stat.  315,  §  8,  and  it  contains  no  express  repeal  of  that  act  or  of  the 
provision  of  section  22  which  empowered  the  Secretary  to  approve 
deeds  of  full-blood  heirs.     The  rational  and  established  rule  is  that 
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where  the  validity  of  conveyances  of  land  is  conditioned  by  the  ap- 
proval of  different  officers,  or  by  different  restrictions  at  different 
times,  the  law  in  force  at  the  date  of  the  deed  determines  the  restric- 
tion upon  its  validity,  and  that  where  at  that  date  a  specified  officer  is 
empowered  to  approve  and  validate  it,  he  or  his  successor  in  office  may 
lawfully  do  so  after  subsequent  legislation  has  conditioned  the  validitv 
of  like  conveyances  with  the  approval  of  a  different  officer,  or  with 
different  restrictions,  and  the  true  construction  of  section  9  of  the  Act 
of  May  27,  1908,  is  that  it  is  prospective,  and  not  retrospective,  in  ef- 
fect; that  it  applies  to  conveyances  made  after  its  passage,  and  is  in- 
applicable to  those  made  before  its  enactment.  Pickering  v.  Lomax, 
145  U.  S.  310,  315,  12  Sup.  Ct.  860,  36  L.  Ed.  716;  Lykins  v.  Mc- 
Grath,  184  U.  S.  169,  172,  22  Sup.  Ct.  450,  46  L.  Ed.  485 ;  United 
States  V.  Knight,  206  Fed.  145,  148,  124  C.  C.  A.  211 ;  Harris  v.  Gale 
(C.  C.)  188  Fed.  712,  716;  MaHarry  v.  Eatman,  29  Okl.  46,  116  Pac. 
935,  941.  And  the  decision  is  that  Annie's  deed  was  validated  by  the 
approval  of  the  Secretary  of  the  Interior  on  July  6,  1910,  that  it  then 
became  a  legal  conveyance  of  all  her  interest  in  the  160  acres  here  in 
controversy,  and  that  thereupon  it  related  back  and  took  effect  as  of 
the  date  of  its  execution. 

[4-7]  The  deed  of  the  guardian  of  the  minor  heirs,  Amos  and  Eliza- 
betfi,  was  made  on  January  22,  1912,  pursuant  to  an  order  of  the 
county  court  of  Okmulgee  county,  Okl,  to  sell  their  interest  in  the 
land  in  controversy,  and  an  order  of  that  court  confirming  the  sale  and 
directing  the  guardian  to  convey  that  interest,  which  was  made  on 
January  IS,  1912.  As  this  deed  was  made  after  the  passage  of  the 
Act  of  May  27,  1908,  its  validity  is  subject  to  and  must  be  determined 
by  that  act.    The  pertinent  provisions  thereof  are : 

'That  the  jurisdiction  of  the  probate  courts  of  the  state  of  Oklahoma 
over  lands  of  minors  and  incompetents  shall  be  subject  to  the  foregoing  pro- 
visions," which  provisions  are  not  material  to  the  issues  now  under  consider- 
ation, "and  the  term  minor  or  minors,  as  used  in  this  act,  shaU  Include  all 
males  under  the  age  of  twenty-one  years  and  aU  females  under  the  age  of 
eighteen  years."    35  Stat  312,  §  2. 

"That  the  persons  and  property  of  minor  allottees  of  the  Five  Civilized 
Tribes  shall,  except  as  otherwise  specificaUy  provided  by  law,  be  subject  txy 
the  Jurisdiction  of  the  probate  courts  of  the  state  of  Olilahoma,"  and  that 
the  Secretary  of  the  Interior  may  appoint  local  representatives  to  Investigate 
the  administration  and  disposition  by  any  guardian  or  curator  of  the  estate 
of  any  minor,  and  in  case  of  the  dissipation,  waste,  or  deterioration  thereof 
through  the  carelessness  of  such  guardian  or  curator  to  report  the  matter  to 
the  proper  probate  court,  and  to  cause  an  investigation  thereof  and  the  ap- 
plication of  the  proper  remedy.    35  Stat.  313,  §  6. 

"That  the  death  of  any  allottee  of  the  Five  Civilized  Tribes  shaU  operate 
to  remove  aU  restrictions  upon  the  alienation  of  said  aUottee's  land:  Pro- 
vided, that  no  conveyance  of  any  interest  of  any  fuU-blood  Indian  heir  in 
such  land  shaU  be  valid  unless  approved  by  the  court  having  Jurisdiction  of 
the  settlement  of  the  estate  of  said  deceased  aUottee."    35  Stat  315,  §  9. 

Freeland  Francis  resided  and  died  on  June  24,  1905,  in  that  part 
of  the  Indian  Territory  which,  upon  the  creation  of  the  state  of  Okla- 
homa on  November  16,  1907,  became  Wagoner  county,  and  after  that 
date  the  county  court  of  Wagoner  county  had  power  to  acquire  juris- 
diction of  the  settlement  of  his  estate.    Compiled  Laws  of  Oklahoma 
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1909,  §  5142,  p.  1158.  The  land  which  is  the  subject  of  this  litigation 
was  situated,  and  the  minors  resided,  in  that  part  of  the  Indian  Terri- 
tory which,  upon  the  creation  of  the  state  of  Oklahoma  on  Novem- 
ber 16,  1907,  became  Okmulgee  county,  and  the  county  court  of  that 
couhty  has  had  plenary  jurisdiction  of  the  guardianship  of  their  per- 
sons and  property  since  that  date.  Prior  to  the  creation  of  the  state 
of  Oklahoma,  all  the  lands  now  within  Wagoner  county  and  all  the 
lands  within  Okmulgee  county  were  within  the  Western  district  of 
Oklahoma,  and  the  United  States  Court  for  the  Western  District  of 
Oklahoma  had  plenary  jurisdiction  of  the  settlement  of  the  estate  of 
Freeland  Francis  and  of  the  guardianship  6i  the  minors  Amos  and 
Elizabeth.  It  had  exercised  that  jurisdiction  by  appointing  William 
J.  Cook  administrator  of  the  estate  of  Freeland  Francis,  and  by  ap- 
pointing him  guardian  of  the  persons  and  property  of  the  two  minors, 
before  the  state  of  Oklahoma  came  into  existence.  Mr.  Cook  had  qual- 
ified in  each  capacity,  and  was  discharging  his  duties  therein,  when 
the  state  was  created.  Upon  the  admission  of  the  state  the  jurisdic- 
tion of  the  guardianship  proceeding,  of  the  subject-matter,  and  of 
the  parties  thereto  passed,  pursuant  to  the  enabling  act  for  Oklahoma 
and  the  Constitution  and  laws  of  Oklahoma,  to  the  county  court  of 
Okmulgee  county,  and  that  court  has  since  exercised  jurisdiction  there- 
over. No  proceedings  have  ever  been  taken,  so  far  as  this  record  dis- 
closes, regarding  the  settlement  of  the  estate  of  Freeland  Francis,  in 
the  county  court  of  Wagoner  county. 

The  objection  to  the  validity  of  the  guardian's  deed  is  that  it  has 
never  been  approved,  as  required  by  section  9  of  the  act  of  1908,  by 
the  county  court  of  Wagoner  county,  which,  after  the  admission  of  the 
state,  might  have  taken  jurisdiction  of  the  settlement  of  the  estate  of 
Freeland  Francis.  But  is  the  first  proviso  of  that  section  applicable  to 
a  guardian's  deed  made  by  order  of  a  county  court  which  had  plenary 
jurisdiction  of  the  guardianship  of  the  persons  and  of  the  disposition 
of  the  property  of  the  minors  by  a  provision  of  the  same  law  ?  Was 
it  the  intention  of  Congress  that  the  exercise  by  the  county  court  of 
its  undoubted  jurisdiction  of  the  guardianship  of  these  minors  and 
of  the  disposition  of  their  estate  should  be  futile,  unless  some  other 
court  of  equal  rank,  which  happened  to  have  jurisdiction  of  the  settle- 
ment of  another  Indian's  estate,  approved  it  ?  Is  it  not  more  probable 
that  it  was  the  intention  of  Congress  to  grant  to  a  county  court,  which 
has  jurisdiction  of  the  guardianship  of  the  persons  and  of  the  disposi- 
tion of  the  lands  of  minor  heirs,  unrestricted  power  to  order  the 
sale  and  conveyance  of  their  property,  and  does  not  the  true  interpre- 
tation of  the  act  exclude  such  sales  and  conveyances  from  the  applica- 
tion of  the  first  proviso  of  section  9  ? 

This  act  must  be  read  and  construed  in  the  light  of  the  general  laws 
upon  the  same  subject  in  force  at  the  time  of  its  passage.  United 
States  V.  Trans-Missouri  Freight  Association,  58  Fed.  58,  7  C.  C.  A.  15, 
24  L.  R.  A.  73.  Prior  to  its  passage  Congress  had  adopted  the  settled 
policy  of  conferring  plenary  jurisdiction  of  the  disposition  of  leases  of 
restricted  lands  of  minors  upon  the  trial  courts  in  the  Indian  territory, 
and  the  jurisdiction  of  the  approval  of  leases  of  such  lands  of  adults  up- 
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on  the  Secretary  of  the  Interior.  A  claim  had  been  made  that  leases 
made  by  guardians  of  minors  pursuant  to  orders  of  such  courts  were 
void,  unless  approved  by  the  Secretary.  This  court  remarked  tliat  there 
could  be  no  full  and  complete  jurisdiction  of  the  guardianship  of  minor 
Indians,  and  of  the  leasing  of  their  allotments,  in  a  court  whose  judg- 
ments are  reviewable  and  reversible  by  the  officer  of  another  depart- 
ment of  the  government,  and  after  a  review  of  all  the  pertinent  legis- 
lation held  that  the  grant  of  jurisdiction  to  the  trial  courts  excluded 
the  power  of  the  Secretary  to  approve  or  disapprove  the  leases  they 
ordered  to  be  made,  and  that  his  jurisdiction  was  limited  to  the  ap- 
proval of  leases  of  adults.  Morrison  v.  Burnette,  154  Fed.  617,  620, 
83  C.  C.  A.  391,  394.  It  does  not  seem  probable  that  the  Congress 
intended  by  the  act  of  1908  to  reverse  fhis  policy,  which  it  had  adopted 
and  put  in  force,  and  to  subject  the  decisions  and  orders  of  the  trial 
courts  which  had  jurisdiction  to  decide  the  advisability  of  and  to  or- 
der the  sales  and  conveyances  of  the  lands  of  minors  upon  full  proof, 
to  the  action  of  other  courts  of  equal  rank  which  have  no  appellate  ju- 
risdiction over  the  former  courts,  and  no  power  to  draw  to  themselves 
the  evidence  produced  before  such  courts,  or  to  review  their  action  in 
the  light  of  that  evidence. 

It  is  a  cardinal  rule  of  the  construction  of  statutes  that  specific  leg- 
islation in  relation  to  a  particular  class  or  subject  is  not  aflfected  by 
general  legislation  in  regard  to  many  classes  or  subjects,  of  which  that 
covered  by  the  specific  legislation  is  one,  unless  it  clearly  appears  that 
the  general  legislation  is  so  repugnant  to  the  special  legislation  that 
the  legislators  must  be  presumed  to  have  intended  thereby  to  modify 
or  repeal  it;  but  the  special  and  the  general  legislation  must  stand 
together,  the  former  as  the  law  of  the  particular  class  or  subject,  and 
the  latter  as  the  general  law  upon  other  subjects  or  classes  within  its 
terms.  State  v.  StoU,  17  Wall.  425,  436,  21  L.  Ed.  650;  Washington 
V.  Miller,  235  U.  S.  422,  427,  428,  35  Sup.  Ct.  119,  59  L.  Ed.  295; 
Priddy  v.  Thompson,  204  Fed.  955,  958,  959,  123  C.  C.  A.  277,  280, 
281 ;  Board  of  Commissioners  v.  -^tna  Life  Ins.  Co.,  32  C.  C.  A.  585, 
590,  90  Fed.  222,  227;  Christie-Street  Commission  Co.  v.  United 
States,  136  Fed.  326,  333,  69  C.  C.  A.  464,  471. 

Section  6  of  the  act  of  1908  provides  for  the  minor  allottees  and 
their  property.  It  declares  that  the  persons  and  property  of  minor  al- 
lottees of  the  Five  Civilized  Tribes  shall  be  subject  to  the  jurisdiction 
of  the  probate  courts  of  the  state  of  Oklahoma.  The  proviso  of  sec- 
tion 9  by  its  terms  treats  of  all  full-blood  Indian  heirs  of  allottees 
of  the  Five  Civilized  Tribes,  including  both  adults  and  minors.  It 
does  not,  however,  specifically  enact  that  the  deeds  of  guardians  of  mi- 
nors made  by  the  order  of  the  probate  courts  of  Oklahoma  pursuant  to 
section  6  shall  be  invalid  unless  approved  by  the  courts  having  juris- 
diction of  the  settlement  of  the  estate  of  the  respective  deceased  allot- 
tees. It  does  not  show  that  in  the  enactment  of  this  section  there  ever 
came  to  the  minds  of  the  legislators  the  question  of  the  approval  of  such 
conveyances,  and  the  probability  is  that  that  question  never  did  arise  in 
their  minds.  When  the  entire  act  is  read  and  thoughtfully  considered, 
it  does  not  clearly  appear  from  the  provisions  of  sections  2,  6,  and  9 
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that  they  are  so  repugnant,  that  the  Congress  must  have  intended  by  the 
first  proviso  of  section  9  practically  to  have  revoked  its  grant  by  sec- 
tion 6  to  the  proper  probate  courts  of  Oklahoma  of  plenary  jurisdic- 
tion to  hear  and  determine  the  advisability  of  and  to  order  the  sales  and 
conveyances  of  the  lands  of  such  minor  heirs,  and  it  would  seem  that 
under  the  rule  which  has  been  cited  the  two  provisions  must  stand  to- 
gether— that  of  section  6  as  the  law  of  the  sale  of  and  of  the  convey- 
ance of  the  lands  of  the  minor  full-blood  heirs,  and  the  proviso  of 
section  9  as  the  law  of  the  conveyances  of  full-blood  adult  heirs. 

Again,  the  purpose  of  this  legislation  was  not  to  place  vexatious  and 
useless  obstructions  to  the  disposition  of  their  lands  by  the  full-blood 
minor  heirs,  such  as  the  subjection  of  their  guardians'  conveyances  to 
the  adjudication  of  two  courts  of  eqtial  rank,  neither  of  which  would 
have  the  power  to  reverse  the  other,  or  to  effect  a  conveyance  without 
the  consent  of  the  other,  would  be.  On  the  other  hand,  it  was  to  as- 
sure to  such  minors  a  plenary  investigation,  trial  and  decision  by  a 
competent  court,  of  the  advisability  of  sales  of  their  lands  and  of  the 
amounts  for  which  they  ought  to  be  sold,  and  to  secure  to  them  ade- 
quate prices  and  a  wise  use  or  disposition  of  the  proceeds  they  ob- 
tained, that  this  law  was  enacted.  AH  this  is  completely  acccwnplished 
and  with  unusual  care  by  the  provisions  of  section  6.  Not  only  is  a 
competent  court  thereby  given  plenary  power  and  charged  with  the 
duty  to  accomplish  this  purpose,  but  provision  is  made  for  the  ap- 
pointment by  the  Secretary  of  special  representatives  to  investigate 
the  cases,  to  report  to  the  county  court,  and  to  see  that  the  end  sought 
is  attained.  Nothing  but  delay,  expense,  and  vexation  could  result 
from  making  the  action  of  the  court  having  jurisdiction  of  the  guard- 
ianship, sale,  and  conveyance  subject  to  the  approval  of  another  court 
of  equal  rank,  which  has  no  power  to  review  the  evidence  before  the 
former  court  and  no  authority  to  order  or  effect  the  sale  itself. 

Every  statute  should  have  a  reasonable,  sensible  construction,  in 
preference  to  an  irrational  one,  which  renders  it,  or  a  substantial  part 
of  it,  useless  or  deleterious.  The  intention  of  the  legislative  body  must 
be  presumed  to  have  been  to  benefit,  not  to  injure,  those  interested  in 
the  subject  of  the  law,  and  in  the  light  of  the  considerations  to  which 
reference  has  been  made  it  is  incredible  that  the  Congress  ever  intended 
to  subject  guardian's  deeds  of  the  lands  of  full-blood  minor  heirs,  made 
pursuant  to  the  orders  of  the  only  courts  which  had  jurisdiction  to 
direct  their  making,  to  the  approval  of  any  other  court  of  equal  rank, 
which  had  no  appellate  jurisdiction ;  and  the  conclusion  is  that  the  true 
interpretation  of  the  Act  of  May  27,  1908,  is  that  conveyances  of 
adult  full-blood  Indian  heirs  are  subject  to  the  first  proviso  of  section 
9,  but  that  that  proviso  is  inapplicable  to  guardian's  conveyances  of 
the  interests  of  minor  full-blood  Indian  heirs  which  have  been  regu- 
larly made  pursuant  to  the  orders  of  the  county  courts  of  Oklahoma 
which  had  jurisdiction  of  the  subject-matters  and  the  parties  to  the 
proceedings  before  them  in  which  they  were  ordered,  and  that  the 
guardian's  deed  of  the  interest  of  the  minors,  Amos  Francis  and  Eliz- 
abeth Francis,  was  a  valid  conveyance  without  the  approval  of  the 
county  court  which  might  have  had  jurisdiction  of  the  settlement  of  the 
estate  of  Freeland  Francis,  whose  heirs  they  are. 
162  C.C.A.— 23 
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[8]  The  minors,  Amos  and  Elizabeth,  assign  as  error  the  decision 
of  the  court  below  that  the  title  to  the  land  in  controversy  descended 
to  the  heirs  of  Freeland  Francis  under  sections  6  and  7  of  the  Supple- 
mental Creek  Agreement  of  June  30,  1902,  32  Stat.  500,  501,  and  the 
Appropriation  Act  of  March  3,  1905,  33  Stat.  1048,  1071  in  accordance 
with  the  provisions  of  chapter  49  of  Mansfield's  Digest  of  the  Laws  of 
Arkansas  whereby  the  interest  of  Annie  Francis  became  one-half  and 
that  of  Amos,  Elizabeth,  and  Mack  one-sixth  each,  and  that  the 
court  should  have  held  that  the  title  descended  under  section  21  of  the 
Enabling  Act  of  the  State  of  Oklahoma  (Act  June  16,  1906,  c.  3335, 
34  Stat.  27T),  according  to  the  laws  of  descent  and  distribution  of 
that  state,  whereby  Annie,  Amos,  Elizabeth,  and  Mack  would  each 
receive  one-fourth  of  the  land.  But  since  by  virtue  of  the  conclusion 
that  the  guardian's  deed  of  the  interests  of  the  appellants  Amos  and 
Elizabeth  is  valid,  and  that  the  title  to  all  their  interest  in  the  land 
has  passed  to  the  respondents  Lightsey  and  Taylor,  these  minors  have 
no  longer  any  interest  in  this  assignment,  and  it  is  here  dismissed. 
Neither  the  respondent  Mack  Francis,  nor  the  present  owners  of  his 
share,  Gertrude  Womack  and  Eugene  W.  Gill,  have  appealed  from  the 
decree  below  or  challenged  the  decision  of  this  question  by  the  court 
below. 

That  decision  was  in  favor  of  Lightsey  and  Taylor,  who  now  hold 
the  interests  of  Annie,  Amos,  and  Elizabeth;  and  so  it  is  that  that 
question  is  not  longer  here  for  determination,  and  the  decree  below  is 
affirmed,  with  costs  against  the  appellants. 


(250  Fed.  218) 

UNITED  STATES  v.  LAW. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    April  18,  1918.) 

No.  4926. 

1.  Indians  ^=>15(1) — ^Indian  Lands — Sale. 

Under  Act  May  27,  1908,  c.  199,  §  1,  35  Stat.  312,  declaring  that  aU 
allotted  lands  of  enrolled  full-bloods  and  enrolled  mixed-bloods  of  three- 
quarters  or  more  Indian  blood,  shall  not  be  subject  to  alienation  prior  to 
April  26,  1931,  but  that  the  Secretary  of  the  Interior  may  remove  such 
restrictions  wholly  or  in  part,  under  such  rules  and  regulations  concern- 
ing the  terms  of  sale  and  disposal  of  the  proceeds  for  the  benefit  of  the 
Indians  as  he  may  prescribe,  where  the  Secretary  of  the  Interior  condi- 
tionally consented  to  a  full-blood  Cherokee*s  alienation  of  her  allotment, 
and,  reserving  the  right  to  dispose  of  the  proceeds  of  the  sale,  with  the 
approval  of  the  Indian  superintendent,  invested  the  proceeds  in  other 
lands,  which  were  conveyed  to  the  allottee  with  a  restriction  against 
alienation  prior  to  1931,  the  date  fixed  in  the  act,  such  restriction  was 
valid. 

2.  Indians    ^=:>15(1) — Aixot^ients — Restraints    on    Auenation — Enforce- 

ment. 

Where  the  Secretary  of  the  Interior  removed  restrictions  against  sale  of 
the  allotment  of  a  full-blood  Cherokee,  and,  reserving  the  right  to  dispose 
of  the  proceeds,  reinvested  the  same  in  other  property,  which  was  con- 
veyed to  the   allottee  with  a  valid   restriction  against  alienation,   the 

^E^For  other  cases  see  same  topic  &  KEY-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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United  States  may  maintain  a  suit  to  cancel  a  mortgage  executed  by  tbe 
allottee  and  a  sheriflTs  deed  transferring  the  property. 
Garland,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;   Ralph  E.  Campbell,  Judge. 

Bill  by  the  United  States  against  J.  W.  Law  and  others.  From  a  de- 
cree dismissing  the  bill  as  to  the  named  defendant,  the  United  States 
appeals;  its  motion  to  dismiss  without  prejudice  as  to  the  other  de- 
fendants being  granted.    Reversed  and  remanded,  with  directions. 

W.  P.  McGinnis,  U.  S.  Atty.,  and  Archibald  Bonds,  Sp.  Asst.  U.  S. 
Atty.,  both  of  Muskogee,  Okl. 
J.  J.  Henderson,  of  Tulsa,  Okl.,  for  appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  This  is  an  appeal  from  decree  dismissing 
bill  of  complaint.  The  suit  is  brought  by  the  United  States  against  R. 
W.  Smith,  A.  E.  Russell,  and  J.  W.  Law,  to  remove  a  cloud  upon  the 
title  to  certain  land  located  in  the  city  of  Tulsa,  Okl.,  alleged  to  be 
owned  by  Amanda  Perry,  and  in  her  possession.  The  complaint  al- 
leges : 

That  Amanda  Perry  is  a  full-blood  Cherokee  Indian,  and  duly  en- 
rolled. That  in  the  course  of  administration  of  the  affairs  of  the  tribe 
she  was  duly  allotted  certain  lands  in  the  Cherokee  Nation.  That 
thereafter,  in  compliance  with  law,  she  duly  made  application  for  the 
removal  of  restrictions  upon  the  alienation  of  the  lands  so  allotted,  and 
that  the  Secretary  of  the  Interior  conditionally  removed  the  restric- 
tions therefrom,  reserving  the  right  to  dispose  of  the  proceeds  arising 
from  the  sale  of  the  lands  upon  which  restrictions  were  removed. 
That  the  Secretary  of  the  Interior  disposed  of  the  proceeds  arising 
from  the  sale  by  investing  them  for  and  on  behalf  of  Amanda  Perry 
in  real  estate  in  the  city  of  Tulsa,  Okl.,  which  is  the  land  now  in  con- 
troversy. That  the  warranty  deed  conveying  the  new  lands  to  Amanda 
Perry,  taken  with  approval  of  United  States  by  the  United  States  In- 
dian superintendent,  contained  the  following : 

"That  for  and  in  consideration  of  the  sum  of  one  thousand  two  hundred 
and  forty-five  dollars,  to  them  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  from  funds  derived  from  the  sale  of  restricted  lands  allotted  to 
the  said  Amanda  Perry,  the  same  being  funds  held  by  the  United  States  in 
trust,  subject  to  disbursement  under  the  supervision  of  the  Secretary  of  the 
Interior,  Alace  A.  Giles  and  Elliot  N.  Giles,  her  husband,  have  granted,  bar- 
gained, sold,  and  conveyed  unto  the  said  Amanda  Perry,  grantee,  ♦  ♦  ♦  to 
have  and  to  hold  said  described  premises  unto  the  said  grantee,  her  heirs  and 
assigns,  forever,  free  and  clear  and  discharged  of  all  former  grants,  charges, 
taxes,  judgments,  mortgages,  and  other  Uens  and  incumbrances  of  whatso- 
ever nature,  subject  to  the  condition  that  no  lease,  deed,  mortgage,  power  of 
attorney,  contract  to  sell,  or  other  instrument  affecting  the  land  herein  de- 
scribed or  the  title  thereto,  executed  during  the  lifetime  of  said  grantee  at  any 
time  prior  to  April  26, 1931,  shall  be  of  any  force  and  effect,  or  capable  of  con- 
firmation or  ratification,  unless  made  with  the  consent  of  and  approved  by  the 
Secretary  of  the  Interior." 
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That  on  April  7,  1914,  the  deed  was  duly  recorded,  with  the  indorse- 
ments and  approval  attached  thereto.  That  defendant  had  knowledge 
of  the  foregoing  facts.  That,  notwithstanding  the  restricted  condition 
of  said  lot,  Amanda  Perry,  with  her  husband,  on  April  12,  1915,  ex- 
ecuted to  R.  W.  Smith  and  A.  E.  Russell  a  mortgage  covering  said  lot. 
Said  mortgage  was  duly  recorded.  Thereafter,  on  the  15th  day  of 
April,  1915,  said  Smith  and  Russell  duly  assigned  said  mortgage  to  the 
defen'dant  Law,  which  assignment  was  duly  recorded.  Thereafter 
said  Law  brought  suit  in  the  county  court  of  Tulsa  county,  Okl.,  for 
the  purpose  of  foreclosing  said  mortgage,  and  on  the  22d  day  of  Janu- 
ary, 1916,  obtained  judgment  of  foreclosure.  Thereafter,  on  the  29th 
of  September,  1916,  the  sheriff  of  said  Tulsa  county  executed  a  sheriff's 
deed  of  said  land  to  said  Law,  pursuant  to  said  judgment,  and  said 
deed  was  duly  recorded. 

The  complaint  further  alleges  that  the  mortgage,  the  assignment 
thereof,  judgment  of  foreclosure,  and  the  sheriff's  deed,  are  all  inef- 
fectual to  convey  any  right,  title,  or  interest  in  said  land,  but  that  they 
constitute  a  cloud  upon  the  title  of  Amanda  Perry.  The  complaint 
further  alleges  that  under  and  by  virtue  of  existing  treaties  between 
the  United  States  and  the  Cherokee  Tribe  of  Indians,  and  by  virtue  of 
acts  of  Congress,  the  United  States  government  has  assumed  the  re- 
lation of  guardian  and  trustee  of  the  property  of  the  Cherokee  Tribe 
of  Indians  and  the  individual  members,  and  that  this  relationship  now 
exists;  that  the  present  suit  is  brought  by  direction  of  the  Attorney 
General  of  the  United  States,  and  at  the  request  of  the  Secretary  of  the 
Interior,  by  the  plaintiff,  upon  its  own  behalf  and  upon  behalf  of 
Amanda  Perry;  that  the  various  mortgages,  assignments,  judgments, 
and  deeds  above  described,  executed  or  caused  to  be  executed  by  the  de- 
fendants herein,  are  hindrances  to  the  complainant  in  the  full  discharge 
of  its  duties  to  the  said  Amanda  Perry,  and  are  made  in  violation  of 
law,  and  interfere  with  the  policies  of  the  complainant  in  supervising, 
distributing,  and  protecting  the  funds  and  property  of  the  Cherokee 
Tribe  of  Indians,  and  more  particularly  that  of  Amanda  Perry.  The 
prayer  of  the  complaint  is  that  the  mortgage,  assignment,  judgment, 
and  sheriff's  deed  be  canceled  and  set  aside,  and  defendants  restrained 
from  interfering  with  the  possession  of  Amanda  Perry. 

The  demurrer  interposed  by  defendant  Law  contains  several 
grounds,  which  may  be  reduced  to  two:  First,  that  the  bill  of  com- 
plaint fails  to  state  a  cause  of  action  entitling  plaintiff  to  relief ;  sec- 
ond, that  the  plaintiff  has  no  power  or  authority  to  maintain  the  suit. 
The  court  below  treated  the  demurrer  as  a  motion  to  dismiss,  and 
granted  the  motion  and  dismissed  the  bill  as  to  defendant  Law.  Upon 
motion  of  plaintiff,  the  bill  was  dismissed  without  prejudice  as  to  de- 
fendants Smith  and  Russell;  leaving  Law  sole  defendant  upon  this 
appeal. 

[1]  The  main  question  in  the  case  is:  Was  the  restriction  upon 
alienation  which  is  contained  in  the  deed  to  Amanda  Perry  valid  ?  It 
is  admitted  upon  the  record  that  the  land  originally  allotted  to  Amanda 
Perry  was  restricted  as  to  alienation ;  that  such  restrictions  were  re- 
movable bv  the  Secretary  of  the  Interior;  that  application  was  made 
by  Amanda  Perry  to  the  Secretary  of  the  Interior  for  the  removal  of 


Digitized  by  VjOOQIC 


UNITED  STATES  V.  LAW  357 

restrictions  upon  the  land  allotted  to  her,  and  that  the  same  were  re- 
moved conditionally ;  that  it  was  part  of  the  conditions  that  the  Secre- 
tary of  the  Interior  reserved  the  right  to  dispose  of  the  proceeds  of  the 
sale  of  said  lands ;  that  he  did  dispose  of  the  proceeds  by  investing  the 
same  in  other  land ;  that  this  new  land  was  purchased  by  the  United 
States,  through  its  lawful  representatives,  for  Amanda  Perry ;  that  the 
deed  to  said  land  containing  the  restrictions  above  mentioned  was  pro- 
cured and  approved  by  the  United  States  through  its  representative. 
It  is  claimed,  however,  by  the  appellee  that  there  is  no  authority  in 
law  for  the  imposing  of  such  restriction  upon  alienation  upon  the 
land  newly  purchased.  The  argument  of  counsel  for  the  appellee 
seems  to  be  that,  while  the  Secretary  of  the  Interior  might  lawfully 
impose  the  condition  that  he  should  direct  the  disposition  of  the  pro- 
ceeds of  the  sale  of  the  allotment,  yet  when  he  had  done  this  by  direct- 
ing an  investment  in  the  new  land  his  power  ceased. 

The  authority  under  which  the  Secretary  of  the  Interior  acted  is 
contained  in  section  1  of  the  act  of  May  27,  1908  (35  Stat.  312,  c.  199). 
It  reads,  so  far  as  here  material,  as  follows : 

"All  homesteads  of  said  allottees  enrolled  as  mixed-blood  Indians  having 
half  or  more  than  half  Indian  blood,  Including  minors  of  such  degrees  of 
blood,  and  all  allotted  lands  of  enrolled  full-bloods,  and  enrolled  mixed-bloods 
of  three-quarters  or  more  Indian  blood,  including  minors  of  such  degrees  of 
blood,  shall  not  be  subject  to  alienation,  contract  to  sell,  power  of  attorney,  or 
any  other  incumbrance  prior  to  April  twenty-sixth,  nineteen  hundred  and 
thirty-one,  except  that  the  Secretary  of  the  Interior  may  remove  such  restric- 
tions, wholly  or  in  part,  under  such  rules  and  regulations  concerning  terms 
of  sale  and  disposal  of  the  proceeds  for  the  benefit  of  the  respective  Indians 
as  he  may  prescribe." 

In  construing  this  statute  and  others  of  like  import,  there  must  be 
kept  in  view  the  long-established  and  well-recognized  relationship  ex- 
isting between  the  government  and  the  Indians,  the  policy  of  the  gov- 
ernment in  dealing  with  the  Indians,  as  shown  by  Congressional  enact- 
ments, and  the  means  adopted  from  time  to  time  by  Congress  to  effect 
and  carry  out  such  policy  through  duly  authorized  commissions  or 
officers.  The  relationship,  the  policy,  and  the  means  adopted  are  stated 
in  numerous  cases. 

In  Tiger  v.  Western  Investment  Co.,  221  U.  S.  286,  31  Sup.  Ct.  578, 
55  L.  Ed.  738,  the  court  in  its  opinion  said : 

"Congress  has  had  at  all  times,  and  now  has,  the  right  to  pass  legislation 
In  the  interest  of  the  Indians  as  a  dependent  people.  ♦  ♦  ♦  That  it  was 
within  the  jwwer  of  Ck>ngress  to  continue  to  restrict  alienation  by  requiring, 
as  to  full-blood  Indians,  the  consent  of  the  Secretary  of  the  Interior  to  a  pro- 
posed alienation  of  lands  such  as  are  involved  in  this  case.  That  it  rests  with 
Congress  to  determine  when  its  guardianship  shall  cease,  and  while  it  still 
continues  it  has  the  right  to  vary  its  restrictions  upon  alienation  of  Indian 
lands  in  the  promotion  of  what  it  deems  the  best  interest  of  the  Indian." 

In  United  States  v.  Gray,  201  Fed.  291,  119  C.  C.  A.  529,  this  court 
in  its  opinion  said: 

"For  more  than  a  century  it  has  been  and  stUl  is  the  governmental  policy 
of  the  United  States  to  exercise  the  power  granted  to  it  by  the  Cbnstitution 
(article  1,  §  8,  subd.  3)  to  protect  the  Indians  and  their  property  from  the 
greed,  rapacity,  cunning,  and  perfidy  of  the  members  of  the  superior  race. 
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which  have  so  often  driven  them  to  poverty,  despair,  and  war,  and  to  teach 
and  persuade  them  to  abandon  nomadic  habits  and  to  adopt  and  practice  the 
arts  of  civilization.  In  order  to  carry  out  this  policy  it  has  reserved  and 
held  in  trust  for  them  large  tracts  of  land  and  large  sums  of  money  derived 
from  their  release  of  their  rights  of  occupancy  of  their  lands  in  this  country, 
it  has  controlled  and  managed  their  property  for  them,  it  has  furnished  them 
with  houses,  barns,  and  other  permanent  improvements,  with  domestic 
animals,  means  of  subsistence,  and  money  in  small  amounts.  It  has  provided 
them  with  government  agents  to  advise  them  and  to  protect  their  property,  and 
with  physicians,  farmers,  schools  and  teachers  to  instruct  them." 

"It  has  been  and  still  is  the  policy  of  the  United  States  to  protect  the 
property  and  the  rights  of  the  Indians  under  its  control,  and  to  teach  them 
agriculture  and  the  arts  of  civilized  life.  The  Indian  reservations,  the  funds 
derived  from  the  lease  of  their  right  of  occupancy  to  their  lands,  the  lands 
allotted  to  the  individual  Indians,  but  still  held  in  trust  by  the  United  States 
during  the  period  of  restriction  upon  alienation,  the  leases  of  these  lands 
made  by  the  Indian  superintendents  or  agents  on  the  terms  and  conditions 
fixed  by  the  Secretary  of  the  Interior  and  approved  by  him,  the  tools,  animals, 
houses,  improvements,  and  other  property  furnished  to  these  Indians  by  the 
Un>^ed  States,  and  the  proceeds  and  income  from  all  these,  are  the  means 
by  which  the  nation  pursues  its  benefiwnt  policy  of  protection  and  instruction 
and  exercises  its  lawful  powers  of  government." 

Other  decisions  are  to  the  same  effect.  Sizemore  v.  Brady,  235  U. 
S.  441,  35  Sup.  Ct.  135,  59  L.  Ed.  308;  Heckman  v.  United  States,  224 
U.  S.  413,  32  Sup.  Ct.  424,  56  L.  Ed.  820;  Choate  v.  Trapp,  224  U.  S. 
665,  32  Sup.  Ct.  565,  56  L.  Ed.  941 ;  United  States  v.  Nice^  241  U.  S. 
591,  36  Sup.  Ct.  696,  60  L.  Ed.  1192;  Rainbow  v.  Young,  161  Fed.  835, 
88  C.  C.  A.  653. 

Provisions  of  statutes  similar  in  character  to  the  one  here  under 
consideration  have  been  construed  broadly  and  liberally,  with  a  view 
to  effecting  the  purposes  and  carrying  out  the  policy  established  by  the 
government.  In  United  States  v.  Thurston  County,  143  Fed.  287,  74 
C.  C.  A.  425,  this  court  had  under  consideration  section  7  of  the  act 
of  Congress  of  May  27,  1902  (32  Stat.  245,  c.  888  [Comp.  St.  1916,  § 
4223]),  as  affecting  the  sale  of  lands  held  by  the  Omaha  and  Winne- 
bago Indians  under  the  act  of  August  7,  1882  (22  Stat.  342,  c.  434),  or 
the  act  of  February  8,  1887  (24  Stat.  389,  c.  119).  The  clause  of  sec- 
tion 7  of  the  act  of  1902  under  consideration  reads  as  follows : 

**That  the  adult  heirs  of  any  deceased  Indian  to  whom  a  trust  or  other 
patent  containing  restrictions  upon  alienation  has  been  or  shall  be  issued  for 
lands  allotted  to  him  may  sell  and  convey  the  lands  inherited  from  such  de- 
rodent,  ♦  ♦  ♦  but  all  such  conveyances  shall  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior." 

Under  this  section  certain  Indian  heirs  sold  their  lands  with  the 
consent  of  the  Secretary  of  the  Interior,  but — 

**on  condition  that  the  proceeds  of  the  sales  should  be  deposited  to  their  re- 
spective Individual  credits  In  a  bank  selected  by  the  Commissioner  of  Indian 
Affairs,  subject  to  their  respective  checks  for  not  exceeding  ten  dollars  in  any 
one  month,  when  approved  by  the  Indian  agent  or  officer  in  charge,  and  to 
checks  for  sums  in  excess  of  ten  dollars  per  month  upon  the  approval  of  the 
agent  when  specifically  authorized  by  the  Commissioner  of  Indian  Affairs." 

The  county  of  Thurston  having  undertaken  to  tax  said  moneys  so 
deposited  in  the  bank,  the  United  States  sought  an  injunction  to  pre- 
vent this.    The  power  of  the  United  States  to  impose  upon  the  proceeds 
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the  conditions  above  recited  was  attacked  by  the  county,  and  in  answer 
to  this  attack  the  court  in  its  opinion  said : 

"Nor  is  the  complainant  without  lawful  authority  to  hold  these  proceeds 
and  to  control  their  disposition  in  the  same  way  that  it  held  and  controlled  the 
lands  in  trust  for  the  benefit  of  these  Indian  heirs.  The  act  of  1902  au- 
thorized these  heirs  to  sell  and  convey  their  inherited  lands  only  when  the 
proposed  sales  were  approved  by  the  Secretary  of  the  Interior.  It  thereby 
vested  in  the  Secretary  plenary  power  to  permit  or  to  forbid  the  sales  pro- 
posed. The  whole  is  greater  than  any  of  its  parts,  and  includes  them  all,  and 
the  authority  to  allow  or  to  prohibit  proposed  sales  necessarily  included  the 
power  to  consider  and  determine  the  terms  and  conditions  on  which  such 
sales  should  be  approved.  ♦  ♦  ♦  The  acts  of  CJongress  authorized  the 
Secretary  to  make  these  regulations  for  the  purpose  of  carrying  into  effect 
the  act  of  1902,  and,  when  made,  they  had  the  force  of  statutory  enactments. 
R.  S.  §§  441,  465;  ♦  *  ♦  U.  S.  v.  Eaton,  144  U.  S.  688  [12  Sup.  Gt,  764,  36 
L.  Ed.  591] ;  Wilkins  v.  U.  S.,  96  Fed.  837  [37  C.  C.  A.  588].  *  ♦  ♦  The  al- 
lotted lands  were  held  in  trust  by  the  United  States  for  the  benefit  of  those 
to  whom  they  were  assigned,  and  their  heirs.  ♦  ♦  ♦  The  proceeds  of  the 
sales  of  these  lands  have  been  lawfully  substituted  {or  the  lands  themselves  by 
the  trustee." 

In  National  Bank  of  Commerce  v.  Anderson,  147  Fed.  87,  77  C.  C. 
A.  259,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  had  under 
consideration  the  same  section  (section  7  of  the  act  of  May  27,  1902), 
as  affecting  a  sale  of  lands  by  the  heirs  of  one  James  Taylor,  an  In- 
dian of  the  Puyallup  Tribe.  The  lands  had  been  allotted  to  Taylor  un- 
der the  General  Allotment  Act  of  February  8,  1887.  Rules  had  been 
promulgated  by  authority  of  the  Secretary  of  the  Interior,  requiring 
that  all  proceeds  of  such  sales  be  deposited  m  United  States  depositaries 
to  the  credit  of  the  heirs,  and  subject  to  their  checks  in  amounts  of  $10 
per  month,  with  the  approval  of  the  agent  in  charge,  and  in  larger 
amounts  only  when  authorized  by  the  Commissioner  of  Indian  Af- 
fairs. An  assignee  of  a  share  of  the  proceeds  belonging  to  one  of  the 
heirs  brought  suit  therefor  against  the  bank.  The  court  in  its  opinion 
said  : 

**The  question  arising  upon  the  writ  of  error  is  whether  the  proceeds  of  such 
a  sale  are  payable  directly  to  the  heir  of  the  deceased  allottee,  or  are  to  be 
held  in  trust  for  his  benent,  and  paid  to  him  in  such  sums  as  meet  the  ap- 
proval of  the  Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs. 
♦  ♦  ♦  In  arriving  at  the  intention  of  Congress  in  enacting  the  statute,  it  Is 
important  to  bear  in  mind  prior  legislation  and  the  declared  policy  of  protec- 
tion which  the  government  has  pursued  in  dealing  with  the  Indians  and 
their  lands.  ♦  ♦  ♦  The  statute  provides  that  the  lands  may  be  sold  with 
the  consent  of  the  Secretary.  It  thus  permits  a  change  in  form  of  the  trust 
property  from  land  to  money.  This  change  may  be  effected  only  with  the 
consent  of  the  trustee  represented  in  the  person  of  the  Secretary  of  the 
Interior.  No  citation  of  authority  is  needed  to  sustain  the  general  doctrine 
that  into  whatever  form  trust  property  be  converted,  it  continues  to  be  im- 
pressed with  the  trust  That  doctrine  must  be  applied  to  the  present  case  in 
the  at)sence  of  the  expressed  intention  of  Congress  to  terminate  the  trust 
We  find  in  the  Act  no  ground  for  saying  that  such  was  the  intention.  ♦  ♦  * 
We  construe  the  Act  as  expressing  the  intention  of  Congress,  not  to  end  the 
trust,  but  to  permit  a  change  of  the  form  of  the  trust  property." 

In  Starr  v.  Campbell,  208  U.  S.  527,  28  Sup.  Ct.  365,  52  L.  Ed. 
602,  the  Supreme  Court  had  under  consideration  the  provisions  con- 
tained in  article  3  of  the  Treaty  of  1854  (10  Stat.  1110),  relating  to 
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Chippewa  Indians  of  Lake  Superior.  Among  the  provisions  of  article 
3  were  the  following: 

"And  the  President  may,  from  time  to  time,  at  his  discretion,  cause  the 
whole  to  be  surveyed,  and  may  assign  to  each  head  of  a  family,  or  a  single 
person  over  twenty-one  yeads  of  age,  eighty  acres  of  land  for  liis  or  their 
separate  use ;  and  he  may,  at  his  discretion,  as  fast  as  the  occupants  become 
capable  of  transacting  their  own  affairs,  issue  patents  therefor  to  such  occu- 
pants, with  such  restrictions  of  the  power  of  alienation  as  he  may  see  fit  to 
impose." 

The  right  to  allotments  was  subsequently  extended  by  act  of  Con- 
gress to  all  Indians  on  certain  reservations  irrespective  of  age  or 
condition. 

In  December,  1893,  the  President  made  certain  rules  and  regulations 
to  govern  contracts  for  the  sale  of  timber  by  the  Indians;  among 
others,  rule  7,  which  provided : 

**  *  ♦  ♦  And  the  proceeds  of  timber  taken  from  the  allotted  lands  of 
the  reservation  shall,  after  tiie  deductions  above  stated,  be  deposited  in  some 
national  bank  subject  to  check  of  the  Indian  owner  of  the  allotment,  coun- 
tersigned by  the  Indian  agent  of  the  La  Pointe  agency,  unless  otherwise  stipu- 
lated in  contracts  with  particular  Indians." 

In  January,  1902,  the  plaintiff,  Indian,  a  minor,  made  a  contract  for 
the  sale  of  timber  standing  upon  his  allotment.  In  December,  1902, 
the  President  amended  rule  7  by  adding  thereto  the  following : 

"If  the  Indian  agent  shall  in  any  case  be  of  the  opinion  that  the  allottee  is 
not  competent  to  manage  his  own  affairs,  he  shall,  subject  to  the  approval 
of  the  Commissioner  of  Indian  Affairs,  have  authority  to  fix  the  sum  or  sums, 
if  any,  such  allottee  shall  be  permitted  to  withdraw  from  deposit." 

The  Commissioner  of  Indian  Affairs  modified  the  timber  contract 
so  as  to  make  it  subject  to  the  amendment  last  mentioned,  and  ai>- 
proved  it  as  thus  modified.  Action  was  brought  by  plaintiff,  Indian, 
against  defendant  Indian  agent  to  recover  the  moneys  collected  and 
held  by  him.  It  was  contended  by  the  plaintiff  that  the  Commission- 
er had  no  authority  to  interfere  with  the  disposition  of  the  money 
by  the  Indian  agent,  and  that  the  guardian  of  the  plaintiff  was  the 
proper  party  to  determine  how  much  should  be  paid  and  expended 
for  the  plaintiff.  The  court  in  its  opinion  disposed  of  this  conten- 
tion, using  the  following  language : 

"We  cannot  yield  to  the  contention  that  the  consent  of  the  President  to  the 
contract  ended  his  authority  over  the  matter.  In  other  words,  that  he  could 
put  no  conditions  upon  it" 

— citing,  with  approval,  United  States  v.  Thurston  County,  supra ;  Na- 
tional Bank  of  Commerce  v.  Anderson,  supra.  It  was  held  that  the  re- 
striction imposed  upon  the  proceeds  was  valid. 

In  view  of  the  foregoing  decisions,  and  keeping  in  mind  in  the 
case  at  bar  the  relationship  existing  between  the  United  States  and  the 
Cherokee  Indians,  including  Amanda  Perry,  the  policy  of  the  govern- 
ment in  its  dealings  with  these  Indians,  and  the  methods  and  means 
adopted  to  carry  out  such  policy,  after  careful  consideration  of  tfie 
language  of  section  1  of  the  act  of  May  27,  1908,  we  conclude  that  the 
restrictions  imposed  by  the  Secretary  of  the  Interior  upon  the  aliena- 
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tion  of  the  new  lands  purchased  for  Amanda  Perry  were  in  further- 
ance of  the  policy  of  Congress  in  protecting  and  caring  for  her  as  a 
ward  of  the  government,  were  within  the  authority  granted  by  said 
section  1,  and  were  valid  and  enforceable. 

McCurdy  v.  United  States,  246  U.  S.  263,  38  Sup.  Ct.  289,  62  L.  Ed. 
706,  is  not  opposed  to  the  conclusion  here  reached.  In  that  case  the 
principal  question  decided  was  whether  the  Secretary  of  the  Interior 
had  authority  to  order  inserted  in  a  deed  of  land  running  to  an  Osage 
Indian  the  following  clause : 

"This  conveyance  is  made  and  accepted  with  the  understanding,  and  under 
the  condition  that  the  above  described  property  is  to  be  and  remain  inalien- 
able and  not  subject  to  transfer,  sale  or  incumbrance,  for  a  period  of  eighteen 
years  from  the  1st  day  of  July,  1913,  except  by  and  with  the  express  consent 
and  approval  of  the  Secretary  of  the  Interior,  or  his  successor  in  office." 

The  facts  in  the  case  were  that  the  United  States  held  certain  funds 
in  trust  for  the  Osage  Indians  and  to  their  individual  credit ;  that  the 
Secretary  of  the  Interior  paid  from  the  principal  of  the  trust  fund  so 
held  for  Robert  Panther,  a  noncompetent  Osage  allottee,  the  sum  of 
$1,750,  which  was  applied  in  payment  for  a  lot  of  land  in  the  city  of 
Pawhuska.  The  land  when  purchased  was  conveyed  to  one  Brenner, 
as  trustee  for  Robert  and  Emma  Panther,  but  soon  after  it  was 
conveyed  by  Brenner  to  Robert  Panther  individually.  The  authority 
of  the  Secretary  of  the  Interior  to  have  the  above-quoted  clause  in- 
serted in  the  deed  was  challenged  in  certain  tax  proceedings.  The 
authority  was  claimed  on  behalf  of  the  United  States  under  section  5 
of  the  act  of  April  18,  1912  (37  Stat.  86,  c.  83),  which  reads  as  follows : 

"Sec.  5.  That  the  Secretary  of  the  Interior,  in  his  discretion,  hereby  is 
authorized,  under  rules  and  regulations  to  be  prescribed  by  him  and  upon 
application  therefor,  to  pay  to  Osage  allottees,  including  the  blind,  insane, 
crippled,  aged,  or  helpless,  all  or  part  of  the  funds  in  the  treasury  of  the 
United  States  to  their  individual  credit:  Provided,  that  he  shall  be  first  sat- 
isfied of  the  competency  of  the  allottee  or  that  the  release  of  said  individual 
trust  funds,  would  be  to  the  manifest  best  interests  and  welfare  of  the  allottee: 
Provided  further,  that  no  trust  funds  of  a  minor  or  a  person  above  men- 
tioned who  is  incompetent  shall  be  released  and  paid  over  except  to  a  guardian 
of  such  person  duly  appointed  by  the  proper  court  and  after  the  filing  by  such 
guardian  and  approval  by  the  court  of  a  sufllcient  bond  conditioned  to  faith- 
fully administer  the  funds  released  and  the  avails  thereof." 

The  court  in  its  opinion  in  passing  upon  said  section  said : 

"The  Secretary  Is  authorized  to  prescribe  the  rules  and  regulations  under 
which  such  releases  shall  be  made;  but  he  Is  not  given  authority  to  exercise 
control  of  any  property  In  which  the  funds  released  may  thereafter  be  invested, 
or  otherwise  to  create  with  the  released  funds  a  governmental  instrumentality 
for  the  protection  of  the  Osages.    ♦    ♦    •" 

Again : 

"There  Is  nothing  in  the  act  or  In  the  facts  to  which  it  applies  that  indi- 
cates a  purpose  to  extend  governmental  control  to  property  in  which  released 
funds  may  be  invested.    •    ♦    •  " 

Again: 

"Furthermore,  in  the  case  at  bar  it  is  not  shown  that  the  money  release<j 
from  the  trust  was  invested  directly  in  property  restricted  as  to  alienation. 
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*  •  •  It  is  consistent  with  the  facts  shown  that  the  restriction  npon  alien- 
ation inserted  in  the  deed,  was  not  a  continuation  of  control  reserved  by  the 
Secretary  of  the  Interior,  but  a  bringing  under  his  control  of  a  part  of  Pan- 
ther's estate  theretofore  freed." 

In  the  case  at  bar  there  are  in  the  act  involved  (section  1  of  the  act 
of  May  27,  1908  [35  Stat.  312])  words  which  clearly  indicate  a  purpose 
to  extend  governmental  control  to  property  in  which  the  proceeds  of 
released  lands  may  be  invested.    The  last  clause  of  the  section  reads : 

"Except  that  the  Secretary  of  the  Interior  may  remove  such  restrictions, 
wholly  or  in  part,  under  such  rules  and  regulations  concerning  terms  of  sale 
and  disposal  of  the  proceeds  for  the  benefit  of  the  respective  Indians  as  he 
may  prescribe." 

Furthermore,  the  moneys  derived  from  the  released  lands  in  the 
instant  case  were  invested  directly  in  the  property  upon  which  the 
restriction  as  to  alienation  was  placed.  There  was  consequently  not  a 
bringing  under  the  control  of  the  Secretary  of  the  Interior  a  part  of 
the  estate  of  Amanda  Perry  theretofore  freed,  but,  on  the  contrary, 
merely  a  continuation  of  the  control  reserved  by  the  Secretary  of  the 
Interior.  This  latter  distinction  is  specifically  noted  in  McCurdy  v. 
United  States,  supra. 

It  is  contended  by  appellee  that  no  power  exists  even  in  Congress  to 
withdraw  lands  once  subject  to  taxation  by  state  authority  from  such 
status  of  taxability,  and  that  the  restrictions  upon  alienation  imposed 
by  the  Secretary  of  the  Interior  upon  the  new  land  purchased  for 
Amanda  Perry  undertake  to  effect  such  withdrawal  of  the  new  land. 

The  question  whether  exemption  from  taxation  was  attempted  to 
be  created  by  the  restriction  provision  contained  in  the  deed  of  the 
new  land  to  Amanda  Perry,  and  the  further  question  whether  Con- 
gress could  authorize  the  creation  of  such  exemption  as  to  this  new 
land,  or  the  transfer  of  the  exemption  from  the  old  land  to  the  new, 
are  neither  of  them  involved  in  the  present  case,  and  we  express  no 
opinion  thereon. 

[2]  In  view  of  what  has  been  said  as  to  the  character  and  validity 
of  the  restrictions,  the  question  of  the  right  of  the  government  to 
maintain  the  present  suit  requires  no  discussion.  Such  right  is  thor- 
oughly established.  Section  six,  last  paragraph,  35  Stat.  312;  Heck- 
man  V.  United  States,  224  U.  S.  413,  32  Sup.  Ct.  424,  56  L.  Ed.  820; 
affirming  179  Fed.  13,  103  C.  C.  A.  1 ;  United  States  v.  Rickert,  188  U. 
S.  432,  23  Sup.  Ct.  478,  47  L.  Ed.  532;  United  States  v.  Noble,  237  U. 
S.  74,  35  Sup.  Ct.  532,  59  L.  Ed.  844;  United  States  v.  Gray,  201  Fed. 
291,  119  C.  C.  A.  529;  United  States  v.  Black,  247  Fed.  942,  160  C.  C. 
A.  132. 

It  follows  that  the  decree  dismissing  the  bill  shouW  be  reversed,  and 
the  cause  remanded,  with  directions  for  further  proceedings  not  in- 
consistent with  the  views  herein  expressed ;  and  it  is  so  ordered. 

CARLAND,  Circuit  Judge  (dissenting).  I  am  of  the  opinion  that  the 
provision  in  the  deed  from  the  Gileses  to  Amanda  Perry,  whereby 
she  is  prohibited  from  making  any  transfer  of  the  land  described  in 
the  deed  without  the  confirmation  of  the  Secretary  of  the  Interior,  is 
void  for  want  of  power  in  the  latter  to  impose  such  a  condition. 
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(250  Fed.  227) 

GAfRDINER  et  al.  v.  DU  PONT. 

(Circuit  CJourt  of  Appeals,  Second  cnrcult    February  13,  1918.    On  Behearlng, 

March  11,  1918.) 

No.  151. 

1.  Contracts  ^s»61 — ^Vauditt — Consideration. 

A  contract  to  pay  for  services  "rendered  and  to  be  rendered"  is  not 
witliout  consideration. 

2.  Contracts  ^=s>322(3) — ^Action  for  Breach — Suiticibnct  of  Evidence. 

Evidence,  consisting  for  the  most  part  of  correspondence  between  the 
parties,  considered,  and  held  insufficient  to  sustain  an  action  against  the 
defendant  for  breach  of  coi tract;  it  rather  appearing  that  the  contract 
was  to  be  performed  by  a  corporation  to  be  formed,  and  in  which  both 
parties  were  interested. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  at  law  by  George  N.  Gardiner,  Jr.,  Bentley  Gardiner,  and 
Mary  Elsie  Gardiner,  as  executors  of  the  last  will  of  George  N.  Gardin- 
er, deceased,  against  T.  Coleman  Du  Pont.  Judgment  of  dismissal, 
and  plaintiffs  bring  error.    Modified  and  affirmed. 

L.  Laflin  Kellogg  and  Alfred  C.  Pette,  both  of  New  York  City,  for 
plaintiffs  in  error. 

Julius  F.  Workum  and  Leland  B.  Duer,  both  of  New  York  City,  for 
defendant  in  error. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  MANTON,  Dis- 
trict Judge. 

MANTON,  District  Judge.  Plaintiffs  in  error  appeal  from  a  judg- 
ment of  dismissal  at  the  end  of  the  plaintiffs'  case.  The  action  is  to 
recover  $200,000  alleged  to  be  due  for  breach  of  contract.  On  August 
12,  1912,  the  Equitable  Life  Assurance  Society  of  the  United  States, 
owner  of  a  block  of  land  situated  on  the  east  side  of  Broadway,  bound- 
ed on  the  north  by  Cedar  street,  on  the  south  by  Pine  street,  and  on 
the  east  by  Nassau  street,  contracted  for  its  sale  to  the  defendant 
under  certain  conditions  contained  in  an  agreement  of  that  date.  Sub- 
sequently, a  large  office  building  was  erected  on  this  site  by  a  com- 
pany thereafter  incorporated.  It  appears  that  prior  to  this  date,  the 
defendant  was  negotiating  with  Frank  M.  Andrews,  an  architect,  for 
the  organization  of  a  corporation,  which  would  take  over  the  title  to 
this  property  and  erect  a  building  thereon,  and  the  agreement  above 
referred  to  appears  to  be  part  of  their  plan,  with  this  object  in  view. 

On  August  9,  1912,  Andrews  and  Du  Pont  wrote  as  follows  (Plain- 
tiffs' Exhibit  1) : 

"Mr.  T.  Coleman  Du  Pont,  Wilmington,  Delaware — Dear  Sir:  Confirming 
my  conversation  with  you  and  recording  our  understanding  in  connection 
with  the  Equitable  Building  deal,  there  is  to  be  paid  to  Mr.  George  N.  Gardiner 
a  commission,  for  services  rendered  and  to  be  rendered,  of  $100,000  cash  and 
$100,000  par  value  of  the  common  stock  of  the  company,  same  to  be  contingent 

^E^For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Disests  ft  Indexes 


Digitized  by  VjOOQIC 


364  1G2  C.  C.  A.  REPORTS 

upon  the  final  closing  of  the  deal  now  In  progress  for  the  purchase  of  the 
Equitable  site  and  the  erection  of  a  building  thereon.  The  cash  commission 
will  be  paid  out  of  the  first  moneys  available  from  the  sale  of  the  preferred 
stock  and  second  mortgage  bonds  of  the  company. 

"Yours  very  truly,  [Sl.i?ned]    BYank  M.  Andrews. 

"Dear  Frank:  The  above  Is  Just  as  I  understood  it,  and  provision  will  be 
made  to  take  care  of  this  as  early  as  possible. 

"[Signed]    T.  O.  Du  Pont." 

It  IS  Upon  this  instrument  that  the  plaintiffs  claim  the  contractual 
obligation  with  the  defendant,  the  alleged  breach  of  which  gives  rise 
to  this  suit. 

[1]  The  court  below  dismissed  the  complaint,  assigning  as  a  rea- 
son that  the  contract  was  unilateral,  and  that  there  was  no  consideration 
given  which  would  support  plaintiflFs'  right  to  recover.  A  dismissal 
on  the  merits  for  this,  and  lack  of  consideration,  is  not  justified.  If 
the  contract  was  a  personal  obligation  of  Du  Pont,  there  is  sufficient 
consideration  passing  from  the  intestate  of  the  plaintiffs  in  error,  in 
the  promise  of  "services  rendered  and  to  be  rendered,"  to  support  the 
claim  of  the  plaintiffs  for  a  commission.  Svkes  v.  Chadwick,  18  Wall. 
(85  U.  S.)  141,  21  L.  Ed.  824;  Casserleigh  v.  Wood,  119  Fed.  308, 
56  C.  C.  A.  212;  Miller  v.  McKenzie,  95  N.  Y.  575,  47  Am.  Rep. 
85.     But  we  think  the  dismissal  may  he  sustained  for  other  reasons. 

[2]  In  the  letter  of  Au^j^ust  9th,  it  appears  a  conversation  was  had 
with  defendant  regarding  their  understanding  with  respect  to  the  Equi- 
table Building  deal,  one  of  the  terms  being  that  Gardiner  was  to  be 
paid  a  commission  of  $100,000  cash  and  $100,000  par  value  of  com- 
mon stock  for  services  rendered  and  to  be  rendered,  and  this  to  be 
contingent  upon  the  closing  of  the  deal  in  progress.  Provision  was 
made  for  the  payment  of  the  money,  to  wit,  the  cash  commission  to 
be  paid  out  of  the  first  moneys  available  from  the  sale  of  preferred 
stock  and  second  mortgage  bonds  of  the  company.  The  memorandum 
signed  by  the  defendant,  "Provision  will  be  made  to  take  care  of  this 
as  early  as  possible,"  does  not  indicate  his  intention  to  take  care  of 
it  personally,  but  in  some  other  way,  at  some  later  time.  The  $100,000 
worth  of  stock  to  be  paid  must  necessarily  await  the  organization  of 
the  company  and  be  paid  as  part  of  the  promoter's  compensation.  That 
any  payment  to  Gardiner  was  contingent  to  the  deal  going  through 
seems  apparent  from  the  correspondence  and  intent  of  the  parties. 
There  is  nothing  to  indicate  that  defendant  was  binding  himself,  or  that 
the  parties  to  the  transaction  believed  he  was  binding  himself.  On 
October  9th,  Gardiner  wrote: 

"15  William  Street,  New  York,  October  9,  1912. 
"GcDeral  T.  Coleman  Du  Pont,  40  East  25th  Street,  New  York— My  Dear 
General:  I  am  informed  that  the  preferred  stock  of  the  New  Equitable  Build- 
ing Company  has  been  sold,  and  therefore  it  would  seem  that,  in  accordance 
with  my  agreement  with  Mr.  Andrews  and  yourself,  of  August  9th  last,  my 
compensation  for  services  rendered  should  now  be  taken  care  of.  While,  of 
course,  I  have  every  confidence  that  my  agreement  with  you  and  Mr.  Andrews 
will  be  carried  out  to  the  letter,  I  would  greatly  appreciate  it  if  you  will  ar- 
range to  take  care  of  this  matter  at  the  earliest  i)ossible  moment  Will  you 
kindly  let  me  hear  from  you,  and  with  kindest  regards,  believe  me, 

"Sincerely  yours,  George  N.  Gardiner.'* 
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The  language  of  this  letter  indicates  that,  the  Equitable  Building 
Company  having  been  formed,  Gardiner  was  looking  for  his  compen- 
sation from  the  promoters,  Andrews  and  Du  Pont,  and  that  to  be 
paid  out  of  the  funds  and  stock  resulting  from  such  organization.  Cer- 
tainly the  language  of  the  letter  of  October  10th  from  the  defendant 
to  Gardiner  indicates  this,  as  do  the  letters  of  November  29th  and  30th. 
The  phrase  in  the  letter  of  August  9th,  "There  is  to  be  paid  to  George 
M.  Gardiner  a  commission  for  services  rendered  and  to  he  rendered," 
indicates  other  than  a  personal  obligation  to  pay,  "and  the  cash  com- 
mission to  be  paid  out  of  the  first  moneys  available  from  the  sale  of 
preferred  stock  and  second  mortgage  bonds  of  the  company"  is  made 
payable,  not  out  of  funds  of  the  defendant,  or  funds  which  might  come 
to  the  defendant  by  reason  of  this  deal,  but  out  of  future  funds  to  come 
into  the  treasury  of  some  company  to  be  organized  thereafter.  The 
language  is  entirely  foreign  to  the  purpose  of  payment  out  of  the  pocket 
of  Sie  defendant,  but  indicates  an  intention  to  pay  out  of  the  treasury 
of  the  new  company  to  be  formed.  When  Gardiner  was  seeking  pay- 
ment of  this  obligation,  he  seems  to  have  gone  to  Andrews  for  this 
purpose.  This  does  not  indicate  that  Gardiner  deemed  defendant  per-  , 
sonally  liable.  When  the  defendant  in  his  letter  of  October  30th  re- 
plied : 

"Mr.  Andrews  told  me  that  payments  to  yon  were  to  be  made  ont  of  the 
first  monies  that  came  Into  hand  of  the  company.  The  company  has  Just  made 
a  call  of  10  per  cent  payable  December  1  to  10  (I  think),  and  the  treasurer  has 
been  requested  to  take  care  of  you  out  of  the  first  funds  received" 

— Gardiner  seems  to  have  been  satisfied,  for  he  retained  this  letter 
without  objection,  and  there  is  nothing  in  the  record  to  indicate  that 
Gardiner  looked  to  anybody  dse  but  tiie  treasury  of  the  company  to 
be  taken  care  of. 

We  think  that  for  this  reason  judgment  of  dismissal  upon  the  merits 
should  be  sustained. 

On  Rehearing. 

PER  CURIAM.  The  court  below  is  directed  to  strike  out  from 
the  judgment  the  words  "upon  the  merits,"  to  make  it  one  of  nonsuit 
only,  and,  as  so  modified,  the  judgment  is  affirmed,  with  costs. 


(250  Fed.  229) 

KENNELLT  v.  FREDERICK  STARR  CONTRACTING  CO. 

(Circuit  Ck>urt  of  Appeals,  Second  Circuit.     February  25,  1918.    On  Reargu- 

ment.  AprU  10,  1918.) 

No.  107. 

1.  Appeal  and  Ebbob  ^=>173(1) — Review — Scope. 

The  defense  that  respondent,  who  chartered  a  scow,  was  liable  only  for 
injuries  resulting  from  negligence,  the  charter  being  a  demise,  cannot  for 
the  first  time  be  raised  on  appeal  from  a  decree  for  the  owner. 

2.  Appeal  and  Ebbob  «=»750(1) — Assignments  of  Ebbob — ^Waiveb. 

On  appeal  by  the  charterer  from  a  decree  in  favor  of  the  owner  for  In- 
juries to  a  scow  where  the  charterer  asserted  that  recovery  should  have 
been  allowed  only  in  so  far  as  the  owner  was  not  insured,  such  contention 
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was  equivalent  to  an  abandonment  of  any  point  except  the  question  of 
insurance,  and  an  assignment  of  error  cannot  be  construed  to  raise  the 
contention  that  the  charterer  was  liable  only  for  negligence. 
3.  Shipping  ^=s»54 — Ohaetebs — Injury  to  Vessel — Insurance. 

Where  the  parties  to  a  charter  agreed  that  if  the  scow  was  sent  out 
of  the  harbor  limits  the  charterer  should  pay  the  additional  premium  for 
insurance,  and,  the  scow  being  sent  out  of  the  harbor  limits,  the  owner 
took  out  additional  insurance  for  which  the  charterer  paid,  such  Insur- 
ance cannot  be  deemed  to  have  inured  to  the  benefit  of  the  charterer  and 
to  limit  the  owner's  recovery  to  compensation  for  Injuries  to  the  scow  not 
covered  by  Insurance. 

Ward,  Circuit  Judge,  dissenting  in  part 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Libel  by  Dennis  A.  Kennelly  against  the  Frederick  Starr  Contracting 
Company.    From  a  decree  for  libelant,  defendant  appeals.    Affirmed. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (T.  Catesby  Jones, 
of  New  York  City,  of  counsel),  for  appellant. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown,  of 
New  York  City,  of  counsel),  for  appellee. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HA^Jt),  District  Judge. 

WARD,  Circuit  Judge.  The  libel  alleges  that  the  libelant  April  9, 
1915,  chartered  the  scow  John  B.  Kennelly  to  the  Frederick  Starr  Con- 
tracting Company  for  $5  a  day,  to  be  under  the  charge,  control,  and 
care  of  the  charterer  while  in  its  service  and  to  be  returned  in  as  good 
condition  as  when  received,  ordinary  wear  and  tear  only  excepted. 

The  answer  admits  chartering  the  boat  along  with  the  owner's  cap- 
tain at  $5  per  day  and  alleges  that  the  charter  was  not  a  demise. 

There  is  no  proof  of  any  agreement  to  return  in  as  good  order  and 
condition  as  when  received,  ordinary  wear  and  tear  only  being  ex- 
cepted, and  there  is  proof  that  the  navigation  of  the  boat  was  in  con- 
trol of  the  charterer.  Therefore  we  find  that  the  charter  was  a  demfte 
and  the  charterer  liable  as  bailee  only  for  damage  to  the  boat  attributa- 
ble to  its  own  negligence  or  to  that  of  other  persons  for  whom  it  was 
responsible.  Monk  v.  Cornell  Steamboat  Co.,  198  Fed.  472,  117  C.  C. 
A.  232. 

There  was  a  subsequent  agreement  that  if  the  scow  was  sent  out  of 
the  harbor  limits  the  charterer  should  pay  the  additional  premium  for 
insurance.  It  did  send  the  boat  outside  the  limits,  and  the  owner,  be- 
ing advised  of  the  fact,  took  out  the  additional  insurance,  for  which  the 
charterer  paid  the  premium. 

On  or  about  April  26th,  the  scow  was  injured  while  at  anchor  in 
Pelham  Bay,  outside  the  harbor  limits,  by  being  carried  on  a  rock  in  a 
very  high  wind  and  without  the  negligence  either  of  the  captain  or  of 
the  charterer. 

The  answer  sets  up  as  a  separate  defense  that  the  libelant  had  col- 
lected his  damages  from  the  underwriters  and  that  the  agreement  of 
the  parties  was  that  the  insurance  was  to  inure  to  the  benefit  of  the 
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charterer.  The  charterer  does  not  defend  on  the  ground  that  the  un- 
derwriter and  not  the  libelant  is  the  real  party  in  interest,  in  whose 
name  suit  should  always  be  brought  (Fretz  v.  Bull,  12  How.  466,  13  L. 
Ed.  1068)  and  that  payment  to  the  libelant  with  notice  of  that  fact 
might  not  protect  it  against  a  subsequent  claim  by  the  underwriter,  but 
on  the  ground  that  the  insurance  was  to  protect  it  as  well  as  the  owner. 

There  is  no  evidence  of  this,  and  when  the  libelant  offered  the  policy 
in  evidence  it  was  excluded  upon  the  charterer's  objection.  As  the 
charterer  was  not  liable  for  the  damage,  the  underwriter  could  not  re- 
cover against  it  in  any  event. 

The  decree  is  reversed. 

On  Reargument. 

PER  CURIAM,  f  1-3]  A  majority  of  the  court  think  that  the  issue 
of  negligence  in  this  case  was  not  presented  by  the  appellant  originally 
and  that  we  should  not  take  that  point  for  him  on  this  appeal,  regard- 
less of  the  merits.  It  is  true  that  in  the  proceeding  he  claimed  below 
that  he  had  not  been  negligent  in  leaving  the  scow  as  he  did,  but  the 
assignments  of  error  were  not  sufficient  to  raise  the  point  except  by 
what  we  think  to  be  an  undue  extension.  The  only  assignment  of  er- 
ror which  can  in  any  sense  be  said  to  raise  it  is  the  first,  that  **the  Dis- 
trict Court  erred  in  finding  respondent  was  liable  for  the  damages  sus- 
tained by  the  libelant."  If  the  case  rested  merely  on  that,  we  might 
hold  that  such  an  assignment  was  sufficient  to  raise  the  question  of 
negligence,  but  it  did  not.  Upon  the  first  argument  the  point  was  not 
raised  at  all,  and  at  the  conclusion  of  his  proof  at  page  11  the  appel- 
lant said  in  speaking  of  the  judge  below,  "He  should  have  allowed  a 
recovery  against  the  respondent-appellant  only  in  so  far  as  Kennelly 
was  uninsured."  This  we  consider  equivalent  to  an  abandonment  of 
any  point  except  the  question  of  insurance,  and  upon  that  we  all  agree 
that  the  case  is  controlled  by  White  v.  Upper  Hudson  Stone  Co.,  248 
Fed.  893,  160  C.  C.  A.  651,  decided  December  11,  1917. 

The  decree  will  be  affirmed,  but  without  costs. 


(250  Fed.  231) 

UNION  DAIRY  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     Febniary  20,  1918.) 

No.  2534. 

1.  Food  ^=>%  New,  vol.  15  Key-No.  Series — Food  and  Dbuo  Act — ^Violation. 
Under  Food  and  Drug  Act  (Act  June  30,  1906,  c.  3915)  §§  2,  6,  9,  34 
Stat.  768  (Comp.  St.  1916,  §§  8718,  8722,  8725),  respectively  declaring  that 
the  introduction  into  any  state  or  territory  from  any  other  state  or 
territory  of  any  article  of  food  or  drugs  which  is  adulterated  and  mis- 
branded  is  prohibited,  that  the  term  "food"  shall  include  all  articles  used 
for  food,  drink,  confectionery,  or  condiment  by  man  or  other  animals, 
and  that  no  dealer  shall  be  prosecuted  when  he  can  establish  a  guaranty 
signed  by  the  wholesaler,  manufacturer,  or  other  party  residing  in  the 
United  States,  from  whom  he  purchased  such  arficle,  that  the  same  was 
not  adulterated  or  mlsbranded,  a  dairy  company,  which  shipped  from  its 
receiving  plant  in  Illinois  to  Missouri  milk,  which  was  adulterated  by 
the  addition  of  water  and  which  contained  decomposed  animal  matter, 
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cannot  defeat  a  prosecution  .on  the  ground  that  the  milk  was  to  be  treated 
In  Missouri,  and  was  not  an  article  of  food  until  after  treatment. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Food.] 

2.  Food    C=»21 — "Adulteration" — ^Evidence — Judicial  Notice. 

In  view  of  Food  and  Drug  Act,  §  7  (Comp.  St.  1916,  §  8723),  declaring 
that  an  article  shall  he  deemed  to  be  adulterated  if  any  substance  has 
been  mixed  with  it,  so  as  to  reduce  or  lower  or  injuriously  affect  its  quali- 
ty or  strength,  it  is  unnecessary,  in  a  prosecution  for  the  Interstate  trans- 
portation of  milk  adulterated  with  water,  for  the  court  to  receive  evi- 
dence that  the  addition  of  water  injuriously  affected  the  quality  or 
strength  of  the  milk. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Adulteration.] 

In  Error  to  the  District  Couft  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  Illinois. 

The  Union  Dairy  Company,  a  corporation,  was  convicted  of  vio- 
lating the  Food  and  Drug  Act,  and  it  brings  error.    Affirmed. 

Writ  of  error  to  review  judgment  in  favor  of  the  government  and 
against  plaintiff  in  error  for  violation  of  Food  and  Drug  Act.  Plain- 
tiff in  error  is  charged  with  having  shipped  75  cans  of  milk  from 
Troy,  111.,  to  itself  at  St.  Louis,  Mo.,  which  milk  was  adulterated 
through  the  addition  of  water,  and  it  was  further  charged  that  "filth, 
putrid  and  decomposed  animal  substance,"  was  found  therein. 

L.  W.  Holder,  of  Chicago,  111.,  for  plaintiff  in  error. 
John  E.  Dougherty,  of  Peoria,  111.,  for  the  United  States. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge.  [1]  Plaintiff  in  error  contends 
that  it  was  shipping  the  milk  from  a*  receiving  station  in  Illinois  to 
itself  in  Missouri,  there  to  be  treated,  impurities  removed,  and  the 
milk  standardized ;  that  while  in  transit  it  was  not  an  article  of  food 
such  as  was  defined  by  the  Food  and  Drug  Act,  and  did  not  become 
such  an  article  of  food  until  after  treatment.  Were  we  to  adopt  this 
conclusion,  it  would  do  violence  to  the  plain  language  of  section  2 
of  the  act  under  which  prosecution  is  brought.  The  first  sentence  of 
section  2  reads: 

"The  introduction  into  any  state  or  territory  or  the  District  of  Columbia, 
from  any  other  state  or  territory  or  the  District  of  Columbia,  or  from  any 
foreign  country,  or  shipment  to  any  foreign  country  of  any  article  of  food 
or  drugs  which  is  adulterated  or  misbranded,  within  the  meaning  of  this 
act,  is  hereby  prohibited." 

Section  6  of  the  act  provides : 

"The  term  *food'  as  used  herein,  shall  include  all  articles  used  for  food, 
drink,  confectionery,  or  condiment  by  man  or  other  animals  whether  simple, 
mixed,  or  compound." 

Our  conclusion  is  strengthened  by  another  section  of  the  act.  Sec- 
tion 9  provides: 
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•*No  dealer  shall  be  prosecuted  under  the  provisions  of  this  act,  when 
be  can  establish  a  guarantee  signed  by  the  wholesaler,  jobber,  manufacturer  or 
other  party,  residing  in  the  United  States,  from  whom  he  purchased  such  arti- 
cles, to  the  effect  that  the  same  is  not  adulterated  or  misbranded  within  the 
meaning  of  this  act,  designating  it" 

In  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  45,  31  Sup.  Ct  364, 
55  L.  Ed.  364,  the  court  said: 

'*Transportation  in  interstate  commerce  is  forbidden  to  them  [decayed 
eggsl,  and  in  a  sense  they  are  made  culpable  as  well  as  their  shipper.  It  is 
clearly  the  purpose  of  the  statute  that  they  shall  not  be  stealthily  put  into 
interstate  commerce  and  be  stealthily  taken  out  again  *  *  *  at  their 
destination  and  be  given  asylum  in  the  mass  of  property  in  the  state." 

In  passing  this  act,  Congress  was  endeavoring  to  protect  the  pub- 
lic by  keeping  out  of  commerce  certain  illicit  articles,  debased  by 
adulteration,  and  it  would  be  an  unjustifiable  construction  of  the  act 
to  make  liability  turn  upon  a  diflference  in  identity  of  consignor  and 
consignee,  or  the  secret  intent  with  which  a  shipper  made  the  ship- 
ment. 

[2]  Plaintiff  in  error  further  contends  that  the  evidence  fails  to 
show  any  adulteration  at  all,  or  such  an  adulteration  as  injured  the 
milk  as  food.  We  have  carefully  examined  the  record,  and,  giving 
the  stipulation  of  the  parties  the  fair  meaning  which  we  believe  was 
intended,  the  adulteration  was  clearly  established.  It  was  unnecessary 
for  the  court  to  receive  evidence  to  establish  the  fact  that  the  addi- 
tion of  water  to  milk  injuriously  affected  the  quality  or  strength  of 
milk.    See  section  7  of  the  act. 

Judgment  is  affirmed. 


(250  Fed.  233) 

FEDERAL  COAL  CO.  et  al.  v.  BALLARD  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit     March  15,  1918.) 

No.  3138. 

CORFOBATIONS    ^=»574 — REORGANIZATION    OF    COBPOBATION — ^PbELIMINABT    IN- 
JUNCTION. 

An  order  granting  a  preliminary  injunction,  and  appointing  receivers 
in  connection  with  the  proceedings  for  reorganization  of  an  insolvent 
corporation,  affirmed  as  modified. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky ;  Andrew  M.  J.  Cochran,  Judge. 

Suit  in  equity  by  S.  Thurston  Ballard  and  others  against  the  Fed- 
eral Coal  Company,  T.  R.  Preston,  C.  M.  Preston,  F.  B.  Martin,  W. 
A.  Sadd,  L.  A.  Powell,  and  others.  From  an  order  for  preliminary  in- 
junction and  receivers,  defendants  appeal.    Modified  and  affirmed. 

Charles  C.  Moore,  J.  J.  Lynch,  and  Allison,  Lynch  &  Phillips,  all  of 
Chattanooga,  Tenn.,  and  Harmon,  Colston,  Goldsmith  &  Hoadley  and 
Edw.  Colston,  all  of  Cincinnati,  Ohio,  for  appellants. 

T.  Kennedy  Helm  and  Stanley  E.  Sloss,  both  of  Louisville,  Ky. 
(Helm  &  Helm  and  Bingham,  Sloss,  Tabb  &  Mann,  all  of  Louisville, 
Ky.,  of  counsel),  for  appellees. 

^=9For  other  cases  see  same  topic  L  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Appeal  from  an  order  for  preliminary  injunctioa 
and  for  receivers.  We  agree  with  Judge  Cochran  that  the  arbiter  who 
gave  the  "Chattanooga  interests"  the  majority  in  the  meeting  of  Sep- 
tember 15th  was  disqualified  by  interest,  and  that  the  procmiings  of 
that  meeting  were  incidental  to  a  deliberate  plan  for  overriding  an  es- 
sential provision  of  the  reorganization  agreement. 

We  also  agree  with  him  that  it  is  unnecessary  now  to  determine  the 
validity  of  the  voting  trust.  The  plainest  principles  of  fair  dealing 
not  only  require  that  the  Chattanooga  interests  should  co-operate  in 
every  reasonable  way  to  make  the  voting  trust  valid  and  effective  as 
they  agreed,  but  also  demand  that,  if  the  law  does  not  permit  this  re- 
sult, the  reorganization  agreement  shall  fail  entirely,  and  the  proper:)' 
be  sold  and  the  proceeds  distributed  as  if  that  agreement  had  not  been 
made.  We  need  only  say  that  the  voting  trust  is  not  so  apparently,  c€ 
so  surely,  invalid — ^under  the  laws  of  a  state  to  which  the  parties  mav 
resort  for  organization  or  under  the  laws  of  Kentucky — as  to  require 
us  now  to  assume  that  invalidity. 

The  mandatory  provisions  for  recalling  and  placing  in  the  custody  of 
the  clerk  the  temporary  bonds  which  were  issued  just  before  the  bill 
was  filed,  but  while  the  controversy  was  pending  in  another  form,  may 
well  have  been  thought  reasonably  necessary  to  effective  maintenance 
of  the  status  quo  during  this  litigation,  and  are  approved ;  but  those 
further  mandatory  provisions,  which  direct  releases,  cancellations,  or 
the  execution  of  conveyances,  transfers,  deeds,  etc.,  seem  to  go  beyond 
the  scope  of  a  provisional  order,  and  they  should  be  suspended,  but 
without  prejudice  to  the  re-entry  of  any  or  all  of  them  upon  final  de- 
cree, or  earlier,  if  any  exigency  shall  require,  and  without  prejudice 
to  the  broadening  of  the  injunction  and  receivership  in  any  way  that 
may  be  necessary  to  make  them  efficient. 

In  all  other  respects,  the  order  is  affirmed.    No  costs  are  awarded 


(250  Fed.  234) 

DETROIT  SHOWCASE  CO.  v.  KAWNEER  MFG.  CO. 

(Circuit  Court  of  AppeAls,  Sixth  Circuit    AprU  5,  1918.) 

No.  8089. 

1.  Patents  <g=>328 — Validity  and  Infringement — Store  Fbont  Coxsrarc- 

TION. 

Patent  No.  852,450,  for  store  front  construction,  held  valid  and  in- 
fringed. 

2.  Patents  ^=>238 — Infringement — Uniting  Two  Parts  in  One. 

While  infringement  is  not  avoided  by  forming  in  one  part  two  elements 
of  a  patented  device,  if  the  part  thus  formed  secures  the  same  results  In 
substantially  the  same  way  as  the  two  elements,  a  combination  claim  is 
not  infringed,  where  one  of  its  elements  is  omitted,  without  tlie  subsdtu- 
tion  of  an  equivalent, 

^s»For  otbe?  caseb  s«e  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  DigeeU  ft  tndam 
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8.  Patents    ®=>32S  —  Infbingement  —  Obnamental    Connection    Between 
Glass  Plates. 

The  Plym  patent,  No.  860,150,  relating  not  only  to  store  front  but  to 
showcase  construction,  and  designed  to  provide  a  simple,  strong,  durable, 
inexpensive,  and  ornamental  connection  between  glass  plates,  held  not 
infringed. 

4.  CJouRTS  ^=>290 — Federal  Couets — Jurisdiction. 

Where  a  patent  has  been  held  valid  and  infringed,  the  unfair  competi- 
tion feature  arising  out  of  that  infringement  may  be  included  in  an 
accounting  for  profits  and  damages,  though  the  parties  are  citizens  of 
the  same  state. 

5.  Trade-Marks  and  Trade-Names  ^=»70(1) — Unfair  Competition — ^What 

Constitutes. 

Defendant,  which  appropriated  plaintiff's  patent  for  sash  rail  construc- 
tion, is  not  liable  for  unfair  competition,  where  there  was  no  closer  imita- 
tion of  plaintiflTs  product  than  would  naturally  result  from  the  appropri- 
ation. 

6.  Trade-Marks  and  Trade-Names  €=»73(1) — Unfair  Competition — ^Protec- 

tion. 

Where  a  word  is  descriptive  of  the  article  sold,  it  is  not  the  subject  of 
a  trade-mark,  and  it  will  not  receive  protection,  unless  it  has  been  so  used 
as  to  have  acquired  a  secondary  meaning. 

7.  Trade-Marks    and    Trade-Names    ^=»93(3) — Unfair    Competition — Evi- 

dence. 

Evidence  held  Insufficient  to  show  that  plaintiff  had  a  trade-mark  in  the 
term  *almetal,"  under  which  It  sold  its  metallic  sash  rails,  etc,  so  that 
defendant's  use  of  that  word  to  describe  its  own  metallic  sash  rail  con- 
struction was  not  unfair  competition. 

8.  Trade-Marks  and  Trade-Names  ^=»71 — Unfair  Competttion — Validity 

of  Trade -Makk. 

The  existence  of  a  valid  trade-mark  is  not  essential  to  a  right  of  ac- 
tion for  unfair  competition,  where  defendant  palmed  off  its  products  as 
those  of  plaintiff. 

9.  Courts  ^=>290 — Federal  Courts — Jurisdiction. 

Where  a  patent  was  found  not  to  have  been  infringed,  and  the  parties 
to  the  suit  were  citizens  of  the  same  state,  the  federal  court  held,  under 
the  facts  presented,  without  jurisdiction  over  a  cause  of  action  for  im- 
fair  competition  arising  out  of  defendants  sale  of  the  alleged  infringing 
articles. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Alichigan ;  Arthur  J.  Tuttle,  Judge. 

Suit  by  the  Kawneer  Manufacturing  Company  against  the  Detroit 
Showcase  Company.  From  a  decree  for  complainant  (240  Fed.  737), 
defendant  appeals.  Affirmed  in  part,  and  in  part  reversed  and  re- 
manded, with  directions. 

Pagelsen  &  Spencer,  of  Detroit,  Mich.  (Leo  M.  Butzel,  of  Detroit, 
Mich.,  on  the  brief),  for  appellant. 

W.  R.  Lane  and  Clarence  J.  Loftus,  both  of  Chicago,  111.,  for  ap- 
pellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  Suit  for  infringement  of  United  States 
patents  No.  852,450,  May  7,  1897,  and  No.  860,150,  July  16,  1907,  both 
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to  Francis  J.  Plym,  and  for  alleged  unfair  competition  in  connection 
with  the  making,  selling,  and  using  of  the  alleged  infringing  devices. 
The  District  Court  found  both  patents  valid  and  infringed,  and  also 
found  for  complainant  on  the  issue  of  unfair  competition.  240  Fed. 
737.  This  is  an  appeal  from  the  interlocutory  decree  for  injunction 
and  accounting  on  both  features  of  the  case. 

[1]  1.  Patent  No.  852,450  (for  convenience  called  the  first  patent) 
relates  to  store  front  construction.  Claims  5,  6,  and  7  are  involved. 
This  patent  was  before  us  in  Toledo  Plate,  etc.,  Co.  v.  Kawneer  Mfg. 
Co.,  237  Fed.  364,  150  C.  C.  A.  378,  and  the  claims  here  in  suit  were 
there  held  valid  as  against  all  the  references  to  the  prior  art  cited 
here.  We  refer  to  the  report  of  that  case  for  a  description  of  the  pat- 
ent and  a  statement  of  the  claims.  The  patent  must  be  held  valid  here. 
On  the  subject  of  infringement,  the  only  question  is  whether  defend- 
ant's gutter  member  is  "resilient/'  as  defined  in  our  former  opinion. 
This  question  is  purely  one  of  fact.  The  claimed  demonstration  of  non- 
resiliency  presented  failed  to  satisfy  the  court  below,  which  was  con- 
vinced by  its  own  independent  experiments  that  there  was  present 
substantial  resiliency,  within  the  definition  of  that  term  recognized  in 
our  opinion  in  the  Toledo  Case.  We  are  satisfied  that  defendant's 
device  has  fully  as  much  resiliency  as  had  the  "scant  bracket"  con- 
struction we  held  in  the  Toledo  Case  to  infringe.  The  decree  of  the 
court  below  as  to  the  first  patent  must  be  affirmed. 

[2,3]  2.  Patent  No.  860,150  relates  not  only  to  store  front  but  to 
showcase  construction,  and  the  invention  is  designed  to  ^provide  a 
simple,  strong,  durable,  inexpensive,  and  ornamental  connection  be- 
tween the  glass  plates.  The  device  is  well  enough  illustrated  by  Fig.  3 
of  the  patent  drawings,  which  is  a  horizontal  section  of  one  of  the  sug- 
gested forms  which  tihe  connecting  device  may  take,  although  this 
particular  form  is  adapted  only  to  the  connection  between  two  aligned 
plates.  The  device  is  available  for  plates  at  right  angles  to  each  other, 
as  in  corner  pieces. 

In  the  drawing  /  indicates  a 
channeled  face  plate,  2  the  glass 
plates,  3  the  flanges  projecting 
in  opposite  directions  from  the 
channeled  plates,  overlapping 
and  bearing  against  the  outer 
face  of  the  glass  plates,  i  a  back 
plate  with  V-shaped  wings  J, 
pressing  the  glass  plate  out- 
wardly against  the  flanges  of 
the  face  plate,  6  a  stiffening  bar 
[  fitting  into  the  channeled  back 
plate,  7  bolts  extending  through 
the  front  and  back  plates  and 
the  stiffening  bar,  and  8  nuts 
engaging  the  inner  ends  of  the 
bolts  and  bar,  clamping  the 
plates  in  the  desired  relation.  In  practice  the  independent  stiffening  bar 
6  inay  be  dispensed  with,  its  place  being  supplied  by  a  construction  of 
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the  back  plate  i  following,  for  example,  the  outlines  of  the  bar  6, 
thereby  providing  the  needed  stiffening.  As  thus  far  described  the 
structure  was  old  in  the  art.  As  recognized  by  the  inventor  in  the 
specifications  of  his  patent,  the  only  new  element  provided  by  him  is 
the  so-called  "filling  strip'*  9,  provided  with  inwardly  projecting  flanges 
10,  between  which  the  bolts  extend  and  against  the  outer  ends  of 
which  the  heads  of  the  bolts  bear.  The  inventor  declares  the  purpose 
of  this  filling  strip  to  be  "providing  a  finish  for  the  store  front  or 
showcase  and  to  prevent  tampering  with  the  bolts,"  saying : 

**This  filling  strip  is  adapted  to  be  slipped  into  the  channel  of  the  face  plate 
from  one  end  of  the  latter  before  the  face  plate  Is  secured  in  position  and 
after  the  bolts  have  been  slipped  through  It,  the  nuts  being  evenly  turned  to 
clamp  the  parts  in  the  desired  relation." 

The  only  claims  in  suit  are  Nos.  1  and  2,  which  read  as  follows : 

"1.  The  combination  of  a  channeled  front  plate,  a  back  plate,  a  channeled 
filling  strip  occupying  the  channel  of  the  front  plate  and  headed  fastening 
devices  extending  tiirough  the  channeled  plate  and  the  back  plate  and  having 
their  heads  within  the  channeled  filling  strip  to  be  covered  by  the  same. 

"2.  The  combination  of  a  channeled  front  plate  provided  with  lateral  flanges, 
a  back  plate  of  the  same  and  provided  with  resilient  wfngs,  a  stiffening  part 
engaging  the  back  plate,  bolts  extending  through  the  channeled  front  plate,  the 
back  plate,  and  the  stiffening  part,  and  a  channeled  filling  strip  occupying  and 
closing  the  channel  of  the  front  plate  and  clamped  in  position  by  said  bolts." 

The  second  claim  differs  substantially  from  the  first  only  in  calling 
for  "lateral  flanges'*  for  the  front  plate,  "resilient  wings''  for  the  back 
plate,  and  a  "stiffening  part"  therefor.  The  validity  of  the  claims  is 
not  assailed.  The  question  is  thus  one  of  infringement.  Defendant's 
structure  differs  from  the  device  of  the  patent  in  this:  The  channel 
of  the  front  plate  opens  inwardly,  instead  of  outwardly,  as  in  the  de- 
vice of  the  patent ;  the  heads  of  the  bolts  thus  being  invisible  from  the 
outside.  The  channel  of  the  front  plate  is  always  open,  the  heads  of 
the  bolts  connecting  the  front  and  back  plates  being  gripped  by  the  in- 
turned  flanges  forming  the  lower  edges  of  the  side  walls  of  the  chan- 
nel of  the  front  plate.  It  thus  lacks,  as  a  separate  element,  the  "chan- 
neled filling  strip"  of  the  patent,  which,  as  already  said,  is  the  only  new 
element  of  the  claims  in  suit.  The  learned  District  Judge  was  of 
opinion  that  the  structure  was  identical  with  plaintiff's  device,  "ex- 
cepting that  the  defendant,  by  removing  the  bottom  part  of  what 
plaintiff  calls  the  channel  front  plate,  has  impaired  to  that  extent  the 
function  which  that  plate  is  to  perform,"  and  that  the  case  is  one  for  the 
application  of  the  rules  that  an  infringer  cannot  escape  liability  by 
diminishing  or  impairing  the  advantages  and  functions  of  the  patented 
device,  if  he  retains  the  substantial  form,  function,  and  manner  of 
operation,  nor  by  forming  in  one  part  two  elements  of  a  patented  de- 
vice, if  the  part  thus  formed  secures  the  same  result,  in  substantially 
the  same  way,  as  the  two  elements. 

But  the  pivotal  question  is  whether  the  case  presented  is  merely  that 
of  making  in  one  part  that  which  before  was  made  in  two  parts,  the 
integral  structure  continuing  to  perform  all  the  functions  of  the  for- 
mer two-part  device,  and  in  substantially  the  same  way,  of  whether  it 
falls  within  the  rule  that  a  combination  claim  is  not  infringed  if  one 
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of  its  elements  is  omitted  without  the  substitution  of  an  equivalent. 
Were  plaintiff's  invention  a  broad  or  primary  one,  it  might  be  held  that 
defendant  has  merely  made  integral  what  before  was  made  in  separate 
parts.  But  the  patent  claims,  and  their  range  of  equivalents,  are  nar- 
row. There  was  nothing  new  in  concealing  the  heads  of  the  screws, 
nor  in  the  use  of  a  round  central  strip.  The  inventor's  only  contribu- 
tion to  the  art  was  in  the  form  and  manner  of  accomplishing  this  old 
result,  viz.  by  **a  channeled  filling  strip  occupying  [and  closing]  the 
channel  of  the  front  plate."  Defendant  has  hut  one  of  these  elements. 
If  this  element  is  a  front  plate  at  all,  there  is  no  "channeled  filling 
strip,"  and  for  the  sufficient  reason  that  there  was  no  occasion  for  one. 
Defendant  thus  has  not,  as  we  view  it,  merely  removed  the  bottom  part 
of  plaintiff's  channeled  front  plate,  nor  has  he  impaired  the  ftmction 
of  that  plate,  nor  retained  the  substantial  function  and  operation  of 
plaintiff's  device,  nor  secured  its  result  in  substantially  the  same  way. 
It  is  very  clear  that  what  defendant  has  done  is  so  to  construct  his  front 
plate  as  wholly  to  dispense  with  the  necessity  of  the  ftmction  per- 
formed by  a  filling  strip,  and  so  with  the  filling  strip  itself.  In  other 
words,  there  was  no  occasion  for  a  filling  strip,  either  to  provide  a 
finish,  or  to  prevent  tampering  with  the  bolts,  or  otherwise.  There 
was  thus  no  infringement.  Union  Paper  Bag  Mach.  Co.  v.  Advance 
Bag  Co.  (C.  C.  A.  6)  194  Fed.  126,  135,  114  C.  C.  A.  204  et  seq.; 
Proudfit  Co.  V.  Kalamazoo  Co.  (C.  C.  A.  6)  230  Fed.  138,  144  C.  C. 
A.  418. 

This  conclusion  is  not  weakened  by  the  fact  that  in  some  of  its  con- 
structions defendant  passes  the  heads  of  the  bolts  through  washers 
which  grip  the  edges  of  the  channel  of  the  face  plate  and  prevent  their 
spreading.  The  function  of  the  washers  is  entirely  different  from  that 
of  the  "filling  strip"  of  the  patent.  It  also  seems  not  without  perti- 
nency that  neither  defendant's  channeled  front  plate  nor  its  washers 
are  "adapted  to  be  slipped  into  the  channel  of  the  face  plate  from  one 
end  of  the  latter  before  the  face  plate  is  secured  in  position,  but  after 
the  bolts  have  been  slipped  through  it."  Such  a  method  of  assembling 
defendant's  structure  is  impossible.  It  follows  that  so  much  of  the 
decree  of  the  District  Court  as  found  the  second  patent  infringed  must 
be  reversed. 

[4,  5]  3.  Unfair  Competition.  The  basis  of  this  charge,  broadly 
speaking,  is  that  plaintiff  and  its  predecessor  were  the  first  to  make 
an  all-metal  store  front  construction,  the  itearest  approach  in  the  prior 
art  being  metal  covered  wood ;  that  the  all-metal  construction  is  light- 
er, more  artistic,  and  more  easily  set,  and  furnishes  greater  assurance 
of  protection  against  breakage  of  the  glass,  while  securing  ventila- 
tion, drainage,  and  other  desirable  features ;  that  for  its  product  plain- 
tiff adopted  new,  original,  and  artistic  designs,  also  standardizing  sizes 
— featuring  in  its  advertising  the  all-metal  character;  that  plaintiff's 
manufactures  were  received  by  the  trade  with  great  favor  and  have 
established  a  high  reputation;  that  defendant  has  unnecessarily  and 
intentionally  copied  plaintiff's  designs,  as  respects  nonfunctional  fea- 
tures, not  only  in  sash  rails,  division  and  comer  bars,  and  other  parts 
of  a  store  £ront,  but  also  the  store  front  as  a  whole,  to  such  an  extent 
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as  to  make  it  impossible  for  the  ordinary  purchaser  to  distinguish  be- 
tween plaintiflf's  and  defendant's  manufacture,  both  as  to  completed 
structure  and  separate  parts;  that  defendant  is  using  the  word  "Al- 
metal"  as  a  trade-name  for  its  product,  and  that,  while  defendant's 
name  is  placed  on  entire  comer  and  division  bars  as  manufactured,  it 
does  not  appear  often  enough  to  be  always  found  on  shorter  pieces 
sold  to  the  trade.  The  decree,  as  respects  unfair  competition,  restrains 
defendant — 

"from  making,  seUlng,  or  In  any  manner  using  defendant's  'Almetal*  store 
front  constructions,  or  parts  thereof,  or  any  other  construction  which  in  its 
shape,  design,  external  appearance,  and  distinctive  features,  or  details  are 
like  those  heretofore  sold  by  the  plaintiff  [illustrated  by  its  catalogue  'Model 
of  Complete  Construction'],  or  so  similar  to  said  construction  that  the  ordinary 
purchaser  would  be  likely  to  be  deceived  into  purchasing  store  front  con- 
structions, or  parts  thereof,  of  the  defendant's  manufacture  as  for  those  of 
the  plaintiff,  and  from  advertising  the  same  in  ^ny  way,  either  directly  or  in- 
directly, and  from  advertising  or  using  as  a  trade-mark,  trade-name,  or  distinc- 
tive feature  the  word  'Almetal,*  or  any  word  of  similar  or  like  import,  in 
connection  with  the  sale  of  store  front  constructions  or  parts  thereof.**  (Ital- 
ics ours.) 

Appellant  challenges  jurisdiction  over  this  branch  of  the  case  be- 
cause of  the  lack  of  diversity  of  citizenship  and  the  fact  that  the  suit 
for  unfair  competition  is  not  of  a  federal  nature.  While  the  author- 
ities are  not  uniform,  we  have  held  ^  that,  where  a  patent  has  been  held 
valid  and  infringed,  the  unfair  competition  feature  arising  out  of  that 
infringement  may  be  included  in  an  accounting  for  profits  and  dam- 
ages, although  the  parties  are  citizens  of  the  same  district.  K-W  Igni- 
tion Co.  V.  Temco  Co.,  243  Fed.  588,  591,  156  C.  C.  A.  286.  The  court 
below,  having  found  both  patents  vaHd  and  infringed,  had  jurisdiction 
to  consider  the  question  of  unfair  competition  as  directly  incident 
thereto;  we  think  jurisdiction  still  exists  with  respect  to  the  sash  rail 
patent  which  we  have  held  valid  and  infringed.  But  as  to  defendant's 
sash  rail  construction,  considering  it  now  independently  and  not  as  a 
part  of  a  complete  window  front  structure,  we  think  it  not  the  subject 
of  damages  for  unfair  competition;  that  is,  of  damages  beyond  those 
resulting  from  the  mere  fact  of  infringement,  and  because  of  the  ap- 
parent lack  of  unnecessary  and  intentional  imitation  of  plaintiff's  de- 
sign. Defendant's  gutter  rail  is  not  ornamental ;  its  features  are  mere- 
ly those  of  utility.  It  seems  to  us  no  more  like  plaintiff's  than  con- 
sistent with  efficiency  of  function  alone.  The  retaining  strip  of  both 
plaintiff  and  defendant  take  the  form  of  moldings  in  common  use.  The 
types  of  moldings  are,  however,  noticeably  different;  in  other  words, 
we  find  no  closer  imitation  than  would  naturally  be  involved  in  the  con- 
struction of  the  sash  rail  in  such  a  way  as  to  appropriate  plaintiff's 
patent  thereon. 

[8-8]  We  think,  also,  that  no  sufficient  basis  appears  for  restrain- 
ing the  use  of  defendant's  trade-name  "Almetal"  (not  trade-marked; 
as  applied  to  the  sash  rail,  considering  it  independently,  and  not  as  a 

1  Citing  Leschen  Rope  Co.  v.  Broderick,  201  U.  S.  166,  172,  26  Sup.  Ct.  425, 
50  L.  Ed.  710 ;  lAidwigs  v.  Payson  Mfg.  Co.  (C.  C.  A.  7)  206  Fed.  60,  65,  124  O. 
O.  A.  194,  and  other  cases. 
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part  of  a  complete  store  front  structure.  The  name  itself  is  purely  de- 
scriptive; it  does  not  of  itself  indicate  origin.  Plaintiff  would  not 
originally  have  been  entitled  to  protection  had  it  adopted  it.  In  fact, 
it  was  never  formally  adopted  by  plaintiff  as  either  a  trade-mark  or  a 
trade-name.  Plaintiff  is  thus  not  entitled  to  protection,  unless  the  name 
has  been  so  used  as  to  have  acquired  a  secondary  meaning,  as  indi- 
cating plaintiff's  product.  Kellogg  Co.  v.  Quaker  Oats  Co.  (C.  C.  A. 
6)  235  Fed.  657,  149  C.  C.  A.  77,  and  cases  cited.  But  such,  we  think, 
is  not  fairly  shown  to  be  the  case  here,  at  least  as  applied  to  the  sash 
rail  treated  by  itself.  True,  in  plaintiff's  earlier  publications  consid- 
erable stress  was  laid  upon  tiie  fact  that  its  construction  was  all  metal. 
That  was  at  least  one  of  its  attractive  features ;  and  while  in  the  later 
catalogues  the  fact  of  the  construction  being  all  metal  is  mentioned, 
it  has  been  made  less  prominent.  The  testimony  that  the  trade  regards 
the  words  "Kawneer"  and  "all  metal"  as  synonymous  comes  only 
from  interested  witnesses,  and  so  far  as  it  applies  to  the  sash  rails, 
considered  by  themselves,  is  not  persuasive,  especially  in  view  of  the 
manufacture  of  all-metal  sash  rails  for  several  years  past  by  others 
than  plaintiff.  The  District  Judge  did  not  regard  the  use  of  the  word 
"Almetal"  as  infringing  any  trade-mark  of  plaintiff,  but  only  as  one  of 
the  "straws"  indicating  unfair  competition.  While  the  existence  of  a 
valid  trade-mark  is  not  essential  to  a  right  of  action  for  unfair  com- 
petition (Samson  Works  v.  Puritan  Mills  [C.  C.  A.  6]  211  Fed.  603, 
608,  128  C.  C.  A.  203,  L.  R.  A.  1915F,  1107),  we  think  it  clear  that,  at 
least  as  applied  to  the  sash  rail  (still  considering  it  independently),  the 
case  presented  does  not  justify  enjoining  defendant's  use  of  the  trade- 
name "Almetal." 

[9]  We  are,  moreover,  of  opinion  that,  under  the  rule  which  we 
recognized  in  the  Temco  Case,  supra,  we  have  no  jurisdiction  over 
the  subject  of  unfair  competition  as  related  to  the  division  and  cor- 
ner bars  of  the  second  patent,  which  we  have  held  not  infringed — at 
least  as  considered  by  themselves,  and  not  as  a  part  of  a  complete  store 
front  structure.  Had  the  second  patent  been  held  invalid,  such  would 
have  been  the  result  under  our  decision  in  Schiebel  Toy,  etc.,  Co.  v. 
Clark,  217  Fed.  760,  774,  133  C.  C.  A.  490;  and  the  same  result  seems 
logically  to  follow  where,  as  here,  a  patent  is  held  not  infringed,  for 
we  think  the  logical  theory  on  which  (in  case  a  patent  has  been  sus- 
tained) damages  for  unfair  competition  may  be  considered  is  that  such 
damages  are  to  be  treated  merely  as  "aggravation  of  the  infringement," 
and  recovery  by  way  of  aggravation  of  damages  otherwise  nonexistent 
would  seem  anomalous.  It  therefore  seems  clear  that  no  relief  can  be 
given  in  this  case  for  alleged  unfair  competition,  either  by  way  of  in- 
junction or  damages,  unless  it  be  on  account  of  the  store  front  con- 
struction taken  as  a  whole.  There  is  much  to  be  said  in  favor  of  a  ju- 
risdiction, even  in  the  absence  of  diverse  citizenship,  to  give  relief  for 
unfair  competition  with  respect  to  a  unitary  or  unified  structure,  the 
element  representing  whose  major  function  is  covered  by  a  patent  held 
valid  and  infringed — ^and  regardless  of  the  fact  that  certain  remaining 
features  of  the  unified  structure  have  been  held  not  to  infringe  other 
asserted  patents  in  the  same  suit.    Upon  such  a  case  we  express  no 
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Opinion ;  we  have  no  such  case  here.  The  sash  rail  is  a  minor  part  of 
the  unified  structure,  which  includes,  in  addition  to  that  feature,  and 
the  features  claimed  to  infringe  the  second  patent,  certain  other  un- 
patented features.  Moreover,  we  have  found  an  absence  of  unfair 
competition  as  respects  the  sash  rail  standing  alone.  While  the  ques- 
tion is  not  free  from  difficulty,  we  are  disposed  to  the  opinion  that, 
in  this  situation  and  having  in  mind  the  basis  on  which  relief  for  unfair 
competition  in  a  patent  infringement  suit  is  made  to  rest,  an  assertion 
of  jurisdiction  to  cover  the  question  of  unfair  competition  in  making 
or  selling  the  imified  structure  would  be  an  unwarranted  extension. 

So  much  of  the  decree  of  the  court  below  as  relates  to  unfair  com- 
petition is  accordingly  reversed,  but  without  prejudice  to  such  right  of 
action,  if  any,  as  plaintiff  may  otherwise  or  elsewhere  have  with  re- 
spect to  the  features  not  here  passed  upon.  The  record  will  be  re- 
manded to  the  District  Court,  with  directions  to  enter  a  new  decree  not 
inconsistent  with  this  opinion.  The  costs  of  this  court,  including  the 
expense  of  preparing  transcript,  will  be  divided. 


(250  Fe<L  241)  

BUTTE  &  SUPERIOR  MINING  CO.  v.  MINERALS  SEPARATION, 

Limited,  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     May  18,  1918.) 

No.  3081. 

Patents  ($3>328 — ^Validity  and  Infringement — Process — Ore  Concentra- 
tion. 

Sulman,  Picard  and  Ballot  patent,  No.  8.'55,120,  for  a  process  of  ore  con- 
centration by  air  bubble  flotation,  while  valid  as  to  claims  1.  2.  3,  5,  6, 
7,  and  12,  is  limited  to  a  process  using  any  oil  or  oily  liquid  having  a 
preferential  affinity  to  metalliferous  matter  in  a  proportion  amounting  to 
one-half  of  1  per  cent,  or  less  on  the  ore,  and  the  use  of  a  greater  quantity 
of  oil  or  of  such  oily  liquid  in  ore  concentration  is  not  an  infringement. 
Morrow,  Circuit  Judge,  dissenting  in  part. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Montana. 

Suit  by  the  Minerals  Separation,  Limited,  and  others,  against  the 
Butte  &  Superior  Mining  Company.  From  a  decree  for  complain- 
ants (245  Fed.  577),  defendant  appeals.  Reversed  and  remanded, 
with  directions. 

See,  also,  237  Fed.  401. 

This  is  an  appeal  from  the  decree  of  the  United  States  District  Court  foi 
the  district  of  Montana,  sustaining  letters  patent  No.  835,120,  issued  to  Sul- 
man, Picard  and  Ballot  on  November  6,  1906,  for  a  process  of  ore  concen- 
tration, and  adjudging  the  appellant  herein  to  have  Infringed  the  same.  The 
api)cilees,  two  British  corporations  and  one  domestic  corporation,  are  the 
legal  owners  of  the  title  to  the  patent  in  suit,  and  of  the  rights  to  profits  and 
damages  for  infringement  thereof.  The  appellant  is  a  domestic  corporation, 
doing  business  at  Butte,  Mont.,  where  the  acts  of  infringement  complained  of 
were  committed. 

The  suit  was  commenced  on  October  10,  1913,  and  a  preliminary  injunction 
sought  At  the  hearing  on  the  motion  for  a  preliminary  injunction  the  plead- 
ings and  proceedings  in  the  suit  of  Minerals  Separation,  Limited,  et  al.  v. 

^s»For  other  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexea 
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James  M.  Hyde,  in  the  United  States  District  Court  for  the  district  of  Mon- 
tana, were  offered  and  received  in  evidence,  and  are  a  part  of  the  record  here- 
in. That  suit  was  upon  the  same  patent,  and  the  issues  were  substantially 
the  same  as  in  the  present  case.  The  answer  of  the  defendant  set  up  the 
defense  of  anticipation  and  denied  infringement.  While  the  cause  was  at  issue, 
but  before  trial  on  the  merits,  the  Supreme  Court  of  the  United  States  ren- 
dered its  decision  in  the  Hyde  Case,  242  U.  S.  261,  37  Sup.  Ct.  82,  61  L.  Ed. 
286,  holding  claims  1,  2,  3,  5,  6,  7,  and  12  of  the  patent  to  be  valid,  and  claims 
9,  10,  and  11  to  be  invalid.  The  plaintiffs  filed  a  supplemental  and  amended 
bill  on  MHy  1,  1917,  during  the  trial  of  the  case  on  the  merits,  pleading  a  dis- 
claimer tiled  by  them  on  March  28, 1917,  and  charging  continued  infringement 
of  claims  9,  10,  and  11  of  the  patent,  as  limited  by  said  disclaimer,  and  of  the 
remaining  claims. 

To  the  plaintiffs*  supplemental  and  amended  bill  of  complaint  defendant 
filed  its  answer  on  May  4,  1917,  denying  infringement  and  the  validity  of  the 
patent  by  reason  of  lack  of  novelty  and  invention;  alleged,  further,  that 
the  patent  had  become  wholly  void  and  invalid  by  reason  of  the  unreasonable 
neglect  and  delay  of  the  plaintiffs  to  file  a  proper  or  any  disclaimer  in 
writing  to  claims  9,  10,  and  11,  held  to  be  invalid  by  the  Supreme  Court  in 
the  Hyde  Case ;  alleged,  also,  an  estoppel  against  the  claim  of  infringement  by 
the  use  by  the,  defendant  of  an  amount  of  oil  exceeding  five-tenths  of  1  per 
cent,  on  the  weight  of  the  ore,  basing  this  defense  upon  a  statement  made 
by  one  of  plaintiffs*  counsel  in  the  Supreme  Court  of  the  United  States,  in 
the  Hyde  Case,  that  the  invention  described  in  the  patent  was  not  readied 
or  practiced  until  the  amount  of  oil  fell  to  or  below  five-tenths  of  1  per 
cent,  on  the  weight  of  ore  treated  by  the  process. 

Upon  the  issues  thus  presented  voluminous  testimony  was  taken  upon  all 
the  questions  involved,  which,  as  stated,  were  substantially  the  issues  in  the 
Hyde  Case,  restated  and  reconsidered  by  the  lower  court  in  the  present  case. 
The  court  thereupon  entered  a  decree  in  favor  of  the  plaintiffs,  in  accordance 
with  the  conclusions  of  the  opinion,  holding  that  the  plaintiffs  were  the 
owners  of  the  patent  in  suit;  that  the  processes  employed  by  the  defendant, 
both  before  and  after  the  filing  of  the  bill  of  complaint,  to  and  including 
January  7,  1917,  embodied  the  invention  of  the  patent,  and  infringed  claims 
1,  2,  .%  5,  6,  7,  and  12  thereof,  and  claims  9,  10,  and  11,  as  limited  by  said 
disclaimer;  and  that  the  processes  employed  by  the  defendant  from  the 
7th  day  of  January,  1917,  down  to  and  through  the  time  of  the  trial,  em- 
bodied the  invention  of  the  patent,  and  infringed  claims  1,  2,  3,  and  12 
thereof,  and  claims  9,  10,  and  11,  as  limited  by  the  said  disclaimer.  The  de- 
cree granted  a  permanent  injunction  against  the  further  use  of  such  process 
by  defendant,  and  directed  that  an  accounting  be  had  for  the  assessment  of 
damages  accruing  from  such  use.  From  that  decree  the  defendant  has  ap- 
pealed to  this  court. 

Thomas  F.  Sheridan,  of  Chicago,  III,  Frederick  P.  Fish,  of  Boston, 
Mass.,  J.  Edgar  Bull,  of  New  York  City,  J.  Bruce  Kremer,  L.  P.  San- 
ders, and  All  C.  Kremer,  all  of  Butte,  Mont.,  and  Kurnal  R.  Babbitt, 
of  New  York  City,  for  appellant. 

Henry  D.  WiUiams,  Wm.  Houston  Kenyon,  and  Lindley  M.  Gar- 
rison, all  of  New  York  City,  Garret  W.  McEnerney,  of  San  Fran- 
cisco, Cal.,  and  Odell  W.  McConnell,  of  Helena,  Mont.,  for  appel- 
lees. 

Before  ROSS,  MORROW,  and  HUNT,  Circuit  Judges. 


ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  Notwith- 
standing the  strenuous  contentions  on  both  sides  of  this  litigation,  and 
the  very  elaborate  preparations  and  able  arguments  of  many  distin- 
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guished  counsel,  we  can  but  regard  the  case  as  a  very  plain  one.  To 
start  with,  the  law  is  too  well  established,  to  require  discussion  or  the 
citation  of  authorities,  that  the  patentee's  rights  under  a  patent  are 
governed  and  limited  by  its  valid  claims — its  specifications  being  refer- 
red to  only  as  illustrative  of  the  true  meaning  of  the  claims.  It  is 
equally  well  settled  law  that  the  mere  result  of  an  invention  is  not  pat- 
entable ;  nor  is  froth,  or  scum,  or  pine  oil,  or  any  other  kind  of  oil,  or 
oleic  acid,  patentable  as  such. 

In  their  specifications  the  patentees  of  the  patent  in  suit  declare  that 
their  invention  "relates  to  improvements  in  the  concentration  of  ores, 
the  object  being  to  separate  metalliferous  matter,  graphite,  and  the 
like,  from  gangue  by  means  of  oils,  fatty  acids,  or  other  substances 
which  have  a  preferential  affinity  for  metalliferous  matter  over 
gangue";  but,  of  the  claims  of  their  patent  adjudged  by  the  court  be- 
low to  have  been  infringed  by  the  appellant,  not  one  specifies  any  par- 
ticular kind  of  oil,  although  the  fifth  and  sixth  specify  as  one  of  their 
constituents  "a  small  proportion  of  oleic  acid  (which  is  an  acid  exist- 
ing in  most  fats  in  combination  with  glycoral),  amounting  to  0.02-0.5 
per  cent,  on  the  ore.*'  And  we  do  not  understand  it  to  be  contended 
that  the  appellant  uses  any  oleic  acid  in  its  process. 

It  is  not  denied  that  at  the  time  of  the  invention  in  question  the  affin- 
ity of  oil  for  the  metalliferous  portion  of  powdered  ore,  when  mixed 
with  water,  was  well  known,  as  well  as  the  further  fact  that  the  agi- 
tation of  such  a  mixture  with,  as  well  as  without,  the  addition  of  acid, 
would  carry  the  metalliferous  portions  to  the  surface  of  the  mixture 
and  the  gangue  to  the  bottom ;  certainly  those  facts  could  not  be  suc- 
cessfully denied,  in  view  of  the  numerous  references  to  the  prior  state 
of  the  art  made  in  the  opinion  of  this  court  when  this  patent  was  last 
under  consideration  here,  and  when  the  whole  patent  was  by  this  court 
held  void  as  lacking  invention.  214  Fed.  100,  130  C.  C.  A.  576.  That 
judgment  was,  it  is  true,  reversed  by  the  Supreme  Court,  242  U.  S.  261, 
37  Sup.  Ct.  82,  61  L.  Ed.  286.  In  doing  so,  however,  the  Supreme 
Court  held  invalid  claims  9,  10,  and  11  of  the  patent,  each  of  which 
claims  was  for  "a  small  quantity  of  oil."  So  that  it  is  plain  the  appel- 
lees are  not  entitled  to  be  protected  in  the  use  of  "a  small  quantity  of 
oil"  of  any  kind,  which,  as  is  obvious,  is  a  wholly  indefinite  quantity. 

In  holding  claims  Nos.  1,  2,  3,  5,  6,  7,  and  12  of  the  patent  valid  to 
the  extent  that  it  did,  the  Supreme  Court,  after  pointing  out  in  its  opin- 
ion that  there  were  many  investigators  at  work  in  the  field  to  which 
the  process  in  suit  related  when  the  patentees  came  into  it,  and  that  it 
was  while  engaged  in  study  of  prior  kindred  processes  that  their  dis- 
covery was  made,  said: 

"While  the  evidence  in  the  case  makes  it  clear  that  they  discovered  the 
final  step  which  converted  experiment  into  solution,  'turned  failure  into  suc- 
cess' [the  former  patents  having  used  so  much  oil  as  to  make  its  cost  prohibi- 
tive—our observation]  (The  Barbed  Wire  Patent,  143  U.  S.  275,  12  Sup.  Ct. 
443,  450,  36  L.  Ed.  154),  yet  the  investigations  preceding  were  so  informing 
that  this  final  step  was  not  a  long  one,  and  the  patent  must  be  confined  to 
the  results  obtained  by  the  use  of  oil  within  the  proportions  often  described 
in  the  testimony  and  in  the  claims  of  the  patent  as  ^critical  proportions,* 
'amounting  to  a  fraction  of  1  per  cent  on  the  ore.' " 
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Amounting  to  a  fraction  of  1  per  Cent,  on  the  ore  is  very  far  from 
saying  amounting  to  every  fraction  of  1  per  cent,  on  the  ore.  A  frac- 
tion is  one  thing;  every  fraction  is  a  very  different  thing.  It  is  ob- 
vious, we  think,  that  if  the  Supreme  Court  had  meant  to  extend  the 
scope  of  claims  1,  2,  3,  5,  6,  7,  and  12  of  the  patent  to  1  per  cent,  of 
oil  on  the  ore,  as  is  here  contended  by  the  appellees,  it  would  not  have 
said  anything  about  any  fraction  of  1  per  cent. — certainly  there  would 
have  been  no  necessity  for  doing  so,  and  certainly  the  use  of  such  spe- 
cific language  as  it  employed  without  a  purpose  cannot  be  justly  im- 
puted to  that  great  tribunal.  That  the  "critical  proportions"  "amount- 
ing to  a  fraction  of  1  per  cent,  on  the  ore/'  so  protected  by  the  Supreme 
Court  in  its  decision,  does  not  include  every  fraction  of  1  per  cent,  on 
the  ore,  is,  we  think,  very  clearly  shown  by  the  same  opinion,  where, 
after  describing  the  prior  state  of  the  art,  the  court  said : 

"Into  this  field  of  Investigation  at  this  state  of  its  development  came  the 
patentees  of  the  patent  In  suit  They  were  experienced  metallurgists  of 
London,  of  inventive  genius  and  with  financial  resources,  and  they  entered  upon 
an  investigation  of  the  processes  of  oil  concentration  of  ores,  which  was  con- 
tinued tlirough  several  years,  and  consisted  of  a  very  extended  series  of  ex- 
periments, in  which  the  quantities  of  oU,  of  water,  and  of  acid  used,  and  the 
extent  and  character  of  the  agitation  of  the  mass  imder  treatment  resorted 
to,  were  varied  to  an  almost  unparalleled  extent  as  to  each  factor,  and  the 
results  were  carefully  tabulated  and  interpreted.  It  was  while  pursuing  a 
comprehensive  investigation  of  this  character,  having,  as  the  evidence  shows, 
the  special  purpose  in  mind  at  the  time  to  trace  tlie  effect  on  the  results  of 
the  process  of  a  reduction  to  the  vanishing  point  of  the  quantity  of  oU  used, 
that  the  discovery  embodied  in  the  patent  in  suit  was  made.  The  experiment- 
ers were  working  on  the  Cattermole  *nietal  sinking  process*  as  a  basis,  when 
it  was  discovered  that  the  granulation  on  which  the  process  depended  prac- 
tically ceased  when  the  oleic  acid  (oil)  was  reduced  to  about  five- tenths  of  1 
per  cent.  *on  the  ore.*  It  was  observed,  however,  that,  as  the  amount  of 
oleic  acid  was  further  reduced  and  the  granulation  diminished,  there  was  an 
increase  in  the  amount  of  'fioat  froth'  which  collected  on  the  surface  of  the 
mass,  and  .that  the  production  of  this  froth  reached  its  maximum  when 
about  one-tenth  of  1  per  cent.,  or  slightly  less,  'on  the  ore,*  of  oleic  acid  was 
used.  This  froth,  on  collection,  was  found  to  consist  of  air  bubbles,  modified 
by  the  presence  of  the  minute  amount  of  oil  used,  and  holding  in  mechanical 
suspension  between  70  per  cent,  and  80  per  cent,  of  the  total  mineral  content 
of  the  mass  treated.  It  was  promptly  recognized  by  the  patentees  that  this 
froth  was  not  due  to  the  liberation  of  gas  in  the  mass  treated  by  the  action 
of  the  dilute  acid  used,  and  its  formation  was  at  once  attributed  in  large  part 
to  tlie  presence  of  the  air  introduced  into  the  mixture  by  the  agitation,  which 
had  been  resorted  to,  to  mix  the  oil  with  the  particles  of  crushed  ore,  which 
air,  in  bubbles,  attached  itself  to  the  mineral  particles,  slightly  coated  as  they 
were  with  what  was  necessarily  an  infinitesimal  amount  of  oil,  and  floated 
them  to  the  surface.  The  extent  of  the  agitation  of  the  mass  had  been  in- 
creased as  the  experiments  proceeded,  until  the  *series  of  Gabbett  mixers, 
fitted  with  the  usual  baffles,  were  speeded  at  from  1,000  to  1,100  revolutions 
per  minute.*  A  careful  consideration  of  the  record  in  this  case  convinces  us 
that  the  facts  with  respect  to  the  process  of  the  patent  in  suit  are  not  over- 
stated by  the  plaintiffs'  witness,  Adolf  Llebman,  an  expert  of  learning  and 
experience,  when  he  says  In  substance:  *The  present  invention  differs  essen- 
tially from  all  previous  results.  It  is  true  that  oil  is  one  of  the  substances 
used,  but  it  is  used  in  quantities  much  smaller  than  was  ever  heard  of,  and 
It  produces  a  result  never  obtained  before.  The  minerals  are  obtained  in  a 
froth  of  a  peculiar  character,  consisting  of  air  bubbles  which  in  their  covering 
film  have  the  minerals  Imbedded  In  such  manner  that  they  form  a  complete 
surface  all  over  the  bubbles.    A  remarkable  fact  with  regard  to  this  froth  Is 
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that,  although  the  very  slight  and  easily  destructible  air  bubbles  are  covered 
with  a  heavy  mineral,  yet  the  froth  is  stable  and  utterly  different  from  any 
froth  known  before,  being  so  permanent  in  character  that  I  have  personally 
seen  it  stand  for  24  hours  without  any  change  having  taken  place.  The 
simplicity  of  the  operation,  as  compared  with  the  prior  attempts,  is  startling. 
All  that  has  to  be  done  is  to  add  a  minute  quantity  of  oil  to  the  pulp,  t» 
which  acid  may  or  may  not  be  added,  agitate  for  from  2^^  to  10  minutes, 
and  then  after  a  few  seconds  collect  from  the  surface  the  froth,  which  will 
contain  a  large  percentage  of  the  minerals  present  in  the  ore.'  It  is  not 
necessary  for  us  to  go  into  a  detailed  examination  of  the  process  in  suit  to 
distinguish  it  from  the  processes  of  the  patents  relied  on  as  anticipations, 
convinced  as  we  are  that  the  small  amount  of  oil  used  makes  it  clear  that 
the  lifting  force  which  separates  the  metallic  particles  of  the  pulp  from  the 
other  substances  of  it  is  not  to  be  found  principally  in  the  buoyancy  of  the 
oil  used,  as  was  the  case  in  prior  processes,  but  that  this  force  is  to  be 
found,  chiefly,  in  the  buoyancy  of  the  air  bubbles  introduced  into  the  mix- 
ture by  an  agitation  greater  than  and  different  from  that  which  had  been 
resorted  to  before,  and  that  this  advance  on  the  prior  art  and  the  resulting 
froth  concentrate  so  different  from  the  product  of  other  processes  make  of 
it  a  patentable  discovery  as  new  and  original  as  it  has  proved  useful  and 
economical." 

Nothing,  it  seems  to  us,  can  be  clearer  from  the  foregoing  quota- 
tions from  the  opinion  of  the  Supreme  Court  than  that  it  did  not  in- 
tend to  extend  the  monopoly  of  the  patent  in  suit  to  the  use  of  1  per 
cent,  of  oil  oh  the  ore ;  for  it,  in  effect,  thereby  distinctly  declares  and 
adjudges  that  the  discovery  of  the  appellee  "experimenters"  only  rose  to 
the  dignity  of  invention  when  they  ascertained  that  the  desired  results 
could  be  and  were  obtained  by  the  use  of  five-tenths  (one-half)  of  1 
per  cent,  of  oil  on  the  ore,  with  still  better  results  as  the  quantity  was 
reduced,  to  the  vanishing  point  at  less  than  one-tenth  of  1  per  cent. 
The  quantity  of  oil  that  gave  birth  to  the  invention — ^five-tenths  (one- 
half)  of  1  per  cent,  on  the  ore  (at  which  point  no  more  granulation  ex- 
ists)—to  the  lesser  and  extreme  limit  of  the  minute  quantity  (less  than 
one-tenth  of  1  per  cent.)  at  which  the  desired  result  ceases  are  the  "crit- 
ical proportions"  "amounting  to  a  (italic  ours)  fraction  of  1  per  cent, 
on  the  ore,"  to  which  the  appellees'  patent  is  "confined"  by  the  Supreme 
Court,  as  we  understand  its  opinion. 

And  that  is  just  what  appears  from  the  present  record  was  the  con- 
tention of  the  present  appellees  before  the  Supreme  Court  on  the  ar- 
gument of  their  appeal  from  the  judgment  of  this  court  holding  that 
there  was  no  invention  in  what  they  did ;  for  it  is  undisputed  that  on 
the  argument  of  that  appeal  this  coUoquy  occurred  between  two  of  the 
justices  and  two  of  the  attorneys  for  the  then  appellants  and  the  pres- 
ent appellees : 

"Mr.  Justice  McReynolds:  I  would  like  to  ask  you  when  in  this  process 
of  reduHng  oil  your  invention  came  into  existence. 

*'Mr.  Kenyon:   At  about  one-half  of  1  per  cent,  of  oil. 

"Mr.  Justice  McReynolds:  Before  you  got  to  the  one-half  of  1  per  cent  did 
you  have  any  invention? 

"Mr.  Kenyon:  We  were  passing  from  the  region  of  Cattermole,  which  was  a 
distinct — 

"Mr.  Justice  McReynolds:  I  want  to  know  when  your  Invention  came  into 
existence. 

"Mr.  Kenyon:  This  invention  was  not  reached,  I  should  say  from  those 
figures,  until  about  0.5 — that  is  one-half  of  1  per  cent — of  oil  was  reached. 
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"Mr.  Justice  McReynolds:  At  1  per  cent,  you  had  no  InventlonT 

"Mr.  Kenyon:   No. 

•*Mr.  Justice  McReynolds:  At  one-half  of  1  per  cent,  you  did  have  Invention? 

"Mr.  Kenyon:  It  began  to  come;  remote,  but  it  began  to  come.  At  0.3  of  1 
per  cent  the  flow  vastly  Increased.  At  0.1  of  1  per  cent  the  flow  again 
vastly  increased. 

"Mr.  Justice  McReynolds:  When  this  flow  is  more  than  one-half  of  1  per 
cent,  of  oil  it  does  not  infringe? 

"Mr.  Kenyon:    It  does  not  infringe. 

"Mr.  Justice  Pitney:  What  have  you  to  say  in  answer  to  what  Mr.  Scott 
said  the  other  day,  to  the  effect  that  1.8  per  cent.,  or  perhaps  more,  of  oil 
would  give  the  same  result  with  increased  agitation? 

"Mr.  Williams:  Absolutely  no. 

"Mr.  Kenyon:   It  would  not. 

"Mr.  Justice  Pitney:  I  understood  him  to  say  so  yesterday,  and  I  supposed 
there  was  something  in  the  record  to  justify  it 

"Mr.  Kenyon:   Nothing;    that  will  be  a  part  of  ray  argument" 

It  results,  from  the  views  above  expressed  and  from  the  similar  ones 
expressed  in  the  concurring  opinion  of  Judge  HUNT,  that  the  decree 
appealed  from  must  be  and  is  reversed,  and  the  case  remanded,  with 
directions  to  the  court  below  to  so  modify  its  decree  as  to  accord  with 
the  opinioris  of  the  majority  of  this* court — ^the  appellant  to  recover  its 
costs  on  this  appeal. 

HUNT,  Circuit  Judge  (concurring).  I  will  briefly  state  the  ground 
upon  which  my  concurrence  rests : 

The  Supreme  Court,  in  sustaining  the  claims,  carefully  noted  those 
which  were  limited  to  a  fraction  of  1  per  cent.,  and  the  decision  ex- 
plicitly confined  the  patent  to  the  results  obtained  by  the  use  of  oil 
within  the  proportions  often  described  in  the  testimony  and  in  the 
claims.  Claims  1,  2,  and  3  use  the  language,  "amounting  to  a  fraction 
of  1  per  cent,  on  the  ore."  Claims  5,  6,  and  7  express  amounts,  per- 
centages on  the  ore.  Claim  12  uses  the  words  of  limitation,  "amount- 
ing to  a  fraction  of  1  per  cent,  of  oil  on  the  ore."  Claims  9,  10,  and 
11  make  no  reference  to  a  fraction  of  1  per  cent.,  but  do  contain  the 
words,  "a  small  quantity  of  oil." 

The  essence  of  the  invention  was  in  the  use  of  this  extremely  small 
fraction  of  1  per  cent.,  and  the  Supreme  Court,  while  sustaining  the 
fraction  of  1  per  cent,  claims,  held  invalid  the  small  quantity  claims, 
9,  10,  11,  because  they  were  too  broad.  No  monopoly  could  be  given 
on  the  use  of  a  small  quantity  of  oil  for  that  was  old.  It  was  new, 
however,  to  avoid  the  use  of  larger  quantities.  The  patent  must  be 
confined  to  the  use  of  critical  proportions.  Now,  keeping  in  mind  that 
by  the  decision  the  court  has  limited  the  invention  to  the  critical  pro- 
portions often  described  by  the  testimony  and  in  the  claims,  we  natural- 
ly ask:  What  are  the  critical  proportions  described  in  the  specifica- 
tions?   Page  1,  line  79,  of  the  specification  says: 

"To  this  is  added  a  very  small  proportion  of  oleic  acid  (say  from  0.02  per 
cent  to  0.5  per  cent,  on  ttie  weiglit  of  the  ore)." 

And  on  line  96  we  have : 

"The  minimum  amount  of  oleic  add  which  can  be  used  to  effect  the  flotation 
of  the  mineral  in  the  form  of  froth  may  be  under  0.1  per  cent,  of  the  ore,  but 
this  proportion  has  been  found  suitable  and  economicaL" 
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We  thus  have  given  to  us  one-half  of  1  per  cent,  or  less  as  the  crit- 
ical proportion  described — preferably  one-tenth  of  1  per  cent,  is  to  be 
used. 

We  also  ask :  What  is  the  evidence  wherein  there  is  often  described 
the  "critical  proportion"?  A  summary  of  it  is  that  it  is  very  nearly 
one-tenth  of  1  per  cent,  or  two-tenths  of  I  per  cent,  as  may  be  required 
for  particular  ore.  All  through  the  eviHence  it  appears  that  minute 
and  critical  amounts  of  oil  are  to  be  used  as  necessary  to  make  the  pro- 
cess successful.  From  one  pound  of  oil  to  the  ton  of  ore  (five-hun- 
dredths  of  1  per  cent.)  to  four  pounds  per  ton  (two-tenths  of  1  per 
cent.)  were  the  Hmits  in  practical  work  as  stated  by  witnesses. 

Again,  when  counsel  had  the  colloquy  (quoted  in  the  opinion  of 
Judge  ROSS)  with  the  Supreme  Court,  the  guiding  thought  evident 
in  the  mind  of  the  inquiring  justices  was  to  stamp  precision  upon  the 
point  when  invention  in  the  process  began  to  appear.  With  apparent 
definite  purpose  of  meeting  the  interrogatories,  plaintiff  told  the  court 
that  "invention**  began  to  come  when  in  the  descending  uses  of  per- 
centages of  oil  as  small  a  quantity  as  five-tenths  of  1  per  cent,  was  used, 
and  was  first  present  when  three  and  two-tenths  of  1  per  cent,  was 
used.  Of  course,  a  court  should  cautiously  consider  a  response  often 
quickly  made  by  counsel  in  answer  to  questions  put  from  the  bench 
lest  an  injustice  may  follow  by  attaching  undue  weight  to  an  isolated 
argumentative  answer.  But  in  this  matter  we  are  earnestly  trying  to 
gather  the  scope  and  accurate  meaning  of  the  expressed  thought  of  the 
court.  We  may  therefore  refer  to  the  fact  that  the  exact  position  of 
the  plaintiff  as  to  the  invention  was  called  for,  not  once,  but  twice, 
not  generally,  nor  indirectly,  but  positively,  simply  and  unequivocally. 
Hence,  in  the  controversy  as  to  the  true  interpretation  of  the  opinion 
the  questions  put  and  answers  given  may  be  fairly  resorted  to,  not  as 
conclusive  at  all,  but  as  aids  toward  a  better  understanding  of  the 
statement  of  the  limitations  of  the  claims  of  the  patent  and  of  the 
definition  of  the  invention  included  in  its  language. 

Nor  do  I  think  there  is  ground  for  saying  that  discrimination  was 
had  between  known  oils — whether  vegetable,  mineral,  or  animal.  To 
oily  liquids  which  have  a  "preferential  affinity  to  metalliferous  mat- 
ter" must  the  plaintiffs  be  held,  and  in  using  kerosene  or  fuel  oil  de- 
fendants are  but  employing  oils  which  the  patents  authorize  the  use  of; 
and  when  defendants  use  proportions  beyond  the  critical  ones  of  oil — 
not  oleic  acid,  but  other  oils — they  are  not  infringing.  Oils  doubtless 
vary  in  being  adaptable  for  use.  Some  will  probably  secure  more  froth 
than  others,  and  oil  formulae  may  in  their  ingredients  depend  upon 
the  particular  ore  to  be  treated  and  upon  the  economic  relationship  to 
the  problem  under  solution.  But  the  froth  developed  in  using  the 
minute  quantities  of  oil  is,  I  think,  essentially  of  a  character  like  the 
froth  shown  when  different  quantities  of  oil  are  used — the  difference 
being  largely  by  reason  of  a  special  quantity  or  kind  of  oil  or  the  special 
extent  of  the  agitation  applied.  The  experiments  made  before  us  prove 
this. 

In  the  Cattermole  process  the  froth  was  held  to  be  distinguishable 
from  the  froth  produced  in  the  patented,  process  of  the  critical  pro- 
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portion  of  oil  by  the  fact  that  certain  remarkable  and  great  results  come 
from  the  use  of  the  critical  proportion  which  were  not  obtained  when 
the  quantity  used  in  the  Cattermole  process  was  employed.  By  using 
the  critical  proportion  of  oil  as  defined,  patentees  get  the  maximum 
froth.  They  have  discovered  a  process — ^not  a  froth — and  the  process 
is  Umited  to  the  use  of  oil  in  the  specified  critical  proportion. 

The  sequel  of  these  views  is  that,  inasmuch  as  defendants  keep  out 
of  the  limits  made  for  the  plaintiff  by  the  decision  of  the  Supreme 
Court  by  using  more  than  the  critical  proportion,  they  do  not  use  plain- 
tiff's process. 

MORROW,  Circuit  Judge  (concurring  in  part  and  dissenting  in 
part).  I  concur  in  the  opinion  of  the  majority  of  the  court  that  the 
decree  should  be  reversed,  but  I  do  not  concur  in  the  direction  that  the 
bill  be  dismissed.  I  am  of  opinion  that  the  use  of  an  oil  or  oily  liquid 
in  defendants'  separation  process  in  a  quantity  not  amounting  to  more 
than  a  fraction  of  1  per  cent,  on  the  ore  is  within  the  express  terms 
of  claims  1,  2,  3,  and  12  of  plaintiffs'  patent,  and  is  an  infringement 
of  such  patent.  But  I  am  of  opinion  that  the  use  of  oil  or  oily  liquid 
in  a  quantity  amounting  to  more  than  a  fraction  of  1  per  cent,  on  the 
ore  is  not  within  the  terms  of  claims  1,  2,  3,  and  12,  and  is  therefore 
not  an  infringement  upon  plaintiffs'  process,  and  that  a  decree  should 
be  entered  accordingly. 

The  direction  of  the  Supreme  Court  in  Mineral  Separation,  Ltd.,  v, 
Hyde,  242  U.  S.  261,  37  Sup.  Ct.  82,  61  L.  Ed.  286,  is  that: 

"The  patent  must  be  confined  to  the  results  obtained  by  the  use  of  oU  with- 
in the  proportions  often  described  in  the  testimony  and  in  the  claims  of 
the  i)atent  as  critical  proportions,  amounting  to  a  fraction  of  1  per  cent  on 
the  ore." 

The  term  "critical  proportions"  is  not  used  in  the  claims  of  the  pat- 
ent, but  such  proportions  were  described  in  the  testimony  in  the  Hyde 
Case  as  the  application  of  a  small  but  exact  quantity  of  oil  to  different 
ores  and  always  within  the  range  of  the  treatment  of  "a  fraction  of 
1  per  cent,  on  the  ore,"  never  to  the  treatment  of  different  ores  within 
the  range  of  "one-half  of  1  per  cent.,"  except  in  the  use  of  oleic  acid 
and  that  upon  certain  ores  such  as  Broken  Hill  ores.  The  application 
of  the  term  "critical  proportions"  in  the  use  of  oil  on  ores  generally 
within  a  range  of  "one-half  of  1  per  cent."  was  discovered  by  counsel 
for  appellant  in  this  case,  and  so  far  as  appears  from  the  record  was 
revealed  to  the  public  for  the  first  time  in  this  court. 

The  colloquy  between  Mr.  Justice  McReynolds  and  Mr.  Kenyon, 
counsel  for  appellant  in  the  Supreme  Court  in  the  Hyde  Case  re- 
ferred to  by  Judge  ROSS  in  his  opinion  related  to  the  use  of  oleic 
acid  on  Broken  Hill  ores,  concerning  which  I  do  not  understand  that 
there  is  any  controversy.  I  think  the  direction  of  the  Supreme  Court 
that  "the  patent  must  be  confined  to  the  results  obtained  by  the  use 
of  oil  within  the  proportions  *  *  *  'amounting  to  a  fraction  of 
1  per  cent,  on  the  ore,' "  means  just  what  it  says,  and  that  within  such 
proportions  the  process  described  in  the  patent  is  held  by  the  Supreme 
Court  to  be  a  valid  discovery  protected  by  the  specifications  and  claims 
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numbered  1,  2,  3,  and  12.  The  Supreme  Court  does  not  say  that  the 
patent  must  be  confined  to  the  oleic  acid  claims  (claims  5,  6,  and  7), 
nor  does  it  say  that  the  other  claims  of  the  patent  must  be  confined  to 
the  use  of  oil  in  the  fraction  mentioned  in  those  claims.  Had  the  Su- 
preme Court  intended  that  the  scope  of  the  patent  should  be  confined  to 
the  use  of  oil  in  the  proportion  not  to  exceed  one-half  of  1  per  cent, 
on  the  ore,  it  would  certainly  have  said  so  in  so  many  words,  and 
would  not  have  left  it  to  be  inferred  that  the  patent  must  be  confined 
to  results  obtained  by  the  use  of  oil  in  such  proportions  as  are  limited 
in  claims  5,  6,  and  7.  For  what  purpose  does  the  court  hold  claims  1, 
2,  3,  and  12  valid?  Manifestly,  because  these  claims  provide  for  the 
use  of  oil  in  the  proportions  "amounting  to  a  fraction  of  1  per  cent, 
on  the  ore" ;  that  is  to  say,  upon  ores  generally. 

The  specifications  mention  the  fact  that  the  ores  were  not  all  alike, 
and  that  different  ores  may  require  the  use  of  different  proportions 
of  oily  material  in  order  to  secure  the  desired  separation  of  metallif- 
erous matter  from  the  gangue  by  the  production  of  a  froth.  The  Su- 
preme Court  commenting  upon  this  variation  in  the  requirements  of 
the  process  said : 

"Such  variation  of  treatment  must  be  within  the  scope  of  the  claims,  and 
the  certainty  which  the  law  requires  in  patents  is  not  greater  than  is  reason- 
able, having  regard  to  their  subject-matter.  The  composition  of  ores  varies 
infinitely,  each  one  presenting  its  special  problem,  and  it  is  obviously  impossi- 
ble to  specify  in  a  patent  the  precise  treatment  which  would  be  most  success- 
ful and  economical  in  each  case.  The  process  is  one  for  dealing  with  a 
large  class  of  substances  and  the  range  of  treatment  within  the  terms  of 
the  claims,  while  leaving  something  to  the  skill  of  persons  applying  the 
invention,  is  clearly  sufficiently  definite  to  guide  those  skilled  in  the  art  to 
its  successful  application,  as  the  evidence  abundantly  shows." 

The  use  of  oleic  acid  on  Broken  Hill  ore  was  the  oil  and  the  ore  of 
the  discovery,  and  the  proportion  of  the  oil  used  is  described  in  claims 
5,  6,  and  7,  but  how  about  the  use  of  other  oils  on  other  than  Broken 
Hill  ores?  The  proportions  required  for  oleic  acid  on  Broken  Hill 
ores  had  been  determined  by  actual  tests,  but  other  oils  and  other  ores 
had  not  been  fully  tested  and  the  application  of  the  process  might  re- 
quire a  different  proportion  of  oily  material  upon  a  different  class  of 
ores.  To  meet  such  a  contingency,  claims  1,  2,  3,  and  12  call  for  the 
use  of  an  oil  or  oily  liquid  "amounting  to  the  fraction  of  1  per  cent, 
on  the  ore."  Furthermore,  in  declaring  claims  9,  10,  and  11  invalid, 
the  Supreme  Court  clearly  did  so  because  such  claims  were  not  con- 
fined to  the  use  of  oil  "amounting  to  a  fraction  of  1  per  cent,  on  the 
ore."  The  claim  was  for  the  use  of  "a  small  quantity  of  oil,"  which 
might  be  a  quantity  more  than  "a  fraction  of  1  per  cent,  on  the  ore." 

The  validity  of  the  other  claims  in  controversy  having  been  sustained 
upon  their  limitation  of  the  use  of  oil  within  the  proportion  "amount- 
ing to  a  fraction  of  1  per  cent,  on  the  ore/'  it  followed  that  claims  9, 
10,  and  11  were  held  invalid  because  they  were  not  so  confined,  and 
were  therefore  too  broad.  The  disclaimer  accordingly  disclaims  from 
claims  9,  10,  and  11  of  the  patent  "any  process  of  concentrating  pow- 
dered ores,  excepting  where  the  results  obtained  are  the  results  ob- 
162C.C.A.— 25 
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tained  by  the  use  of  oil  in  a  quantity  amounting  to  a  fraction  of  1 
per  cent,  on  the  ore."  Such  language  was  strictly  in  accordance  with 
the  decision  of  the  Supreme  Court,  and  I  think  a  sufficient  rejection 
of  the  excess  from  the  invention  claimed,  leaving  the  patent  in  the 
form  limited  by  the  opinion  of  the  Supreme  Court. 

With  respect  to  the  objection  that  the  disclaimer  was  not  filed  in 
time,  the  mandate  of  the  Supreme  Court  became  effective  January 
13,  1917,  decreeing  the  patent  to  be  invalid  as  to  claims  9,  10,  and  11, 
but  valid  as  to  the  other  claims  in  issue.  On  March  28,  1917,  the 
plaintiffs  filed  their  disclaimer,  some  time  before  the  right  to  petition 
for  a  rehearing  in  the  Supreme  Court  had  expired.  Considering  the 
importance  of  the  procedure  to  be  followed,  the  residence  of  the  pat- 
entees in  another  country,  and  the  consequent  delay  in  communica- 
tion, the  date  of  filing  was  not  unreasonably  delayed. 


(250  Fed.  250) 

MECCANO.  limited,  v.  JOHN  WANAMAKER,  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit     March  24,  1918.) 

No.  40. 

1.  Patents  C=»,'^27 — Sun  roB  Infringement — Pmor  Adjudication. 

A  decree  for  infringement  against  a  manufacturer  is  not  conclusive 
upon  a  purcliaser  in  a  pending  suit  as^dnst  him,  even  though  the  manu- 
facturer is  taking  part  in  the  defense. 

2.  Appeal  and  Error  <g=>1175(7) — ^Appeal  froi£  Interlocutory  Order — ^En- 

try OP  B^NAL  Decree. 

If  in  any  case  an  appellate  court,  on  an  appeal  from  an  order  granting 
a  preliminary  injunction,  may  enter  a  decree  for  complainant  on  the 
merits,  the  power  is  limited  to  cases  in  which  the  court  can  see  that 
the  whole  issue  can  be  disposed  of  at  once,  without  injustice  to  the  parties. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  Meccano,  Limited,  against  John  Wanamaker,  New 
York.  From  an  order  granting  a  preliminary  injunction,  defendant 
appeals.  On  motion  of  complainant  for  decree  on  the  merits.  De- 
nied. 

This  was  a  motion  for  a  "decision  on  the  merits  of  this  cause*'  hy  thLs 
court  under  the  following  circumstances:  A  suit  was  brought  in  the  District 
Court  for  the  Southern  District  of  New  York  for  an  injunction  for  infringe- 
ment of  a  copyright,  and  of  a  patent,  and  for  unfair  competition  in  the  manu- 
facture of  a  mechanical  toy  in  absolute  imitation  of  the  plaintiff's.  The 
plaintiff  applied  for  and  got  an  injunctioi\  pendente  lite  (241  Fed.  133),  from 
which  the  defendant  appealed.  That  appeal  is  still  pending  undetermined  In 
this  court.  Meanwhile  the  plaintiff  had  in  the  District  Court  required  the 
defendant  to  answer  certain  interrogatories,  by  which  it  appeared  that  the 
defendant  procured  from  one  Wagner  the  toys  wliich  it  sold  in  alleged  un- 
fair competition  and  in  violation  of  the  patent,  and  also  the  **manuals"  which 
went  with  the  toys  and  explained  their  uses,  which  are  alleged  to  infringe 
the  copyright.  The  interrogatories  further  showetl  that  Wagner  had  agreed 
to  hold  the  dofendant  harmless  for  any  sales  of  the  toys  and  manuals,  and 
that  in  pursuance  of  that  undertaking  he  had  taken  a  share  in  the  defense 

^s»For  otber  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Id^cxm 
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of  this  suit.  While  it  did  not  appear  exactly  what  that  share  was,  It  may  be 
assumed,  for  the  purposes  of  the  motion  only,  that  Wagner  has  assumed  the 
chief  conduct  of  the  case,  and  that  the  defendant  remains  only  formally  rep- 
resented. 

The  plaintiff  sued  Wagner  in  Ohio  upon  the  three  same  causes  of  equity 
and  obtained  a  decree  uixm  all.  Later  an  appeal  was  taken  to  the  Circuit 
Court  of  Apjieals  for  the  Sixth  Circuit,  and  the  decree  was  afllrmed  except 
as  to  the  patent,  which  was  declared  invalid,  and  which  the  plaintiff  has 
now  withdrawn  from  this  suit.  No  final  decree  has  been  entered,  and  the 
Ohio  cause  now  stands  for  an  accounting  in  the  District  Court  This  motion 
is  upon  the  record  in  the  Ohio  suit,  which  is  made  a  part  of  the  moving  pa- 
pers, and  it  presupposes  that  this  court  may  pass  a  final  decree  for  the  plain- 
tiff upon  the  appeal  from  the  injunction  pendente  lite,  upon  the  assumption 
that  that  record  is  a  complete  estoppel  agdlnst  the  defendant  here  and  leaves 
open  no  issues  for  determination  between  the  parties. 

Reeve  Lewis,  of  Washington,  D.  C,  and  C.  A.  L.  Massie  and  Ralph 
L.  Scott,  both  of  New  York  City,  for  the  motion. 
H.  A.  Toulmin,  of  Washington,  D.  C,  opposed. 

Before  ROGERS,  Circuit  Judge,  and  LEARNED  HAND  and 
MAYER,  District  Judges. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  We  pass  the  question  of  practice  whether  this  court,  under 
the  doctrine  of  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  488,  20 
Sup.  Ct.  708,  44  L.  Ed.  856,  may  enter  a  decree  for  the  plaintiff  upon 
such  an  appeal  as  that  now  pending.  Mast,  Foos  &  Co.  v.  Stover  Mfg. 
Co.,  supra,  was  a  case  where  the  bill  was  dismissed,  and  no  case  has 
so  far  held  that  the  plaintiff  could  obtain  an  affirmative  decree.  As  we 
think  the  motion  must  be  denied  upon  the  merits,  we  leave  open  the 
question  whether  the  plaintiff  may  in  any  event  so  terminate  the  litiga- 
tion. 

We  further  disregard  the  objection  that  the  Ohio  decree  is  still 
only  interlocutory,  and  therefore  under  general  principles  cannot  in 
any  event  constitute  an  estoppel.  How  far  this  rule  may  be  changed 
when  there  has  been  a  decision  upon  an  appeal  from  such  a  decree, 
and  the  cause  has  been  remanded  to  the  district  court,  we  do  not  say. 
The  reason  for  the  rule  limiting  the  conclusiveness  of  interlocutory  de- 
crees does  not  apply ;  i.  e.,  that  the  decree  still  remains  in  gremio,  since 
the  District  Court  has  no  longer  any  power  to  modify  so  much  as  has 
been  affirmed  Ijy  the  Circuit  Court  of  Appeals.  For  the  purposes  of 
this  motion,  we  may  assume  that,  in  so  far  as  concerns  the  matters  be- 
fore the  Circuit  Court  of  Appeals,  the  issues  have  been  finally  and 
conclusively  determined. 

[1]  Nor,  again,  do  we  consider  how  far  the  effect  of  that  decree 
may  be  to  entitle  the  plaintiff  to  an  injunction  against  the  defendant 
against  selling  any  of  the  toys  or  manuals  which  it  may  buy  from 
Wagner.  This  is  a  question  which  will  arise  upon  the  appeal  from 
the  injunction  pendente  lite,  and  need  not  depend  in  any  sense  upon  the 
estoppel  of  the  defendant  by  that  decree.  It  might,  for  example,  be 
held  under  an  extension  of  the  doctrine  of  Kessler  v.  Eldred,  206  U. 
S.  285,  27  Sup.  Ct.  611,  51  L.  Ed.  1065,  that  the  purchase  of  toys  and 
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manuals  from  Wagner,  which  he  had  been  enjoined  from  selling,  if  not 
in  actual  contempt  of  that  decree,  was  at  least  in  derogation  of  the 
plaintiff's  rights  established  thereby,  and  thus  a  tort  against  it,  re- 
gardless of  the  defendant's  personal  right  to  sell  toys  and  manuals,  if 
bought  from  others,  or  to  manufacture  them  itself  and  sell  them  with- 
out the  co-operation  of  Wagner.  What  we  have  before  us  is  whether, 
conceding  all  this,  the  plaintiff  has  established,  or  can  establish,  in  the 
Ohio  suit,  any  estoppel  which  will  generally  conclude  the  defendant  up- 
on all  the  issues  raised  between  itself  and  the  plaintiff  by  the  pleading* 
in  this  suit. 

We  think  it  clear  that  that  decree  cannot  have  any  such  effect,  an<X 
Judge  Ray  so  ruled  in  Van  Epps  v.  International,  etc.,  Co.  (C.  C.)  12^ 
Fed.  542.  The  cases  which  generally  come  up  are  those  in  which  in  th€ 
first  suit  the  manufacturer  has  intervened  to  protect  the  customer,  and 
it  has  been  held  that  the  decree  then  entered  will  be  a  good  estoppel  in 
the  second  suit  instituted  against  him  individually.  We  may  assume 
that  Wagner's  intervention  here  is  of  such  a  kind  as  would  create  a 
good  estoppel  against  him  in  any  subsequent  case.  The  case  at  bar, 
however,  is  exactly  the  reverse,  and,  unless  all  the  issues  are  the 
same  in  each  case,  we  should  not  dispose  of  the  suit  in  this  summary 
manner.  It  is  apparent  that  some  of  the  issues  are  different  from  those 
litigated  in  Ohio ;  they  involve,  not  only  the  defendant's  right  to  sell 
Wagner's  toys  and  manuals,  but  any  others  which  it  may  procure 
elsewhere.  We  have  no  right  to  assume,  because  the  defendant  allows 
Wagner  to  have  the  chief  conduct  of  the  defense,  that  it  has  abandoned 
all  rights,  except  that  of  getting  the  toys  and  manuals  from  him. 
While  we  do  not  hold  that  the  decree  is  an  estoppel,  taken  strictly, 
even  as  to  those  toys  and  manuals,  we  may  even  suppose  that,  Wagner 
having  now  intervened,  it  is  such.  Still  it  would  make  no  difference 
in  the  result  of  this  motion,  unless  the  issues  here  litigated  were  coex- 
tensive with  the  issues  litigated  in  the  Ohio  suit. 

[2]  At  best  the  rule  in  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  supra, 
is  limited  to  those  cases  in  which  the  court  can  see  that  the  whole  is- 
sues can  be  disposed  of  at  once  without  injustice  to  the  parties.  What- 
ever may  be  the  result  here,  it  is  apparent  that  the  case  involves  more 
than  can  be  so  decided. 

The  motion  is  denied. 
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(260  Fed.  253) 

PANTHER  RUBBER  MFG.  CO.  v.  I.  T.  S.  RUBBER  CO. 

(arcuit  Court  of  Appeals,  Sixth  Circuit    March  15,  1918.) 

No.  2962. 

Patents  ^=»328 — Infringement — Rubber  Heel  Attachment. 

The  Ferguson  patent,  No.  638,228,  for  a  rubber  heel  attachment  for  boot 
and  shoe  heels,  has  for  an  essential  element  and  controlling  feature  a 
raised  marginal  portion  on  the  upper  side  of  the  tip,  leaving  a  substan- 
tial depression  In  the  center.    As  so  construed,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  Panther  Rubber  Manufacturing  Company 
against  the  I.  T.  S.  Rubber  Company.  Decree  for  defendant,  and 
complainant  appeals.    Affirmed. 

For  opinion  below,  see  234  Fed.  377. 

Hull,  Smith,  Brock  &  West,  of  Cleveland,  Ohio  (Hubert  Howson 
and  I.  L.  Broadwin,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

F.  O.  Richey,  of  Elyria,  Ohio,  and  Charles  A.  Brown,  of  Chicago, 
III,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  KILLITS, 
District  Judge. 

PER  CURIAM.  Appellant,  complainant  below,  charged  the  defend- 
ant, the  appellee,  with  infringement  of  the  Ferguson  patent,  No.  638,- 
228,  granted  December  5,  1899,  for  improvement  in  rubber  heel  at- 
tachments; this  patent  having  been  assigned  before  the  commence- 
ment of  this  action  to  complainant.  The  defendant  raised  the  usual 
issues  of  anticipation,  prior  use,  and  a  denial  of  validity  of  the  Fergu- 
son patent  and  of  infringement  thereof.  Interrogatories  were  allowed 
and  answered  on  both  sides,  and  thereupon  the  matter  came  before 
the  court  below  on  a  motion  for  temporary  injunction  and  upon  de- 
fendant's motion  to  dismiss  the  bill.  The  District  Court  denied  the 
motion  for  preliminary  injunction,  and  dismissed  the  bill  upon  defend- 
ant's motion  and  the  evidence  before  it.  A  memorandum  was  filed, 
which  indicates  that  the  court  below  was  of  the  opinion  that  no  in- 
f rihgement  was  shown. 

Examining  the  record,  exhibits,  and  affidavits,  this  court  finds  itself 
compelled  to  concur  with  the  lower  court.  The  issue,  by  pleading  and 
interrogatories,  was  narrowed  to  claim  No.  1  of  the  Ferguson  patent, 

which  reads: 

« 
**A  rubber  heel  atta(4iment  for  boot  and  shoe  heels,  consisting  of  a  heel  sec- 
tion or  body  1  molded  to  a  concavo-convex  form  and  provided  with  a  raised 
marginal  portion  and  openings  therethrough,  substantially  as  £^>ecified." 

A  reading  of  this  claim  upon  the  specifications  and  drawings  of  the 
patent  leaves  no  doubt  that  the  "raised  marginal  portion"  with  which 
the  lift  is  to  be  provided  as  an  essential  element  of  claim  1  refers  to 
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a  margin  on  the  upper  side  of  the  lift,  left  after  the  upper  side  by  cut- 
ting away  or  in  the  operation  of  molding  is  provided  with  a  substan- 
tial depression,  which  depression,  entirely  inclosed  by  a  raised  portion 
when  the  lift  is  engaged  to  the  heel  by  the  ordinary  fastening,  effects 
some  adhesion  through  the  power  of  suction.  We  concur  in  the  theory 
of  the  court  below  that  the  claim  of  the  complainant  that  the  centrally 
located  shallow  channels  or  scorings  in  the  shape  of  a  shield  in  the  rub- 
ber heel  manufactured  by  the  defendant  results  in  a  raised  marginal 
portion  is  "entirely  fanciful  and  impossible/'  There  is  too  much  em- 
phasis placed  upon  the  "raised  marginal  portion"  in  Ferguson's  specifi- 
cations, drawings,  and  claim  to  avoid  the  conclusion  that  that  is  an  im- 
portant and  controlling  feature  of  his  invention.  The  drawings  indi- 
cate that  the  raised  margin  incloses  a  very  distinct  depression,  the  depth 
of  which  is  substantial.  Upon  the  fact  that  the  defendant,  without  de- 
pressing the  upper  surface  of  its  lift,  scores  that  surface  with  a  shal- 
low and  very  slender  channel  in  the  general  outline  of  the  lift  itself, 
which  channel  incloses  two  lines  of  equally  shallow  and  narrow  scor- 
ings crossing  each  other  at  right  angles,  the  whole  forming  a  figure  not 
unHke  a  shield  with  a  cross,  is  predicated  the  claim  of  infringement. 
Not  only  are  these  two  constructions  very  dissimilar  in  appearance, 
but  it  is  not  conceivable  that  defendant's  scorings  can  perform  the 
same  functions  claimed  for  complainant's  depression  inclosed  by  the 
continuous  "raised  marginal  portion."  Complainant  does  indeed  in- 
sist that  Ferguson  was  original  in  bringing  in  the  element  of  a  con- 
cavo-convex lift,  but  the  patent  has  no  claim  for  that  feature,  except 
in  combination  with  the  element  of  a  "raised  marginal  portion." 

We  find  it  unnecessary  to  pass  upon  the  propriety  of  the  practice, 
followed  below,  of  considering  the  question  of  infringement  upon  mo- 
tion in  advance  of  final  hearing,  for  no  conflict  of  fact  was  presented, 
no  prejudice  has  resulted,  and  plaintiff  desires  the  case  disposed  of  on 
the  present  appeal. 

The  decree  of  the  District  Court  is  affirmed,  with  costs. 
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(250  Fed.  321) 

BROWNING  V.  FIDEIJTY  TRUST  CO. 

(drcnlt  Court  of  Appeals,  Third  Circuit     May  1,  1918.    Rehearing  Denied 

June  13,  1918.) 

No.  2347. 

1.  Mortgages  ^=»209--Tbu8TEEs — Duty  of. 

Where  a  mortgage  authorized  the  trustee,  while  there  should  be  no 
existing  default  to  its  knowledge,  to  release  certain  portions  of  the  mort- 
gaged premises  on  payment  of  fixed  sums,  the  trustee  was  under  no  duty 
to  inquire  concerning  defaults  upon  obligations  other  than  upon  the 
mortgage  obligation  of  which  it  was  trustee. 

2.  Banks  and  Banking  ^=»315(2) — ^Tbust  Companies — Knowledge  of  Agent 

— Imputable  to  Principal. 

Where  a  trust  company,  which  was  trustee  under  a  mortgage  securing 
bonds,  conducted  the  usual  business  of  such  an  institution  by  departments 
having  to  do  separately  with  banking,  trusts,  mortgages,  etc.,  knowledge 
of  a  teller  in  the  banking  department  of  the  mortgagor's  default  in  the 
payment  of  interest  coupons  on  the  bonds  secured  is  imputable  to  the 
trust  company  as  trustee. 

3.  Mortgages  ^=:»209 — Trustee — Breach  op  Trust  Duty. 

While  the  parties  to  a  trust  can,  by  agreement,  limit  their  liability,  a 
trusjtee  named  in  a  mortgage  cannot  contract  for  immunity  from  liability 
for  acts  of  gross  negligence  or  acts  done  in  bad  faith. 

4.  Words  and  Phrases — "Bad  Faith." 

"Bad  faith,"  though  an  indefinite  term,  differs  from  the  negative  idea 
of  negligence,  in  that  it  contemplates  a  state  of  mind  affirmatively 
operating  with  a  furtive  design,  or  some  motive  of  interest  or  ill  will. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bad  Faith.] 

6.  Negligence  ^=:»13 — "Gross  Negligence." 

The  elemental  idea  of  negligence  is  failure  or  omission,  while  negligence 
that  is  gross  involves  an  additional  and  affirmative  element  of  intent, 
and  may  be  defined  as  the  intentional  failure  to  perform  a  manifest  duty, 
in  reckless  disregard  of  the  consequences. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Gross  Negligence.] 

6.  Mortgages    ^=>209  —  Release  —  Gross   Negligence    of   Trustee  —  Bad 
Faith. 

Where  a  mortgage  securing  bonds  authorized  the  trust  company,  act- 
ing as  trustee,  to  release  portions  of  the  premises  if  it  had  no  knowledge  of 
any  default,  and  the  trust  company,  though  chargeable  with  knowledge 
of  the  mortgagor's  default  in  payment  of  interest  coupons  on  certain  of 
the  bonds,  released  portions  of  the  premises,  held  that,  under  the  circum- 
stances, it  was  not  guilty  of  gross  negligence  or  bad  faith,  and  hence  was 
not  liable,  as  the  mortgage  excepted  it  from  liability  for  the  negligence 
of  employ^ 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Suit  by  Clarence  P.  Browning  against  the  Fidelity  Trust  Company 
From  a  decree  for  defendant,  complainant  appeals.    Affirmed. 

Edward  F.  Clark  and  Roger  Hinds,  both  of  New  York  City,  for  ap- 
pellant. 

Louis  Hood  and  Francis  Lafferty,  both  of  Newark,  N.  J.,  for  appel- 
lee. 

«S9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  principal  question  on  this  appeal 
concerns  the  exemption  from  liability  afforded  a  trustee  of  a  mortgajge 
by  its  immunity  clause  for  a  breach  of  duty  under  the  attendant  cir- 
cumstances. 

The  facts  are  substantially  as  follows: 

United  Realty  &  Mortgage  Company  acquired  for  development  and 
sale  a  large  tract  of  land  situate  on  the  Hackensack  River.  On  Sep- 
tember 22,  1911,  this  corporation  executed  and  delivered  to  the  de- 
fendant as  trustee  a  mortgage  on  its  premises  to  secure  a  bond  issue 
for  $300,000.  Of  this  issue,  bonds  to  the  amount  of  $75,000  were  held 
by  the  trustee  to  discharge  underlying  obligations  as  they  matured; 
and  bonds  to  the  amount  of  $90,000  were  used  in  purchasing  lands  cov- 
ered by  the  mortgage,  of  which  number  the  plaintiff  held  $75,000.  The 
remaining  bonds  were  held  for  different  purposes,  one  of  which  was 
their  use  as  the  consideration  to  be  given  the  trustee  at  a  named  rate 
per  acre  for  the  release  of  land  from  the  lien  of  the  mortgage,  when 
desired  in  the  progress  of  the  business. 

On  September  17,  1912,  the  trustee  released  a  tract  of  7  acres;  and 
on  July  10,  1913,  it  released  a  tract  of  38  acres,  which  included  the 
river  front. 

The  mortgagor  defaulted  in  interest  payments,  whereupon  the  plain- 
tiff, on  August  14,  1913,  made  formal  demand  upon  the  trustee  for 
foreclosure  of  the  trust  mortgage.  Foreclosure  suit  was  instituted  re- 
sulting in  a  decree  and  sale  of  the  mortgaged  premises  less  the  two 
portions  previously  released.  At  the  sale,  the  plaintiff,  in  order  to  pro- 
tect his  interest,  purchased  the  property  subject  to  its  prior  encum- 
brances. 

The  plaintiff  then  brought  this  suit  and  by  his  bill  sought  to  charge 
the  defendant  with  the  value  of  the  two  tracts  of  land  it  had  released, 
on  the  ground  that  its  action  in  each  instance  was  a  violation  of  its 
trust  duty,  under  circumstances,  which,  briefly  stated  are  these : 

The  clause  of  the  mortgage  conferring  upon  the  mortgagor  the  right 
to  demand  and  upon  the  trustee  authority  to  execute  releases  of  the 
mortgaged  premises  from  the  mortgage  lien  provides: 

"(5)  The  Realty  Company  while  It  shall  be  in  possession  of  the  mortgaged 
premises,  and  while  there  shall  be  no  existing  default  to  the  knowledge  of  the 
trustee  in  respect  to  the  payment  of  the  principal  or  Interest  of  any  of  the 
said  bonds  or  in  the  performance  of  any  of  the  covenants  herein,  by  It  to  be 
kept  and  performed,  shall  have  the  right  at  any  and  all  times  to  convey  and 
exchange  freed  from  the  encumbrances  and  trusts  hereby  or  all  or  any  of  the 
real  estate  or  property  held  by  it  hereunder  and  which  is  subject  to  this 
mortgage,"  (paying  the  trustee  for  the  release  thereof  the  sum  of  $500  per 
acre  for  each  acre  released,  payment  being  made,  at  the  option  of  the  Realty 
Company,  with  the  bonds  of  the  mortgage  at  their  face,  thereafter  to  be  can- 
celled by  the  trustee.)  "The  trustee  shall  execute  good  and  sufficient  release 
from  time  to  time  as  may  be  requested,  in  the  manner  herein  provided,  from 
the  Realty  Company.    •    ♦    •  " 

[1]  On  September  17,  1912,  when  the  trustee  executed  the  first  re- 
lease, the  mortgagor  was  in  default  of  interest  on  prior  encumbrances. 
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The  plaintiff  maintains  that  with  this  default  existing,  the  trustee  was 
without  power,  under  the  quoted  provision,  to  execute  the  release,  and, 
because  of  its  failure  to  inquire  and  learn  of  the  default,  it  committed 
a  breach  of  a  trust  duty  by  which  it  is  chargeable  with  the  value  of  the 
property  released.  The  District  Court  decided  adversely  to  this  con- 
tention, under  the  provision  of  the  mortgage  which  authorizes  a  re- 
lease "while  there  shall  be  no  existing  default  to  the  knowledge  of  the 
trustee'*  and  under  its  construction  that  the  mortgage  imposed  no  duty 
upon  the  trustee  to  inquire  concerning  defaults  upon  obligations  other 
than  upon  the  mortgage  obligation  of  which  it  was  trustee,  and  also 
upon  the  evidence,  which  did  not  suggest,  even  remotely,  that  the  trus- 
tee had  knowledge  of  the  default.  Being  of  the  same  opinion,  we  af- 
firm this  finding. 

[2]  The  trustee  is  a  trust  company  conducting  the  usual  business  of 
such  an  institution  by  the  customary  means  of  departments  having  to 
do  separately  with  banking,  titles,  trusts,  savings,  mortgages,  and  real 
estate.  In  its  banking  department,  it  pays  interest  coupons  when  de- 
posits are  made  against  their  presentation. 

On  January  6,  1913,  being  a  date  long  prior  to  the  execution  of  the 
second  release,  the  plaintiff  presented  the  coupons  of  his  bonds  due 
January  1  to  the  paying  teller  of  the  trustee's  banking  department  and 
demanded  payment.  The  paying  teller  refused  payment,  explaining 
that  the  mortgagor  had  deposited  no  money  with  which  to  pay  them. 
On  January  15,  the  plaintiff,  in  company  with  his  attorney,  again  pre- 
sented his  coupons  and  made  formal  demand  for  payment,  which  again 
was  refused  for  the  same  reason.  On  July  2,  1913,  the  plaintiff  pre- 
sented to  the  same  teller  the  July  coupons  then  just  matured  and  also 
the  January  coupons  upon  which  payment  had  been  refused.  Pay- 
ment of  both  was  refused  because  no  funds  had  been  deposited  to  pay 
them.  On  July  10,  the  trustee,  upon  request  made  by  tiie  mortgagor 
on  July  7,  executed  the  second  release,  with  full  "knowledge"  (as  the 
plaintiff  claims)  of  the  "existing  default"  in  the  payment  of  interest 
coupons  of  both  maturities.  This  he  contends  was  a  violation  of  a 
trust  duty  which  made  the  trustee  liable  for  the  value  of  the  lands  re- 
leased. The  District  Court  found  against  the  plaintiff.  From  the  de- 
cree dismissing  the  bill,  the  plaintiff  took  this  appeal. 

It  is  to  be  noted  that  this  is  a  suit  by  a  bondholder  against  the  trus- 
tee of  a  mortgage  to  recover  damages,  in  effect,  for  breach  of  a  trust 
duty.  Recovery  by  the  bondholder  therefore  is  predicated  upon  the 
trustee's  liability  for  what  it  did.  Liability  of  the  trustee  for  executing 
the  release,  when  concededly  there  was  an  existing  default  in  interest 
payments,  depends  first  upon  the  question,  whether  the  trustee's  exe- 
cution of  the  release  was  in  fact  a  breach  of  its  trust  duty.  This  ques- 
tion is  not  to  be  determined  by  the  general  terms  of  the  mortgage, 
which,  under  any  construction,  clearly  contemplate  that  no  release  shall 
be  executed  while  there  is  an  existing  default  in  interest  payments,  but 
it  is  to  be  determined  from  the  provisions  of  the  mortgage  which  con- 
stitute the  contract  of  the  bondholders  with  the  trustee,  imposing  trust 
duties  upon  it  and  relieving  it  from  liability  for  failing  to  perform  cer- 
tain of  them. 
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The  trustee  was  empowered  and  required  to  execute  releases  when 
requested  by  the  mortgagor,  provided  there  was  at  the  time  no  existing 
default  in  the  payment  of  interest  of  which  the  trustee  had  knowledge. 
The  trustee's  knowledge  of  an  existing  default,  therefore,  is  the  con- 
sideration which  determines  primarily  the  trustee's  liability  for  exer- 
cising the  power.  Such  knowledge  the  plaintiff  maintains  the  trustee 
had  by  reason  of  the  knowledge  of  the  paying  teller,  its  officer  whose 
business  it  was  to  be  informed  and  to  learn  of  defaults  when  they  oc- 
curred. 

While  being  bound  to  admit  the  existing  default  at  the  time  of  the 
release  and  to  admit  also  the  knowledge  thereof  on  the  part  of  the 
paying  teller  of  its  banking  department,  the  trustee  maintains  that  its 
trust  department,  which  alone  was  charged  with  the  performance  of 
the  mortgage  trusts,  had  no  knowledge  of  the  existing  default,  and, 
therefore,  it,  the  corporate  trustee,  acting  through  its  trust  officers 
without  knowledge  of  the  default,  committed  no  breach  of  trust. 

On  the  bare  question  of  knowledge  we  agree  with  the  learned  dis- 
trict judge  that  the  trustee  cannot  thus  divide  itself  into  units  or  parts 
and  cannot  escape  liability,  when  based  upon  knowledge,  because  one 
of  its  parts  was  without  it  while  another  possessed  it.  Clearly  the 
knowledge  of  the  paying  teller  that  default  had  been  made  in  interest 
payments  was  knowledge  chargeable  to  the  corporation  itself.  This 
knowledge,  if  not  actual  in  the  sense  of  being  complete  in  detail,  was 
quite  sufficient  to  put  the  corporation  on  inquiry,  which,  had  it  been 
made,  would  have  revealed  the  actual  default.  We  therefore  ag^ee 
with  the  learned  district  judge  that  knowledge  of  the  default  was 
chargeable  to  the  trustee,  and  that  the  execution  of  the  release,  with 
the  knowledge  of  the  existing  default  imputed  to  it,  constituted  tech- 
nically a  violation  of  the  trustee's  duty,  occasioned  either  by  the  negli- 
gence of  one  of  its  officers  or  by  itself,  for  which  it  is  liable,  unless  there 
is  some  provision  in  the  mortgage  relieving  it  of  liability.  Such  relief 
from  liability  the  trustee  claims  is  to  be  found  in  the  immunity  clause 
of  the  mortgage,  which  forms  a  part  of  the  contract  between  the  bond- 
holders and  trustee.    This  clause  provides : 

"(14)  As  a  condition  precedent  to  the  acceptance  of  the  said  trust  by  the 
Trustee,  ♦  ♦  ♦  It  is  further  stipulated  and  agreed  by  and  between  the 
parties  hereto  and  aU  present  or  future  holders  of  bonds  secured  by  these 
presents,  that  the  Trustee  shall  not  be  answerable  for  any  act,  default  or 
neglect  or  misconduct  of  any  of  Its  agents  or  emploj/^s  by  It  appointed  or 
employed  In  connection  with  the  execution  of  any  of  said  trusts ;  nor  in  any 
other  manner  answerable  or  accountable  under  any  circuni'Stances  whatsoever 
except  for  bad  faiths 

[3-8]  It  is  on  the  literal  terms  of  this  provision  that  the  defendant 
next  relies  to  avoid  liability  for  breach  of  duty  arising  from  neglect 
of  its  servant  or  of  itself  in  executing  the  release  after  knowledge  of 
interest  default  had  been  brought  to  it.  It  insists  that  the  provision 
holds  it  immune  from  liability  for  all  acts  "whatsoever"  with  the  sin- 
gle exception  of  acts  done  in  "bad  faith,"  and  that  the  release  was  not 
executed  in  bad  faith.  The  plaintiff  admits  that  as  a  general  proposi- 
tion parties  creating  a  trust  can,  by  their  agreement,  limit  the  liability 
which  is  imposed  by  one  and  accepted  by  the  other,  Tuttle  v.  Gilmore, 


Digitized  by  VjOOQIC 


BROWNING  V.  FIDELITY  TRUST  CO.  395 

36  N.  J.  Eq.  617,  but  maintains,  very  properly,  that  the  law,  dictated 
by  considerations  of  public  policy,  determines  a  point  beyond  which 
the  parties  cannot  agree  to  relieve  a  trustee  from  liability  for  breach 
of  a  trust  duty.  For  instance,  a  trustee  cannot  contract  for  immunity 
from  liability  for  acts  of  gross  negligence  or  for  acts  done  in  bad 
faith.     Such  contracts  are  invalid  because  repugnant  to  law. 

This  being  the  law,  the  plaintiff  says  that  the  neglect  of  the  trus- 
tee's servant  to  convey  his  knowledge  of  the  interest  default  to  other 
servants  of  the  trustee  having  to  do  with  the  execution  of  trusts  of 
the  mortgage,  with  the  consequent  default  of  the  trustee  itself  in  exe- 
cuting the  release  with  imputed  knowledge,  was  more  than  mere  "neg- 
lect or  misconduct"  for  which  admittedly  the  trustee  is  relieved  from 
liability  by  the  immunity  clause,  but  was  gross  negligence,  against 
which  the  parties  could  not  contract  for  immunity,  or  was  bad  faith, 
against  which  they  did  not  contract,  or,  still  further,  it  was  gross  neg- 
ligence amounting  to  bad  faith. 

Before  applying  these  terms  to  the  facts  of  the  case,  it  may  be  well 
briefly  to  discuss  their  meaning,  but  in  doing  this  it  is  important  to  note, 
that,  as  the  terms  "gross  negligence"  and  "bad  faith"  are  used  in  the 
law  in  many  connections  and  with  many  shades  of  meaning,  we  limit 
our  discussion  of  these  terms  to  their  meaning  in  contracts  such  as 
the  one  under  consideration. 

Gross  negligence  and  bad  faith  are  distinguishable.  They  are  some- 
times confused  because  gross  negligence  may  properly  constitute  evi- 
dence from  which  bad  faith  may  be  inferred.  6  Corpus  Juris,  881. 
Bad  faith,  though  an  indefinite  term,  differs  from  the  negative  idea  of 
negligence  in  that  it  contemplates  a  state  of  mind  affirmatively  op- 
erating with  a  furtive  design  or  some  motive  of  interest  or  ill  will.  It 
contains  the  element  of  intent  to  do  wrong  in  some  degree,  actual  or 
necessarily  inferable.  In  contracts,  it  does  not  mean  a  breach  of  faith 
in  the  sense  of  a  breach  of  an  undertaking  by  failing  to  perform  the 
undertaking.  Lewis  v.  Holmes,  109  La.  1030,  34  South.  66,  61  L.  R. 
A.  274.    Such  a  failure  approaches  negligence. 

The  elemental  idea  of  negligence  is  failure  or  omission — ^the  fail- 
ure or  omission  to  do  something  which  should  have  been  done.  Neg- 
ligence that  is  gross  involves  the  additional  and  affirmative  element  of 
intent  to  do  or  wilfulness  with  which  is  done  the  negligent  act.  The 
essence  of  gross  negligence  may  be  gathered  from  familiar  definitions. 
It  is  defined  to  be  "the  intentional  failure  to  perform  a  manifest  duty 
in  reckless  disregard  of  the  consequences  as  affecting  the  life  or  proper- 
ty of  another,"  McDonald  v  Ry.  Co.  (Tex.  Civ.  App.)  21  S.  W.  775 ; 
Schindler  v.  Ry.  Co.,  87  Mich.  400,  49  N.  W.  670;  '*such  a  gross  want 
of  care  and  regard  for  the  right  of  others  as  to  justify  the  presumption 
of  wilfulness  and  wantonness,"  2  Thomp.  Neg.  1264. 

In  order  to  hold  the  trustee  liable  for  the  kind  of  neglect  or  default 
against  which  it  did  not  and  cannot  contract,  it  will  be  necessary  to 
find  these  essentials  of  gross  negligence  and  bad  faith  in  its  act  of 
executing  the  release,  otherwise,  the  immunity  clause  of  the  mortgage 
exempts  it  from  liability. 
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The  circumstances  attending  the  default  in  interest  payments,  which 
have  a  bearing  upon  the  trustee's  act  of  executing  the  second  release, 
are  the  following: 

On  December  31,  1912  (the  day  before  the  maturity  of  the  coupons 
payable  January  1,  1913),  the  mortgagor  wrote  the  trustee  a  letter,  the 
pertinent  parts  of  which  are : 

"Owing  to  some  litigation  between  owners  of  some  $90,000  worth  of  bonds. 
United  Realty  &  Mortgage  Company,  of  which  you  are  Trustee,  we  have  been 
restrained  from  paying  the  coupons  due  January  1st. 

**The  only  coupons  that  we  desire  you  to  pay  are  coupons  Number  3  cut 
from  the  following  bonds:    [Here  follows  a  list  of  bonds.] 

"We  shall  put  funds  at  your  disposal  on  the  morning  of  the  2d- for  the  pay- 
ment of  these  coupons." 

The  paying  teller  showed  this  letter  to  the  plaintiff  at  the  time  he 
refused  payment  of  the  January  coupons.  The  plaintiff,  in  response, 
stated  to  the  paying  teller  that  there  was  no  litigation  on  at  that  time ; 
that  the  litigation  had  passed.  Whatever  litigation  there  may  have 
been,  no  restraining  order  of  a  court  had  in  fact  been  issued. 

The  mortgagor  wrote  the  trustee  another  letter,  bearing  date  June 
30,  1913,  the  day  before  the  maturity  of  the  July  coupons,  in  which  it 
said: 

"Most  of  our  coupons  have  been  presented  at  this  office  heretofore  and  I 
suppose  will  be  again.  A  number  of  them  are  now  with  us.  I  believe  the 
only  ones  that  will  be  presented  for  payment  are  the  following:  [Here 
follows  a  list  of  four  coupons.] 

"We  are  sending  you  under  this  same  cover  a  check  for  $24  to  cover  the 
above  amounts. 

"If  coupon  No.  4  cut  from  bond  No.  163,  for  $15,  is  presented  for  pajment, 
we  do  not  wish  you  to  pay  it  as  the  bond  was  obtained  by  the  record  owner 
under  misrepresentations  and  he  has  promised  to  return  same  to  the  company. 

"As  I  stated  above  I  believe  these  are  the  only  coupons  that  will  be  pre- 
sented for  payment  If  for  any  reason  others  should  come  in,  I  wish  you 
would  kindly  notify  me  so  that  we  may  deposit  with  you  Immediately  for 
payment  of  the  same." 

These  letters  bear  stamp  marks  indicating  their  receipt  by  the  trust 
department.  They  were  evidently  transferred  to  the  banking  depart- 
ment, where  they  were  used  by  the  paying  teller  in  explaining  his  re- 
fusal to  pay  coupons.  After  this,  so  far  as  the  record  shows,  noth- 
ing happened.  The  paying  teller  did  not  inform  the  trust  department 
or  any  of  the  officers  of  the  trust  company  of  the  default  in  interest 
payments.  The  evidence,  not  being  refuted,  is  conclusive  that  the 
officers,  who,  acting  for  the  corporation,  executed  the  release,  were  in 
ignorance  of  the  default.  It  is  further  shown,  likewise  conclusively, 
that,  in  executing  the  release,  the  officers  acted  solely  in  what  they 
thought  was  a  correct  performance  of  the  trust  prescribed  bv  the  mort- 
gage, and  that  they  acted  entirely  without  ulterior  motive,  furtive  pur- 
pose or  design  to  injure  anyone.  While  the  knowledge  of  the  existing 
default  imputed  to  the  corporation  extended  to  its  officers,  their  lack 
of  actual  knowledge  has  a  bearing  on  the  intent  or  motive  that  en- 
tered into  the  gross  negligence  and  bad  faith  with  which  the  corporate 
trustee  is  charged.  Their  actual  knowledge  and  their  sole  knowledge 
apparently  was  limited  to  what  was  conveyed  to  them  by  the  letters 
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quoted.  In  so  far  as  these  letters  gave  them  information,  it  was,  we 
think,  information  not  that  there  would  be  default,  but  rather  that 
there  would  be  no  default.  While  they  were  not  justified  in  relying 
upon  the  lack  of  information  contained  in  the  letters  or  in  executing 
the  release  in  view  of  the  knowledge  imputed  to  the  corporation  for 
which  they  were  acting,  yet  it  seems  clear  from  these  circumstances  that 
their  act,  though  technically  negligent,  was  not  characterized  by  reck- 
lessness, indifference,  wilfulness  or  ulterior  design,  and  did  not  amount 
to  gross  negligence  or  to  bad  faith,  and  that,  therefore,  the  corporation 
for  which  they  were  acting  is  relieved  from  liability  by  the  broad  but 
valid  terms  of  the  immunity  clause.  Black  v.  Wiedersheim  (C.  C.) 
143  Fed.  359. 

The  decree  below  is  affirmed. 


(250  Fed.  327) 

EQUITABLE  TRUST  CO.  OF  NEW  YORK  T.  DENVER  &  R.  G.  R.  (X>. 

SAME  T.  WESTERN  PAO.  RY.  CJO. 

(Oircult  Court  of  Appeals,  Second  Circuit    January  3,  1918.) 

No.  99. 

1.  Railboads  ^s»154 — Contracts — CoNSTBucnoif. 

A  contract  In  which  two  railroad  companies  (afterward  becoming  by 
merger  the  defendant  company  which  assumed  their  liabilities)  were  par- 
ties of  the  first  part,  another  railroad  company  controlled  by  them  party 
of  the  second  part,  and  the  trustee  In  a  mortgage  executed  by  the  latter 
as  part  of  the  same  transaction  party  of  the  third  part,  construed,  and 
held  to  amount  to  an  unconditional  guaranty  by  the  first  parties  of  pay- 
ment of  the  interest  on  the  mortgage  bonds  of  the  second  party. 

2.  Railboads  ^=:»154 — Contracts — Construction  and  Operation. 

The  foreclosure  of  the  mortgage  by  the  trustee  imder  Its  terms,  the 
sale  of  the  property,  and  thfe  repudiation  by  the  purchaser  of  other 
provisions  of  the  contract,  held  to  have  been  fully  anticipated  and  pro- 
vided for  therein;  It  being  expressly  provided  that  none  of  those  things 
should  affect  the  liability  of  defendant,  and  not  to  discharge  defendant 
from  liability  for  Interest  except  to  the  extent  that  the  bonds  were  paid 
from  the  proceeds  of  the  foreclosure. 

3.  Railroads  ^=:»18 — Contracts — Validitt — Ultra  Vires. 

Under  the  settled  rule  that  a  corporation  may,  within  the  boundaries 
of  legal  action,  make  any  contract  for  its  corporate  benefit  upon  proper 
consideration  and  that  the  lawful  end  to  be  obtained  may  be  the  test  of 
legal  power,  a  railroad  company  having  statutory  authority  to  purchase 
the  obligations  of  another  company  may,  when  It  owns  the  controlling  In- 
terest in  such  company  and  its  continued  maintenance  and  operation  is 
for  its  own  benefit,  lawfully  contract  to  buy  the  notes  of  the  subsidiary 
company  at  stated  Intervals  through  a  series  of  years  in  such  amounts  as 
may  be  required  to  make  up  the  amount  necessary  to  pay  the  accruing 
Interest  on  the  subsidiary  company*s  bonds  until  such  bonds  shall  be  paid, 
and  it  is  not  discharged  from  such  obligation,  made  directly  to  the  trustee 
for  the  bondholders,  by  the  subsequent  Insolvency  of  the  subsidiary  com- 
pany. 

4.  Railroads   ^=:»154 — Guaranty — Breach — Measure   or   Damages. 

Where  a  railroad  company  entered  Into  a  binding  contract  with  the 
trustee  for  the  bondholders  of  another  company  to  furnish  sufilelent  mon- 
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ey  to  Insure  payment  of  the  interest  on  the  bonds  until  they  should  be 
paid,  independently  of  the  mortgage  securing  the  same,  its  action  in 
publicly  declaring  that  it  would  no  longer  continue  to  observe  such  con- 
tract and  refusing  to  pay  coupons  on  their  maturity  was  a  repudiation 
of  the  contract  which  entitled  the  trustee  to  recover  for  a  total  breach,  and 
the  measure  of  damages  was  the  present  value  of  the  continuing  obliga- 
tion, limited  to  the  principal  of  the  debt,  diminished  by  a  partial  payment 
realized  from  foreclosure  of  the  mortgage. 

5.  Appeal  and  Ebbob  ^=»1149 — Cobbection  of  Ebbobs— Tbansfeb  of  Cause 
TO  Law  Side. 

Where  a  suit  was  brought  in  a  federal  court  as  one  in  equity  and  tried 
as  such  without  objection  but  no  ground  of  equitable  jurisdiction  was 
established  by  the  proofs  and  the  result  was  a  money  judgment  for 
breach  of  contract,  the  appellate  court  has  power  to,  and  should,  under 
Equity  Rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv),  order  the  cause  trans- 
ferred to  the  law  side  of  the  court  and  the  judgment  made  to  conform  to 
legal  procedure  by  the  vacation  of  any  injunction  issued  in  the  cause. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  the  Equitable  Trust  Company  of  New  York,  as 
trustee,  against  the  Western  Pacific  Railway  Company,  with  ancillary 
dependent  suit  against  the  Denver  &  Rio  Grande  Railroad  Company. 
Decree  for  complainant  in  the  latter  suit,  from  which  defendant  ap- 
peals.   Remanded  for  correction,  and  affirmed. 

For  opinion  below,  see  244  Fed.  485. 

Appeal  from  a  decree  in  equity  entered  in  the  above-entitled  "ancillary  de- 
pendent" action  in  the  District  Court  for  the  Southern  Distiict  of  New  York. 

The  trial  of  this  case  in  the  court  below  consisted  in  submitting  to  the  Dis- 
trict Judge  several  volumes  of  documents  and  some  written  stipulations  as  to 
facts.  No  oral  testimony  was  talcen,  and,  in  the  sense  of  what  words  were 
spoken  or  written  or  when  certain  acts  took  place,  the  record  presents  no 
conflict  of  evidence.  The  differences  between  the  parties  are  wholly  as  to  the 
proper  inferences  to  be  drawn  from  the  documents  aforesaid. 

The  following  nomenclature  has  been  pursued  throughout  the  litigation  and 
will  be  adopted  by  this  court: 

The  Equitable  Trust  Company  is  a  corporation  of  New  York  and  the  trus- 
tee acting  under  a  certain  Indenture  of  mortgage  made  by  the  Western  Paciflc 
Railway  Comiwiny  to  secure  an  Issue  of  its  first  mortgage  bonds  to  the  amount 
(par)  of  $50,0<X),()00.  The  trust  company  will  be  referred  to  as  the  "trustee," 
and  the  mortgage  as  the  **Pacific  mortgage.'* 

There  was  a  Denver  &  Rio  Grande  Railroad  Company  incorporated  under 
the  laws  of  Colorado  In  1886,  which  will  be  referr^  to  as  the  **old  Denver 
Company";  while  the  present  defendant-appellant  of  the  same  name  was 
incorporated  in  1908  under  the  laws  of  Colorado  and  Utah  and  will  be  spoken 
of  as  the  "new  Denver  Company."  This  last  corporation  was  and  is  a  con- 
solidation of  the  old  Denver  Company  and  the  Rio  Grande  Western  Railway 
Company  which  was  organized  in  1889  under  the  laws  of  Colorado  and  Utah, 
and  will  be  referred  to  as  the  "Western  Company."  From  a  time  anterior  to 
any  of  the  matters  raised  in  this  litigation  the  old  Denver  owned  and  oper- 
ated a  railway  from  points  In  or  not  far  from  Denver  to  (or  nearly  to)  the 
Utah  boundary,  while  the  Western  Company  owned  a  railway  from  (or  sub- 
stantially from)  the  terminus  of  the  old  Denver  to  Ogden.  These  two  con- 
necting or  continuous  lines  of  rail  were  operated  as  one  system  under  the 
control  and  direction  both  as  to  traffic  and  finance  of  the  old  Denver  Com- 
pany. 

The  Western  Pacific  Railway  CJompany  Is  a  corporation  under  the  laws  of 
California,  chartered  in  1903,  and  at  that  time  (or  thereabouts)  authorized  to 
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construct  and  operate  a  railway  from  Ogden  to  San  Francisco.  It  will  be 
spoken  of  hereinafter  as  the  "Pacific  Company,"  and  was  the  maker  of  the 
first  mortgage  aforesaid. 

It  is  so  clear  that  no  reference  will  hereafter  be  made  to  the  evidence  prov- 
ing that  the  Pacific  Company  was  intended  to  be  and  was  the  creature  of 
the  Old  Denver  and  its  successor  the  New  Denver,  and  that  the  purpose  of 
its  creation  was  to  aflTord  to  the  Denver  Company  (whether  new  or  old)  an, 
outlet  or  through  line  to  the  Pacific  Coast  in  order  that  the  Denver  Companies 
might  be  Independent  of  the  other  and  pre-existing  lines  of  railway  between 
Utah  and  the  Pacific  Coast  upon  which  transportation  companies  it  had  pre- 
viously been  necessary  to  depend  for  obtaining  and  retaining  through  freight. 

The  method  of  this  control  (existing  from  the  day  of  the  Pacific  Company's 
incorporation  until  after  the  beginning  of  this  suit)  need  not  be  specified.  It 
Is  enough  to  state  that  the  Pacific  Company  could  take  no  corporate  action 
except  through  men  who  held  their  places  by  the  legally  exercised  authority 
of  the  men  (often  the  same)  who  controlled  the  Denver  Companies  (new  or 
old  according  to  time  of  action). 

In  1905  the  Pacific  Company  (thus  controlled)  was  a  railroad  mostly  on 
paper,  and  desired  to  build  its  line  by  the  usual  method  of  raising  money  on 
the  mortgage  of  that  which  was  to  be  built. 

To  eflTect  this  it  was  necessary  to  find  bankers  who  could  and  would  (at 
a  price)  sell  the  mortgage  bonds  to  the  public.  Such  bankers  were  found, 
vrith  whom  was  executed  a  document  by  the  Pacific  Company  only,  wherein 
and  whereby  that  company  promised  that,  if  they  would  act  as  a  syndicate 
for  the  purchase  and  distribution  of  the  bonds,  the  Old  Denver  and  Western 
Companies  would  enter  into  certain  agreements  calculated  to  Increase  the 
attractiveness  and  security  thereof.  This  document  has  been  referred  to 
throughout  the  record  as  the  "bankers*  agreement."  This  was  followed  by  a 
formal  ("preliminary")  contract  between  the  Old  Denver  and  the  Western 
as  parties  of  the  first  part  and  the  Pacific  Company  as  party  of  the  second 
part,  whereby  the  first  parties  substantially  agreed  to  do  what  the  Pacific 
Company  l^id  (with  the  bankers)  agreed  would  be  done. 

Immediately  thereafter,  the  trustee  having  been  selected  for  the  projected 
mortgage,  a  document  was  executed  called  in  this  record  "CJontract  B," 
wherein  the  Old  Denver  an3  Western  Companies  were  of  the  first  part,  the 
Pacific  Company  of  the  second,  and  the  trustee  of  the  third.  It  is  out  of  this 
agreement  that  the  rights  of  the  plaintiff  in  this  action  arose.  In  and  by  it 
all  preceding  negotiations  or  written  arrangements  were  merged,  or  super- 
seded, and  references  to  the  bankers'  and  preliminary  agreements  are  unneces- 
sary except  as  they  throw  light  upon  the  meaning  of  the  words  or  phrases 
used  in  contract  B — ^provided  that  such  words,  etc.,  are  of  ambiguous  or  un- 
certain moaning.  We  discover  no  uncertainty  or  lack  of  clearness  in  contract 
B,  requiring  reference  to  the  tentative  or  pre\imlnary  writings  aforesaid. 

Immediately  on  the  execution  of  contract  B  (though  nearly  two  yeai*s 
antedated)  and  on  June  23,  1905,  the  Pacific  mortgage  was  executed  and  de- 
livered. The  bonds  thereby  authorized  were  issued  and  through  the  banker? 
widely  sold.  Semiannual  Interest  upon  them  (due  in  March  and  September) 
was  regularly  paid,  to  and  including  September  1,  1914.  The  Pacific  Com- 
pany never  earned  that  interest  in  full,  and  its  construction  far  exceeded 
the  estimate  on  the  faith  of  which  the  enterprise  had  been  imdertaken  and 
which  the  bond  sales  would  have  nearly  covered.  Both  excess  construction 
cost  and  interest  moneys  were  furnished  by  the  Old  Denver  and  Western 
until  1908,  and  after  that  by  the  present  defendant. 

When  the  Interest  of  September  1,  1914,  was  about  to  be  paid,  the  New 
Denver  authorized  a  public  statement  (by  resolution  of  Its  directors)  that 
if  It  was  "to  continue  its  support  of  (Pacific  Company)  some  plan  of  readjust- 
ment of  that  company's  finances  and  the  relation  of  the  (New  Denver)  there- 
to must  be  devised."  No  such  readjustment  was  made,  and  the  Pacific  Com- 
pany having  failed  to  earn  enough  money  over  taxes  and  operating  expenses 
to  pay  interest  due  March  1,  1915,  the  New  Denver  provided  no  funds  and 
default  ensued.  Thereupon  and  on  March  2,  1915,  the  above-entitled  "orl;;l- 
nal  suit"  of  foreclosure  was  Instituted  in  the  District  Court  for  the  Nortlu  rn 
District  of  California.     Subsequently   ancillary   aid   was   requested   in  the 
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Southern  District  of  New  York,  and  on  May  27,  1915,  this  "ancillary  depend- 
ent*' action  was  brought  In^the  court  below. 

The  prosecution  hereof  was  enjoined  by  the  District  Court  for  the  Northern 
District  of  California,  until  such  injunction  was  reversed  by  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  In  re  Equitable  Trust  Co.,  231  Fed. 
571,  145  C.  C.  A.  457.  The  trustee  thereupon  proceeded  to  a  decree  of  fore- 
closure against  the  Pacific  Company,  sold  the  road,  and  on  October  11,  1916, 
the  District  Court  In  California  fixed  the  amount  produced  by  the  sale  ap- 
plicable to  the  payment  of  the  principal  of  the  bonds  represented  by  the  trus- 
tee herein. 

Shortly  thereafter  this  ancillary  dependent  bill  was  amended  so  as  to  set 
forth  fully  the  cause  of  action  now  before  this  court.  The  case  was  tried  as 
one  in  equity  (Learned  Hand,  D.  J.)  and  a  decree  entered,  the  mandatory  por- 
tion of  which  is  as  follows: 

"Ordered,  adjudged,  and  decreed  as  follows:  That  the  complainant,  the 
Bqui table  Trust  Company  of  New  York,  as  trustee,  recover  from  the  defend- 
ant the  Denver  &  Rio  Grande  Railroad  Company  the  sum  of  $38,270,343.17, 
with  Interest  thereon  at  the  rate  of  6  per  cent,  per  annum  from  the  date  of 
this  decree;  that  the  defendant,  its  officers  and  agents,  pay  said  sum  to  the 
complainant;  and  that  the  complainant  have  execution  therefor  pursuant  to 
the  rules  and  practice  of  this  court." 

From  that  decree  this  appeal  was  taken. 

The  provisions  of  the  several  documents  hereinabove  referred  to  may  be 
sunmiarily  stated  or  described  as  follows,  so  far  as  they  seem  to  us  relevant 
in  this  litigation:  It  is  by  those  provisions  of  said  documents  that  the  decree 
above  set  forth  must  be  Justified. 

Contract  B  recites  that  all  the  parties  thereto  "have  Imowledge  of  each 
and  all  of  the  provisions  of  the  said  first  mortgage  of  the  Pacific  Company 
and  entered  into  this  agreement  in  contemplation  thereof.*'  It  also  recites 
that  the  "Pacific  Company  covenants  that  this  agreement  shall  be  in  all  re- 
spects subject  to  its  said  first  mortgage  and  to  pledge  its  Interest  under  this 
agreement  under,  and  to  make  the  benefits  to  be  derived  therefrom  a  part  of 
the  security  provided  by  said  mortgage,  and  by  so  doing  it  will  be  enabled"  to 
sell  its  bonds  more  advantageously  than  could  l)e  done  "if  this  agreement 
were  not  so  subordinated  and  pledged." 

It  may  be  noted  without  further  quotation  from  evidence  that  in  and  by 
the  first  mortgage  such  pledge  was  obtained,  so  that  the  trustee  became  fully 
entitled  to  assert  in  its  own  name  whatever  claim  or  demand  contract  B  creat- 
ed as  against  any  party  to  that  contract,  and  that  the  trustee's  right  so  to 
assert  and  enforce  the  true  meaning  of  contract  B  has  not  been  denied  in  this 
litigation. 

Contract  B  in  the  main  may  be  described  as  Intended  to  make  Pacific  Com- 
pany entirely  subordinate  to  and  a  feeder  of  the  Old  Denver  and  Western. 
aU  respect  of  traffic  acquisition  and  arrangements.  But  article  2  of  the  con- 
tract contains  tlie  following  specific  Joint  and  several  covenants  on  the  part 
of  the  Old  Denver  and  Western  Companies,  viz.  (section  4): 

"To  purchase  semiannually,  beginning  with  the  date  hereof  except  as  other- 
wise expressly  stated,  and  to  pay  therefor,  dollar  for  dollar  in  cash  at  the 
dates  and  in  the  manner  hereinafter  provided,  promissory  notes  of  the  Pacific 
Company  bearing  interest  at  the  rate  of  5%  per  annum  and  payable  on  de- 
mand, to  the  amount  of  face  value,  by  which  the  gross  earnings  and  income 
of  the  Pacific  Company  during  the  preceding  fiscal  half  year  shall  be  insuffi- 
cient to  meet  the  sum  of  the  following: 

"(1)  [Operating  expenses.] 

"(2)  [Taxes  and  assessments.] 

"(3)  From  and  after  the  first  day  of  September,  1908,  or  the  earlier  acquisi- 
tion and  completion  of  the  Pacific  Company's  main  line  of  railroad  from  San 
Francisco  to  Salt  Lake  City,  all  Interest  falling  due  during  the  then  current 
calendar  half  year  upon  the  Pacific  Company's  [mortgage  bonds]. 

'*(4)  [Sinking  fund.] 

"(5)  [Any  other  expense  necessary  to  protect  unimpaired  the  lien  and 
priority  of  the  said  Pacific  mortgage.] 
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"(6)  [Any  tax  required  or  permitted  to  be  paid  upon  the  principal  or  inter- 
est of  said  mortgage  bonds.] 

"(7)  [Interest  for  the  half  year  on  all  Indebtedness  of  the  Pacific  Company 
other  than  said  mortgage  bonds.]** 

Then  follow  in  the  same  section  4  of  article  2  further  joint  and  several 
covenants  of  the  Old  Denver  and  Western  Companies  "to  pay  unto  the  trus- 
tee ♦♦  *  out  of  the  purchase  price  of  the  notes  to  be  purchased  by  them*' 
as  above  provided: 

(1)  Such  amount  as  will,  together  with  the  amount  actually  and  lawfully 
appropriated  by  the  Pacific  Company  out  of  its  earnings  and  other  income,  be 
sufficient  to  pay  any  "semiannual  installment  of  interest.** 

Then  follow  similar  direct  covenants  to  pay  to  the  trustee  deficiencies  in 
sinking  fund  payments,  operating  expenses,  taxes,  etc. 

Finally  by  said  section  4  of  article  2,  the  Old  Denver  and  Western  Com- 
panies severally  waived  "any  right  which  they  or  either  of  them  might  other- 
wise have  to  demand  the  delivery  of  any  of  the  promissory  notes  to  be  pur- 
chased by  them"  as  above  provided,  "before  or  colncidently  with  the  payment 
by  them  of  the  purchase  price  of  any  such  notes'* ;  but  the  said  companies,  on 
the  other  hand,  agreed  to  "promptly  pay  the  purchase  price  of  all  notes  that 
they  or  either  of  them  shall  be  under  obligation  to  take  hereunder  at  the 
times  and  in  the  manner  therein  provided,  although  the  Pacific  Company  shall 
not  at  the  time  of  any  such  payment  have  ready  for  delivery  or  shall  not 
have  taken  the  steps  necessary  to  authorize  the  delivery  of — or  for  any  other 
reason  shall  fail  to  deliver  any  of  such  promissory  notes;  but  neither  (Old 
Denver  or  Western  Company)  shall  be  deemed  by  reason  of  the  making  of 
any  payment  prior  to  the  receipt  of  the  notes  therebjr  paid  for  ♦  ♦  ♦  to 
have  waived  or  otherwise  prejudiced'*  their  right  to  enforce  and  receive  de- 
livery of  such  notes  from  Pacific  Company. 

In  article  3,  §  5,  the  Pacific  Company  specifically  covenanted  to  "apply  all 
of  its  gross  earnings  and  Income"  to  the  same  seven  above  enumerated  pur- 
poses in  respect  of  which  the  Old  Denver  and  Western  Companies  covenanted 
as  above  to  supply  deficiencies  in  Pacific  Company's  earnings;  and  further 
Pacific  Company  specifically  agreed  to  put  its  fiscal  agents  in  funds  several 
days  before  the  coupon  days  of  the  mortgage  bonds  sufficient  to  pay  the  In- 
terest In  March  and  September,  and  further  promised  that  said  fiscal  agents 
should  advise  the  trustee  of  the  payments  so  made. 

In  article  5  of  the  contract  the  trustee  covenanted  to  hold  all  moneys  by  it 
received  pursuant  to  the  provisions  of  contract  B  for  the  uses  and  purposes 
of  the  Pacific  mortgage,  i.  e.,  for  the  benefit  of  the  bondholders ;  and  partlca- 
larly  to  take  any  legal  steps  that  might  be  necessary  either  in  its  own  name 
or  that  of  the  Pacific  Company  to  enforce  "all  tlie  term's  and  provisions  of 
article  2  hereof  that  require  any  pajmients  to  be  made  to  the  trustee  by'* 
Old  Denver  and  Western  Companies  or  either  of  them. 

By  article  6,  §  10,  It  was  declared  that  "the  refusal,  neglect  or  other  failure 
of  the # Pacific  Company  to  perform"  any  of  its  covenants  in  the  contract 
"shall  not  constitute  ground  for  the  rescission  of  or  refusal  to  perfonn,  or 
delay  in  performing,  this  contract'*  by  the  Old  Denver  or  Western  Company. 

By  section  11  of  the  same  article  it  is  agreed  that  if  "any  of  the  covenants, 
agreements  or  other  provisions  in  this  instrument  shall  be  adjudged  void  or 
unenforceable**  no  other  provision  shall  be  thereby  affected. 

By  section  13  of  the  same  article  it  was  agreed  that  contract  B  "shall  ex- 
cept as  hereinafter  provided,  continue  In  full  force  and  effect  and  be  binding 
upon  all  the  parties  hereto  from  the  date  hereof  until  all  of  said  [Pacific 
mortgage  bonds]  shall  be  fully  paid,  principal  and  interest  *  *  ♦  as  pro- 
vided in  [said]  mortgage,  and  shall  run  with  the  railways  of  the  said  several 
railway  companies  parties  hereto  into  whosoever  hands  the  same  may  come.** 

By  section  14  of  the  same  article  it  is  declared  that:  "Notwithstanding  any- 
thing herein  contained,  or  anything  contained  in  said  first  mortgage  of  the 
Pacific  Company,  neither  the  obligation  of  the  parties  of  the  first  part  nor 
the  obligation  of  either  of  them  to  make  any  of  the  payments  provided  for  in 
sections  4  and  5  of  article  2  of  this  agreement  as  and  at  the  times  herein 
provided,  shall  be  abrogated  or  in  any  manner  modified  until  all  of  the  bonds 
secuired  by  (said  Pacific  mortgage)  shall  be  fully  paid,  principal  and  interest.'* 

1G2  C.C.A.— 26 
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But  If  default  Is  made  In  payment  of  principal  or  interest  on  the  bonds 
aforesaid  or  any  other  default  in  the  covenants  or  conditions  of  the  mortgage 
whereby  a  right  of  foreclosure  accrues,  "the  trustee  shall  have  and  ^all 
forthwith  become  vested  with  the  right  ♦  ♦  *  to  terminate  this  agreement 
save  and  excepting  always  the  provisions  for  payments  of  interest,  sinlving 
fund  contributions  and  taxes  contained  in  sections  4  and  5  of  article  2  hereof.*' 

By  several  other  forms  of  words  the  thought  or  idea  last  expressed  was  set 
forth,  namely,  tliat,  notwithstanding  default  or  foreclosure  or  termination  of 
every  other  provision  or  agreement  of  contract  B,  sections  4  and  5  of  article 
2  of  the  contract  should  always  separately  and  independently  survive  as  an 
asset  belonging  by  pledge  to  the  trustee  for  the  benefit  of  the  holders  of  the 
obligations  created  by  the  Pacific  mortgage. 

The  habendum  clause  of  the  Pacific  mortgage  specifically  "bargained,  sold, 
assigned  *  ♦  *  pledged  and  set  over"  contract  B  to  the  trustee.  That 
mortgage  contained  quite  usual  provisions  as  to  defaults  by  the  Pacific  Om- 
pany  and  the  effect  thereof.  It  is  not  denied  that  so  far  as  any  terms  in  the 
mortgage  are  concerned  the  trustee  had  a  right  to  what  was  done  in  the 
foreclosure  suit,  and  declare  the  entire  mortgage  matured,  obtain  a  final  de- 
cree, and  sell  the  property. 

On  the  settlement  of  the  decree  in  foreclosure  prolonged  hearings  were  had 
as  to  the  upset  price  of  the  mortgaged  property.  It  is  not  denied  that  the 
only  possible  purchaser  was  the  bondholders'  committee,  and  that  the  only 
method  of  paying  was  (pursuant  to  the  terms  of  the  mortgage)  in  bonds.  Th*i 
railway  had  been  in  the  hands  of  a  receiver  for  some  time  before  sale  and 
accumulated  a  surplus  over  taxes  and  operating  expenses. 

The  final  decree  fixed  the  upset  price  at  $18,000,000,  though  it  was  proven 
that  (including  loss  of  interest)  the  mortgaged  property  had  cost  about  $77,- 
000,000. 

The  bondholders,  through  their  committee,  purchased  at  the  upset  price, 
paid  the  expenses  of  foreclosure  and  receivership  in  the  main  out  of  the  re- 
ceiver's accumulations  aforesaid  (which  were  sold  as  a  portion  of  the  mort- 
gaged property),  took  a  conveyance  in  the  name  of  a  new  corporation  called 
Western  Pacific  Railroad  Company  of  everything  that  was  sold,  including  con- 
tract B,  and  then  in  the  foreclosure  suit  in  California  filed  what  is  called  a 
"written  election  of  purchaser  under  foreclosure  not  to  assume  or  adopt  cer- 
tain contracts,"  In  and  by  which  document  it  declined  to  assume  or  adopt 
(inter  alia)  contract  B,  stating  that  it  did  not  as  such  purchaser  claim  "the 
right  to  assert,  enforce  and  enjoy  any  right  formerly  the  property  of  Pacific 
Company  in  said  contract  B." 

The  net  result  of  the  foreclosure  was  that  each  $1,000  Pacific  bond  was 
indorsed  as  paid  to  "the  extent  of  $354.55,  remained  unpaid  as  to  the  balance, 
and  the  trustee  had,  or  was  entitled  to  obtain,  a  deficiency  judgment  of  ap- 
proximately $32,(X)0,000  against  the  Pacific  Company,  which  by  agreement 
of  all  parties  became  upon  foreclosure  and  still  remains  a  corporation  only  in 
name  and  wholly  without  property  or  any  hope  of  obtaining  the  same. 

It  may  here  be  noted  that  shortly  after  the  organization  of  the  New  toenver 
Company  that  corporation  (this  defendant)  caused  to  be  indorsed  upon  a  large 
majority  of  the  Pacific  bonds  a  direct  and  simply  worded  guaranty  of  the 
"punctual  payment  of  the  interest  upon  the  within  bond."  This  was  done 
in  pursuance  of  some  further  dealings  with  bankers  in  respect  to  new  issues 
of  Denver  securities.  The  same  guaranty  would  have  been  stamped  upon  all 
of  the  bonds  here  in  question  had  request  therefor  been  made. 

The  nature  of  the  amended  and  supplemental  bill  upon  which  this  action 
rests  may  now  be  stated.  This  pleading  was  filed  by  leave  of  court  shortly' 
after  the  action  above  noted  of  the  Circuit  CJourt  of  Appeals  in  the  Ninth 
Circuit  It  was  filed  January  6,  1917,  and  sets  forth  at  great  length  the  his- 
tory of  transactions  hereinabove  summarized,  allepjes  the  failure  of  the  New 
Denver  Company  to  perform  **all  and  singular  Its  promises  contained  in  con- 
tract B,"  and  asserts  that  the  defendant  by  its  conduct  "totally  repudiated 
Its  obligations  under  contract  B,  and  declared  that  It  would  no  longer  or  at 
any  time  thereafter  perform  said  contract." 

Allegation  is  then  made  that,  while  defendant  Is  paying  other  maturing  in- 
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debtedness,  it  is  "entirely  unable  to  pay  the  amount  rightfully  due  from  it 
under  the  terms  of  contract  B  by  reason  of  its  entire  breach  thereof,"  so 
that,  if  **its  obligations  under  contract  B"  be  taken  as  a  liability,  the  defend- 
ant is  "completely  insolvent." 

This  conduct  of  defendant  is  in  the  bill  alleged  to  be  a  continued  diversion 
of  its  income.  Statement  is  then  made  that  defendant  has  property  within 
the  Southern  District  of  New  York,  wherefore  the  prayer  is  made  that  the 
court  "find  and  declare  the  amount  due  under  contract  B  from  the  New  Den- 
ver Company,"  and  that  "the  court  also  determine  on  equitablie  principles  the 
principal  sum  required  to  be  paid,  or  secured  to  be  paid  by  the  said  New 
Denver  Company  in  order  adequately  to  provide  for  the  fulfillment  of  its 
covenant  for  future  payments  contained  in  said  contract  B" ;  that  the  amount 
SQ  declared  to  be  due  be  also  declared  "a  charge  upon  the  property  of  the 
New  Denver  Company  superior  in  right,  lien  and  equity"  to  certain  other  and 
specified  obligations  or  securities  of  said  defendant;  also,  that  the  property 
of  said  defendant  within  the  jurisdiction  of  the  court  be  "sequestrated"  and 
sold  in  order  to  satisfy  the  charge  or  lien  thus  prayed  for. 

Concurrently  with  the  filing  of  this  amended  bill,  injunction  issued  re- 
straining the  New  Denver  Company  from  exercising  control  over  certain  funds 
lying  to  its  credit  in  the  city  of  New  York,  and  on  June  14,  1917,  concurrently 
with  the  entry  of  the  above-recited  final  decree  herein  an  injunction  order 
was  issued  restraining  (for  a  period  not  yet  expired)  defendant  "from  re- 
moving from  the  jurisdiction  of"  the  District  Court  for  the  Southern  District 
of  New  York  the  funds  aforesaid,  "provided,  however,  that  nothing  contained 
in  this  order  shall  prevent  the  taldug  of  the  said  sums  of  money  or  either  of 
them  by  the  marshal  either  under  writ  of  execution  issued  pursuant  to  said 
decree,  or  under  order  of  this  court  issued  in  aid  of  said  writ  of  execution," 
unless  defendant  filed  a  supersedeas  bond,  which  has  never  been  done. 

When  in  1905  contract  B  was  executed  and  the  Pacific  mortgage  created, 
certain  statutes  of  Colorado  and  Utah  were  in  force,  copies  of  which  are 
below  inserted.  1 

The  Old  Denver,  though  it  controlled,  did  not  physically  connect  with  the 
Pacific  Company.  The  Western  did  so  connect,  and  by  other  statutes  (not 
quoted)  the  Old  Denver  was  authorized  either  to  lease  or  purchase  a  road 
occupying  the  relation  to  it  of  the  Western  Company. 

Finally  it  may  be  noted  that  the  Pacific  Company  was  made  a  party  de- 
fendant in  this  suit  It  was  served,  appeared,  but  never  answered.  Decree 
and  injunction  passed  against  the  New  Denver  only. 

1  "It  shall  be  lawful  for  any  railroad  company  *  *  *  upon  good  consid- 
eration, to  guarantee  the  payment  of  any  mortgage,  mortgage  bonds,  or  in- 
terest coupons,  of  any  other  railroad  connecting  with  said  first  named  rail- 
road."   2  Mills  Ann.  Stat  (1891)  §  3751 ;  Colorado  R.  S.  1908,  §  5412. 

"Any  railroad  company  owning  or  operating  a  line  of  railroad  in  this  state 
may  purchase  other  lines  of  railroad  within  or  without  this  state  which  shall 
connect  with  the  road  operated  by  such  company,  directly,  or  by  means  of  any 
other  line  which  such  company  shall  have  the  right  by  contract  or  otherwise, 
when  constructed,  to  use  or  operate  and  may  acquire  and  may  hold,  the  obli- 
gations and  stock  of  other  companies  owning  or  operating  any  such  line  of 
road  which  such  company  is  so  authorized  to  purchase  or  which,  under  the 
laws  of  this  state,  it  is  authorized  to  lease,  or  with  which  under  said  laws 
it  may  be  authorized  to  consolidate.  ♦  ♦  ♦  »  Colorado  S.  L.  1899,  p.  313 ; 
Colorado  R.  S.  1908,  §  5418. 

"Railroad  corporations  organized  under  the  laws  of  Utah  ♦  ♦  ♦  may 
purchase  or  otherwise  lawfully  acquire  the  railroad  ♦  *  *  and  the  capi- 
tal stock  *  *  ♦  and  the  bonds  and  other  obligations,  or  any  part  thereof, 
or  may  guarantee  the  stocks,  bonds  or  obligations  of  any  corporation  owning 
♦  *  ♦  railroad  lines  within  this  state,  or  partly  within  and  partly  without 
the  same,  ♦  ♦  ♦  which  connect  with  the  line  of  railroad  of  such  corpora- 
tion.   ♦    •    •»»    Utah  Sess.  Laws  1901,  p.  22,  {  5, 
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Chadbourne  &  Shores,  of  New  York  City  (John  G.  Milburn  and  A. 
J.  Shores,  both  of  New  York  City,  and  Henry  McAllister,  Jr.,  of 
Denver,  Cofo.,  of  counsel),  for  appellant. 

Murray,  Prentice  &  Rowland,  of  New  York  City  (George  Welwood 
Murray  and  F.  W.  M.  Cutcheon,  both  of  New  York  City,  John  F. 
Rowie,  of  San  Francisco,  Cal,  and  Ralph  M.  Arkush  and  William 
Roberts,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
summary  prefixed  hereto  is  thought  to  present,  not  only  the  facts  and 
acts  relevant  to  the  legal  issues  involved,  but  most  of  the  surrounding 
circumstances  showing  motive  (as  the  parent  of  intent)  in  so  far  as, 
and  probably  farther  than  we  are  permitted,  in  discovering  intent,  to 
go  beyond  the  ordinary  meaning  of  the  words  employed  in  contract 
making. 

Plaintiff  has  a  money  decree  in  an  amount  representing  on  actuarial 
principles  the  present  value  at  date  of  decision  below,  of  the  security 
whereof  the  trustee  asserts  its  bondholders  have  been  deprived,  name- 
ly, the  Denver  Companies'^  obligation  to  pay  or  effect  payment  of  in- 
terest on  a  bond  issue  until  such  time  as  the  same  should  be  paid  in 
full;  and  the  reason  why  such  decree  should  run  against  defendant, 
is  said  to  be  its  total  breach  of  contract  B. 

It  outlines  argument  and  will  perhaps  render  our  position  clearer, 
to  state  appellant's  reasons  as  we  understand  them,  for  declining  re- 
sponsibility in  respect  of  this  matter.    It  is  said : 

(1)  The  obligation  assumed  by  the  Denver  Companies  under  article 
2,  §§  4  and  5,  of  contract  B,  was  contingent  only,  i.  e.,  dependent  upon 
an  ascertainment  of  insufficient  earnings  by  Pacific  Company;  and  no 
independent  direct  liability  to  the  trustee  can  be  found  in  that  docu- 
ment. 

(2)  But  if  any  liability  of  any  kind  can  be  found  therein,  it  must  be 
limited  to  such  interest  accruals,  as  arose  before  (a)  the  trustee  de- 
clared the  mortgage  debt  due  for  defaults,  or  before  it  began  foreclo- 
sure; or  before  (b)  the  actual  sale  in  foreclosure  of  the  mortgaged 
estate;  or  before  (c)  the  purchasers  by  their  creature  the  present 
Pacific  Company  abrogated  contract  B. 

(3)  Unless  contract  B  is  construed  as  imposing  a  contingent  liability 
only,  dependent  on  acts  long  since  rendered  impossible  by  the  conduct 
of  plaintiff  or  its  privies  or  cestuis  que  trustent,  it  is  ultra  vires. 

(4)  Under  any  view  of  defendant's  liability,  the  principles  on  which 
the  amount  decreed  was  liquidated,  were  erroneous. 

[1]  1.  It  may  be  admitted  that  the  form  of  a  contingent,  secondary, 
or  dependent  obligation  affecting  the  Denver  Companies,  is  carefully 
preserved  in  every  section,  separately  considered,  of  the  agreement 

2  This  phrase  is  used  to  designate  the  Old  Denver  and  Western  C?ampanies 
as  joint  and  several  parties  to  contract  B,  and  the  New  Denver  as  their  suc- 
cessor in  obligation. 
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in  suit.  But  liability  cannot  depend  on  one  phrase,  nor  to  be  limited 
to  one  section ;  what  a  party  is  bound  to  do  is  the  resultant  of  all  his 
piomises  as  collected  from  the  entire  statement  of  purpose;  it  is  the 
legal  total  of  his  assumptions.  Further  if  mutual  promises  are  made, 
the  nature  and  extent  of  one  party's  obligation  may  frequently  be 
learned  from,  if  not  stated  in  terms  of  the  other's  engagements. 

Contract  B  declares  that  Pacific  Company  will  devote  to  the  pay- 
ment of  interest  a  proper  part  of  its  net  income,  if  any  it  has.  But  it 
also  presupposes  a  possible,  indeed  probable,  deficiency  in  such  income, 
and  it  recognizes  possible  refusal  or  neglect  to  pay  out  the  same; 
-whereupon  arises  a  liability  on  the  part  of  the  Denver  Companies  to 
purchase  notes  of  Pacific  Company  at  par  to  an  extent  sutficient  to 
l>ro<luce  (inter  alia)  the  interest  moneys.  Pacific  Company,  to  the 
extent  of  its  ability,  is  to  put  its  fiscal  agent  in  funds  to  pay  interest  at 
appropriate  dates;  and  Denver  Companies  are  to  pay  to  the  trustee 
out  of  the  fund  produced  from  the  Pacific  Company's  notes,  enough  to 
make  up  any  deficiency  in  the  moneys  semiannually  furnished  for  in- 
terest payments  by  Pacific  Company;  yet  Denver  Companies  cannot 
wait  to  get  notes  before  making  up  the  full  interest  semiannually  due, 
although  such  advance  without  notes  is  not  to  diminish  their  absolute 
right  to  enforce  the  delivery  of  the  same,  namely,  of  obligations  which 
Pacific  Company  was  to  pay  substantially  when  it  was  possible. 

If  one  had  nothing  but  the  words  of  contract  B  to  study,  what  condi- 
tions are  suggested  by  that  instrument  under  which  the  Denver  Com- 
panies did  not  promise  to  furnish  the  interest  moneys,  as  and  when 
they  fell  due,  and  to  the  trustee?  Lack  of  earnings,  delay,  refusal, 
open  breach  of  its  own  covenants  on  the  part  of  Pacific  Company — 
none  of  these  things  affected  the  promise  of  Denver  Companies  to  pay 
out  of  a  fund,  perhaps  nonexistent  at  date  of  promised  payment,  an 
amount  measured  or  measurable  only  by  the  extent  of  Pacific  Compa- 
ny's inaction.  The  fund  (so-called)  Denver  could  then  sue  for,  or 
otherwise  obtain.  It  was  no  business  of  the  trustee  whether  or  when 
or  how  the  fund  derived  from  notes  and  measured  by  Pacific  Compa- 
ny's poverty  or  dishonesty  was  obtained;  that  lay  between  the  other 
parties  to  the  contract. 

Thus  when  the  stated  obligations  assumed  by  Denver  Company  are 
totaled,  the  only  contingency  or  condition  to  liability  for  a  deficiency 
of  perchance  100  per  cent,  was  the  bald  fact  that  Pacific  Company  did 
not  hand  over  the  money  on  time  to  its  fiscal  agent.  That  the  prom- 
ised money  is  always  described  as  coming  out  of  a  fund  derived  from 
notes  is  true ;  but  when  it  is  expressly  provided  that  the  payment  is 
due  and  owing,  whether  the  notes  are  existent  or  not,  and  no  duty 
rests  on  the  payee  to  get  notes,  the  net  or  resultant  obligation  of  the 
Denver  Companies  is  contingent  only  in  name — on  the  face  of  the  con- 
tract itself — and  how  completely  this  formal  or  paper  contingency  was 
under  Denver  control  has  been  sufficiently  indicated  in  the  statement 
of  facts.  There  was  no  contingency,  there  was  nothing  on  which 
payment  depended,  that  did  not  depend  on  Denver  Companies'  will. 

For  these  reasons,  we  regard  contract  B  as  plainly,  though  by  a 
most  circuitous  and  involved  method,  imposing  a  direct  duty  on  Den- 
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ver  Companies  to  pay  to  or  through  the  trustee,  whatever  part  of  each 
semiannual  interest  installment  Pacific  Company  did  not  timely  pro- 
vide, and  charge  such  payment  or  payments  to  a  sort  of  note  account 
they  were  to  keep  with  said  company.  This  is  our  interpretation  of 
the  words  of  the  contract,  without  any  reference  to  the  occurrences 
preceding  this  suit 

[2]  2.  The  contention  that,  whatever  may  have  been  the  Denver 
Companies'  obligations  under  contract  B,  they  were  terminated  by  the 
act  of  plaintiff,  or  of  some  person  or  entity  for  whose  action  plaintiff 
is  responsible,  or  must  suffer,  is  another  matter  requiring  a  view  of  the 
whole  contractual  scheme,  rather  than  single  or  detached  paragraphs. 
For  if  each  act  or  event  said  to  terminate  liability  is  singly  considered, 
express  authority  for  it  is  discoverable  in  the  written  agreements. 
Thus  the  makers  of  contract  B  stated  their  cognizance  of  and  satisfac- 
tion with  the  mortgage,  and  every  step  of  the  foreclosure  was  in  ac- 
cord with  that  instrument;  so  was  prematurity  of  debt  on  default; 
while  abrogation,  cancellation,  or  repudiation  of  the  contract  by  some 
party  or  parties,  was  contemplated,  and  provided  against  by  the  clause 
that  no  one  could  in  any  way  get  rid  of  article  2,  §§  4  and  5.  As  for 
the  effect  of  judicial  sale,  since  the  sale  itself  was  a  necessary  part  of 
foreclosure,  was  at  a  price  fixed  after  notice  to  defendant  and  Nyith  its 
full  knowledge,  and  is  not  suggested  as  being  tainted  with  fraud,  we 
fail  to  see  how  the  disparity  between  cost  and  selling  price  aflfects  this 
litigation  in  any  way.  It  is  not,  we  apprehend,  the  amoimt  realized  by 
sale,  but  the  fact  that  there  was  a  sale,  which  is  relied  on  to  terminate 
liability,  though  it  may  be  noted  that  the  market  prices  of  new  Pacific 
bonds  seem  to  justify  the  upset  price,  if  the  matter  be  of  any  im- 
portance. 

But  upon  the  whole  scheme  of  financial  assistance,  as  elaborated 
through  contracts  and  mortgage,  it  is  confidently  asserted  that  since 
nowhere  is  it  definitely  and  clearly  said  that  Denver  Companies  were 
to  be  forever  tied  to  a  financial  corpse,  since  they  nowhere  agreed  to  do 
more  than  help  a  fellow  corporation  by  loaning  it  money  for  certain 
purposes — even  if  they  also  promised  to  see  to  the  application  of  said 
money  to  those  purposes — such  an  obligation  and  liability  must  ter- 
minate when  the  person  to  be  aided  is  to  all  intents  and  purposes  dead, 
and  the  conditions  assumed  as  the  basis  of  and  reasons  for  the  obligor's 
liability  no  longer  exist. 

The  contention  at  once  suggests  one  retort,  or  reply,  which  will  be 
considered  when  treating  of  damages,  namely,  was  the  pecuniary  death 
of  Pacific  Company  caused  by  any  of  the  acts  complained  of,  or  was 
defendant  itself  the  proximate  cause  of  decease?  But  still  consider- 
ing only  the  language  of  contract,  we  are  of  opinion  that,  amazing  as 
is  the  machinery  of  words  employed,  it  was  within  the  expressed  con- 
templation of  the  parties  that  Pacific  Company  might  in  any  way,  and 
for  any  purpose,  neglect  or  refuse  to  pay  its  interest;  that  default, 
foreclosure,  and  sale  might  ensue,  and  yet  Denver  Companies  agreed 
to  keep  on  paying  interest,  and  hopefully  looking  to  Pacific  Company, 
by  suit  perhaps,  to  furnish  the  notes  out  of  which  the  interest  was  the- 
oretically to  flow.     Nothing  better  illustrates  this  than  the  singular 
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provision  that  the  obligations  of  the  contract  are  to  follow  lines  of 
rail,  like  covenants  running  with  land.  But  this  legal  curiosity  did 
not  affect  the  trustee,  to  whom  was  promised  money ;  the  other  parties 
might  arrange  among  themselves  as  to  how  it  was  to  be  obtained  and 
in  what  way  charged  or  accounted  for. 

Wo  therefore  conclude  that  none  of  the  acts  or  facts  in  question 
operated  to  terminate  or  abrogate  sections  4  and  5  of  article  2,  nor  (in 
and  of  themselves)  to  release  defendant  from  whatever  measure  of 
liability  contract  B  imposes,  for  each  was  clearly  within  the  contempla- 
tion of  parties,  as  discovered  by  or  from  words  employed,  and  so  was 
their  aggregate  effect — ^which  is  what  defendant  complains  of. 

[3]  3.  The  phrase  "ultra  vires"  as  used  in  this  case  rather  suggests 
the  nature  of  a  defense,  than  describes  it  with  technical  accuracy. 

Since  the  Old  Denver  did  not  * 'connect"  with  the  Pacific,  there  was 
no  statutory  power  to  guarantee  the  latter's  bonds,  either  as  to  prin- 
cipal or  interest;  but  the  Western  did  so  connect,  and  the  present  de- 
fendant is  as  much  and  as  fully  the  successor  in  interest  and  obligation 
of  the  Western  as  of  the  Old  Denver ;  the  covenants  of  contract  B  are 
several  as  well  as  joint  on  the  part  of  the  two  corporations  now  merged 
or  united  in  this  defendant.  Therefore  it  would  be  of  no  avail  to  urge 
that  the  contract  is  an  illegal  guarantee,  for  the  New  Denver  as  the 
inheritor  of  the  Western  would  be  liable,  and  does  physically  connect 
with  the  Pacific  by  virtue  of  the  Western's  connection. 

Consequently  it  is  urged  that  every  endeavor  was  made  by  the  con- 
tracting parties  to  avoid  anything  that  in  law  could  be  called  a  guaran- 
ty. We  think  this  quite  true,  and  the  reason  for  it  was  that  the  Old 
Denver  which  was  the  strong  partner  in  the  enterprise  could  not  guar- 
antee. Therefore  contract  B  is  (and  here  there  is  agreement  in  argu- 
ment) a  plain  effort  to  create  some  kind  of  obligation  equally  effective 
against  both  Denver  Companies,  and  resting  for  statutory  validity  on 
the  authority  fotmd  in  botfi  Colorado  and  Utah,  to  purchase  and  hold 
the  obligations  of  a  railroad  situated  as  was  the  Pacific.  Thus  a  ques- 
tion of  statutory  construction  is  reached,  and  it  is  maintained  that  the 
acts  quoted  above  (1)  do  not  authorize  an  agreement  compelling  the 
purchase  of  obligations  for  a  period  of  nearly  30  years,  but  (2)  if  so 
extreme  a  power  can  be  found,  it  can  only  be  validated  by  limiting  such 
promise  to  paying  for  obligations  given  by  a  concern  capable  of  mak- 
ing earnings,  i.  e.,  a  going  railway,  not  a  mere  corporate  name.  Thus 
the  contention  is  that  any  construction  of  contract  B  producing  a  lia- 
bility greater  than  the  defendant  is  substantially  ready  to  concede  re- 
sults in  a  statutory  violation. 

We  have  already  found  in  the  language  of  the  parties  plain  and  defi- 
nite statements  of  purpose  to  do  the  very  things  now  said  to  be  against 
the  statute  properly  construed,  and  we  think  it  quite  as  plain  that  such 
purpose  was  to  give  a  security  that  was  just  as  good  as  a  guaranty. 
The  result  aimed  at  is  shown  by  numerous  minutes  of  directors'  and 
shareholders'  meetings,  and  is  also  proven  by  the  direct  guaranty 
indorsed  by  the  New  Denver  on  all  bonds  offered  as  soon. as  statutory 
authority  was  conferred.  That  act  perfectly  expressed  original  de- 
sire. 
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Thus  we  are  brought  to  what  we  regard  as  the  crux  of  this  discus- 
sion: Did  a  power  to  buy  obligations  justify  or  authorize  a  covenant 
to  buy  the  same,  at  recurrent  intervals  stretching  over  many  years, 
irrespective  of  their  value,  or  of  conditions  unthought  of  when  contract 
made,  and  productive  of  radical  change  of  relation  between  the  con- 
tracting parties? 

While  the  point  is  barren  of  direct  authority  in  the  states  of  the 
statutes,  yet  we  consider  it  solved  by  some  general  principles  of  cor- 
porate action,  as  applied  to  the  admitted  facts  herein. 

A  corporation  may  within  the  boundaries  of  legal  action  make  any 
contract  for  its  corporate  benefit  upon  proper  consideration ;  its  agree- 
ment may  be  conditional  as  well  as  direct,  and  the  lawful  end  to  be  ob- 
tained is  often  if  not  usually  the  test  of  corporate  power.  Ellerman 
V.  Chicago,  etc.,  Co.,  49  N.  J.  Eq.  at  page  248,  23  Atl.  287;  Railway 
Co.  V.  Keokuk  Bridge  Co.,  131  U.  S.  at  page  385,  9  Sup.  Ct.  770,  33  L. 
Ed.  157;  Tod  v.  Kentucky,  etc.,  Co.  (C.  C.)  57  Fed.  at  page  58. 

It  was  apparently  an  advantageous  thing  for  the  Denver  to  create 
and  use  Pacific  Company.  It  was  plainly  within  statutory  corporate 
authority  to  buy  the  notes  of  the  latter  corporation.  If  one  note  could 
have  been  bought,  so  could  thousands,  and,  within  the  strictest  letter 
of  the  statute,  Denver  could  at  one  time  have  bought  enough  notes  from 
Pacific  to  provide  for  mortgage  interest  during  the  mortgage  term, 
after  complying  with  certain  California  requirements  as  to  relation  be- 
tween obligations  and  stock.  The  illustration  is  a  practical  absurdity, 
but  it  serves  to  show  that  the  objection  advanced  goes  only  to  the  quan- 
tum of  the  liability,  and  on  this  the  statute  is  silent.  It  can  make  no 
difference  as  to  quantum  that  the  amount  is  spread  out  over  a  genera- 
tion instead  of  being  expended  at  once.  The  arrangement  made  was 
but  a  detail  of  business. 

The  argument  that  purchasing  anything  reasonably  called  obliga- 
tions implies  a  solvent  or  going  obligor  is  but  a  variant  of  the  first  ob- 
jection. If  an  agreement  to  purchase  in  futuro  is  no  more  than  the  split- 
ting up  of  a  present  power  to  purchase,  the  question  cannot  be  of  the 
advantage  to  the  purchaser  when  the  time  of  buying  arrives,  but  of  the 
sufficiency  and  legality  of  the  consideration  when  agreement  made.  An 
agreement  valid  when  made  is  unaffected  by  the  subsequent  insolvency 
of  one  party,  and  that  there  was  apparent  advantage  and  legal  "value" 
in  the  consideration  of  contract  B  needs  no  more  than  mention. 

It  follows  that  we  do  not  regard  the  liability  imposed  on  defendant 
as  forbidden  by  the  statute. 

[4]  4.  By  the  foregoing  discussion,  it  is  shown  that  we  think  con- 
tract B  an  obligation  to  buy  at  par  enough  Pacific  notes  to  pay  interest 
on  a  certain  debt,  until  that  debt  should  be  discharged ;  also,  an  obliga- 
tion within  statutory  authority,  made  on  valuable  consideration,  and 
enforceable  by  the  trustee  under  the  pledge  of  the  mortgage,  but 
wholly  independent  of  said  mortgage,  and  unaffected  by  any  act  done 
pursuant  to  the  terms  of  mortgage. 

This  action  is  to  recover  damages  for  breach  of  such  a  contract,  and 
in  order  to  assess  the  same  it  is  as  always  necessary  to  inquire  as  to  the 
nature  of  the  breach,  by  whom  committed,  what  if  anything  has  been 
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done  to  minimize  damages,  and  what  amount  will  compensate  the  in- 
jured party;  compensation  being  the  invariable  object  of  assessment, 
except  in  respect  of  punitive  recoveries. 

It  is  to  us  plain  that  defendant  committed  breach  of  contract  by 
(pursuant  to  threat  of  September,  1914)  refusing  "to  continue  financial! 
support"  of  Pacific  Company  on  March  1,  1915.  If  thereafter  that 
company  financially  died,  defendant  inflicted  the  blow  proximately 
causing  decease,  however  moribund  Pacific  Company  may  then  have 
been. 

The  reasons  for  such  action  are  illuminating  as  to  the  intended  ex- 
tent of  breach.  By  1915  Pacific  owed  Denver  oyer  $50,000,000  prac- 
tically unsecured,  and  was  doing  a  business  poor  and  apparently  get- 
ting worse  imder  the  rivalry  of  the  Panama  Canal.  Denver  Company 
could  be  no  worse  oflF  by  meeting  its  fate  at  once,  than  by  being  bled 
for  decades.  Therefore  it  refused  longer  to  observe  its  contract,  and 
invited  suit  to  ascertain  the  nature  of  its  agreement  and  extent  of  lia- 
bility. 

It  is  now  held  that  its  agreement  was  to  pay  all  the  semiannual  mort- 
gage interest  (if  necessary)  until  some  one  paid  the  principal;  that, 
while  defendant  did  not  and  does  not  deny  some  liability,  it  denied 
that  liability,  and  denied  it  utterly;  therefore  its  breach  was  total. 
It  is  true  that  by  no  form  of  words  uttered  or  sent  to  plaintiff  did  de- 
fendant say,  "We  will  never  pay  any  more  interest  on  Pacific  bonds," 
but  that  idea  was  conveyed  to*  all  inquirers  and  published  widely. 
There  was  an  admitted  refusal  to  pay  on  March  1,  1915.  We  think 
that  the  circumstances  of  that  refusal  warrant  a  finding  of  refusal  to 
pay  anything  more,  and  Roehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct.  780, 
44  L,,  Ed.  953,  is  fully  applicable. 

The  obligation  of  contract  B  being  wholly  independent  of  the  mort- 
gage, the  total  breach  thereof  could  only  be  compensated  by  the  value 
of  the  repudiated  security,  less  any  solatium  received  from  other  sourc- 
es. The  present  value  of  an  agreement  to  secure  the  payment  of  5  per 
cent,  a  year  on  a  given  sum  for  nearly  30  years  is  greater  than  the 
sum  itself,  but,  since  the  obligation  was  terminable  by  paying  the  debt 
(the  Pacific  bonds  could  have  been  called  long  before  maturity),  the 
principal  debt  was  the  limit  of  liability,  and  that  was  diminished  by 
what  plaintiff's  bondholders  got  in  foreclosure.  The  damages  below 
were  assessed  substantially  on  this  principle,  and  as  we  find  correctly 
on  reason  and  authority.  Central  Trust  Co.  v.  Chicago,  etc.,  Co.,  240 
U.  S.  581,  36  Sup.  Ct.  412,  60  L.  Ed.  811,  L.  R.  A.  1917B,  580;  In 
re  Fitz  George,  1  K.  B.  (1905)  462 ;  Marbury  v.  Kentucky,  etc.,  Co.,  62 
Fed.  335,  10  C.  C.  A.  393 ;  Penna.  Steel  Co.  v.  New  York,  etc.,  Co.,  198 
Fed.  721,  117  C.  C.  A.  503;  Ches.  &  Ohio  R.  R.  v.  Kelly,  241  U.  S. 
485,  36  Sup.  Ct.  630,  60  L.  Ed.  1117,  L.  R.  A.  1917F,  367— which  cases 
cover  admeasurement  of  recovery,  without  necessary  reference  to  pres- 
ence or  nature  of  "breach." 

[5]  Believing  that  a  liability  on  the  part  of  defendant  and  to  plain- 
tiff was  established  in  the  amount  found  by  the  lower  court,  we  should 
afiirm  the  decree  as  it  stands  ^'^ere  it  not  for  a  jurisdictional  question 
too  apparent  to  avoid. 


Digitized  by  VjOOQIC 


410  162  C.  C.  A.  REPORTS 

The  court  below  had  jurisdiction  of  the  subject-matter,  the  defend- 
ant waived  its  right  to  be  sued  in  its  own  district  (if  such  right  ever 
existed),  and  plaintiff's  pleading  purported  to  set  forth  a  cause  of  action 
cognizable  in  equity;  tiiat  is,  it  asserted  a  lien  upon  the  defendant's 
property,  or  a  priority  amounting  to  a  lien  over  certain  obligations  cre- 
ated by  defendant. 

No  such  lien  or  priority  was  found  by  the  trial  court  because  none 
was  proven,  and  it  is  plain  to  us  from  the  record  that  none  existed 
or  exists.  Assuming  that  the  case  as  pleaded  was  one  in  equity,  the  case 
as  proven  was  no  more  than  an  action  at  law  for  damages  occasioned 
by  the  total  breach  of  a  contract  svunmarily  but  correctly  described  by 
plaintiff  as  one  to  maintain  Pacific  Company  as  a  going  concern — an 
active  railway  capable  of  earning  if  not  profitable.  The  decree  is  in 
effect  a  judgment  at  law,  and  the  case  should  have  been  transferred  to 
the  law  side  of  the  court  under  the  Act  of  March  .3,  1915,  c.  90,  38 
Stat.  956  (Comp.  St.  1916,  §§  1251a-1251c).  Nor  was  this  suit  in  any 
way  "dependent"  in  the  sense  of  jurisdiction  arising  only  out  of  some 
other  jurisdictional  power. 

This  question  of  jurisdiction  was  never  raised,  and  it  is  evident  to  us 
that  by  consent  and  at  the  desire  of  both  plaintiff  and  defendant  an 
action  at  law  was  tried  as  a  suit  in  equity,  for  what  reason  we  know 
not.  This  record  is  that  of  a  law  action  tried  by  consent  without  a 
jury,  except  for  the  paper  required  by  Rev.  Stat.  §§  649  and  700,  Jud. 
Code,  §  291  (Comp.  St.  1916,  §§  1012,  1668,  1268),  namely  a  consent 
to  waive  a  jury.  As  this  defect  is  not  jurisdictional  and  is  not  assigned 
for  error  or  otherwise  complained  of,  we  disregard  it. 

This  action  was  brought  into  this  court  by  an  appeal.  As  it  was 
really  from  a  judgment  at  law,  a  writ  of  error  would  .have  been  prop- 
er, but  under  section  4  of  the  Act  of  September  6,  1916  (39  Stat.  726, 
448,  Comp.  St.  1916,  §  1649a)  we  may,  and  indeed  must,  disregard 
this  procedural  oversight.  The  power  of  transferring  a  case  to  the 
proper  side  of  the  court  exists  in  our  opinion  at  any  stage  of  the  liti- 
gation, and  we  may  give  the  direction  as  well  as  the  District  Court. 

This  matter,  which  we  consider  of  our  own  motion,  is  not  merely 
formal,  but  substantial,  though,  as  just  pointed  out,  it  does  not  go  to 
the  root  of  the  case  under  the  statutes  cited.*  The  error  was  this : 
Plaintiff  brought  in  equity  that  which  was  not  an  equity  action,  and 
thereby  obtained  injunctive  relief,  which  when  considered  in  the  light 
of  the  case  actually  made  amounted  to  a  use  of  the  writ  of  injunc- 
tion as  the  substantial  equivalent  of  a  warrant  of  attachment.  For  this 
there  was  no  warrant,  in  that  it  gave  rise  to  an  appearance  of  lien  or 
priority,  not  justified  by  the  evidence.  Plaintiff  has  a  money  judgment 
for  breach  of  contract  and  that  is  all.  It  is  entitled  to  no  further  or 
greater  priority  than  any  other  owner  of  a  judgment  on  contract  of  the 
date  of  the  entry  of  the  so-called  decree.  This  fact  may  become  im- 
portant, if  it  be  true,  as  alleged  in  plaintiffs  pleading,  that  the  liability 
asserted  against  the  defendant  and  now  established  by  the  judgment  of 
the  courts  of  this  circuit  is  so  great  as  to  render  the  New  Denver  Com- 
pany utterly  insolvent. 

«  Cf.  Jackson  v.  Strong  (N.  T.  Ct  App.)  118  N.  E.  512. 
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Apparently  such  asserted,  if  not  hoped  for,  insolvency  (hoped  for  in 
the  sense  of  attempting  to  establish  the  liability),  was  one  of  the  rea- 
sons for  plaintiff's  attempt  to  draw  a  bill  in  equity.  That  attempt  has 
failed,  and  the  failure  must  be  definitely  marked. 

It  is  therefore  ordered  that  this  cause  be  remanded,  with  directions 
to  the  district  court  to  transfer  the  same  to  the  law  side  of  the  court, 
and  as  so  transferred,  that  the  judgment  entered  herein  on  June  14, 
1917,  be  affirmed  without  costs.  And  it  is  further  ordered  that  the 
several  injunctions  issued  in  the  course  of  this  litigation  shall  be  forth- 
with vacated  and  set  aside. 


(250  Fed.  341) 

KINGDOM  OF  KOUMANIA  v.  GUARANTY  TRUST  00.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit     January  11,  1918.) 

No.  163. 

1.  International  Law  ^=»10 — Sovebeiontt — Iumunitt  or  Sovebeign  from 

Suit. 

The  bringing  of  an  action  by  a  foreign  nation  In  a  court  of  the  United 
States  to  recover  a  deposit  placed  to  Its  credit  in  a  bank  is  not  a  waiver 
of  its  Immunity  as  a  sovereign  from  suit  by  other  parties,  and  the  court 
is  without  jurisdiction  to  permit  the  defendant  by  interpleader  to  sub- 
stitute ns  defendant  another  party  claiming  a  lien  on  the  deposit  as  a 
creditor  of  the  plaintlit,  but  who  alleges  no  facts  which  would  make  it 
a  trust  fund. 

2.  Ihtebnational  Law  ^=»10—Sovebbign— Immunity  feom  Surr— Waivbb. 

A  foreign  nation  at  war  which  makes  contracts  In  the  United  States 
for  supplies  or  equipment  for  its  armies  does  not  thereby  divest  itself 
of  its  sovereign  diaracter  and  become  subject  to  suit  as  a  private  in- 
dividual. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  at  law  by  the  Kingdom  of  Roumania  against  the  Guaranty 
Trust  Company  of  New  York.  From  an  order  permitting  an  inter- 
pleader of  Morris  Arditti,  plaintiff  brings  error.    Reversed. 

For  opinion  below,  see  244  Fed.  195. 

White  &  Case,  of  New  York  City  (Vermont  Hatch  and  Joseph  M. 
Hartfield,  both  of  New  York  City,  of  counsel),  for  plaintiff  in  er- 
ror. 

Frank  M.  Patterson,  of  New  York  City  (Franklin  H.  Mills,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Morris  &  Samuel  Meyers,  of  New  York  City,  for  Morris  Arditti. 

Before  WARD,  RCMSERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  May  12,  1916,  one  Morris  Arditti  began 
an  action  in  the  Supreme  Court  of  the  State  of  New  York  against  the 
Guaranty  Trust  Company  and  the  Kingdom  of  Roumania  claiming  to 
recover  damages  against  the  Kingdom  of  Roumania  in  the  sum  of 
$101,200  for  breach  of  contract  and  a  lien  upon  funds  of  the  Kingdom 
of  Roumania  in  the  possession  of  the  trust  company  to  the  extent  of 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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$56,500  in  addition.  He  alleged  that  he  had  entered  into  a  contract 
February  23,  1916,  with  the  Kingdom  of  Roumania  for  200,000  pairs 
of  shoes  for  the  Roumanian  army  to  be  paid  for  out  of  a  credit  of 
$547,009  to  be  established  by  the  Kingdom  of  Roumania  in  the  Com- 
monwealth Trust  Company  of  Boston  and  out  of  another  credit  of 
200,000  French  francs  through  the  Bank  of  Marmorasch,  Blank  & 
Co.  of  Bucharest,  on  delivery  of  the  shoes ;  that  he  on  his  part  was 
required  to  deposit  and  did  deposit  with  the  Kingdom  of  Roumania  the 
equivalent  of  $14,000  in  money  and  a  bond  for  $42,500  of  the  said 
Bank  of  Marmorasch,  Blank  &  Co.  as  a  guaranty  of  his  faithful  per- 
formance, to  be  returned  to  him  if  the  Kingdom  of  Roumania  failed 
or  refused  to  carry  out  the  contract ;  that  the  Kingdom  of  Roumania 
did  not  establish  the  said  credits  nor  carry  out  the  contract  to  the 
damage  of  the  plaintiff  in  the  sum  of  $101,000  plus  the  cash  depos- 
it and  bond  aforesaid  aggregating  $56,500.  As  to  the  latter  sum  the 
complaint  alleged: 

(13)  "Upon  information  and  belief,  that  the  Kingdom  of  Roumania,  in  vio- 
lation of  its  agreement  to  hold  and  retain  the  said  fund  separate  and  apart 
from  its  general  funds  and  as  a  trust  fund,  wrongfully  withdrew  the  said  fund 
from  its  said  treasury  into  which  it  had  been  deposited  as  aforesaid,  and 
wrongfuUy  transferred  and  delivered  the  said  fund  in  such  a  manner  that  the 
said  fund  after  passing  without  consideration  through  the  hands  of  several 
intermediaries,  duly  came  into  the  hands  of  the  defendant  Guaranty  Trust 
Company  of  New  York,  without  consideration  therefor  having  been  paid  by 
the  said  (Guaranty  Trust  Company  of  New  York,  and  that  the  said  fund  is 
now  in  the  possession  of  the  defendant  Guaranty  Trust  Company  of  New 
York,  and  in  its  controL" 

It  will  thus  be  seen  that  the  only  moneys  of  the  plaintiff  alleged  to 
have  been  wrongfully  withheld  by  the  Kingdom  of  Roumania  are 
the  $14,000,  there  being  no  allegation  that  anything  had  been  paid  upon 
the  bond  of  $42,500,  and  there  is  not  a  fact  stated  either  in  the  com- 
plaint or  in  Arditti's  affidavit  showing  that  the  $14,000  or  any  part 
thereof  is  or  ever  was  in  the  possession  of  the  Guaranty  Trust  Com- 
pany. 

July  11,  1917,  the  Kingdom  of  Roumania,  which  had  not  been  served 
with  process  in  the  action  at  law  in  the  state  court,  brought  suit  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New 
York  against  the  Guaranty  Trust  Company  to  recover  the  sum  of 
$73,433.55  with  interest  from  May  12,  1917,  being  the  balance  of  a  de- 
posit account  opened  with  it  on  that  day. 

July  23d,  the  Guaranty  Trust  Company  obtained  an  order  upon  the 
Kingdom  of  Roumania  and  Arditti  to  show  cause  why  Arditti  should 
not  be  substituted  as  defendant  in  its  place  and  be  discharged  upon 
payment  into  court  of  the  sum  of  $73,433.55  with  interest. 

August  13th  the  District  Judge  entered  an  order  which  was  subse- 
quently resettled  as  of  that  date  granting  the  motion  upon  payment  by 
the  trust  company  into  court  of  the  said  sum  with  2  per  cent,  interest 
from  May  12th ;  that  being  the  amount  usually  allowed  by  trust  com- 
panies to  depositors : 

"Ordered,  that  said  motion  be  and  the  same  hereby  is  granted,  and  that  on 
payment  by  the  defendant.  Guaranty  Trust  Company  of  New  York,  into  this 
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court,  to  credit  of  this  action,  of  tlie  sum  of  seventy-three  thousand  and  four 
hundred  thirty-three  and  ««/ioo  ($73,433.55)  dollars,  with  interest  on  deposit 
at  the  rate  of  two  per  cent,  per  annum  within  five  (5)  days  from  the  entry  of 
tills  order,  Morris  Arditti  be  interpleaded  herein  and  substituted  as  defend- 
ant in  this  action  in  the  place  and  stead  of  the  Guaranty  Trust  Company  of 
New  York,  the  defendant  above  named,  and  that  upon  making  such  payment 
as  aforesaid  this  action  be  discontinued  as  against  the  defendant  Guaranty 
Trust  Company  of  New  York,  and  that  said  Guaranty  Trust  Company  of  New 
York  thereupon  be  discharged  from  all  liability  as  to  said  sum  of  seventy-three 
thousand  four  hundred  thirty-three  and  bb/joo  ($73,433.55)  dollars,  and  in- 
terest, or  any  part  thereof,  to  either  the  plaintiff  above-named  or  said  Morris 
Arditti. 

"And  it  is  further  ordered  that  the  plaintiff  have  leave  and  is  hereby  re- 
quired to  serve  upon  said  Morris  Arditti,  within  twenty  (20)  days  after  serv- 
ice upon  it  of  a  copy  of  this  order,  a  supplemental  complaint  setting  forth 
such  additional  facts  as  may  be  necessary  to  show  that  it  has  a  right  to 
recover  the  sum  of  $73,433.55  as  against  Morris  Arditti,  with  leave  to  serve 
an  amended  supplemental  complaint  within  twenty  (20)  days  thereafter,  and 
that  said  Morris  Arditti  may  appear  and  plead  thereto  or  make  such  motion 
as  he  may  be  advised  within  twenty  (20)  days  after  the  service  upon  him  of  a 
copy  of  said  supplemental  complaint,  with  leave  to  said  Morris  Ajditti  to 
serve  ah  amended  pleading  w;ithin  twenty  (20)  days  thereafter. 

"And  it  is  further  ordered  that  if  the  plaintiff  neglect  to  serve  its  supple- 
mental complaint,  as  hereinbefore  provided,  the  said  Morris  Arditti  may  apply 
to  the  court  for  an  order  dismissing  the  action  and  making  disposition  of  the 
sum  so  paid  into  court. 

"And  it  Is  further  ordered  that  if  Morris  Arditti  does  not  appear  and 
plead  in  this  action  within  twenty  (20)  days  after  service  upon  him  by  plain- 
tiff of  a  copy  of  this  order,  together  with  a  copy  of  the  complaint  herein,  and 
supplemental  complaint,  the  plaintiff  may  apply,  on  proof  of  such  default, 
for  an  order  that  the  money  so  deposited  be  paid  over  to  it." 

A  writ  of  error  is  taken  to  this  order  principally  upon  the  ground 
that  the  court  had  no  jurisdiction  to  make  it,  the  Kingdom  of  Rou- 
mania  being  a  sovereign  state  and  immune  from  suits  in  the  courts  of 
this  country. 

[1,2]  The  District  Judge,  admitting  this  immunity,  proceeded  on 
the  theory  that  the  Kingdom  of  Roumania  had  waived  its  privilege 
by  bringing  suit  against  tJhe  trust  company  to  recover  the  balance  owed 
it  and  that  therefore  the  trust  company  could  bring  in  a  claimant 
against  the  Kingdom  of  Roumania  as  defendant  in  its  place.  It  is  true 
that  Arditti  in  his  affidavit  states  that  the  $56,500  above  mentioned  was 
deposited  by  him  with  the  Kingdom  of  Roumania  at  Bucharest  and 
that  it  has  come  into  the  hands  of  the  trust  company.  But  this  is  a 
bare  allegation  unsupported  by  the  statement  of  a  single  fact.  The 
amount  owed  by  the  trust  company  to  the  Kingdom  of  Roumania  is 
not  the  result  of  any  actual  deposit  of  funds  or  securities  but  of  a  cred- 
it opened  here  through  bankers  in  Paris  in  September,  1915.  We 
do  not  think  that  a  reasonable  basis  is  laid  for  an  interpleader  even 
between  private  persons.  Pouch  v.  Insurance  Co.,  204  N.  Y.  281,  97 
N.  E.  731,  Ann.  Cas.  1913C,  1191. 

It  is  the  long-accepted  law  that  a  foreign  sovereign  cannot  be  sued 
nor  his  property  attached  in  the  courts  of  a  foreign  friendly  country 
without  his  consent.  Schooner  Exchange  v.  McFadden,  7  Cranch, 
117,  3  L.  Ed.  287;  Hassard  v.  U.  S.  of  Mexico,  29  Misc.  Rep.  511,  61 
N.  Y.  Supp.  939,  affirmed  173  N.  Y.  645,  66  N.  E.  1110,    Nor  can  the 
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defendant  when  sued  by  a  foreign  sovereign  avail  himself  of  any  coun- 
terclaim or  set-off  except  perhaps  a  set-off  arising  out  of  the  same 
transaction.  Under  no  circumstances  can  he  obtain  an  affirmative 
judgment.    People  v.  Dennison,  84  N.  Y.  272. 

The  court  below  relied  on  several  decisions  to  show  that  its  immu- 
nity had  been  waived  by  the  Kingdom  of  Roumania  in  this  case  which 
we  do  not  think  applicable. 

In  Clark  v.  Barnard,  108  U.  S.  436,  2  Sup.  Ct.  878,  27  L.  Ed.  780,  a 
fund  of  $100,000  had  been  deposited  by  a  railroad  company  with  the 
treasurer  of  the  city  of  Boston,  payable  to  the  general  treasurer  of  the 
state  of  Rhode  Island.  The  assignees  in  bankruptcy  of  the  railroad 
company  brought  suit  in  equity  against  the  general  treasurer  of  Rhode 
Island  and  the  city  of  Boston  and  its  treasurer,  praying  that  they  might 
be  enjoined,  the  former  from  receiving  and  the  latter  from  delivering  to 
him  the  said  fund  and  that  it  might  be  delivered  to  the  complainants. 
A  demurrer  on  the  ground  that  a  suit  against  its  general  treasurer  was 
a  suit  against  the  state  of  Rhode  Island,  of  which  the  court  had  no 
jurisdiction  by  virtue  of  the  eleventh  amendment  to  the  Constitution, 
was  overruled  and  an  interlocutory  decree  passed  ordering  the  fund 
to  be  paid  into  the  registry  of  the  court.  Subsequently  the  state  of 
Rhode  Island  was  allowed  to  intervene  and  claim  the  fund  in  the  r^- 
istry.  The  obvious  difference  between  that  case  and  the  present  is 
that  there  was  a  specific  and  identified  fund  to  be  disposed  of  and 
that  the  state  intervened  in  a  suit  already  pending  between  private 
parties  to  claim  it. 

In  Porto  Rico  Co.  v.  Ramos,  232  U.  S.  627,  34  Sup.  Ct.  461,  58  L. 
Ed.  763,  there  was  pending  an  action  of  ejectment  for  specific  land 
between  private  parties,  and  when  the  same  was  reached  for  trial  the 
people  of  Porto  Rico,  by  their  Attorney  General,  asked  leave  to  in- 
tervene and  be  made  a  party  defendant.  The  court  granted  the  mo- 
tion and  directed  the  plaintiff  to  amend  his  complaint  and  make  the 
people  of  Porto  Rico  a  party  defendant.  The  people  of  Porto  Rico 
demurred  to  the  amended  complaint  on  the  ground  that  being  a  sover- 
eign it  was  immune  from  suit  at  the  instance  of  private  individuals. 
The  court  held  that  if  the  suit  had  been  originally  against  the  people  of 
Porto  Rico  it  could  have  relied  upon  this  immunity  under  Porto  Rico 
V.  Rosaly,  227  U.  S.  270,  33  Sup.  Ct.  352,  57  L.  Ed.  507,  but,  having 
been  admitted  to  a  pending  suit  upon  its  own  motion,  it  had  waived  its 
privilege. 

In  Richardson  v.  Fajardo  Sugar  Co.,  241  U.  S.  44,  36  Sup.  Ct.  476, 
60  L.  Ed.  879,  the  sugar  company,  in -accordance  with  the  provisions 
of  a  law  of  Porto  Rico,  brought  suit  against  the  treasurer  of  Porto 
Rico  to  recover  taxes  paid  under  protest.  The  Attorney  General  of 
Porto  Rico  appeared  and  made  full  answer  to  the  complaint,  but  eight 
months  after  the  institution  of  the  suit  objected  that  Porto  Rico,  being 
a  sovereign  and  having  consented  by  its  Legislature  to  be  sued  only 
in  its  own  courts,  could  not  be  sued  in  the  United  States  courts.  The 
court  held  that  Porto  Rico,  having  solemnly  appeared  and  answered 
the  complaint,  could  not  thereafter  deny  the  court's  jurisdiction. 

In  Veitia  v.  Fortuna  Estates,  240  Fed.  256,  153  C.  C.  A.  182,  a  suit 
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was  pending  as  to  water  rights  between  private  parties.  Porto  Rico 
by  its  Attorney  General  asked  leave  to  intervene  to  protect  its  own 
paramount  interests.  This  was  held  to  be  a  waiver  of  immunity  from 
suits  except  in  its  own  courts  and  objection  on  that  ground  was  over- 
ruled. 

These  authorities  arose  on  a  quite  different  state  of  facts.  In  the 
present  case  there  is  no  specific  fund.  The  relation  between  the  King- 
dom of  Roumania  and  the  Guaranty  Trust  Company  being  the  usual 
one  of  debtor  and  creditor  existing  between  banks  and  depositors,  we 
are  clear  that  the  action  by  the  Kingdom  of  Roumania  to  recover  a 
debt  owed  it  by  the  Guaranty  Trust  Company  was  not  a  waiver  of  its 
immimity  as  a  sovereign  to  be  sued  by  other  parties.  If  this  be  n6t  so, 
the  inmiunity  can  be  frittered  away  either  by  interpleader  or  attach- 
ment in  any  case  where  a  foreign  sovereign  undertakes  to  collect  a 
debt  owed  it. 

There  is  an  additional  intimation  in  the  opinion  of  the  District  Judge 
that  the  Kingdom  of  Roumania  had  been  engaged  in  business  in  this 
country  and  had  thereby  taken  on  the  character  of  a  private  individual. 
Bank  of  the  United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat.  904, 
906,  6  L.  Ed.  244;  South  Carolina  v.  United  States,  199  U.  S.  437,  463, 
26  Sup.  Ct.  110,  50  L.  Ed.  261,  4  Ann.  Cas.  737.  It  seems  to  us  mani- 
fest that  the  Kingdom  of  Roumania  in  contracting  for  shoes  and  other 
equipment  for  its  armies  was  not  engaged  in  business,  but  was  exer- 
cising the  highest  sovereign  function  of  protecting  itself  against  its 
enemies. 

The  District  Court  was  without  jurisdiction  to  make  the  order,  and 
it  is  therefore  reversed. 


(250  Fed.  345) 

OABAXJiERO  et  al.  v.  Succession  of  CBIADO. 
(Circuit  Court  of  Appeals,  First  Circuit    March  6,  1918.) 
No.  1309. 

CouBTS  «=5>405(12) — Appellate  Jubisdiction — ^Decisions  Reviewable — "Fi- 
nal Jttdqment." 

Act  Jan.  28,  1915,  §  2,  38  Stat  804  (Comp.  St  1916,  §  1126a),  provides 
that  writs  of  error  and  appeals  from  the  final  Judgments  and  decrees  of 
the  Supreme  Courts  of  the  territory  of  Hawaii  and  of  Porto  Rico  may  be 
taken  and  prosecuted  in  the  Circuit  Courts  of  Appeals  in  cases  involving 
over  $5,000.  Rev.  St.  &  Codes  Porto  Rico,  §  5350,  provides  that,  when  a 
judgment  of  the  lower  court  shall  be  reversed  by  the  Supreme  Court,  that 
court  shall  proceed  to  render  such  Judgment  as  the  court  below  should 
have  rendered,  or  may  under  certain  conditions  remand  the  cause  for  new 
trial  in  the  court  below.  Held,  that  a  judgment  of  the  Supreme  Court, 
reversing  a  judgment  of  the  court  below  and  remanding  the  cause  for  a 
new  trial,  is  not  a  "final  judgment,"  reviewable  on  writ  of  error  by  the 
Circuit  Court  of  Appeals. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Final  Decree  or  Judgment] 

Error  to  Supreme  Court  of  Porto  Rico. 

Action  by  the  Succession  of  Miguel  Criado  y  Bias  against  Angel 
Martinez  Caballero  and  others.     From  a  judgment  of  the  Supreme 
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Court  of  Porto  Rico,  reversing  the  judgment  of  a  district  court,  de- 
fendants bring  error.    Dismissed,  for  want  of  jurisdiction. 

Hollis  R.  Bailey,  of  Boston,  Mass.  (Jose  A.  Poventud,  of  Ponce, 
Porto  Rico,  on  the  brief),  for  plaintiffs  in  error. 

Vincente  Zayas  Pizarro,  of  Ponce,  Porto  Rico,  for  defendant  in 
error. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  This  is  a  writ  of  error  to  review  a  judg- 
ment of  the  Supreme  Court  of  Porto  Rico  in  an  action  brought  in  the 
district  court  of  Ponce  by  Rosa,  Aurora,  Maria,  and  Miguel  Criado  y 
Rodriguez,  the  acknowledged  natural  children  of  Miguel  Criado  y  Bias 
and  constituting  his  succession,  against  Angel  and  Manuel  Martinez 
Caballero,  praying  that  a  certain  deed  of  conveyance  executed  by  Pe- 
dro Jose  Alvarado,  as  testamentary  executor  of  the  estate  of  Miguel 
Criado  y  Bias,  to  the  defendants  be  adjudged  null  and  void;  that  the 
plaintiffs  be  declared  the  sole  and  absolute  owners  of  the  land  convey- 
ed; that  the  defendants  be  ordered  to  reinstate  the  plaintiffs  in  the 
possession  of  the  land,  and  pay  to  them  $18,003  as  mesne  profits  or 
damages  for  the  use  and  occupation  of  the  same;  that  the  record  of 
the  deed  in  question  in  the  registry  of  property  of  Caguas  be  canceled ; 
and  that  the  defendants  be  ordered  to  pay  the  plaintiffs  their  costs, 
disbursements,  and  counsel  fees. 

In  the  district  court  a  trial  was  had  and  judgment  was  entered  in 
favor  of  the  defendants,  overruling  "the  complaint  in  all  its  parts." 
At  the  same  time  an  opinion  was  filed  setting  forth  the  grounds  upon 
which  the  judgment  was  based,  to  wit,  that  the  conveyance  by  the  ex- 
ecutor, Alvarado,  to  the  defendants,  was  not  void,  and  that,  in  any 
event,  the  action  was  barred  by  the  limitation  prescribed  in  section 
1268  of  the  Civil  Code. 

From  this  judgment  an  appeal  was  taken  to  the  Supreme  Court  of 
Porto  Rico,  where  an  opinion  was  rendered  and  a  judgment  entered, 
reversing  the  judgment  of  the  lower  court  and  remanding  the  case 
"for  further  proceedings  not  inconsistent  with  said  opinion.'*  In  the 
opinion  it  was  held  (1)  that  the  prescriptive  period  of  four  years  on 
which  defendants  relied  was  not  applicable ;  and  (2)  that  the  deed  of 
conveyance  was  void  for  the  reason  that  the  power  given  the  executor 
in  the  will — to  "sell  property  if  necessary  for  the  settlement  of  the 
estate" — was  subject  to  the  restriction  imposed  by  section  875  of  the 
Revised  Civil  Code,  the  plaintiffs  being  forced  heirs  of  the  testator, 
and  minors ;  that  in  such  case  a  sale  and  transfer  of  land  by  an  execu- 
tor without  the  intervention  of  the  heirs  and  without  the  authorization 
of  the  court  is  void. 

To  review  this  judgment  the  present  writ  of  error  was  prosecuted 
by  the  defendants,  under  section  246  of  the  Judicial  Code  of  1911,  as 
amended  by  chapter  22,  section  2,  of  the  Act  of  January  28,  1915  (38 
Stat,  at  Large,  pp.  803,  804;  Compiled  Stat,  of  19r6,  §  1126a),  the  ma- 
terial portion  of  which  reads  as  follows : 

"Writs  of  error  and  appeals  from  the  final  judgments  and  decrees  of  the 
Supreme  Courts  of  the  territory  of  Hawaii  and  of  Porto  Rico,  wherein  the 
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amount  Involved,  exclusive  of  costs,  to  be  ascertained  by  the  oath  of  either 
party  or  other  competent  witness,  exceeds  the  value  of  $5,000,  may  be  taken 
and  prosecuted  in  the  circuit  courts  of  appeals." 

The  defendants  contend  that  the  judgment  in  question  is  a  final 
judgment,  within  the  meaning  of  the  above  statute,  from  which  a  writ 
of  error  will  lie.  If  this  is  not  so,  we  are  without  jurisdiction  to  pass 
upon  the  merits  of  the  case.  This  question,  therefore,  must  first  be  de- 
termined. 

In  the  Compilation  of  the  Revised  Statutes  and  Codes  of  Porto  Rico, 
it  is  provided : 

"(5350)  Sec.  306.  (As  amended  by  Act  of  March  8,  1906,  page  164.)  When 
the  judgment,  order  or  decree  of  the  court  below  shall  be  reversed,  the 
court  shall  proceed  to  render  such  Judgment,  order  or  decree  as  the  court 
below  should  have  rendered,  except  when  it  is  necessary  that  some  matters 
of  facts  be  ascertained,  or  the  damage  to  be  assessed  or  the  matter  to  be  de- 
creed is  uncertain,  in  any  of  which  cases  the  cause  shaU  be  remanded  for  a 
new  trial  in  the  court  below." 

This  statute  is  the  authority  under  which  the  Supreme  Court  of 
Porto  Rico  acted  in  entering  the  judgment  to  review  which  this  writ  of 
error  is  brought.  It  requires  that  court,  upon  reversal  of  a  judgment 
of  the  court  below,  to  render  such  judgment  as  the  lower  court  should 
have  rendered,  except  in  cases  where  it  is  necessary  that  some  matters 
of  fact  be  ascertained,  or  the  damage  to  be  assessed  or  the  matter  to  be 
decreed  is  uncertain,  when  it  is  required  to  remand  the  case  for  a  new 
trial.  The  judgment  in  this  case  discloses  on  its  face  that  the  Supreme 
Court  did  not  undertake  to  enter  a  final  judgment,  or  to  direct  the  court 
below  to  enter  such  a  judgment,  if  it  had  authority  to  so  direct,  but  that, 
having  reversed  the  judgment  below,  it  remanded  the  case  for  such 
further  proceedings  as  might  be  deemed  necessary  before  a  final  judg- 
ment should  be  entered. 

Furthermore,  the  judgment  was  not  only  not  final  in  form,  but  it 
was  not  so  in  substance.  The  record  discloses  that  the  case  had  not 
reached  such  a  stage  that  a  final  judgment  could  properly  have  been 
entered.  The  reversal  of  the  judgment  below  left  matters  undecided 
which  of  necessity  had  first  to  be  determined  before  final  judgment 
could  be  entered,  such  as  whether  the  possession  of  the  land  should  be 
restored  to  the  plaintiffs,  and,  if  so,  whether  the  plaintiffs  were  entitled 
to  mesne  profits  or  damages  and  the  amount  thereof. 

The  question  whether  a  judgment  in  this  form  is  final,  in  the  sense 
that  will  sustain  a  writ  of  error  or  an  appeal,  has  been  many  times 
passed  upon  by  the  Supreme  Court  in  cases  involving  the  construction 
of  statutes  differing  in  no  material  respect  from  the  one  here  under 
consideration,  and  it  has  been  held  that  judgments  couched  in  like 
terms  were  on  their  face  not  final,  and  that  the  court  in  such  case  was 
not  called  upon  to  ascertain  whether  it  was  final  in  substance. 

In  Schlosser  v.  Hemphill,  198  U.  S.  173,  25  Sup.  Ct.  654,  49  L.  Ed. 
1000,  a  judgment  of  the  Supreme  Court  of  Iowa,  reversing  the  judg- 
ment of  the  district  court  of  Palo  Alto  county  in  favor  of  the  plaintiff, 
read  as  follows : 

"It  is  therefore  considered  by  the  court  that  the  judgment  of  the  court  be- 
low be  and  it  is  hereby  reversed  and  set  aside,  and  the  cause  is  remanded 
162C.C.A.— 27 
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for  further  proceedings  In  harmony  with  the  opinion  of  this  court,  and  that  a 
writ  of  procedendo  Issue  accordingly." 

A  writ  of  error  from  the  Supreme  Court  of  the  United  States  hav- 
ing been  sued  out  and  a  motion  to  dismiss  interposed,  Chief  Justice 
Fuller,  writing  for  the  court,  said : 

"By  Its  judgment  the  Supreme  Court  of  Iowa  reversed  the  decree  of  the 
trial  court  and  remanded  the  cause  *for  further  proceedings  In  harmony  with 
the  opinion  of  this  court.'  We  have  heretofore  held  that  a  judgment  couched 
In  such  terms  Is  not  final  In  such  a  sense  as  to  sustain  a  writ  of  error  from  this 
court.  Haseltlne  v.  Bank,  183  U.  S.  130  [22  Sup.  Ct.  49,  46  L.  Ed.  117].  It 
was  there  ruled  that  the  face  of  the  judgment  Is  the  test  of  Its  finality, 
and  that  this  court  cannot  be  called  on  to  Inquire  whether,  when  a  cause  is  sent 
back,  the  defeated  party  might  or  might  not  make  a  better  case." 

In  Louisiana  Navigation  Company  v.  Oyster  Commission,  226  U.  S. 
99,  33  Sup.  Ct.  78,  57  L,  Ed.  138,  the  Supreme  Court,  in  considering 
the  question  in  a  case  presenting  a  like  state  of  facts,  said : 

"The  rule  established  by  the  authorities  •  •  •  is  that  on  the  question 
of  finality  tlie  form  of  the  judgment  is  controlling,  and  hence  that  this  court 
cannot  for  the  purpose  of  determining  whether  its  reviewing  power  exists 
be  called  upon  to  disregard  the  form  of  the  judgment  in  order  to  ascertain 
whether  a  judgment  which  is  in  form  not  final  might  by  applying  the  state 
law  be  treated  as  final  in  character." 

The  latest  case  on  the  subject  that  has  come  to  our  attention  is 
Bruce,  Administrator,  v.  Tobin,  245  U.  S.  18,  38  Sup.  Ct.  7,  62  L.  Ed. 
123,  where  it  was  held  that,  although  the  action  of  the  Supreme  Court 
of  the  state  "was  in  a  sense  final,  because  it  determined  the  ultimate 
right  of  the  father  to  recover  and  the  general  principles  by  which  that 
right  was  to  be  measured,"  nevertheless  that  contention-  was  not  open, 
"as  it  was  settled  under  section  709,  Rev.  Stat,  (section  237,  Judicial 
Code  [Comp.  St.  1916,  §  1214]),  that  the  finality  contemplated  was  to 
be  determined  by  the  face  of  the  record  and  the  formal  character  of 
the  judgment  rendered — a  principle  which  excluded  all  conception  of 
finality  for  the  purpose  of  review  in  a  judgment  like  that  below  ren- 
dered." 

In  cases  where  the  courts  have  felt  called  upon  to  go  bade  of  the 
form  of  the  judgment  and  determine  whether  it  was  final  in  fact,  it 
has  uniformly  been  held  that,  unless  the  judgment  substantially  and 
completely  determined  the  rights  of  the  parties  to  the  action  affected 
by  it,  it  was  not  final.  Morgan  v.  Thompson,  124  Fed.  203,  59  C.  C. 
A.  672;  Standley  v.  Roberts,  59  Fed.  836,  8  C.  C.  A.  305 ;  Carmichael 
V.  City  of  Texarkana,  116  Fed.  845,  54  C.  C.  A.  178,  58  L.  R.  A.  911, 
and  cases  there  cited.  This  was  the  basis  of  the  decision  in  Winthrop 
Iron  Co.  V.  Meeker,  109  U.  S.  180,  183,  3  Sup.  Ct.  Ill,  27  L.  Ed.  898, 
a  case  relied  upon  by  the  defendant.  There  it  was  held  that,  as  the 
record  disclosed  that  the  merits  of  the  case  involved  in  the  litigation 
had  terminated,  and  nothing  remained  to  be  done  but  to  carry  what 
had  been  decreed  into  execution,  the  decree  was  final.  The  other  cases 
relied  upon  by  the  defendants  are  of  like  import.  See,  also,  Carondelet 
Canal  &  Navigation  Company  v.  Louisiana,  233  U.  S.  362,  370,  34 
Sup.  Ct.  627,  58  L.  Ed.  1001.    But  the  record  in  the  present  case  shows 
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as  above  pointed  out,  that  the  judgment  we.  are  considering  is  not  of 
that  character. 

The  writ  of  error  is  dismissed  for  want  of  jurisdiction. 


(250  Fed.  349) 

DBVOST  V.  TWIN  STATE  GAS  (&  ELECTRIC  CO.  et  aL 

CITY   OF  BERLIN   v.   DEVOST. 

(Circuit  Court  of  Appeals,  First  Circuit.    April  16,  1918.    Rehearing  Denied 

June  6,  1918.) 

Nos.  1297,  1298. 

!•  Courts  ^=»307(1) — Federal  Courts — ^Jurisdiction. 

Where  diversity  of  citizenship  was  the  basis  of  the  federal  court's  Ju- 
risdiction over  a  suit  by  a  resident  of  New  Hampshire  against  a  foreign 
corporation  a  local  rule  of  practice  with  respect  to  bringing  in  additional 
defendants  does  not  give  the  federal  court  .lurisdlction  over  a  New  Hamp- 
shire municipality,  Impleaded  in  accordance  therewith,  for  the  Jurisdic- 
tion of  the  federal  court  cannot  be  enlarged  by  resort  to  a  state  rule  of 
procedure. 

2.  Appeal  and   Error   ^=»185(1) — Objections  in  Lower  Court — Federal 
Courts — ^Jurisdiction. 

On  appeal  from  a  decree  of  the  District  CJourt,  it  is  the  duty  of  the 
Circuit  Court  of  Appeals  to  see  that  the  statutory  Jurisdiction  of  the 
District  Court  was  not  exceeded,  Irrespective  of  any  question  raised  by  the 
parties  with  respect  to  the  matter. 

8.  Courts  ^=»307(1) — Federal  Courts — Jurisdiction. 

Where,  in  a  suit  in  the  federal  court  based  on  diversity  of  citizenship, 
defendants  impleaded  a  municipal  corporation  of  the  state  of  which  plain- 
tiff was  a  citizen,  and  plaintiff  was  allowed  to  file  an  amendment  to  the 
declaration,  asserting  that  the  several  defendants  were  Joint  tort-feasors, 
the  amendment  ousted  the  federal  court's  Jurisdiction,  and  It  therefore 
had  no  power  to  enter  Judgment  on  the  merits,  either  for  plaintiff  or 
any  one  of  the  defendants. 

4.  Courts  ^=:»325 — Federal  Courts — ^Jurisdiction — ^Waiver. 

Where  the  federal  court's  Jurisdiction  was  invoked  en  the  ground  of 
diversity  of  citizenship,  that  requirement  Is  absolutely  essential,  and  can- 
not be  waived,  and  want  of  it  will  be  error  at  any  stage  of  the  cause, 
though  assigned  by  the  party  at  whose  instance  the  error  was  committed. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire;   Edgar  Aldrich,  Judge. 

Action  by  Joseph  O.  A.  Devost,  by  next  friend,  against  the  Twin 
State  Gas  &  Electric  Company  and  others  and  the  City  of  Berlin. 
There  was  a  judgment  for  plaintiff  against  the  City  of  Berlin  and  in 
favor  of  the  other  defendants,  and  both  the  municipality  and  plaintiff 
bring  error.  Judgment  for  defendants  Twin  State  Gas  &  Electric 
Company  and  another  reversed  and  remanded,  with  directions,  and 
judgment  against  the  City  of  Berlin  reversed  and  remanded,  with  di- 
rections. 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Alexander  Murchie,  of  Concord,  N.  H.  (Hollis  &  Murchie,  of  Con- 
cord, N.  H.,  on  the  brief),*  for  plaintiff  in  error  Devost. 

Herbert  I.  Goss  and  Warren  W.  James,  both  of  Berlin,  N.  H.  (Goss 
&  James,  of  Berlin,  N.  H.,  on  the  brief),  for  plaintiff  in  error  City  of 
Berlin. 

Edmund  Sullivan,  of  Berlin,  N.  H.  (Sullivan  &  Daley,  of  Berlin,  N. 
H.,  on  the  brief),  for  defendant  in  error  Berlin  Water  Co. 

George  F.  Rich,  of  Berlin,  N.  H.  (Rich  &  Marble,  of  Berlin,  N.  H., 
on  the  brief),  for  defendant  in  error  Twin  State  Gas  &  Electric  Co. 

Before  DODGE  and  JOHNSON,  Circuit  Judges,  and  BROWN, 
District  Judge. 

BROWN,  District  Judge.  These  writs  of  error  to  the  District  Court 
for  the  District  of  New  Hampshire  seek  to  review  the  rulings  of  that 
court  in  an  action  for  personal  injuries,  wherein  Joseph  O.  A.  Devost, 
a  citizen  of  New  Hampshire,  was  plaintiff,  and  had  a  verdict  and  judg- 
ment thereon  against  the  city  of  Berlin,  a  municipal  corporation  of  the 
state  of  New  Hampshre.  By  direction  of  the  court  verdicts  were  re- 
turned for  the  other  defendants,  Twin  State  Gas  &  Electric  Company, 
a  corporation  of  the  state  of  Connecticut,  and  the  Berlin  Water  Com- 
pany, a  corporation  of  the  state  of  Maine. 

[  1  ]  It  is  very  clear  that  the  District  Court  was  wholly  without  juris- 
diction of  a  controversy  between  two  citizens  of  the  state  of  New 
Hampshire.  Had  the  action  been  begun  originally  against  the  three 
defendants  in  the  state  court,  it  could  not  have  been  removed  to  the 
federal  court  for  lack  of  diversity  of  citizenship;  and  if  originally 
brought  in  the  United  States  District  Court  against  all  three  defend- 
ants, that  court  could  not  have  entertained  jurisdiction.  The  law  is  so 
well  settled  as  to  these  points  that  it  is  unnecessary  to  cite  authorities. 

The  action  was  originally  brought  in  the  District  Court  against  the 
Twin  State  Gas  &  Electric  Company.  Subsequently  the  plaintiff  filed 
a  motion  that  the  Berlin  Water  Company  and  the  city  of  Berlin  be 
joined  as  parties  defendant.  Thereupon  an  order  of  the  court  was 
entered  joining  them  as  parties  defendant,  and  for  notice. 

The  city  of  Berlin  appeared  specially  and  moved  to  be  dismissed  for 
lack  of  jurisdiction,  which  motion  was  denied. 

The  plaintiff  then  moved  that  he  be  allowed  to  "amend  his  declara- 
tion, and  set  up  the  defendants  as  joint  tort-feasors.'*  Subsequently, 
by  leave  of  court,  the  declaration  was  so  amended. 

Thereafter  the  city  of  Berlin  again  moved  that  the  action  be  dis- 
missed as  to  it,  and  protested  against  going  to  trial. 

The  case  then  proceeded  to  a  jury  trial  against  the  three  defendants, 
and  at  the  conclusion  of  all  the  testimony  verdicts  were  directed  for 
the  defendants  other  than  the  city  of  Berlin,  whereupon  the  city  of 
Berlin  renewed  its  motion  to  dismiss  for  lack  of  jurisdiction. 

The  plaintiff  seeks  to  support  his  verdict  against  the  city  of  Berlin  on 
the  ground  that  the  bringing  in  of  new  parties  was  a  correct  procedure 
according  to  New  Hampshire  practice,  and  also  contends  that  it  is  a 
"long-established  rule  of  the  federal  courts  that,  when  once  jurisdiction 
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of  a  controversy  by  one  of  those  courts  is  established,  the  addition  or 
substitution  of  new  parties  can  have  no  effect  upon  that  jurisdiction." 

But  there  is  no  such  general  rule,  and  the  cases  cited,  Porto  Rico  v. 
Ramos,  232  U.  S.  627,  34  Sup.  Ct.  461,  58  L.  Ed.  763,  Phelps  v.  Oaks, 
117  U.  S.  236,  6  Sup.  Ct.  714,  29  L.  Ed.  888,  and  Hardenbergh  v.  Ray, 
151  U.  S.  112,  14  Sup.  Ct.  305,  38  L.  Ed.  93,  are  far  from  stating  a 
rule  of  such  breadth. 

This  argument  involves  the  erroneous  assumption  that  the  question 
of  the  jurisdiction  of  the  federal  courts  is  merely  a  question  of  pro- 
cedure; but  it  is  plain  that  the  statute  defining  the  jurisdiction  of  the 
District  Court  cannot  be  enlarged  by  resort  to  a  state  rule  of  procedure 
in  respect  to  bringing  in  additional  parties.  The  plaintiff  must  point 
out  some  provison  of  federal  law  whch  gives  to  the  District  Court  the 
right  to  entertain  a  tort  action  of  this  character  between  citizens  of  the 
same  state.  In  each  of  the  three  cases  cited  there  was  involved  a  ques- 
tion of  title  to  real  estate,  and  there  was  a  voluntary  intervention  of 
a  third  party  for  his  own  interest  in  a  cause  of  which  the  federal  court 
had  jurisdiction.  It  was  held  that  the  plaintiff's  right  to  prosecute  his 
action  in  the  courts  of  the  United  States,  once  vested,  could  not  be  de- 
feated by  imposing  upon  him  an  adversary  against  whom  he  could  not 
maintain  the  jurisdiction  of  those  tribunals,  and  that  the  addition  of  a 
party  intervening  in  this  way  did  not  oust  jurisdiction.  See  Hawes  v. 
First  Nat.  Bank  of  Madison,  229  Fed.  51,  58,  143  C.  C.  A.  645  (C.  C. 
A.,  8th  Circuit). 

We  have  found  no  case  in  which  a  plaintiff  who  could  not  secure 
federal  jurisdiction  by  an  original  suit  against  several  joint  tort- 
feasors, including  citizens  of  his  own  state,  has  succeeded  in  doing  so 
by  suing  first  one  citizen  of  another  state  and  then  summoning  in  by 
amendment  additional  parties  whom  he  could  not  have  joined  original- 
ly. Were  this  permitted,  it  would  afford  an  easy  method  of  evading 
the  statute  and  enlarging  the  jurisdiction  of  the  federal  courts  to  cover 
controversies  between  citizens  of  the  same  state. 

It  seems  so  obvious  that  a  plaintiff  cannot  in  this  way  accomplish 
what  he  could  not  accomplish  by  an  original  suit  that  we  need  only  re- 
fer to  the  many  cases  which  state  the  necessity  of  diversity  of  citizen- 
ship between  all  parties,  plaintiff  and  defendant.  1  U.  S.  Comp.  St. 
1916,  p.  650,  §  991,  par.  251. 

[2,3]  While  the  question  of  the  jurisdiction  of  the  District  Court 
over  the  defendant  city  of  Berlin  has  been  duly  raised,  the  question  of 
the  effect  of  the  plaintiff's  election  to  proceed  jointly  against  the  three 
defendants  upon  the  right  of  the  District  Court  to  enter  judgment  in 
favor  of  the  other  defendants  has  not  been  argued.  Nevertheless,  it 
is  our  duty  to  see  to  it  that  the  statutory  jurisdiction  of  the  District 
Court  is  not  exceeded,  irrespective  of  any  question  raised  by  the  par- 
ties with  regard  to  the  matter.  See  opinion  of  this  court  in  Supreme 
Council  of  the  Royal  Arcanum  v.  Hobart,  244  Fed.  385,  387,  157  C. 
C.  A.  11 ;  Chicago,  Burlington  &  Quincy  Ry.  Co.  v.  WiUard,  220  U.  S. 
413,  31  Sup.  Ct.  460,  55  L.  Ed.  521.  In  the  case  last  cited  there  was  re- 
peated the  familiar  expression : 

''A  defendant  has  no  right  to  say  that  an  action  shall  be  several  which  the 
plaintiff  seeks  to  make  joint." 
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Also: 

"A  separate  defense  may  defeat  a  Joint  recovery,  but  It  cannot  deprive  a 
plaintiff  of  his  riglit  to  prosecute  his  suit  to  final  decision  In  his  own  way. 
The  cause  of  action  Is  the  subject-matter  of  the  controversy,  and  that  Is,  for 
all  the  purposes  of  the  suit,  whatever  the  plaintiff  declares  It  to  be  in  his 
pleadings" — citing  cases. 

In  Reynolds  v.  New  York  Trust  Co.,  188  Fed.  611,  616, 110  C.  C.  A. 
409,  39  L.  R.  A.  (N.  S.)  391,  et  seq.,  it  was  held  that  the  liability  of 
two  or  more  tort-feasors  is  not  both  joint  and  several,  but  joint  or 
several,  at  the  election  of  the  plaintiff. 

In  the  present  case,  the  plaintiff  insisted  upon  joint  liability  to  the 
close  of  the  trial,  and  the  nonliability  of  two  defendants  on  the  merits 
was  ruled  in  invitum.  See  Alabama  G.  Southern  Ry.  Co.  v.  Thompson, 
200  U.  S.  206,  217,  26  Sup.  Ct.  161,  50  L.  Ed.  441,  4  Ann.  Cas.  1147. 

We  see  no  escape  from  the  conclusion  that  the  plaintiff's  election  to 
proceed  against  the  three  defendants  as  joint  tort-feasors  made  a  con- 
troversy that  was  inseparable  throughout  the  trial,  and  that  the 
amendment  as  to  parties  and  as  to  the  cause  of  action,  made  by  leave 
of  the  court,  had  the  effect  of  ousting  the  jurisdiction  of  that  court. 
Thereafter  it  had  no  power  to  enter  judgment  on  the  merits  for  either 
plaintiff  or  defendant. 

[4]  In  Chicago,  Burlington  &  Quincy  Ry.  v.  Willard,  220  U.  S.  413, 
at  page  420,  31  Sup.^  Ct.  460,  at  page  462  (55  L.  Ed.  521),  are  collated 
the  authorities  showing  that  diverse  citizenship,  in  a  case  like  the  pres- 
ent, "is  absolutely  essential,  and  cannot  be  waived,  and  the  want  of  it 
will  be  error  at  any  stage  of  the  cause,  even  though  assigned  by  the 
party  at  whose  instance  it  was  conmiitted,"  and  even  if  the  parties  con- 
sent that  it  may  be  waived. 

As  to  the  proper  order  regarding  costs,  see  Grand  Trunk  Ry.  Co.  v. 
Twitchell,  59  Fed.  727,  730,  8  C.  C.  A.  237;  Miller  v.  Clifford,  133 
Fed.  880,  886,  67  C.  C.  A.  52,  5  L.  R.  A.  (N.  S.)  49 ;  Mansfield  C.  &  L. 
M.  Ry.  Co.  V.  Swan,  111  U.  S.  379,  389,  4  Sup.  Ct.  510,  28  L.  Ed.  462; 
Stevens  v.  Nichols,  130  U.  S.  230,  232,  9  Sup.  Ct.  518,  32  L.  Ed.  914; 
Judicial  Code,  §  37. 

In  1297:  The  judgments  of  the  District  Court  for  the  defendants, 
Twin  State  Gas  &  Electric  Company  and  Berlin  Water  Company,  are 
reversed,  with  costs  against  the  plaintiff  in  error,  and  the  case  will  be 
remanded  to  that  court,  with  directions  to  enter  judgment  against  the 
plaintiff  in  error  for  costs  of  the  District  Court  and  of  this  court,  and 
thereupon  to  dismiss  the  plaintiff's  action  against  said  defendants  with- 
out prejudice. 

In  1298 :  The  judgment  of  the  District  Court  against  the  city  of  Ber- 
lin is  reversed,  with  costs  on  writ  of  error  to  the  plaintiff  in  error,  and 
the  case  will  be  remanded  to  that  court,  with  directions  to  enter  judg- 
ment against  the  defendant  in  error  for  costs  of  the  District  Court  and 
of  this  court,  and  thereupon  to  dismiss  the  action  against  the  city  of 
Berlin  for  lack  of  jurisdiction. 
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(250  Fed.  353) 

liAURIA  V.  E.  I.  DU  PONT  DE  NEMOURS  &  CO.,  Inc. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  20,  1918.) 

No.  178. 

1.  CoTJBTS  <g=»269 — District  in  Which  Suit  Must  be  Bbought — Transitory 

Actions. 

An  action  under  a  Virginia  statute  (Code  1904,  §  2902)  giving  a  right  of 
action  for  death  resulting  from  wrongful  act,  neglect,  or  default,  where, 
had  not  death  ensued,  the  deceased  might  have  recovered,  is  transitory; 
and,  the  statute  being  remedial,  such  action  can  be  maintained  in  a  fed- 
eral District  Court  sitting  for  a  district  other  than  that  of  Virginia. 

2.  Death  <©=>23 — ^Actions — Contributory  Negligence. 

Where  deceased,  while  operating  a  coal-carrying  car  at  defendant's  plant 
in  Virginia,  stood  up  and  was  killed  when  his  head  came  in  contact  with 
steam  pipes  over  the  track  in  the  boiler  house  he  was  guilty  of  contribu- 
tory negligence,  having  been  warned  of  the  danger  from  the  pipes, 
which  he  could  plainly  see;  and  hence  there  can  be  no  recovery  for  his 
death  under  a  Virginia  statute  giving  a  right  of  action  for  death  resulting 
from  negligence,  where  deceased  might  have  recovered,  had  death  not 
ensued. 

3.  Master  and  Servant  ^=»227(1),  203(1)— Contributory  Negligence— As- 

sumption OP  Risk. 

The  defenses  of  contributory  negligence  and  assumption  of  risk  by  a  - 
servant  are  distinct 

4.  Master  and  Servant  ^=»219(1) — ^Assumption  of  Risk. 

A  servant  assumes  the  risk  of  dangers  which  are  patent  and  of  which 
he  has  been  warned. 

5.  Courts  <®=»352 — ^Direction  of  Verdict — Power  of  Federal  Courts. 

Although  Juries  are  recognized  triers  of  fact,  the  federal  court  in  a 
civil  case  may  direct  a  verdict,  when  the  evidence,  with  all  the  inferences 
that  the  jury  could  properly  draw,  would  be  insufficient  to  support  a  con- 
trary verdict^  and  it  would  be  necessary  to  set  such  a  verdict  aside,  if  ren- 
dered. . 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Action  by  Eleanor  Lauria,  as  administratrix  of  the  goods,  chattels, 
and  credits  of  Anthony  Lauria,  deceased,  against  E.  I.  Du  Pont  de 
Nemours  &  Co.,  Incorporated.  There  was  a  judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

See,  also,  241  Fed.  687. 

The  plaintiff  is  a  resident  of  the  state  of  New  York  and  the  de- 
fendant is  a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  Delaware.  The  action  was  brought  to  recover  damages  for 
the  death  of  the  plaintiff's  intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  while  deceased  was  in  its  employ  as  an  op- 
erator of  an  electric  coal-carrying  car  or  lorry  at  its  plant  in  Hopewell, 
Va.  At  the  close  of  the  case  the  District  Judge  directed  a  verdict  for 
defendant,  on  the  ground  that  plaintiff  had  assumed  the  risk. 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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McCombs,  Wellman,  Smyth  &  Ryan,  of  New  York  City  (Herb«rt 
C.  Smyth  and  James  B.  Mackie,  botJi  of  New  York  City,  of  counsel), 
for  plaintiff  in  error. 

William  H.  Button,  of  New  York  City  (James  T.  Kilbreth  and  Fred- 
erick H.  Button,  both  of  New  York  Cfity,  of  counsel),  for  defendant 
in  error. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge.  [  1  ]  This  action  is  grounded  upon  certain 
provisions  in  the  Code  of  Virginia  (Code  Va.  1904,  §  2902)  which  de- 
clare that,  whenever  the  death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect,  or  default  of  any  person  or  corporation,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and  to  recover  damages 
in  respect  thereof,  then  the  person  who  or  corporation  which  would 
have  been  liable  if  death  had  not  ensued  shall  be  liable,  notwith- 
standing the  death  of  the  person  injured,  and  that  the  action  shall 
be  brought  in  the  name  of  tiie  personal  representative  of  such  deceas- 
ed person  for  the  benefit  of  the  persons  named  in  the  statute.  While 
some  courts  have  held  that  the  remedy  under  such  a  statute  is  confined 
to  the  courts  of  the  state  in  which  the  injury  took  place,  other  courts 
have  laid  down  the  contrary  doctrine,  and  held  that  on  principles  of 
comity  an  action  may  be  maintained  in  another  state  which  has  a  stat- 
ute of  the  same  general  character  on  the  same  subject,  although  the 
two  statutes  may  difTer  in  some  of  their  details.  Such  statutes  are 
not  penal,  but  remedial,  and  an  action  to  recover  damages  for  a  tort  is 
not  local,  but  transitory.  The  Supreme  Court  has  repeatedly  recog- 
nized the  right  to  bring  the  action  in  the  second  state.  Spokane  In- 
land R.  R.  V.  Whitley,  237  U.  S.  487,  35  Sup.  Ct.  655,  59  L.  Ed.  1060, 
L.  R.  A.  1915F,  736;  Stewart  v.  Baltimore  &  Ohio  R.  Co.,  168  U.  S. 
445,  448,  449,  18  Sup.  Ct.  105,  42  L.  Ed.  537.  And  no  question  is 
raised  in  this  case  as  to  the  right  of  the  court  to  entertain  jurisdiction 
of  the  subject-matter  of  the  suit. 

[2]  The  complaint  alleges  that  the  defendant  failed  to  furnish  plain- 
tiff's intestate  with  a  safe  place  in  which  to  work,  and  failed  to  furnish 
him  with  proper  appliances  with  which  to  perform  his  labors,  and  that 
the  appliances  were  inherently  dangerous  and  were  not  properly  guard- 
ed, not  being  provided  with  telltales  or  other  warning  appliances.  All 
this  may  be  true,  and  we  are  of  opinion  that  there  was  negligence  on  the 
part  of  the  defendant  as  alleged;  but  it  does  not  necessarily  follow 
that  the  plaintiff  is  entitled  to  recover. 

At  the  time  of  the  accident  the  decedent  was  operating  an  electric 
coal-carrying  car,  or  lorry,  at  defendant's  plant.  The  plant,  so  far  as 
is  here  material,  consisted  of  a  boiler  room  and  an  engine  house  con- 
nected with  it.  In  the  boiler  room  were  16  boilers,  in  pairs,  back  to 
back.  The  lorry  ran  on  a  track  from  certain  coal  pockets  outside  the 
the  building  to  a  point  inside,  where  the  coal  could  be  dumped  out  of 
the  lorry  and  fed  to  the  boilers.  The  lorry  had  a  large  "hopper,"  in 
which  coal  'was  carried,  and  a  bench  at  one  end,  on  which  the  driver 


Digitized  by  VjOOQIC 


LAURIA  V.  E.  I.  DU  PONT   DE   NEMOURS  A  CO.  425 

or  operator  sat.  There  was  but  a  single  track,  and  the  car  ran  on  it 
in  shuttle  car  fashion,  and,  so  running,  never  turned.  The  operator 
of  the  lorry,  in  going  from  the  coal  pockets  to  the  boilers,,  faced  in  the 
direction  he  was  going;  but  in  returning  from  the  boilers  to  the 
pockets  he  faced  in  a  direction  opposite  to  that  in  which  he  was  go- 
ing. The  track  entered  the  boiler  house  through  an  arch  15  or  20 
feet  high,  and  above  the  track  were  four  steam  pipes,  on  each  side  of 
the  building,  and  they  led  out  at  right  angles  through  its  sides.  The 
first  of  these  pipes  was  located  about  15  inches  from  the  doorway,  the 
second  was  located  about  35  feet  from  the  first,  and  the  other  two  at 
approximately  like  distances.  All  the  pipes  were  of  steel,  and  the  same 
size  and  construction,  being  15  inches  in  diameter  and  weighing  50 
pounds  to  the  foot.  The  lorry  passed  under  these  pipes,  and  when  the 
driver  was  seated  in  the  operator's  seat  there  was  evidence  that  his 
cap  brushed  the  pipe  as  he  passed  beneath  it.  The  defendant's  testi- 
mony was  that  there  Were  one  or  two  inches  clearance.  The  deceased 
operated  the  lorry  the  day  before  the  accident,  and  had  operated  it  over 
two  hours  the  morning  of  the  accident.  He  must  have  passed  under 
the  pipe  at  least  32  times  that  morning.  But  if  he  stood  up  in  his  seat 
as  he  undertook  to  pass  under  the  pipe  an  accident  would  be  the  in- 
evitable result.  That  the  place  was  dangerous  and  unsafe  goes  with- 
out saying.  His  death  evidently  was  occasioned  by  his  head  coming 
in  contact  with  pipe  No.  1  as  the  lorry  passed  beneath  it.  He  was  seen 
to  be  standing  up  perfectly  straight  between  pipe  No.  1  and  pipe  No. 
2,  as  he  was  approaching  pipe  No.  1  with  his  back  to  it.  But  the  view 
of  the  witness  was  interrupted  before  the  lorry  arrived  at  pipe  No.  1, 
as  the  shade  of  the  lorry  came  between  him  and  the  operator,  although 
the  witness  said  it  appeared  to  him  that  the  operator  ducked  his  head. 

The  danger  to  which  he  was  exposed  by  the  pipes  under  which  he 
was  compelled  to  pass  was  a  perfectly  obvious  one,  as  evident  to  him 
as  to  the  defendant.  His  attention  was  also  specifically  directed  to  it 
by  defendant's  agents.  The  intestate  was  a  man  of  25  years  of  age,  and 
at  the  time  of  his  employment  represented  that  he  had  had  experience 
in  operating  trolley  cars.  The  testimony  is  that  he  was  "a  very  smart 
fellow."  He  was  put  to  work  the  day  prior  to  the  accident  under  the 
direction  of  an  experienced  operator,  who  was  to  instruct  him  in  the 
operation  of  the  lorry.  This  man  testified  that  he  instructed  him  that 
he  should  stand  up  when  he  had  to  open  up  the  wheel  to  turn  the  coal 
out,  but  that  at  other  times  he  ought  to  sit  down,  and  keep  seated,  and 
that  he  was  to  be  careful  to  remain  seated  when  he  passed  through 
the  door. 

The  language  of  the  Virginia  statute  upon  which  this  action  is  based 
is  not  absolute  in  its  terms.  The  liability  which  it  creates  is  by  virtue 
of  the  express  language  of  the  statute  limited  to  that  class  of  cases 
where  the  decedent  would  have  been  entitled  to  maintain  an  action  to 
recover  damages  arising  from  the  wrongful  act  if  death  had  not  en- 
sued ;  and  the  rule  is  that,  if  the  negligence  of  the  person  killed  con- 
tributed proximately  to  the  fatal  injury,  no  action  can  be  maintained 
on  the  statute,  because  he  himself  could  have  brought  none,  had  the  in- 
jury not  proved  fatal.    1  Cooley  on  Torts,  264. 
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In  Shearman  &  Redfield  on  Negligence  (6th  Ed.)  vol.  1,  §  26,  the  rule 
is  stated  as  follows: 

"It  is  not  essential  to  this  defense  that  the  plaintiff's  fault  should  have  been 
In  any  degree  the  cause  of  the  event  by  which  he  was  injured.  It  is  enough 
to  defeat  him  if  the  injury  might  have  been  avoided  by  his  exercise  of  ordi- 
nary care.  The  question  to  be  determined  in  every  case  is,  not  whether  the 
plaintiff's  net:ll;?ence  caused,  but  whether  it  contributed  to,  the  injury  of 
which  he  corai)lains.  This  it  may  do  by  exposing  him  to  the  risk  of  injury, 
quite  as  effectively  as  if  he  committed  the  very  act  which  injured  him." 

The  earliest  reported  English  case  on  the  subject  of  contributory 
negligence  is  Butterfield  v.  Forrester,  11  East,  60,  decided  in  1809. 
The  defendant  had  negligently  placed  a  pole  so  that  it  projected  into 
the  street,  and  the  plaintiff,  not  observing  it,  negligently  rode  against 
it.    In  the  case  Lord  EUenborough  said : 

"A  party  Is  not  to  cast  himself  upon  an  obstruction  which  has  been  left  by 
the  fault  of  nnother,  and  avail  himself  of  it,  if  he  does  not  himself  use  com- 
mon and  ordinnry  caution  to  be  in  the  right  ♦  ♦  ♦  One  person  being  in 
fault  will  not  dispense  with  another's  using  ordinary  care  for  himself.  Two 
things  must  concnir  to  support  the  action,  an  obstruction  in  the  road,  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  It  on  the 
part  of  the  plaintiff." 

The  rule  laid  down  in  that  case  has  been  ever  since  followed  in  the 
courts  of  that  country  and  of  this  country.  The  facts  in  that  case 
make  the  doctrine  it  announces  peculiarly  applicable  to  the  facts  in  the 
case  now  under  consideration.  If  the  decedent  had  retained  his  seat 
on  the  lorry,  as  he  was  instructed  to  do,  he  would  have  passed  safely 
under  the  pipes.  There  was  no  danger,  except  when  he  stood  up,  and 
by  standing  up  he  contributed  by  his  own  negligence  to  the  injury 
which  caused  his  death,  and  therefore  this  action  cannot  be  maintained. 

[3]  In  the  argument  in  this  court  we  were  told  that  the  deceased 
assumed  all  the  risk  incident  to  the  condition  of  the  lorry  and  the 
steampipe.  The  question  of  assumption  of  risk,  as  has  frequently 
been  pointed  out,  i^  quite  apart  from  that  of  contributory  negligence. 
Choctaw,  Oklahoma,  etc.,  R.  Co.  v.  McDade,  191  U.  S.  64,  68,  24  Sup. 
Ct.  24,  48  L.  Ed.  96;  Dowd  v.  New  York,  etc.,  R.  Co.,  170  N.  Y.  459, 
469,  63  N.  E.  541.  In  Thompson  on  Negligence,  §  4611,  the  distinction 
is  stated  as  follows : 

"Many  of  the  earlier  and  some  of  the  later  decisions  confuse  the  two  sub- 
jects of  an  acceptance  by  the  servant  of  the  risk  of  employment,  and  his  con- 
tributory negligence.  The  two  subjects  lie  close  to  each  other  and  in  some 
cases  blend ;  but  in  other  cases  they  are  distinct  subjects.  Nevertheless,  the 
judges  frequently  use  the  words  'contributory  negligence'  where  they  really 
mean  an  ac<*eptance  of  the  risk.  In  other  instances  they  use  the  words  *an 
acceptance  of  the  risk*  where  they  really  mean  contributory  negligence.  Let 
us  illustrate  this  by  the  everyday  accident  connected  with  coupling  cars.  In 
order  to  make  a  coupling  the  cars  must  be  thrust  together,  either  by  a  locomo- 
tive, or  by  a  propulsion  called  'kicking'  or  'shunting,'  or  by  gravity.  There  is 
consequently  always  danger  to  the  brakeman  in  the  operation.  If,  In  making 
a  coupling,  he  accidentally,  and  without  negligence,  slips  and  falls,  and  passes 
under  a  wheel,  his  injury  is  ascribed  to  one  of  the  ordinary  risks  of  employ- 
ment, which  risk  he  has  accepted,  and  no  damages  can  be  recovered  for  it 
But  if,  instead  of  using  the  coupling  stick  furnished  by  the  railway  company, 
he  undertakes  to  make  a  coupling  with  his  hands,  and  In  the  operation  gets 
his  hand  crushed,  this  is  contributory  negligence,  and  consequently  no  damages 
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can  be  recovered.  The  distinction  between  the  two  cases  is  that  in  the  former 
case  the  brakeman  was  not  guilty  of  negligence  at  all ;  consequently  the  ex- 
pression 'contributory  negligence'  could  not  be  properly  applied  to  his  act, 
but  what  he  suffered  was  from  a  mere  accident  attending  the  known  danger, 
the  risk  which  he  had  assumed ;  whereas  in  the  latter  case  his  own  negligence 
and  rashness  brought  upon  him  the  injury  which  he  suffered." 

In  individual  instances  the  two  ideas  sometimes  seem  to  cover  the 
same  ground.    7  Cyc.  533,  note  62. 

[4]  If  the  doctrine  of  assumption  of  risk  could  be  regarded  as  ap- 
plicable to  the  facts  of  this  case,  we  should  have  to  hold  that  the  dece- 
dent assumed  the  risks  arising  from  the  defendant's  negligence,  which 
had  not  only  been  explained  to  him,  but  which  were  so  patent  as  to  be 
readily  observed  by  him.  Choctaw  Case,  supra.  In  1  Shearman  & 
Redfield  on  Negligence,  §  209,  it  is  said  to  be  well  settled : 

"That  a  servant  assumes  the  risk  of  every  defect  of  which  he  had  actual  or 
constructive  notice  when  he  accepted  the  employment,  so  far  as  he  compre- 
hends, or  ought  to  comprehend,  the  peril  involved,  even  though  such  defect 
was  due  to  the  master's  negUgence,  provided  there  was  no  express  promise  to 
remove  the  defect,  nor  any  new  obligation  subsequently  imposed  upon  the 
master  with  respect  thereto." 

[5]  The  only  question  which  remains  is  whether  the  trial  judge  was 
entitled  to  direct  a  verdict.  Although  juries  are  recognized  triers  of 
the  facts,  the  power  of  a  federal  court  in  a  civil  case  to  direct  a  ver- 
dict in  favor  of  one  of  the  parties  is  undoubted,  when  the  evidence 
given  at  the  trial,  with  all  inferences  that  the  jury  could  properly  draw 
from  it,  is  insufficient  to  support  a  verdict  for  the  other  party,  so  that 
it  would  be  necessary  to  set  aside  a  verdict,  if  rendered  for  the  latter. 
Spring  Co.  V.  Edgar,  99  U.  S.  645,  656,  25  L.  Ed.  487;  Parks  v.  Ross, 
11  How.  362,  372,  13  L.  Ed.  730. 

Judgment  affirmed. 


(250  Fed.  357) 

In  re  M.  S.  FERSKO,  Inc. 
Appeal  of  NEWMAN  et  aL 

(Circuit  CJourt  of  Appeals,  Second  CJircuit.     March  14,  1918.) 

No.  166. 

1.  Bankruptcy   ^=»63 — ^Aors   of   Bankbuptct — Fbaudulent   Tbansfeb   op 

Propertt. 

The  owner  of  the  stock  of  a  solvent  mercantile  corporation,  who 
did  not  personally  conduct  its  business,  by  selling  its  stock  of  goods  and 
depositing  the  proceeds  to  his  own  personal  credit  in  good  faith,  cannot 
be  said  as  matter  of  law  to  have  committed  an  act  of  bankruptcy  on  the 
part  of  the  corporation,  by  transferring  its  property  with  intent  to  hinder, 
delay,  or  defraud  its  creditors,  where  he  did  not  In  fact  know  that  there 
were  any  creditors,  but  had  good  reason  to  believe  there  were  not 

2.  Bankruptcy   ^=s>es — ^Acts    op    Bankruptcy — Frauduixnt   Transfer   of 

Property. 

The  knowledge  of  the  active  manager  of  the  business  that  there  were 
debts,  which  fact  he  concealed,  cannot  be  imputed  to  the  corporation,  to 
make  the  act  of  the  owner  in  transferring  its  assets  to  himself  fraudulent, 
with  which  act  the  manager  had  nothing  to  do. 


<e=»For  other  cAses  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  M.  S.  Fersko,  Incorporated,  alleged  bankrupt. 
From  a  decree  dismissing  the  petition,  L.  Newman  and  others,  peti- 
tioners, appeal.    Affirmed. 

Appeal  from  a  decree  of  the  District  Court  for  the  Southern  District  of 
New  York  (A.  N.  Hand,  J.,  presiding),  dismissing  a  petition  for  the  adjudica- 
tion of  the  respondent  as  a  bankrupt.  The  cause  originated  in  a  petition  filed 
on  April  11,  1916,  by  one  L.  Newman,  for  the  adjudication  of  the  re- 
spondent, upon  the  ground,  among  others,  of  a  conveyanc^e  in  fraud  of  credi- 
tors. On  May  24,  1916,  the  appellant  filed  a  petition  of  intervention,  which 
was  followed  by  another  petition  on  May  29.  1916,  by  the  B.  W.  Jewelry  Com- 
pany, Incorporated.  Upon  answer  of  the  bankrupt  the  cause  was  referred  to  a 
special  master  to  report.  Testimony  at  length  was  taken,  and  on  December 
28,  1916,  the  special  master  reported  in  favor  of  adjudication  upon  the 
groimd  that  one  Pezenik,  president  of  the  respondent,  had  made  a  fraudulent 
transfer  under  the  Bankruptcy  Act.  The  petitioner  brought  this  on  for  con- 
firmation before  the  District  Court,  which  reversed  the  master  and  dismissed 
the  petition  on  AprU  2.  1917.    It  is  from  this  decree  that  the  appeal  is  taken. 

The  bankrupt  is  a  domestic  corporation  organized  on  October  7,  1915,  to 
take  over  the  business  of  one  M.  S.  Fersko.  Fersko  had  been  through  bank- 
ruptcy in  1915,  and  had  arranged  a  composition  with  his  creditors.  In  order 
to  obtain  the  necessary  cash,  he  had  procured  the  assistance  of  one  Pezenik, 
who  advanced  the  necessary  money.  Pezenik,  wishing  to  realize  the  amount 
which  he  had  put  in,  having  obtained  by  a  conveyance  from  Fersko  the  prop- 
erty in  question,  in  turn  conveyed  the  same  to  the  corporation  in  exchange  for 
998  shares  of  the  1,000  shares  of  stock  of  the  corporation;  each  share  of  the 
par  value  of  $5.  Of  the  remaining  2  shares,  Pezenik  gave  one  to  his  father-in- 
law  and  one  to  Fersko's  wife.  He  was  engaged  himself  in  the  clothing  busi- 
ness, and  allowed  Fersko,  as  treasurer,  to  have  actual  conduct  of  all  the  af- 
fairs of  the  company,  the  general  purpose  of  which  was  to  realize  upon  Fer- 
sko's stock,  which  had  been  so  turned  over,  and  to  repay  Pezenik  his  ad- 
vances. On  February  29,  1916,  Pezenik  called  in  one  Tisch,  an  auctioneer, 
and  sold  him  all  the  merchandise  of  the  respondent  for  the  sum  of  $6,750. 
This  was  paid  in  two  checks,  one  of  $6,650,  and  the  other  of  $100,  which  were 
taken  and  collected  by  Pezenik  and  deposited  in  his  personal  account.  There 
remained  as  assets  fixtures  variously  estimated  as  worth  between  $300  and 
$400,  and  a  bank  account  of  only  $3.72.  In  April,  1916,  Fersko  and  Pezenik 
had  become  on  bad  terms,  and  it  was  during  that  month  that  the  first  petition 
was  filed.  One  of  the  questions  mooted  was  whether  Fersko  had  fraudulently 
instigated  the  filing  of  the  petition. 

Fersko  swore  that  in  December,  1915,  he  bought  a  number  of  diamonds  of 
odd  sizes,  known  in  the  trade  as  a  "mCl^e,"  from  one  Sass,  a  previous  ac- 
quaintance. Sass  had  himself  been  through  bankruptcy,  and  at  that  time, 
with  his  wife,  was  doing  business  as  a  corporation  under  the  name  of  Victoria 
Diamond  Company,  Incorporated,  in  buying  and  selling  jewelry.  For  the  pur- 
chase so  made,  Fersko  and  Sass  swore  that  Fersko  executed  five  notes,  of 
the  aggregate  amount  of  $1,188.95,  which  remained  unpaid  at  the  time  of  the 
filing  of  the  petition.  The  claim  of  the  petitioner,  Newman,  depended  upon  an 
assignment  of  $500  of  this  amount  made  just  before  the  petition  was  filed. 
The  claim  of  the  B.  W.  Jewelry  Company  was  for  $288  for  Jewelry  purchased 
by  Fersko  on  the  18th  day  of  December,  1915.  There  was  other  indebtedness, 
which  brought  the  total  indebtedness  of  tlie  company  up  to  the  neighborhood 
of  $2,000. 

Pezenik  denied  that  he  had  any  knowledge  of  either  of  these  debts.  He 
swore  that  on  February  29th,  when  he  was  about  to  sell  the  property  to 
Tisch,  Tlsch  had  asked  Fersko,  who  was  present  at  the  interview,  whether 
the  corporation  owed  any  indebtedness,  and  Fersko  had  said  there  was  none, 
except  some  scattering  claims,  which  he  had  ample  means  to  pay.  Tisch  swore 
to  the  same  conversation,  and  they  were  corroborated  by  three  other  witnesses, 
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although  Fersko  denied  It  On  the  other  hand,  Sass  swore  that,  about  a 
month  after  he  had  made  the  sale  to  Fersko,  he  had  a  talk  with  Pezenik,  who 
said  that  he  was  responsible  for  the  goods  that  Fersko  had  purchased,  and 
that  his  (Sass')  money  was  safe.  When,  however,  the  first  of  the  five  notes 
became  due  on  April  10,  1916,  Sass  made  no  eflCort  to  collect  the  same  from 
Pezenik,  and  had  no  interview  with  him,  but  after  some  interviews  with 
Fersko  filed  the  petition  through  Newman.  Sass  and  Fersko  had  been  in 
business  relations  before,  and  Fersko  swore  that  in  his  petition  for  bank- 
ruptcy he  had  inserted  the  name  of  Sass  in  his  list  of  creditors,  although  he 
was  not  at  that  time  a  creditor,  with  the  idea  that  it  might  be  necessary  to 
obtain  Sass'  consent  to  a  comiwsition,  although  he  was  not  to  receive  any  part 
of  the  dividend. 

The  petitioner's  theory  was  that,  although  the  sale  to  Tisch  was  not 
fraudulent,  as  it  was  not  shown  that  the  sale  was  for  an  inadequate  considera- 
tion, Pezenik's  deposit  of  the  checks  in  his  own  account  was  necessarily  a 
conveyance  in  fraud  of  creditors,  first,  because  Pezenik  knew  of  the  existing 
indebtedness,  and,  second,  if  he  did  not,  because  it  was  at  best  a  voluntary 
conveyance  which  resulted  in  insolvency. 

David  Haar,  of  New  York  City,  for  appellants. 
David  C.  Myers,  of  New  York  City,  for  respondent. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  We  think  it  beyond  question  that  Pezenik  had  no  knowledge 
of  the  debt  incurred  by  Fersko,  assuming  that  there  was  any  such  debt 
at  all,  as  to  which  we  do  not  find  it  necessary  to  come  to  any  conclu- 
sion. Fersko  was  certainly  a  most  unreliable  witness,  and  there  is  no 
inherent  improbability  in  his  having  kept  the  matter  from  Pezenik.  It 
was  no  proper  part  of  the  business  to  buy  jewelry,  for  Pezenik  had 
employed  Fersko  only  to  dispose  of  the  stock.  Pezenik  had  his  own 
affairs  to  attend  to,  and  seldom  came  to  the  shop;  there  was  no  ante- 
cedent probability  that  he  should  know  of  the  transaction.  It  is  true 
that  Sass  swears  that  he  spoke  to  him  about  it,  and  of  course  Fersko 
also  swears  to  the  same  effect,  and  it  is  perhaps  also  true  that  Pezenik 
did  not  directly  deny  the  conversation  with  Sass.  But  he  was  not  ques- 
tioned about  it,  and  the  interview  of  February  29th  is  so  well  corrob- 
orated as  to  leave  no  doubt  in  our  minds  that  it  took  place  as  stated. 
At  that  time  Fersko  said  that  there  was  no  substantial  indebtedness  and 
at  other  times  he  made  statements  to  two  other  persons  inconsistent 
with  the  idea  that  he  had  bought  the  melee. 

It  is  hardly  possible  that  both  Fersko  and  Pezenik  were  at  that  time 
engaged  in  a  plan  to  defraud  the  creditors  of  the  corporation — the  only 
conceivable  theory  which  could  account  for  the  interview  of  February 
29,  1916.  Sass  and  Fersko  did  not  quarrel  at  any  time,  but  through- 
out appear  in  close  and  harmonious  relations,  if  nothing  more.  More- 
over, Pezenik's  disposition  of  the  fund  is  wholly  inconsistent  with  any 
such  fraudulent  plan ;  if  he  had  intended  to  defraud  Sass  or  the  B.  W. 
Jewelry  Company,  he  would  have  secreted  the  funds  more  effective- 
ly than  by  simply  depositing  them  in  his  bank  account.  The  corpora- 
tion was  solvent  three  times  over  and  more,  and  there  would  have 
been  no  possible  purpose  in  trying  to  evade  payment  by  such  futile 
scheme.     We  conclude,  therefore,  with  the  District  Judge,  that  the 
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evidence  shows  beyond  question  that  Pezenik  had  no  knowledge  of 
any  indebtedness,  other  than  as  Fersko  stated  it  on  the  29th  of  Feb- 
ruary, and  that  his  purpose  was  to  close  out  the  business  honestly  and 
put  the  proceeds  out  of  Fersko's  power. 

[1]  The  question,  then,  resolves  itself  into  one  of  law.  Was  the 
conveyance,  innocent  in  itself,  a  fraud,  regardless  of  Pezenik's  intent, 
because  his  transfer  to  himself  was  voluntary?  and  second,  if  it  was 
not  fraudulent  as  matter  of  law,  may  Fersko's  knowledge  of  the  debt  be 
imputed  to  the  corporation  in  such  wise  as  to  make  the  conveyance 
fraudulent,  irrespective  of  Pezenik's  own  personal  knowledge?  The 
District  Judge  thought  that  the  transfer  from  the  corporation's  ac- 
count to  Pezenik's  was  not  a  transfer  within  the  statute  of  Elizabeth 
at  all.  We  pass  the  consideration  of  that  point,  because  we  are  satis- 
fied that,  even  though  it  be  regarded  as  a  sufficient  transfer,  there  was 
not  the  requisite  intent  It  is  quite  true  that  the  interpretation  of  the 
statute  of  Elizabeth  has  not  been  in  strict  accordance  with  its  wording. 
The  creditor  need  not  show  a  specific  intent  in  the  same  sense  that  it 
must  be  shown  in  prosecution  for  murder  or  larceny.  And  so,  for 
example,  it  is  generally  held  that  the  voltmtary  transfer  of  enough 
property  to  leave  the  donor  insolvent  is  within  the  statute,  no  matter 
what  his  specific  or  personal  intent  may  be  (Cole  v.  Tyler,  65  N.  Y. 
74),  even  though  a  voluntary  transfer  is  not  void  ipso  facto  when  the 
donor  be  indebted  (Lloyd  v.  Fulton,  91  U.  S.  479,  23  L.  Ed.  363; 
Seward  v.  Jackson,  8  Cow.  [N.  Y.]  406).  Indeed  the  last  has  long 
been  the  statutory  law  in  New  York.  Personal  Property  Law  (Con- 
sol.  Laws,  c.  41)  .§  38. 

Yet,  however  little  the  courts  may  observe  the  requirement  of  a 
specific  intent,  they  do  require  some  intent  to  be  proved  as  a  fact 
(Coder  v.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann. 
Cas.  1008),  and  by  the  greatest  extension  it  cannot  be  supposed  tliat  a 
man  intends  to  hinder  creditors  of  whose  existence  he  is  in  ignorance. 
The  strictest  rule  can  go  no  further  than  the  usual  rule  of  civil  liability, 
under  which  an  actor  is  charged  with  such  consequences  only  as  would 
reasonably  be  thought  to  follow  upon  his  act.  Here  Pezenik  had  heard 
Tisch  inquire  of  Fersko,  the  only  person  who  could  be  expected  to 
know,  and  Fersko  had  assured  him  that  there  were  no  debts  beyond 
what  the  respondent  could  easily  pay  with  what  was  left.  By  no  pos- 
sible test  can  Pezenik  be  charged  with  an  intent  under  the  statute. 

[2]  In  order  to  charge  the  respondent,  we  must  therefore  resort  to 
Fersko's  own  knowledge.  It  is  urged  that,  since  he  was  the  treasurer, 
his  knowledge  must  be  imputed  to  the  respondent,  and  ^hat  with  that 
knowledge  the  transfer  was  necessarily  fraudulent.  Fersko's  knowl- 
edge would,  of  course,  be  chargeable  to  the  respondent  in  all  matters 
performed  by  him  over  which  his  authority  extended ;  but  he  had  no 
authority  to  transfer  the  assets,  and  did  not  assume  to  do  so.  His 
knowledge  acquired  independently  cannot  be  tacked  to  Pezenik's  in  an 
enterprise  with  which  he  had  nothing  whatever  to  do  and  Pezenik  ev- 
erything. Blackburn  v.  Vigors,  L.  R.  12  App.  Cas.  531 ;  Irvine  v.  Grady, 
85  Tex.  120,  19  S.  W.  1028 ;  Allen  v.  Rostain,  11  Serg.  &  R.  362,  seems 
in  fact  to  depend  upon  the  same  principle,  though  it  is  not  clear  that 
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the  court  so  intended.  General  Ins.  Co.  v.  Ruggles,  12  Wheat.  408, 
418,  6  ly.  Ed.  674,  contains  language  to  the  same  effect,  though  per- 
haps the  court  meant  to  go  chiefly  upon  the  theory  that  the  master's 
authority  ended  with  the  loss  of  the  ship. 

But,  regardless  of  this,  Fersko,  at  the  time  when  Tisch  asked  him 
whether  there  were  any  debts,  for  some  private  purpose  saw  fit  deceit- 
fully to  suppress  the  facts.  His  knowledge  while  in  the  execution  of 
that  purpose  may  not  be  imputed  to  the  respondent  by  well-settled 
rules.  American  Nat.  Bank  v.  Miller,  229  U.  S.  517,  33  Sup.  Ct.  883, 
57  L.  Ed.  1310. 

The  result  of  our  decision  does  not,  of  course,  involve  the  conclu- 
sion that  the  transfer  is  valid  as  against  any  creditor,  should  Pezenik 
later  change  his  mind  as  to  his  offer  upon  these  proceedings  to  pay  all 
debts  lawfully  proved.  The  payment  was  made  under  a  mistake  of 
fact,  if  Sass  has  any  claim  at  all,  which  is  open  to  doubt,  and  it  could 
be  recovered  by  the  respondent,  or  by  its  creditors  after  judgment. 
Besides  this,  the  statutes  of  New  York,  such  as  section  28  of  the  Stock 
Corporation  Law  (Consol.  Laws,  c.  59),  may  give  independent  relief. 
These  considerations  are  irrelevant  to  a  case  necessarily  depending  up- 
on a  fraudulent  conveyance.  The  only  fraud  which  we  can  find  was 
that  of  Fersko,  whose  whole  connection  with  these  proceedings  was 
at  best  open  to  the  gravest  suspicion,  and  who  certainly  instigated  Sass 
to  file  the  petition. 

The  decree  dismissing  the  petitions  is  affirmed,  with  costs. 


(250  Fed.  361) 

FIFTH  NAT.  BANK  OF  CITY  OF  NEW  YORK  ▼.  LYTTLB. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    February  20,  1918.) 

No.  129. 

1.  Appeal  and  Erbob  «=»1017,  1020 — Review — ^Judgmb!^  Based  on  Repobt 

OF  Referee. 

The  findings  of  fact  made  by  a  referee,  where  the  reference  is  to  hear 
and  determine  the  action,  have  the  effect  of  the  verdict  of  a  jury,  and  a 
Judgment  rendered  in  accordance  with  his  findings  and  conclusions,  If  the 
findings  are  supported  by  no  evidence,  or  are  clearly  against  the  weight 
of  the  evidence,  or  if  the  conclusions  of  law  are  erroneous,  may  be  set 
aside. 

2.  Bankruptcy   ^=:»303(3) — Suit  to  Rbooveb   Pbefebencb — Sufficiency  of 

evidence:. 

Evidence  considered,  and  held  to  sustain  findings  that  bankrupt,  at  the 
time  of  making  a  preferential  pas'ment  to  defendant,  was  Insolvent,  and 
that  defendant  had  reasonable  cause  to  believe  it  to  be  Insolvent,  and 
that  the  payment  would  effect  a  preference, 

3.  Bankruptcy  <©=»165(1) — Voidable  Preference. 

A  bankrupt,  which  was  indebted  to  defendant  bank  on  Unmatured 
notes  within  four  months  prior  to  bankruptcy,  and  when  Insolvent  and 
known  to  be  so  by  defendant,  chansjod  its  indebtedness,  so  that  it  matured 
at  an  earlier  date,  and  at  the  same  time  assigned  to  defendant  money  to 
l)ecome  due  on  contracts  at  such  earlier  date,  when  It  was  collected  and 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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applied  by  defendant  on  the  Indebtedness.     Fe7<f,  that  such  transaction 
effected  a  pFeference,  and  that  the  payment  was  recoverable  by  the  trustee. 
4.  Bankruptcy  ^=>165(1) — Pbeferencf — Banker's  Lien  on  Deposit. 

Under  the  law  of  New  York,  which  determines  the  validity  of  liens  on 
the  property  of  a  bankrupt  In  that  state,  a  bank  has  no  lien  on  the  gen- 
eral deposit  of  a  customer  for  an  imraatured  indebtedness  to  it,  and  no 
right  to  apply  the  deposit  of  an  insolvent  debtor,  prior  to  his  bank- 
ruptcy, upon  his  notes  not  yet  due,  and  such  application  effects  a  prefer- 
ence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  at  law  by  John  L,,  Lyttle,  trustee  in  bankruptcy  of  the  Wills 
&  Marvin  Company,  against  the  Fifth  National  Bank  of  the  City  of 
New  York.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  is  a  suit  by  a  trustee  In  bankruptcy  to  recover  a  preferential  payment 
of  if;i0,500.  The  defendant  is  a  corporation  organized  and  existing  under  the 
laws  of  the  United  States  of  America.  The  bankrupt  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  New  York.  The  order  of  ad- 
judication in  bankruptcy  was  entered  on  November  17,  1913;  an  involuntary 
petition  having  been  tiled  on  October  23,  1913.  A  meeting  of  the  creditors 
was  held  on  January  17,  1914,  and  at  that  time  complainant  was  duly  ap- 
pointed trustee  in  bankruptcy  and  has  ever  since  acted  as  such.  Two  causes 
of  action  are  stated. 

The  first  cause  o*f  action  declares  that  on  September  20,  1913,  the  bank- 
rupt was  Indebted  to  defendant  in  the  sum  of  $30,500,  for  which  indebtedness 
the  bank  held  notes  made  by  the  bankrupt,  which  notes  fell  due  at  various 
dates  in  September,  October,  and  November,  which  notes  were  totally  unse- 
cured at  the  opening  of  business  on  the  day  aforesaid.  The  last  day  named 
the  bankrupt  paid  to  defendant  $19,500  in  payment  of  six  separate  notes  of 
varying  amounts,  aggregating  $19,500,  which  notes  matured  after  Octol>er 
17,  1913.  On  September  26,  1913,  the  bankrupt  also  paid  to  defendant  $5,000, 
and  on  October  2,  1913,  $3,500,  and  on  October  17,  1913,  $2,500,  all  of  which 
amounts  were  in  payment  of  various  notes  held  by  the  bank  on  October  17th. 
All  the  aforesaid  payments  are  alleged  to  have  been  made  with  the  intent 
of  giving  a  preference  to  defendant ;  and  It  Is  also  averred  that  the  bankrupt 
was  at  the  time  insolvent,  and  that  defendant  had  reasonable  cause  to  l)olieve 
that  he  was  insolvent,  and  that  a  preference  was  intended.  The  liabilities 
of  the  bankrupt  amounted  to  $100,048.88,  and  the  amount  of  the  assets  which 
reached  the  complainant's  hands  amounted  to  $17,581.99.  Judgment  is  de- 
manded in  the  sum  of  $30,500,  with  interest 

The  second  cause  of  action  declares  the  same  facts  stated  in  the  first 
cause  of  action.  But  the  first  cause  of  action  proceeds  upon  the  theory  that 
a  preference  was  received  by  defendant  by  payment  of  the  notes  held  by  It 
on  September  20th.  And  the  second  cause  of  action  goes  upon  the  theory 
that  a  preference  was  received  by  payment  of  the  notes  held  by  defendant  on 
( October  17th.  It  is  conceded  that  only  one  recovery  is  sought.  The  decision 
was  in  favor  of  the  trustee  on  his  second  cause  of  action,  and  judgment  has 
been  entered  in  his  favor  In  the  sum  of  $38,269.06.  The  cause  was  by  stipu- 
lation of  the  parties  and  the  order  of  the  court  referred  to  David  Leventrltt  as 
sole  referee  to  hear  and  determine.  The  judgment  above  referred  to  was 
entered  in  accordance  with  his  findings  of  fact  and  conclusions  of  law. 

Richard  Kelly,  of  New  York  City,  for  plaintiff  in  error. 
Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Irving  L. 
Ernst,  of  New  York  City,  of  counsel),  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

^^s::>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgestB  &  Indexes 
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ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  right  of  the  District  Judge  with  the  consent  of  the  parties  to  refer 
the  cause  to  a  referee  to  hear  and  determine  is  not  controverted.  The 
right  is  incident  to  all  judicial  administration.  Newcomb  v.  Wood, 
97  U.  S.  581,  24  L.  Ed.  1085.  The  findings  of  fact  made  by  a  referee, 
where  the  reference  is  to  hear  and  determine  the  action,  have  the  eflfect 
of  a  verdict  of  a  jury.  A  judgment  entered  in  accordance  with  his 
findings  and  conclusions,  if  the  findings  are  supported  by  no  evidence, 
or  are  clearly  against  the  weight  of  the  evidence,  or  if  the  conclusions 
of  law  are  erroneous,  may  be  set  aside. 

The  bankrupt  company  was  a  building  contractor,  and  was  indebted 
to  defendant  in  the  sum  of  $62,500,  which  indebtedness  matured  on 
October  17,  1913.  The  whole  amount  of  this  indebtedness  had  been 
secured  on  September  20th  by  assignments  of  moneys  which  the  bank- 
rupt would  be  entitled  to  receive  under  its  building  contracts,  which 
money  it  was  understood  amounted  to  $85,000,  and  would  become  due 
and  payable  to  the  Wills  &  Marvin  Company  on  or  about  October  17th, 
and  would  constitute  the  last  large  payment  to  be  received  by  that  com- 
pany under  the  contracts.  The  assignments  so  made  were  never  filed 
or  recorded.  The  Wills  &  Marvin  Company  collected  the  moneys  due 
under  the  contracts,  and  it  seems  to  be  conceded  that  it  had  a  right  to 
do  so,  and  it  thereupon  deposited  the  moneys  as  collected  to  its  own 
account  in  the  defendant  bank;  and  on  October  17th  the  bankrupt's 
entire  indebtedness  to  defendant  was  charged  to  the  bankrupt's  deposit 
account  and  thus  paid. 

[2]  It  became,  therefore,  important  to  determine  whether  on  Sep- 
tember 20th,  when  the  assignments  were  made  and  given  as  security 
to  defendant,  the  bankrupt  was  solvent.  It  is  claimed  by  defendant 
that  the  bankrupt  was  solvent  on  that  day.  The  referee,  however, 
found  that  its  financial  condition  at  that  time  was  not  materially  dif- 
ferent from  the  condition  existing  when  the  petition  was  filed,  at  which 
time  the  bankrupt  was  clearly  insolvent.  It  could  be  regarded  as  sol- 
vent only  by  ignoring  claims  of  $40,000  set  forth  in  the  schedules, 
which  the  referee  thought  it  impossible  to  eliminate,  and  by  including 
among  the  assets  the  good  will  of  the  business,  which  it  was  claimed 
was  worth  $50,000,  and  which  the  referee  thought  was  worth  nothing. 
The  ^ood  will  of  a  building  contractor  in  the  embarrassing  situation  in 
which  this  contractor  found  itself  could  not  be  said  to  have  a  good  will 
of  any  appreciable  value.  A  building  contractor  obtains  business  by 
submitting  bids  in  competition  with  other  contractors,  and  his  bids  are 
of  no  account  unless  he  has  at  his  command  the  financial  strength  which 
will  enable  him  to  complete  his  contracts.  In  this  case  the  bankrupt 
at  the  time  herein  involved  did  not  have  the  financial  ability  to  per- 
form the  contracts  into  which  it  had  entered,  and  the  good  will  of  the 
business  was  unable  to  secure  for  it  any  new  contracts,  although  such 
contracts  were  diligently  sought.  The  bankrupt  had  been  figuring  on 
60  or  80  jobs,  amounting  approximately  to  $15,000,000  worth  of  work, 
and  had  failed  to  obtain  any  one  of  them.  This  court  must  accept  the 
finding  of  the  referee  that  the  good  will  of  the  business  was  negligible, 
and  that  the  Wills  &  Marvin  Company  on  September  20th  and  at  all 
162  C.C.A.— 28 
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times  thereafter  was  insolvent.  There  is  abundant  evidence  in  the  rec- 
ord to  justify  the  finding  of  the  referee  to  that  effect. 

Did  the  defendant  on  September  20th  have  reasonable  cause  to  be- 
lieve that  the  bankrupt  was  insolvent?  It  appears  that  on  Septem- 
ber 18th  a  conference  took  place  between  the  president  of  the  bank- 
rupt and  the  officers  of  the  bankj  and  that  at  that  conference  the  affairs 
of  the  bankrupt  were  gone  over  in  detail.  The  president  of  the  bank- 
rupt testified  that  at  that  conference  he  called  the  attention  of  the  de- 
fendant to  the  fact  that  he  had  been  advised  by  attorneys  that  there 
was  a  ruling  that,  if  a  bankrupt  paid  a  bill  four  months  prior  to  the 
date  of  bankruptcy,  that  might  be  considered  as  a  preferential  pay- 
ment, and  that  he  would  have  to  leave  it  to  them  to  consult  their  at- 
torneys relative  to  that  point.  From  4  o'clock  until  7  was  spent  in 
discussing  the  various  items  in  the  statement  submitted.  "They  went 
over  the  various  items  in  the  statement,"  he  says,  "and  then  said  that 
they  would  have  to  discuss  the  matter  with  their  attorney,  and  would 
let  me  know."  The  next  day  in  the  afternoon  he  was  notified  that 
they  had  consulted  their  attorney,  and  had  decided  to  require  him  to 
assign  the  balances  owing  and  to  become  due  to  the  bankrupt  under 
all  die  contracts  upon  which  the  bankrupt  was  working  at  that  time, 
and  which  aggregated  about  $85,000.  The  bankrupt  was  required  to 
assign,  and  did  assign  to  the  defendant,  practically  everything  that  it 
had,  except  machinery  and  tools,  valued  at  about  $8,000  or  $10,000. 
The  defendant  was  informed  at  that  time  that  the  bankrupt  had  also 
been  unable  to  secure  any  new  contracts.  The  president  of  the  bank- 
rupt also  told  defendant  at  that  time  that  he  could  not  see  anything 
ahead  except  slow  liquidation,  imless  his  corporation  was  fortunate  in 
obtaining  additional  capital. 

Why  should  the  defendant  have  been  told  by  the  president  of  the 
bankrupt  that  he  had  been  informed  by  an  attorney  that,  if  a  bankrupt 
paid  a  bill  four  months  prior  to  the  date  of  bankruptcy,  it  might  be  re- 
garded as  a  preferential  payment  and  that  defendant  had  better  con- 
sult its  attorneys  ?  There  is  only  one  inference  to  be  drawn  from  such 
a  conversation,  and  that  is  that  bankruptcy  was  imminent.  Such 
conversations  do  not  occur  concerning  the  affairs  of  solvent  corpora- 
tions. And  conversations  as  to  the  absolute  necessity  of  new  capital 
if  a  company  it  to  be  able  to  continue  in  business  certainly  imply  a 
doubtful  financial  basis.  It  is  difficult  to  believe  that  the  experienced 
officials  of  the  defendant  bank  did  not  know  that  the  bankrupt  was  in- 
solvent at  the  time  of  the  assignments.  If  they  did  not  know  it,  they 
certainly  had  notice  of  suspicious  circumstances  sufficient  to  put  per- 
sons of  ordinary  prudence  and  sagacity  upon  notice,  and  they  are 
charged  with  all  the  knowledge  which  they  would  have  acquired,  had 
they  made  the  inquiry  which  the  lav/  under  the  circumstances  demand- 
ed of  them.  The  record  certainly  discloses  that  there  was  evidence  in 
the  case  sufficient  to  justify  the  referee,  if  he  believed  it,  in  finding 
that  the  defendant's  officers  knew,  or  had  reasonable  cause  to  believe, 
that  the  Wills  &  Marvin  Company  on  September  20th  was  insolvent. 
And  this  court  must  accept  the  referee's  finding  to  that  effect. 

[3]  This  brings  us  to  the  question  whether  the  transactions  which 
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occurred  on  September  20th  resulted  in  a  preference  to  the  bank,  and, 
if  so,  in  what  amount.  The  referee  has  found  as  a  fact  that  on  Sep- 
tember 20th  the  Wills  &  Marvin  Company  was  indebted  to  the  bank 
in  the  sum  of  $30,500,  for  which  it  held  the  notes  of  that  company, 
which  notes  were  payable  at  the  defendant  bank,  the  dates,  amounts, 
and  due  dates  of  which  were  as  follows: 

Date  of  Note.  Amount.  Due  Date. 

1913. 

June  26  $5,000  September  29 

July  2  1,500  October  2 

July  2  2,000  October  2 

July  17  2,500  October  17 

July  2.3  4,000  October  2.J 

July  29  3,500  October  29 

August  13  500  November  13 

August  19  2,500  November  19! 

August  21  5,000  November  21 

August  25  4,000  November  26 

The  referee  has  found  that  the  Wills  &  Marvin  Company  made  a 
transfer  to  the  defendant  bank  on  September  20th,  which  was  within 
four  months  of  the  filing  of  the  petition  in  bankruptcy,  and  that  the 
transfer  enabled  defendant  to  obtain  a  preference,  and  that  the  total 
amount  of  the  preference  was  $30,500,  which  sum  the  defendant  re- 
ceived on  October  17th  through  the  effect  of  the  enforcement  of  the 
transfer.  The  whole  object  of  the  arrangement  which  the  Wills  & 
Marvin  Company  entered  into  with  the  defendant  bank  on  Septem- 
ber 20th  was  to  change  the  existing  obligations  of  the  former  to  the 
latter,  so  that  they  would  mature  at  a  date  prior  to  that  when  by  their 
terms  they  became  due,  and  to  provide  the  bank  with  funds  at  the 
date  of  the  earlier  maturity,  by  the  assignment  of  the  moneys  then  to 
become  due  to  the  Wills  &  Marvin  Company  under  its  building  con- 
tracts. That  this  resulted  in  a  preference  appears  to  us  to  be  beyond 
question.  We  are  unable  to  see  that  the  referee  fell  into  any  error  of 
law  in  so  holding. 

[4]  There  remains  the  question  whether  he  fell  into  error  in  his 
conclusion  that  the  doctrine  of  set-off  was  inapplicable  to  the  facts  of 
this  case.  The  defendant  bank  claims  that  the  moneys  on  deposit  on 
September  20th,  being  in  a  regular  deposit  account,  were  subject  to 
what  is  known  as  a  ^'banker's  lien"  in  its  favor  for  notes  made  by  the 
Wills  &  Marvin  Company  and  held  by  the  bank,  although  they  did  not 
mature  until  some  time  thereafter.  It  is  its  theory  that  it  was  at  that 
time  entitled  to  charge  up  the  notes  against  the  deposit,  and  that  the 
transaction  cannot  be  questioned  as  a  preference  by  the  trustee,  but  was 
merely  an  exercise  by  the  bank  bi  its  right  of  set-off,  even  if  the 
depositor  were  then  insolvent  and  the  bank  knew  of  that  fact.  We 
are  unable  to  take  that  view  of  the  case. 

It  is  undoubtedly  true  that  a  bank  has  a  general  lien  on  all  moneys 
of  a  depositor  which  are  in  its  possession,  for  the  balance  of  a  general 
account,  provided  it  is  then  due  and  payable,  but  not  otherwise.  A  lien 
arises  from  contract  or  operation  of  law.  It  is  not  claimed  that  there 
was  any  express  contract  which  gave  the  bank  a  lien ;  and  none  arose 
on  that  or  any  prior  day  by  operation  of  law.    The  relation  between 
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the  bank  and  its  depositors  on  September  20th  was  still  that  of  debtor 
and  creditor,  and  on  that  day  it  had  no  lien  on  the  funds  deposited 
for  debts  not  yet  matured.  Jordan  v.  National  Shoe  &  Leather  Bank, 
74  N.  Y.  467,  472,  473,  30  Am.  Rep.  319.  The  above  case  shows  that 
such  is  the  law  of  the  state  of  New  York,  and  the  validity  of  the  lien 
on  the  property  of  the  bankrupt  is  to  be  determined  according  to  the 
local  law.  Black  on  Bankruptcy,  p.  717;  Collier  on  Bankruptcy  (9th 
Ed.)  pp.  908  (b),  912  (c) ;  Remington  on  Bankruptcy  (2d  Ed.)  vol.  2, 
§  1459.  There  being  no  lien  in  favor  of  the  bank  on  September  20th, 
no  reason  existed  to  prevent  the  Wills  &  Marvin  Company  from  with- 
drawing on  that  day  the  whole  of  its  deposit. 

The  right  of  withdrawal  existed,  for  on  that  day  the  bank  could  not 
have  exercised  a  right  of  set-off,  any  more  than  it  could  have  asserted 
a  lien.  The  bank  has  called  our  attention  to  the  decisions  of  the  Su- 
preme Court  recognizing  the  right  of  a  bank  to  set  off  a  balance  due 
from  it  against  notes  of  the  bankrupt  held  by  it.  But  in  New  York 
County  National  Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct.  199,  48 
L.  Ed.  380,  the  right  of  set-off  was  exercised  by  the  bank  after  the 
petition  in  bankruptcy  was  filed.  And  in  Studley  v.  Boylston  Bank, 
229  U.  S.  523,  33  Sup.  Ct.  806,  57  L.  Ed.  1313,  the  bank,  a  few  months 
prior  to  the  adjudication  in  bankruptcy  had  charged  against  the  de- 
positor's account  certain  notes  as  they  had  matured,  which  had  been 
made  by  the  depositor  and  held  by  the  bank.  The  deposits  had  been 
made  in  good  faith,  in  the  usual  course  of  business,  and  with  no  pur- 
pose of  enabling  the  bank  to  secure  the  right  of  set-off.  The  court,  in 
sustaining  the  right  of  the  bank  to  do  what  it  did,  said : 

"If  this  set-off  of  mutual  debts  has  been  lawfully  made  by  the  parties  be- 
fore the  petition  Is  filed,  there  is  no  necessity  of  the  trustee  doing  so.  If  it 
lias  not  been  done  by  the  parties,  then,  under  command  of  the  statute,  it 
must  be  done  by  the  trustee.  But  there  is  nothing  in  section  68a  which  pre- 
vents the  parties  from  voluntarily  doing,  before  the  petition  is  filed,  what  the 
law  itself  requires  to  be  done  after  proceedings  in  bankruptcy  are  instituted.'* 

These  cases  differ  from  the  case  at  bar,  and  it  is  now  arg^ied  that 
the  right  of  set-off  existed  at  a  date  when  the  notes  which  the  bank 
held  had  not  matured  and  prior  to  the  adjudication  of  bankruptcy. 
We  are  not  aware  that  any  such  application  of  the  doctrine  is  supported 
by  any  Supreme  Court  decision.  We  think  it  is  not  the  law.  The  bank 
had  no  right  to  set  off  the  unmatured  notes  until  after  the  bankruptcy 
proceedings  were  commenced.  Ileyman  v.  Third  National  Bank  (D. 
C.)  216  Fed.  685,  687;  In  re  Starkweather  and  Albert  (D.  C.)  206 
Fed.  797.  There  was  no  error,  therefore,  in  the  referee's  conclusion 
that  no  right  of  set-off  existed  under  the  facts  of  this  case. 

There  remains  the  question  as  to  the  right  of  the  defendant  bank 
to  participate  in  dividends.  The  defendant  asserts  in  its  brief  that  it  is 
entitled  to  retain  its  dividends  from  and  out  of  any  recovery  by  the 
trustee.  The  right  of  defendant  to  participate  in  dividends  is  not 
challenged  by  the  plaintiff,  and  the  matter  can  be  safely  left  to  the 
bankruptcy  court,  to  dispose  of  in  accordance  with  the  established 
rules. 
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As  we  find  no  errors  in  the  findings  of  fact  or  conclusion  of  law, 
"we  need  not  consider  what  course  should  be  pursued  in  case  we  had 
reached  the  conclusion  that  the  referee  had  fallen  into  error.  See 
Alder  V.  Edenbom  (D.  C.)  198  Fed.  928. 

Judgment  affirmed. 


(250  Fed.  367) 

HEWITT  V.  SPEYER  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.     March  7,  1918.) 

No.  187. 

International  Law  ^=»8 — Acts  op  Sovereignty — Review  by  Courts  of 
Another  Country. 

Courts  of  the  United  States  will  not  adjudicate  upon  the  validity  of  the 
acts  of  a  foreign  nation,  performed  in  its  sovereign  capacity  within  its 
own  territory,  nor  will  persons  involved  with  such  government  in  the  per- 
formance of  such  acts  be  subjected  to  a  civil  liability  therefor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  Erskine  Hewitt  against  James  Speyer,  Henry  Ruhl- 
ender,  Richard  Schuster,  and  Eduard  Beit  Von  Speyer,  individually  and 
as  copartners  composing  the  firm  of  Speyer  &  Co.,  and  the  United 
States  Mortgage  &  Trust  Company,  as  trustee  under  the  mortgage  of 
the  Guayaquil  &  Quito  Railway  Company.  Decree  for  defendants, 
and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  248  Fed.  590. 

This  cause  comes  here  on  appeal  from  a  decree  entered  on  October  19,  1917. 
The  action  Is  one  in  equity  to  Impress  a  lien  on  a  fund  paid  to  the  defendants 
by  the  republic  of  Ecuador  out  of  the  customs  duties  collected  by  that  repub- 
lic upon  which  a  prior  lien  had  been  created  In  favor  of  the  holders  of  certain 
bonds,  some  $50,<)6o  of  which  are  held  by  the  complainant ;  and  It  is  alleged 
that  the  fund  so  received  by  the  defendants  substantially  amounts  to  $1,500,- 
000,  and  that  they  received  It  with  full  knowledge  of  the  prior  lien.  The  com- 
plainant sues  on  his  own  behalf  and  that  of  all  other  bondholders  of  the  Guay- 
aquil &  Quito  Railroad  Company,  under  a  mortgage  dated  January  2,  1S99, 
who  may  Join  In  the  prosecution  of  the  action. 

It  appears  that  a  contract  was  entered  into  on  June  14,  1897,  between  the 
government  of  Ecuador  and  one  Archer  Harman  for  the  construction  of  a 
railroad,  from  Guayaquil,  Its  principal  seaport,  to  Quito,  its  capital,  a  dis- 
tance of  286  miles.  The  total  cost  of  the  work  was  estimated  at  $17,532,000, 
which  sum  was  to  be  raised  by  the  issue  of  $12,282,000  6  per  cent,  bonds  and 
$5,250,000  7  per  cent,  preferred  stock  of  the  company,  which  was  to  be 
organized  under  the  laws  of  the  United  States  to  finance  the  undertaking  and 
construct  and  operate  the  railroad  for  a  period  of  75  years,  when  it  was  to 
become  the  absolute  property  of  the  government.  In  addition  to  the  bonds  and 
the  preferred  stock,  there  was  to  be  Issued  $7,032,000  common  stock,  of  which 
49  per  cent,  was  to  be  held  by  the  government  of  Ecuador  and  61  per  cent,  by 
Archer  Harman  and  his  associates. 

The  bonds  were  Issued  as  contemplated,  and  a  mortgage  to  secure  their 
imyment  was  executed  and  recorded;  the  mortgage  being  upon  the  railway 
property  and  Its  appurtenances.  On  each  bond  was  printed  in  English  the 
following: 

"The  republic  of  Ecuador  •  •  •  guarantees  with  Its  entire  custom 
house  receipts,  subject  only  to  the  prior  liens  thereon,  more  specifically  set 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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forth  In  condition  9  of  this  bond,  the  payment  of  the  principal  of  the  within 
bond  and  of  the  interest  thereon  at  the  rate  of  6%  per  annum,  and  of  l^r  per 
annum  for  sinking  fund,  and  subject  to  the  liens  aforesaid  the  republic  of 
Ecuador  pledges  to  the  United  States  Mortgage  &  Trust  company,  as  trustee, 
all  its  said  custom  house  receipts  as  security  for.  the  equal  payment  of  th^ 
principal  and  Interest  on  this  bond  and  all  other  bonds  of  this  series,  aad 
also  of  the  aforesaid  sinking  fund,  and  further  agrees  that  the  collector  of  tb^ 
customs  in  Guayaquil  shall  deposit  directly,  every  15  days  during  the  entire 
period  of  33  years  for  which  this  bond  is  to  run,  unless  sooner  redeemed,  the 
proper  portion  of  interest  and  sinking  fund  due  thereon  In  the  Banco  Com- 
erclal  y  Agricola  in  Guayaquil,  which  said  bank  shall  remit  said  sum  to  tbr 
depository  bank  in  London  for  the  payment  of  the  semiannual  coupons  ainl 
sinking  fund.  Tomas  Gagliardo, 

"Minlstro  de  Hacienda  de  la  Republica  del  Ecuador." 

Condition  9  of  the  bond  referred  to  in  the  foregoing  statement  provided  that 
"the  lien  on  the  custom  house  duties,  which  duties  are  stated  by  the  goveni- 
ment  of  Ecuador  to  amount  to  six  million  sucres  (6,000,000)  annually,  U 
subject  to  following  liens  for  the  following  sums  payable  monthly ;  that  is 
to  say."  Then  follows  a  list  of  the  prior  liens  covering  existing  indebtedness, 
aggregating  104,637.74  sucres. 

In  December,  1910,  Ecuador  needed  money  for  administrative  and  extraiw^ 
dinary  military  expenses,  and  it  obtained  from  the  defendant  Speyer  &  Ox 
1i,550,000  sucres,  or  $1,238,662.50.  The  contract,  dated  December  31,  1910.  pro- 
vided that  the  government  of  Ecuador  should  issue  treasury  certificates  to  the 
face  amount  of  3,000,000  sucres,  for  which  Speyer  &  Co.  agreed  to  pay  » 
pei*  cent,  of  their  par  value.  These  certificates  were  payable  to  l)earer.  and 
bore  interest  at  6  per  cent,  per  annum,  and  were  payable  in  12  months.  For 
the  payment  of  principal  and  interest  the  government  pledged  and  spedally 
designated:  (a)  50  per  cent,  of  the  entire  amount  of  ex];>ort  duties,  indadiof 
recharges,  from  June  1,  1911  (or  before  that  time  on  a  certain  contingency}, 
and  500,000  sucres  of  that  part  of  the  liquor  tax  belonging  to  the  tremsory. 
(b)  And  all  custom  house  revenues  immediately  subject  to  the  "gravamenef"  i 
which  they  bear  up  to  the  present  time.  It  was  provided  that  the  owtificates 
were  to  be  received  at  par  for  principal  and  interest  in  the  custom  houses  of 
Eicuador  in  payment  of  the  export  duties  (50  per  cent  of  the  export  duties, 
including  all  recharges)  from  June  1,  1911,  and  the  custom  house  coUectors 
were  forbidden  to  take  money  in  payment  of  such  duties.  Speyer  ft  Co.  were 
to  designate  the  bank  or  agents  to  sell  the  certificates. 

The  treasury  certificates  were  not  actually  sold  to  exporters,  as  contemplated 
In  the  contract,  but  were,  at  the  request  of  the  government  of  Ecuador,  ^ 
posited  to  the  credit  of  Speyer  &  Co.  with  the  Bank  of  Ecuador,  where,  bv 
order  of  the  government,  the  moneys  from  the  export  duties  and  from  the 
liquor  tax  designated  to  retire  the  certificates  were  also  from  time  to  time. 
as  they  were  collected,  deposited  to  the  credit  of  Speyer  &  Co.,  and  thereup* 
to  the  extent  of  such  credits  the  certificates  were  surrendered  to  the  gorem- 
ment  and  by  it  canceled  and  burned.  The  Speyer  certificates  were  paid  in  full : 
Bpeyer  &  Co.  receiving  in  payment  the  sum  of  $1,559,485.59.  All  the  coupons 
on  the  railway  bonds  falling  due  up  to  and  including  July  2,  1912.  have  been 
paid,  but  those  falling  due  on  the  first  mortgage  bonds  since  then  remain  im- 
paid. 

The  complainant  insists  that  the  contracts  and  the  mortgage  upon  whidi 
his  rights  rest  constitute  a  simhIbI  law  of  Ecuador,  and  that  such  a  law  take? 
precedence  over  the  Civil  Code,  and  creates  a  definite  lien  or  charge  uptrn  th«» 
customs  revenues,  which  is  enforceable  against  third  parties,  who  take 
with  notice  of  the  existence  of  such  a  lien,  and  that  Speyer  ifc  Co.  had  such 
notice.  The  defendant  Speyer  &  Co.  assert  that  no  lien  upon  the  customs  reve- 
nues was  created  in  favor  of  the  bondholders  or  their  trustee.  The  theory  of 
the  bondholders  is^  that  the  custom  house  revenues,  including  export  as  well 

»The  Spanish  word  used  In  the  original  is  "gravamenes,"  which  respoodenU  cWm 
means  In  English  "charges,"  and  the  appellant  asserts  means  "liens." 
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as  import  duties,  were  specially  assigned  to  them  prior  to  the  Speyer  contract, 
and  in  answer  to  their  protest  Speyer  &  Co.  agreed  that  they  would  deposit 
and  hold  in  a  separate  account  any  moneys  received  by  them  from  customs 
duties,  and  would  not  withdraw  these  moneys  without  30  days'  notice  in 
writing.    This  notice  was  given  on  October  15,  1915. 

Thereupon  complainant  began  this  suit,  and  obtained  an  ex  parte  order  to 
show  cause  why  Speyer  *  Co.  should  not  be  restrained  from  distributing  the 
moneys  pending  the  suit,  with  a  temporary  stay.  A  final  decree  has  been 
entered  in  the  District  Court,  dismissing  the  bill  of  complaint  upon  the  merits, 
and  vacating  the  injunction  pendente  lite  obtained  ex  parte  by  complainant. 

Hasten  &  Nichols,  of  New  York  City  (E.  Henry  Lacombe,  Arthur 
H.  Masten,  and  H.  Barstow  Farr,  all  of  New  York  City,  of  counsel), 
for  appellant. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Henry  W. 
Taft  and  George  Coggill,  both  of  New  York  City,  of  counsel),  for  re- 
spondent Speyer  &  Co. 

Patterson,  Eagle,  Greenough  &  Day,  of  New  York  City  (C.  D.  Fran- 
cis, of  New  York  City,  of  counsel),  for  respondent  United  States  Mort- 
gage &  Trust  Co. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
contention  of  the  complainant  is :  That  the  republic  of  Ecuador  in- 
tended that  the  customs  revenues  should  be  an  effective  security  for 
the  railway  bonds  some  of  which  the  complainant  holds;  that  these 
revenues  were  constituted  such  security  by  a  special  law  of  Ecuador 
which,  must  be  so  construed  as  to  make  the  security  effective :  that 
the  technical  rules  of  the  Civil  Code  of  that  country  regarding  mort- 
gage, pledge,  or  guaranty  are  inapplicable,  having  been  superseded  by 
the  special  law:  that  the  customs  revenues,  thus  impressed  with  a 
charge  in  complainant's  favor,  have  been  traced  into  the  hands  of  the 
defendant  Speyer  &  Co.,  who  took  with  full  knowledge  of  the  bond- 
holders' claim  thereto;  and  that  under  the  circumstances  the  com- 
plainant is  entitled  to  an  equitable  lien  on  the  fund  under  well-settled 
principles  of  equity.  He  further  contends  that  he  is  entitled  to  en- 
force in  this  court  the  lien  he  claims,  irrespective  of  whether  or  not 
there  was  a  valid  charge  or  lien  recognized  under  the  law  of  Ecuador, 
for  the  reason  that,  the  parties  having  agreed  that  the  customs  revenues 
should  be  a  security  for  the  bonds,  this  court,  having  jurisdiction  of 
the  parties  and  the  fund,  can  enforce  such  agreement.  In  other  words, 
the  gravamen  of  the  claim  which  the  complainant  asserts  is  that  Ecua- 
dor violated  his  rights  under  the  law  of  that  country  by  performing 
its  contract  with  the  defendant  Speyer  &  Co.,  by  repaying  the  loan 
out  of  the  customs  revenues,  instead  of  dischargmg  its  obligation  to 
the  bondholders  on  its  guaranty  of  the  bonds,  which  it  is  asserted  had 
been  given  a  prior  lien  on  such  revenues.  The  cause  of  action  is  thus 
based  upon  a  claim  that  moneys  which  should  have  been  paid  to  the 
bondholders  have  been  wrongfully  paid  by  the  government  of  Ecuador 
to  the  defendant  Speyer  &  Co. 
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It  cannot  be  denied  that  the  moneys  which  complainant  seeks  to 
reach  the  defendant  Speyer  &  Co.  received  under  a  contract  executed 
in  Ecuador,  on  behalf  of  jts  government,  and  that  money  so  paid  was 
collected  in  Ecuador  by  its  government  from  export  duties  and  liquor 
taxes,  and  was  paid  over  by  its  officials  by  depositing  the  same  in  the 
Banco  del  Ecuador  to  the  credit  of  Speyer  &  Co.  So  that  the  question 
which  this  court  has  to  pass  upon  is  whether  it  is  within  its  jurisdic- 
tion to  determine  whether  the  government  of  Ecuador  paid  to  Speyer 
&  Co.  money  which  it  had  set  aside  as  a  security  for  the  payment  of 
the  holders  of  the  first  mortgage  bonds  of  the  Guayaquil  &  Quito  Rail- 
way Company,  or  in  respect  to  which  it  had  created  a  lien  in  their 
favor.  If  it  is  within  the  court's  jurisdiction  to  consider  this  ques- 
tion, then  it  will  be  necessary  to  pass  upon  a  number  of  other  ques- 
tions necessarily  involved;  but,  if  the  jurisdiction  does  not  exist,  we 
need  not  inquire  further. 

From  what  has  been  stated,  it  is  evident  that  the  title  of  Speyer  & 
Co.  to  the  money  herein  involved  is  derived  from  the  government  of 
Ecuador  and  that  the  court  cannot  grant  the  relief  invoked  without 
sitting  in  judgment  upon  the  sovereign  acts  of  that  nation.  This  very 
clearly  it  is  not  within  the  province  of  the  court  to  do.  In  Underbill 
V.  Hernandez,  65  Fed.  577,  13  C.  C.  A.  51,  38  Ir.  R.  A.  405,  decided 
in  1895,  this  court  said  that: 

"Considerations  of  comity,  and  of  the  liighest  expediency,  require  that  the 
conduct  of  states,  whether  in  trunsactions  with  other  states  or  with  individ- 
uals, their  own  citizens  or  foreign  citizens,  should  not  be  called  in  question  by 
the  legal  tribunals  of  another  jurisdiction.  ♦  ♦  ♦  It  would  be  not  only 
offensive  and  unnecessary,  but  it  would  imperil  ♦  ♦  ♦  governments,  and 
vex  the  peace  of  nations,  to  permit  the  sovereign  acts  or  political  transactions 
of  states  to  be  subjected  to  the  examination  of  the  legal  tribunals  of  other 
states." 

And  this  the  Supreme  Court  affirmed  in  168  U.  S.  250,  18  Sup.  Ct. 
83,  42  L,,  Ed.  456,  where  Chief  Justice  Fuller,  writing  for  the  court, 
said: 

"Every  sovereign  state  is  bound  to  respect  the  independence  of  every 
other  sovereign  state,  and  the  courts  of  one  country  will  not  sit  in  judgment 
on  the  acts  of  the  govemraent  of  another  done  within  its  own  territory.  Re- 
dress of  grievances  by  reason  of  such  acts  must  be  obtained  through  the  means 
open  to  be  availed  of  by  sovereign  powers  as  between  themselves." 

These  cases  show  that  the  plaintiffs'  claim  cannot  be  adjudicated  in 
an  American  court,  because  to  do  so  would  make  it  necessary  to  pass 
on  the  right  of  the  government  of  Ecuador  to  do  what  was  done.  And 
see  American  Banana  Co.  v.  United  Fruit  Co.  (C.  C.)  160  Fed.  184, 
which  was  affirmed  by  this  court  in  166  Fed.  261,  92  C.  C.  A.  325, 
and  by  the  Supreme  Court  in  213  U.  S.  347,  29  Sup.  Ct.  511,  53  L. 
Ed.  826,  16  Ann.  Cas.  1047. 

The  law  in  England  is  to  the  same  effect.  In  Webb's  Pollock  on 
Torts,  p.  137,  Sir  Frederick  Pollock  states  the  rule  as  follows: 

"If  we  may  generalize  from  the  doctrine  of  our  own  courts,  the  result  seems 
to  be  that  an  act  done  by  the  authority,  previous  or  subsequent,  of  the  govern- 
ment of  a  sovereign  state  in  the  exercise  of  de  facto  sovereignty,  is  not  ex- 
aminable at  all  in  the  courts  of  justice  of  any  other  state.    So  far  forth  as  it 
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affects  persons  not  subject  to  the  government,  it  is  not  examinable  in  tbe  ordi- 
nary courts  of  that  state  itself.  If  and  so  far  as  it  affects  the  same  state  it 
may  be,  and  in  England  it  is,  examinable  by  the  courts  in  their  ordinary  Ju- 
risdiction." 

The  law  thus  stated  is  fully  supported  by  the  English  decisions. 
Duke  of  Brunswick  v.  King  of  Hanover,  2  H.  L.  Cases,  1 ;  Secretary 
of  State  V.  Kamachee,  13  Moore,  Privy  Council,  22;  Buron  v.  Den- 
man,  2  Exc.  167 ;  Dose  v.  Secretary  of  State,  t,,  R.  19  Eq.  509.  We 
take  the  principle  to  be  incontrovertible  in  both  countries  that  our 
courts,  not  only  will  not  adjudicate  upon  the  validity  of  the  acts  of  a 
foreign  nation  performed  in  its  sovereign  capacity,  but  also  that  per- 
sons involved  with  such  government  in  the  performance  of  such  acts 
cannot  be  subjected  to  a  civil  liability  therefor. 

It  is  true  the  complainant  asserts  that  his  right  to  recover  against 
the  defendants  may  be  sustained  without  any  adjudication  as  to  the 
legality  of  the  acts  of  Ecuador;  and  in  complainants'  brief  it  is  said 
that  "it  is  not  complainants  who  are  attacking  the  validity  of  any  gov- 
ernment acts  of  Ecuador."  The  justification  for  this  statement  the 
complainant  no  doubt  finds  in  his  admission  that  the  government  of 
Ecuador  did  appellant  no  wrong  in  entering  into  the  contract  with 
the  defendant  Speyer  &  Co.,  because  that  contract  was  made  subject 
to  the  prior  rights  of  the  bondholders,  and  not  in  disregard  of  them, 
and  "in  this  form  there  is  nothing  unlawful  per  se  in  the  Speyer  con- 
tract." The  statement  that  complainant  is  not  assailing  the  legality 
or  propriety  of  the  acts  of  the  government  of  Ecuador  does  not  in  all 
respects  accord  with  the  facts ;  for  it  is  evident  that  the  legaUty  of  the 
use  by  the  government  of  the  customs  duties  is  necessarily  involved 
in  any  decision  that  Speyer  &  Co.  did  not  have  the  right  to  receive  the 
money,  for  if  it  was  wrong  for  Speyer  &  Co.  to  receive  it  as  against 
the  complainant  and  the  other  bondholders,  it  was  wrong  for  the 
government  to  pay  it.  There  can  be  no  escape  from  the  proposition 
that  either  the  government  of  Ecuador  wrongfully  diverted  from  the 
bondholders  the  moneys  paid  to  Speyer  &  Co.,  in  which  event  the 
courts  of  the  United  States  must  disclaim  any  jurisdiction  to  adjudi- 
cate upon  the  matter,  or  such  diversion  of  the  revenues  was  lawful,  in 
which  event  the  complainant  is  without  a  cause  of  action. 

The  United  States  Mortgage  &  Trust  Company  is  a  party  defendant, 
and,  it  is  alleged,  was  requested  to  bring  an  action  to  enforce  the  bond- 
holders' rights  to  the  funds  in  suit  and  to  prevent  a  distribution  there- 
of, and  refused  to  do  so.  This  allegation  it  denies,  and  it  declares  that 
no  request  signed  and  executed  in  the  manner  provided  for  in  the 
mortgage  was  ever  presented.  However  that  may  be,  it  is  very  evident 
that  the  objection  found  fatal  to  the  maihtenance  of  the  complainant's 
suit  as  against  Speyer  &  Co.  is  equally  fatal  as  against  the  United 
States  Mortgage  &  Trust  Company,  as  trustee. 

In  arriving  at  the  conclusion  we  have  reached,  that  the  courts  of  this 
country  are  unable  to  adjudicate  upon  the  complainant's  claim,  it  is 
hardly  necessary  to  say  that  this  does  not  leave  the  complainant  rem- 
ediless, if  his  rights  have  in  fact  been  violated.  If  the  government  of 
Ecuador  has  violated  his  rights,  it  is  within  the  province  of  another 
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depq.rtment  of  the  government  of  the  United  States  to  bring  the  mat- 
ter, if  it  deems  justice  so  requires,  to  the  attention  of  the  government 
of  Ecuador. 

Judgment  affirmed. 


(250  Fed.  372) 

OLSON  V.  CHICAGO,  B.  &  Q.  R.  CO.  et  aL 

(arcult  Court  of  Appeals,  Eighth  Circuit    March  9,  1918.) 

No.  4830. 

1.  Cabhiers  ^=>218(10) — Injury  to  Live  Stock — Stipulation  fob  Notice — 

Construction. 

A  provision  In  a  live  stock  shipping  contract,  that  in  case  any  loss  er 
damage  shall  have  been  sustained  for  which  the  carrier  is  liable,  demand 
or  claim  for  such  loss  shall  be  made  in  writing  within  10  days  after  un- 
loading the  stock,  includes  all  loss  and  damage  by  injury  or  death  of  the 
animals  en  route,  as  well  as  at  terminals. 

2.  Carriers.  ^=>218(10) — Carriage  of  Live  Stock — Contracts — Construction. 

Where  cattle  injured  by  exposure  during  the  first  part  of  their  Journey 
were  unloaded  at  a  way  station,  and  the  shipper,  having  there  disposed  of 
the  bulk  of  the  animals,  had  the  remainder  transported  under  the  original 
bills  of  lading  to  the  destination  named,  but  the  cattle  were  not  injured  in 
the  latter  carriage  the  10-day  period  after  unloading  within  which  notice 
of  loss  was  required  to  be  given  by  the  bUl  of  lading,  runs  from  the  time 
of  unloading  at  the  way  station  and  transportation  to  the  original 
destination  did  not  extend  the  period* 

3.  Carriers  ^=>218(3) — Carriage  of  Live  Stock — Agreements. 

An  agreement  In  a  reduced  rate  contract  for  the  shipment  of  live  stock 
requiring  notice  of  loss  or  damage  to  be  given  within  10  days  after  the 
animals  should  be  unloaded,  on  penalty  of  waiver,  is  vaUd,  being  fair,  Just, 
and  reasonable. 

4.  Carriers  ^=>32(2) — Agreements — Waiver. 

Where  a  live  stock  shipping  contract  for  an  interstate  shipment  at  re- 
duced rate  provided  that  failure  to  give  notice  of  loss  within  10  days 
after  unloading  should  be  a  waiver  of  the  same,  and  the  contract  or  bill 
of  lading  had  been  duly  filed  with  the  Interstate  Commerce  Commission, 
a  connecting  carrier  is  not  authorized,  in  view  of  the  act  to  regulate  com- 
merce and  the  Carmack  Amendment  of  the  Hepburn  Act  (Act  June  29, 
1906,  c.  3591,  §  7,  pars.  11,  12,  34  Stat.  595  [Comp.  St.  1916,  §|  &004a, 
8(J01aa]),  to  waive  the  requirement,  which  was  for  the  benefit  of  all  car- 
riers, by  receiving  oral  complaints,  for  that  would  open  opportunities  to 
discriminations  prohibited  by  the  statutes;  it  appearing  that  the  ini- 
tial carrier  was  prepared  at  a  higher  rate  to  transport  the  animals 
without  such  requirement. 
6.  Carriers  <g=>218(10) — Carhiage  of  Live  Stock — Loss — Notice. 

A  telegram  by  a  shipper  to  an  otflcer  of  the  railroad  company,  notify- 
ing him  that  a  shipment  of  cattle  would  suffer  Injuries  If  precautions 
were  not  taken,  is  not  notice  of  loss  or  damage,  ^thin  the  provisions  of 
the  bill  of  lading  requiring  written  notice  of  the  same  within  10  days  after 
unloading,  under  penalty  of  waiver. 
6.  Carriers  <S=>218(10) — Carriage  of  Live  Stock — Notice  of  Loss— Suffi- 
ciency. 

Where  a  live  stock  shipping  contract  re<iuired  written  notice  of  loss  or 
damage  to  he  given  within  10  days  after  unloading,  under  penalty  of 
waiver,  oral  notice  of  loss,  given  to  an  agent  at  the  point  where  the  ani- 
mals were  unloaded,  although  followed  by  investigation,  cannot  be  deemed 
sufficient,  for  that  would  be  an  abrogation  of  the  contract 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa;  Martin  J.  Wade,  Judge. 

Action  by  Theodore  Olson  against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  and  others.  There  was  a  judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

George  H.  Mayne,  of  Council  Bluffs,  Iowa  (Mayne  &  Green,  of 
Council  Bluffs,  Iowa,  on  the  brief),  for  plaintiff  in  error. 

George  J.  Mersereau,  of  Kansas  City,  Mo.  (Thomas  R.  Morrow  and 
John  H.  Lathrop,  both  of  Kansas  City,  Mo.,  and  John  P.  Organ,  of 
Council  Bluffs,  Iowa,  on  the  brief),  for  defendant  in  error  Atchison, 
T.  &  S.  F.  Ry.  Co. 

George  S.  Wright,  of  Council  Bluffs,  Iowa,  for  defendants  in  error 
Chicago,  B.  &  Q.  R.  Co.  and  others. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SANBORN,  Circuit  Judge.  About  April  20,  1913,  the  Southern 
Pacific  Company  contracted  with  Theodore  Olson  to  transport  30 
carloads  of  cattle  at  a  lower  rate  on  a  declared  valuation  from  Huachu- 
ca,  Ariz.,  to  Missoula,  Mont.  The  cattle  were  delivered  to  it  on  April 
20,  1913 ;  they  were  carried  over  the  railroad  of  the  Southern  Pacific 
Company  to  Deming,  N.  M.,  thence  over  the  railroad  of  the  Atchison^ 
Topeka  &  Santa  Fe  Railroad  Company  to  Denver,  Colo.,  and  thence 
over  the  railroad  of  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany to  Billings,  Mont.,  where  they  arrived  and  were  unloaded  on 
April  29,  1913,  and  where,  on  May  5th  or  6th,  Olson  sold  about  17  car- 
loads of  them,  paid  the  freight  and  charges  thereon  on  May  17,  1913, 
and  some  days  later  shipped  the  remaining  11  carloads  of  the  cattle  on 
to  Missoula.  As  the  cattle  approached  Raton  on  the  Atchison,  Topeka 
&  Santa  F6  Railroad,  where  it  was  necessary  to  unload  them  for  feed, 
rest,  and  water,  the  weather  became  cold  and  stormy,  and  some  of  the 
cattle  became  chilled  or  frozen,  so  that  by  the  7th  of  May  following 
about  90  of  them  had  died.  On  April  23,  1913,  as  the  train  carrying 
the  cattle  was  climbing  up  toward  Raton,  Olson  telegraphed  the  su- 
perintendent of  the  Atchison,  Topeka  &  Santa  Fe  Railload  Company 
thus  : 

"Bad  run  all  the  way  from  Albuquerque  snow  storm  here  now  impossible 
unload  at  Raton  cattle  will  chill  to  death  up  to  you  and  company  get  cattle 
on  feed  La  Junta." 

Before  their  arrival  at  Raton,  Mr.  Scott,  a  freight  transportation  in- 
spector of  the  railroad  company,  came  upon  the  train,  stayed  with  it 
that  night  and  the  next  day,  and  saw  the  condition  of  the  cattle.  Olson 
protested  against  unloading  them  at  Raton,  but  Scott  ordered  them 
unloaded,  fed,  and  watered  in  muddy  pens,  where  several  of  them  died 
that  night.  Olson  told  the  agent  of  the  railroad  company  at  Billings, 
within  10  days  after  the  damage  to  the  cattle,  that  he  should  claim 
damages  from  the  railroad  company  for  the  injury  they  had  sustained 
by  the  negligence  of  that  company  in  transporting  them.    By  the  live 
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Stock  shipping  contracts  and  bills  of  lading  of  the  Southern  Company, 
under  which  these  cattle  were  transported,  Olson  agreed: 

**That  In  case  any  loss  br  damage  shall  have  been  sustained  for  which  first 
party  [the  Southern  Company]  is  liable,  demand  or  claim  for  such  loss  or 
damage  wUl  be  made  by  second  party  [Olson]  on  the  freight  claim  agent  of 
first  party  in  writing,  within  ten  days  after  unloading  of  the  live  stodt,  and 
that  in  event  of  failure  so  to  do,  all  claims  for  loss  or  damage  in  the  premises 
are  hereby  expressly  waived,  released,  and  made  void." 

On  May  17,  1913,  the  attorneys  for  Mr.  Olson  wrote  and  mailed  at 
Q)uncil  Bluffs,  Iowa,  a  letter  addressed  to  general  claim  agent  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  at  Chicago,  111.,  in 
which  they  made  a  claim  and  demand  upon  the  company, -on  behalf  of 
Mr.  Olson,  for  damages  on  account  of  its  negligence  in  the  transporta- 
tion of  the  30  cars  of  cattle.  In  August,  1913,  they  brought  this  action 
for  these  damages  against  the  Southern  Pacific  Railroad  Company,  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  and  the  Chicago, 
Burlington  &  Quincy  Railroad  Company.  The  companies  defended  on 
the  ground  that  no  claim  or  demand  for  the  damages  was  made  in  writ- 
ing within  10  days  after  the  unloading  of  the  cattle,  and  on  the  ground 
that  the  damages,  if  any,  resulted  from  the  fact  that  the  cattle  were  too 
weak  and  unfit  for  shipping.  During  the  course  of  the  trial  the  court 
excluded  evidence  of  the  oral  notice  of  Olson's  claim  for  damages  giv- 
en to  the  agent  at  Billings  within  10  days  after  the  unloading,  held  that 
the  10  days'  time  for  the  giving  of  the  written  notice  ran  from  the  un- 
loading at  Billings  on  April  29,  1913,  that  the  notice  of  May  17,  1913, 
was  too  late,  and  upon  that  ground  directed  a  verdict  for  the  defend- 
ants at  the  close  of  the  plaintiff's  evidence.  These  rulings  are  assigned 
as  error. 

[1]  It  is  contended  that  these  decisions  of  the  court  below  were  er- 
roneous :  (a)  Because  no  written  notice  was  required  by  the  terms  of 
the  contract  of  injury  or  damage  resulting  from  the  death  of  the  cat- 
tle that  died  at  Billings  and  before  the  cars  arrived  at  that  town ;  and 
(b)  because  the  time  for  the  giving  of  the  notice  did  not  begin  to  run 
until  the  cattle  in  the  11  cars  which  finally  went  to  Missoula  were  un- 
loaded there  some  days  after  May  7,  1913.  But  the  contract  clearly 
required  the  written  notice  of  "any  loss  or  damage  *  *  *  for 
which  first  party  is  liable,"  and  this  included  all  loss  and  damage  by 
injury  or  death  en  route  as  well  as  at  terminals. 

[2]  At  the  close  of  the  plaintiff's  case  there  was  no  evidence  that  any 
cattle  which  finally  reached  Missoula  were  in  any  way  injured  by  the 
negligence  of  the  defendants.  All  the  damage  of  which  there  was  any 
evidence  was  to  the  cattle  that  had  died  at  Billings,  those  that  had  died 
before  they  reached  there,  and  those  that  were  sold  at  Billings.  All  the 
living  cattle  were  unloaded  at  Billings  on  April  29,  1913.  By  the  night 
of  May  6,  1913,  Olson  had  advertised  and  sold  all  the  cattle  that  had 
not  died,  except  11  carloads.  He  had  thus  sold  about  17  carloads.  On 
May  7,  1913,  he  paid  the  railway  company  for  the  feed  and  transpor- 
tation of  these  17  carloads  of  cattle,  and  some  days  later  he  loaded  the 
remaining  cattle,  to  which  no  evidence  of  damage  was  offered,  into  11 
cars  and  shipped  them  on  to  Missoula  under  the  original  bills  of  lad- 
ing.   As  all  the  damage  claimed  was  to  the  cattle  that  were  unloaded 
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and  sold  at  Billings,  to  tliose  that  died  there,  and  to  those  that  died  be- 
fore the  train  reached  there,  there  was  no  error  in  the  decision  of  the 
court  below  that  the  time  for  the  giving  of  the  notice  commenced  to 
run  from  the  unloading  at  Billings  on  April  29th,  and  that  the  notice 
of  May  17th  was  too  late.  The  plaintiff  could  not  extend  indefinitely 
the  time  for  giving  notice  of  his  claim  for  damages  that  were  complete 
to  cattle  whose  transportation  had  ceased,  by  holding  a  few  carloads 
of  cattle  that  were  not  injured  at  a  way  station  as  long  as  he  chose 
and  then  shipping  them  to  their  original  destination.  Any  other  ruling 
would  open  the  door  wide  to  that  discrimination  between  shippers 
against  which  the  act  to  regulate  commerce  was  expressly  leveled.  It 
would  permit  a  railroad  company  to  allow  a  favored  shipper  to  wait 
so  long  before  he  gave  his  notice  that  it  might  be  impossible  for  the 
company  to  ascertain  his  damages,  while  the  company  might  require 
other  shippers  to  give  prompt  and  timely  notices.  Moreover,  the 
through  bill  of  lading,  and  the  contract  it  contains,  bound  all  the  car- 
riers over  whose  railroads  the  shipment  passed,  and  such  a  practice 
would  allow  any  one  of  the  companies  bound  by  it  to  enlarge  and  ex- 
tend the  liabilities  of  all  the  others  far  beyond  the  terms  of  the  written 
contract. 

[3-6]  Counsel  argue  that  the  telegram  of  April  23,  1913,  sent  before 
the  damages  were  sustained,  and  the  knowledge  of  Mr.  Scott,  the 
freight  transportation  agent  of  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  who  was  present  at  Raton  the  night  the  cattle  arrived 
there  and  the  next  morning,  and  saw  their  condition  and  the  injury 
then  inflicted  upon  them,  the  oral  notice  of  his  claim  for  damage  which 
Olson  gave  to  Mitchell,  the  agent  of  the  company  at  Billings,  within  10 
days  after  April  29,  1913,  and  the  fact  that  the  company  received  the 
written  notice  of  May  17,  1913,  acknowledged  its  receipt,  and  proceed- 
ed to  investigate  the  claim  for  damages,  waived  and  rendered  futile 
the  provision  of  the  contract  that  the  shipper  should  give  written  no- 
tice of  his  claim  and  demand  within  10  days  after  the  unloading  of  the 
cattle,  and  tHat  in  case  of  the  failure  to  give  such  notice  all  claims  for 
loss  and  damage  in  the  premises  were  waived,  released,  and  made  void. 

But  this  was  an  interstate  shipment  under  an  interstate  contract,  and 
the  shipment  and  the  contract  are  alike  subject  to  and  are  governed  by 
the  act  to  regulate  commerce  (24  Stat.  379,  380,  §§  2,  3,  6  [U.  S. 
Comp.  St.  1916,  §§  8563,  8564,  8565,  8569]),  the  Carmack  Amend- 
ment of  the  Hepburn  Act  of  June  29,  1906  (34  Stat.  584,  595,  c.  3591 
[Comp.  St.  1916,  §§  8604a,  8604aa]),  and  the  principles  and  rules  for 
the  construction  and  application  of  these  acts  and  of  such  contracts  as 
that  herein,  which  have  been  established  by  the  federal  courts  (Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491,  505,  506,  509,  33  Sup.  Ct. 
148,  57  L.  Ed.  314,  44  L.  R.  A.  [N.  S.]  257;  Southern  Railway  Co.  v. 
Prescott,  240  U.  S.  632,  639,  640,  36  Sup.  Ct.  469,  60  L.  Ed.  836).  The 
contract  for  notice  of  the  claim  or  demand  in  writing  within  10  days 
after  the  unloading  was  fair,  just,  and  reasonable.  That  agreement, 
made  by  Olson  with  the  Southern  Company,  the  initial  carrier,  bound 
that  company,  the  Atchison,  Topelca  &  Santa  Fe  Railway  Company, 
and  the  Chicago,  Burlington  &  Quincy  Railroad  Company  under  the 
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provisions  of  Act  June  29,  1906,  34  Stat.  595,  and  each  of  said  com- 
panies was  protected  by  and  had  the  right  to  rely  upon  the  terms  of 
that  contract.  The  parties  to  this  action  stipulated  at  the  trial  that  at 
the  time  this  contract  was  made  and  this  shipment  moved  the  Southern 
Pacific  Railway  Company  had  in  force  a  duly  established  tariff  carry- 
ing separate  and  distinct  rates,  one  a  higher  and  the  other  a  lower  rate 
the  latter  of  which  was  applicable  when  a  shipment  moved  as  this  one 
did  under  the  contract  which  was  made  between  these  parties  limiting 
the  common-law  liability  of  the  railway  company.  In  view  of  the  re- 
peated and  persistent  prohibition  by  the  acts  of  Congress  of  all  unjust 
and  unreasonable  discrimination,  the  prohibition  of  the  giving  of  un- 
due or  unreasonable  preferences,  and  of  the  granting,  directly  or  indi- 
rectly, of  any  rebate,  drawback,  or  other  device  or  favor,  whereby  a 
greater  or  less  compensation  for  any  service  shall  be  paid  by  one  per- 
son than  is  paid  by  another  similarly  situated  for  a  like  service,  of  the 
legal  presumption  that  the  Southern  Pacific  Railway  Company  was 
making  this  contract  regarding  notice  with  all  shippers  contracting  for 
the  lower  rate,  in  view  of  the  relations  between  shippers  and  all  the 
railroads  over  which  freight  moves  under  such  a  contract,  and  of  the 
opportunity  and  invitation  to  discrimination  and  preference  which  a 
decision  that  any  one  of  the  carriers  bound  by  such  a  contract  may 
waive  the  written  notice  of  demand  and  damage  by  receiving  an  orjJ 
notice,  or  by  conversation  with  a  claimant,  or  by  investigating  the 
claim,  would  present,  the  conclusion  is  that  the  evidence  of  the  oral 
notice  was  incompetent,  and  that  the  Southern  Company  did  not  waive 
its  contract  for  the  written  notice.  St.  Louis,  Iron  Mountain  &  South- 
em  Ry.  Co.  V.  Starbird,  243  U.  S.  592,  606,  607,  37  Sup.  Ct.  462,  61  L. 
Ed.  917.  In  Phillips  v.  Grand  Trunk  Railway,  236  U.  S.  662,  667,  35 
Sup.  Ct.  444,  446  (59  L.  Ed.  774),  the  Supreme  Court  said : 

"To  permit  a  railroad  company  to  plead  the  statute  of  limitations  as 
against  some  and  to  waive  it  as  against  others  would  be  to  prefer  some  and 
discriminate  against  others  in  violation  of  the  terms  of  the  Commerce  Act 
which  forbids  all  devices  by  which  such  results  may  be  accomplished." 

Moreover,  the  telegram  of  April  23,  1913,  was  sent  and  received 
before  the  damage  was  inflict*ed.  The  knowledge  of  the  situation  of 
the  cattle  on  that  day  and  night  and  on  the  next  day  by  Mr.  Scott  was 
by  no  means  the  equivalent  of  a  notice  by  the  shipper  of  his  claim  for 
damages.  The  extent  of  the  damage  was  probably  not  then  known, 
nor  was  it  known  that  Olson  would  claim  any  damages,  nor  could  any 
one  perceive  what  part  of  the  damages,  if  any,  was  chargeable  to  the 
railroad  company.  To  hold  that  the  oral  notice  to  Mitchell  at  Billings 
was  sufficient  would  be  to  abrogate  the  express  terms  of  the  contract 
which  the  parties  voluntarily  made.  Chesapeake  &  Ohio  R.  Co.  v.  Mc- 
Laughlin, 242  U.  S.  142,  37  Sup.  Ct.  40,  61  L.  Ed.  207;  Clegg  v.  St. 
Louis  &  S.  F.  R.  Co.,  203  Fed.  971,  973,  122  C.  C.  A.  273;  Kidwell  v. 
Oregon  Short  Line  R.  Co.,  208  Fed.  1,  3,  125  C.  C.  A.  313. 

The  result  is  that  there  was  no  error  in  the  trial  of  this  case,  and 
the  judgment  below  must  be  affirmed. 

It  is  so  ordered. 
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<250  Fed.  377) 

UNITED  STATES  &  MEXICAN  TRUST  CO.  v.  UNITED  STATES  & 
MEXICAN  TRUST  CO.,  as  Trustee,  et  al.* 

WATSON  et  al.  v.  SAME. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  3,  1918.) 

Nos.  4955,  4956. 

X«  Bailroads  ^=»195(3) — Fobeclosube  Sale — Deposit  of  Bonds  bt  Purchas- 
ing COliiaTTOE. 

A  holder  of  railroad  bonds,  who  deposited  them  subject  to  the  orders 
of  a  reorganization  committee  pending  foreclosure  proceedings,  held  not 
entitled  to  withdraw  them  after  the  suit  had  gone  to  decree,  the  property 
had  been  sold  and  bongbt  by  the  committee,  and  the  bonds  liud  been  de- 
posited with  the  court  to  be  used  in  making  payment  of  the  purchase 
price. 

2.  Railroads  ^=>195(1) — Reorganization  Through  Foreclosure  Proceed- 

ings— Powers  of  Court. 

It  is  much  the  better  practice  for  a  railroad  reorganization  committee 
to  formulate  Its  plan  of  reorganization  before  final  decree  and  sale  of  the 
property,  that  the  bondholders  may  know,  while  a  choice  might  be  of 
value,  how  they  would  fare  by  accepting  or  rejecting  It,  and  while  the 
court  In  charge  of  the  case  may  hear  objections  of  those  dissenting,  and 
afford  them  such  relief  as  equity  may  require,  which  It  has  the  power 
to  do. 

3.  Railroads  <g=>ie9— Mortgages— Dutt  of  Trustee. 

The  trustee  In  a  railroad  mortgage  owes  the  duty  of  giving  Its  personal 
service  to  the  bondholders  as  a  class,  without  partiality  or  discrimination ; 
and  In  the  absence  of  provision  therefor  in  the  mortgage  It  Is  a  breach  of 
such  duty  to  permit  a  committee  not  representing  all  the  bondholders  to 
control  foreclosure  proceedings  and  select  counsel  for  the  trustee. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  in  equity  by  the  United  States  &  Mexican  Trust  Company,  Trus- 
tee, and  others,  against  the  Kansas  City,  Mexico  &  Orient  Railway 
Company  and  others.  The  United  States  &  Mexican  Trust  Company, 
petitioner  and  intervener,  and  Mary  E.  Watson  and  others,  interven- 
ers, separately  appeal  from  certain  orders  of  the  District  Court.  Mod- 
ified on  appeal  of  Trust  Company,  and  otherwise  affirmed. 

John  G.  Park  and  John  H.  Atwood,  both  of  Kansas  City,  Mo.,  for 
appellants. 

Dudley  W.  Eaton  and  Charles  W.  German,  both  of  Kansas  City, 
Mo.  (Hyden  J.  Eaton,  of  Kansas  City,  Mo.,  on  the  brief),  for  appellee 
Kansas  City,  M.  &  O.  R.  Co. 

Before  HOOK,  GARLAND,  and  STONE,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  is  an  appeal  in  a  railroad  foreclosure 
suit  from  two  orders,  one  of  which  denied  the  trustee  in  the  mortgage 
the  right  to  substitute  counsel  of  its  own  selection  for  those  it  had  al- 
lowed a  bondholders'  committee  to  name,  and  the  other  denied  the 
application  of  certain  bondholders  to  withdraw  tlieir  bonds  from  the 
custody  of  the  clerk  of  the  court,  where  they  had  been  deposited  as 

^s»For  other  caseB  see  same  topic  &  KEY-NUMBER  in  all  Ke^-Numbered  Digests  &  Indexes 
'Rehearing  denied  March  12,  1919. 
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part  payment  for  the  railroad  sold  under  the  decree  of  foreclosure. 
Only  enough  of  the  voluminous  history  of  the  litigation  will  be  stated  to 
disclose  the  questions  presented  to  us. 

The  Kansas  City,  Mexico  &  Orient  Railway  Company  was  organ- 
ized to  construct  and  acquire  a  railroad  from  Kansas  City,  Mo.,  to  the 
Gulf  of  CaHfornia,  in  the  United  States  of  Mexico,  a  distance  of  about 
1,600  miles.  On  February  1,  1901,  it  executed  a  mortgage  to  the  Unit- 
ed States  &  Mexican  Trust  Company,  as  trustee,  to  secure  its  first 
mortgage  bonds  to  be  issued  from  time  to  time  as  the  railroad  was  com- 
pleted or  acquired.  By  March  7,  1912,  it  had  by  direct  and  indirect 
ownership  in  Kansas,  Oklahoma,  Texas,  and  Mexico  859  miles  of 
main  line  railroad  and  102  miles  of  yard  and  terminal  tracks,  and  had 
issued  bonds  aggregating  $24,538,000.  At  that  time  the  railway  com- 
pany had  become  insolvent,  the  trust  company  and  some  other  creditors 
filed  a  creditors'  bill,  and  receivers  were  appointed  by  the  trial  court. 
About^that  time  certain  men  organized  themselves  into  a  committee, 
and  on  March  12,  1912,  promulgated  a  "bondholders'  deposit  agree- 
ment," wherein  they  invited  the  bondholders  of  the  railway  com- 
pany to  deposit  their  holdings  with  designated  financial  institu- 
tions, to  be  held  subject  to  the  control  of  the  committee  who  there- 
by undertook  to  reorganize  the  railroad.  Under  this  deposit  agree- 
ment the  powers  of  the  committee  over  the  bonds  deposited  were 
as  broad  as  language  could  make  them,  restrained  only  by  the  essen- 
tial relation  of  trust  to  the  depositing  bondholders  and  the  principles 
of  law  applicable  thereto.  The  amount  of  bonds  deposited  under 
the  agreement  is  variously  shown  as  having  been  from  $20,343,848  to 
$20,999,121.  The  deposit  agreement  contemplated  that  the  com- 
mittee should  adopt  and  publish  a  plan  or  plans  of  reorganization. 
It  provided  that  a  plan  proposed  might  be  defeated  by  the  dissent 
of  the  holders  of  30  per  cent,  of  the  amount  of  the  deposited  bonds 
and  that,  if  so  defeated,  the  committee  might  try  again ;  but  if,  with- 
in 2  years,  the  committee  did  not  do  so,  or  did  not  put  forth  another 
plan  that  became  effective,  any  bondholder  might  within  30  days  there- 
after withdraw  from  the  agreement.  On  March  19,  1912,  the  board 
of  directors  of  the  trust  company  adopted  a  resolution  that  it  desired 
to  remain  and  continue  as  trustee  under  the  mortgage,  and  to  that  end 
it  proposed  to  the  committee  to  conduct  its  trust  in  a  manner  satisfac- 
tory to  them  in  all  things,  and  to  allow  the  committee  to  appoint  its 
agents  or  counsel  to  represent  it  in  all  litigation.  This  action  was 
doubtless  due  to  provisions  of  the  mortgage  that  three-fourths  in  in- 
terest of  the  bondholders  might  remove  the  trustee  and  appoint  an- 
other, and  to  the  fact  that  the  committee  had,  or  would  probably  have, 
control  of  that  proportion  of  the  bonds.  Later  a  bill  for  the  foreclo- 
sure of  the  mortgage  was  filed  by  counsel  for  the  trust  company  as 
trustee.  The  attention  of  the  trust  company  was  called  to  its  resolu- 
tion of  March  12th,  with  the  result  that  its  counsel  withdrew  from 
the  case  and  counsel  named  by  the  committee  were  substituted  by 
order  of  the  court.  February  2,  1914,  a  decree  of  foreclosure  was  en- 
tered. On  July  6,  1914,  a  special  master  sold  the  railroad  for  $6,000,- 
000,  through  a  purchasing  committee,  to  the  Kansas  City,  Mexico  & 
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Orient  Railroad  Company,  which  the  committee  caused  to  be  organ- 
ized that  day  under  the  laws  of  Kansas.  July  6,  1914,  the  sale  was 
confirmed,  deeds  were  executed,  and  the  railroad  was  turned  over  to 
the  new  company.  It  may  be  noted  here  that  no  plan  of  reorganization 
had  yet  been  proposed  by  the  committee. 

On  July  7,  1914,  the  new  railroad  company  applied  to  the  Public 
Utilities  Commission  of  Kansas  for  authority  to  issue  $31,000,000  of 
mortgage  bonds  and  $20,000,000  of  common  stock,  representing  that 
it  had  acquired  the  property  of  the  old  company  from  the  purchasers  at 
foreclosure  sale,  and  that  the  new  "bonds  and  stock  were  to  be  issued 
in  payment  of  the  purchase  price  and  to  be  immediately  pledged  to 
secure  an  issue  of  $6,000,000  of  gold  notes  of  the  [new]  company." 
The  estimated  value  of  the  railroad  property  was  alleged  to  be  $25,- 
000,000.  July  15,  1914,  the  Commission  found  the  statements  in  the 
application  to  be  true,  and  authorized  the  issue  of  the  new  bonds  and 
stock  to  the  amounts  named,  only,  however,  for  the  purpose  of  pledge 
as  security  for  the  $6,000,0(X)  of  gold  notes  of  the  new  company,  and 
the  Commission  provided  that  when  those  notes  were  paid,  and  the 
pledged  securities  were  released,  the  latter  should  not  be  used  for  any 
other  purpose  without  its  further  order.  The  new  company  issued 
$6,000,000  of  two-year  6  per  cent,  gold  notes,  and  also  the  $31,000,000 
of  bonds  and  $20,000,000  of  stock  authorized  by  the  Commission.  The 
bonds  and  stock,  except  a  few  directors'  qualifying  shares  of  the  lat- 
ter, were  deposited  as  security  for  the  gold  notes  under  a  collateral 
trust  indenture  dated  July  15,  1914.  The  effect  of  this  was  to  secure 
the  gold  notes  by  a  first  lien  upon  the  entire  railroad  property.  Of 
these  gold  notes  $5,640,200  were  issued  and  sold  "largely  to  the  hold- 
ers of  bonds  of  the  old  company."  At  the  hearing  before  us  it  was 
stated  by  counsel  for  the  appellees  that  an  opportunity  to  subscribe  for 
the  notes  was  given  all  the  old  bondholders;  but  the  fact  does  not 
appear  in  the  record.  It  was  evidently  the  intention  of  the  commit- 
tee who  directed  all  the  transactions  to  use  the  proceeds  of  the  notes, 
or  as  much  thereof  as  might  be  needed,  to  perfect  the  purchase  of  the 
railroad  for  the  new  company  at  the  foreclosure  sale.  In  the  matter 
of  the  purchase  there  were  also  delivered  to  the  special  master  certifi- 
cates from  the  depositaries  under  the  "bondholders'  deposit  agreement" 
that  they  held  subject  to  his  order  $20,343,848  of  bonds  of  the  old 
company.  That  amount  included  the  bonds  of  the  appellants.  Novem- 
ber 12,  1915,  the  new  railroad  company  filed  in  court  a  report  of  its 
payments  or  disposition  of  the  purchase  price  at  the  foreclosure  sale. 
The  report  showed  several  printed  pages  of  items  paid,  some  of  which, 
like  receivers'  certificates,  receivers'  notes,  etc.,  were  manifestly  su- 
perior to  the  old  mortgage  bonds,  and  many  others  appeared  on  their 
face  to  be  of  a  character  that  might  be  so  superior.  It  also  contained 
a  statement  of  undisposed  interventions  and  claims  to  priority,  in 
large  amount.  The  trial  court  afterwards  allowed  but  part  of  the  items, 
reported  as  paid,  as  a  credit  on  the  purchase  price.  Reference  will 
presently  be  made  to  its  order  on  that  subject. 

On  December  8,  1915,  the  committee  promulgated  a  plan  of  reor- 
ganization. The  estimated  cash  requirements  were  $15,003,600.  This 
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was  to  be  raised  in  part  by  the  payment  by  the  bondholders  of  $600  on 
each  $1,000  bond  deposited  with  the  committee,  for  which  payment 
they  were  to  receive  a  new  mortgage  bond  for  the  amoimt  paid,  also 
$1,000  of  preferred  stock,  and  a  like  amount  of  common  stock  of  the 
new  railroad  company ;  the  stocks  of  both  kinds  to  be  held  in  a  voting 
trust.  The  stock  and  bonds  already  issued  under  the  authority  of  th« 
Commission  and  pledged  for  the  gold  notes  were  to  be  replaced  by  the 
new  issues  of  the  railroad  company  upon  the  retirement  of  the  notes. 
Application  was  made  February  8,  1916,  by  the  new  company  to  the 
Public  Utilities  Commission  for  authority  to  issue  stocks  and  bonds 
as  contemplated  by  the  plan.  It  recited  an  actual  cash  investment  in 
the  railroad  of  $28,159,258.  The  application  does  not  appear  to  have 
been  acted  upon.  The  plan  of  reorganization  failed  of  adoption  by 
the  oIH  bondholders  and  no  other  plan  was  proposed  by  the  committee. 

On  July  1,  1916,  the  trial  court  allowed  as  a  credit  upon  the  purchase 
price  of  $6,000,000  at  the  foreclosure  sale  only  items  of  receivers'  cer- 
tificates and  receivers'  other  obligations  aggregating  $2,850,087.15,  aral 
ordered  the  purchaser  (the  new  company)  to  pay  the  balance  of  $3,149,- 
912.85  into  court  by  October  9,  1916.  It  also  ordered  that,  if  the  bal- 
ance should  be  credited  upon  the  old  outstanding  mortgage  bonds,  the 
bonds  should  be  produced  in  court  at  that  time,  so  that  the  credit  might 
be  indorsed.  Before  this  order  was  complied  with  the  trust  company, 
as  trustee,  demanded  of  the  committee  the  right  to  substitute  counsel 
of  its  own  selection  in  the  foreclosure  suit,  and  it  and  the  other  appel- 
lants also  demanded  the  return  of  their  bonds  for  failure  of  the  com- 
mittee to  comply  with  the  deposit  agreement.  Failing  in  both  endeav- 
ors^ they  applied  to  the  trial  court  by  motion  and  petitions  in  the  fore- 
closure suit  for  the  relief,  and  also  to  prevent  the  application  of  their 
bonds  on  the  purchase  price  of  the  railroad.  The  court  sustained  the 
motion  for  substitution  of  counsel,  so  far  as  concerned  bonds  owned 
by  the  trust  company  or  held  by  it  as  trustee  for  others,  but  denied 
it  as  to  its  trusteeship  in  the  mortgage  and  its  representation  by  coun>el 
in  the  foreclosure  suit.  With  some  exceptions  not  material  here,  the 
court  denied  the  petitions  for  the  withdrawal  of  the  appellants'  bonds, 
and  or{a(red  that  they  be  applied,  with  the  others,  on. the  purchase  of 
the  railroad.    These  two  orders  are  the  subject  of  the  present  appeals. 

The  new  railroad  company,  being  furnished  therewith  by  the  com- 
mittee, delivered  the  bonds  deposited  with  the  latter  under  the  deposit 
agreement,  including  those  of  the  appellants,  to  the  clerk  of  the  court 
for  credit  of  the  due  percentage  of  the  purchase  price  of  the  railroad 
at  the  foreclosure  sale.  Except  what  may  be  imported  by  this  credit, 
tlie  bondholders  of  the  old  company  have  never  received  anything  on 
their  investment.  Neither  the  committee  nor  the  individual  members 
are  parties  to  this  litigation,  nor  do  they  appear  to  have  submitted 
themselves  to  the  jurisdiction  of  the  trial  court.  It  appeared  at  the 
hearing  before  us  that  they  had  practically  abandoned  all  efforts  at  re- 
organization;  also  that  the  new  company  had  defaulted  on  its  gold 
notes,  that  a  suit  was  pending  for  the  foreclosure  of  the  collateral 
trust  indenture  securing  the  notes,  and  that  appellants  and  other  old 
bondholders,  except  those  owning  the  notes,  were  in  danger  of  losing 
all  interest  in  the  railroad. 
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[1]  We  perceive  no  defect  ki  the  title  of  the  new  company  to  the 
railroad  property.  The  foreclosure  proceedings  in  the  triad  court  and 
the  organization  and  constitution  of  that  company  as  a  purchaser  ap- 
pear regular.  Further,  the  case  had  proceeded  so  far  without  with- 
drawal or  effort  to  withdraw  appellants'  bonds  from  the  committee, 
and  without  objection  or  remonstrance  against  what  was  being  done, 
that,  under  the  terms  of  the  deposit  agreement,  the  bonds  became  irre- 
trievably subject  to  use  on  the  purchase  price.  They  had  been  volun- 
tarily committed  to  that  purpose,  among  others,  by  the  appellants,  and 
the  condition  or  emergency  had  arisen.  It  would  not  have  been  equita- 
ble to  other  bondholders  to  have  allowed  them  to  withdraw  at  the  last 
moment ;  and,  though  an  attack  upon  the  gold  notes  of  the  new  com- 
pany and  the  lien  securing  them  would  require  the  presence  of  the 
trustee  in  the  collateral  trust  indenture,  we  think  we  should  also  say 
that  we  see  no  flaw  in  them.  It  was  contended  at  the  hearing  that  the 
committee  controlled  the  disbursement  of  the  proceeds  of  the  notes 
and  had  improperly  used  part  of  them.  That  could  only  be  considered 
in  a  case  to  which  the  committee  were  parties.  We  do  not,  however, 
think  any  inference  on  the  subject  necessarily  arises  from  the  court's 
order  confining  the  new  company's  credits  on  the  purchase  price  of  the 
railroad  to  the  payments  of  receivers'  certificates  and  obligations.  For 
example,  no  just  complaint  could  be  made  by  the  bondholders  of  pay- 
ments by  the  committee  from  the  proceeds  of  the  notes,  of  claims  that 
were  in  fact  superior  in  equity  to  the  lien  of  the  old  bonds  though  not 
then  formally  allowed  as  such  by  the  court.  The  rights  of  the  bond- 
holders would  not  be  clear  until  such  claims  were  discharged,  and  it 
was  entirely  proper  for  the  committee  or  the  new  company  to  dis- 
charge them  with  any  available  funds  raised  on  the  property^. 

[2]  It  is  much  the  better  practice  for  a  reorganization  committee  to 
formulate  their  plan  for  reorganization  before  the  final  decree  and 
sale.  That  course  enables  the  security  holders  to  know,  while  a  choice 
might  be  of  value,  how  they  would  fare  by  accepting  or  rejecting  it, 
and  it  gives  the  court  in  charge  of  the  case  an  opportunity  to  hear  the 
objections  of  those  dissenting,  and  to  afford  them  such  relief  as  equity 
may  require.  It  is  no  longer  the  rule  that  a  court  has  nothinj;  to  do 
with  the  reorganization  of  a  railroad  that  is  to  be  consummated 
through  its  judicial  processes,  or  that  it  is  powerless  to  prevciV  injus- 
tice. The  failure  to  observe  that  course  in  the  case  here,  the  ;.L;sence 
of  a  definite  project,  may  well  have  deterred  bondholders  from  .igree- 
ing  to  subscribe  for  the  gold  notes,  which,  it  is  said,  are  now  in  process 
of  enforcement.  But,  however  this  may  all  be,  the  power  conferred 
upon  the  committee  was  broad  enough  to  cover  what  they  did. 

As  matters  now  stand,  the  title  to  the  railroad  is  vested  in  the  new 
company.  The  execution  and  pledge  by  that  company  of  its  bonds 
and  stock  under  the  order  of  the  Public  Utilities  Commission  is  in  ef- 
fect a  mortgage  of  the  railroad  to  secure  the  $6,000,000  of  gold  notes, 
or  such  of  them  as  have  been  issued  and  sold.  When  the  gold  notes 
have  been  discharged,  4:he  pledged  provisional  securities  become  with- 
out office  or  function,  save  upon  the  further  order  of  the  Commission. 
The  owners  of  the  bonds  of  the  old  company,  who  deposited  their  hold- 
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ings  with  the  committee,  or  of  the  certificates  of  deposit  issued  there- 
on, are  in  equity  the  owners  of  the  railroad,  subject  to  the  gold  notes 
and  to  such  claims  as  may  be  adjudged  prior  or  superior  in  lien  or  equi- 
ty. The  relinquishment  of  the  bonds  by  the  committee,  and  the  fact, 
if  it  be  one,  that  they  have  abandoned  the  effort  at  reorganization,  leave 
the  field  free  for  the  owners  to  make  further  attempts  to  save  their 
equity,  and  to  invoke  the  assistance  of  the  trial  court  to  that  end.  That 
the  bonds  are  held  by  the  clerk  of  the  court  is  not  an  obstacle ;  their 
equitable  interest  is  unconfined. 

[3]  The  trust  company  surrendered  its  right  to  select  its  own  coun- 
sel to  represent  it  in  the  foreclosure  suit,  in  order  that  it  might  retain 
its  position  as  trustee  and  receive  the  compensation  thereof.  It  should 
not  have  done  so.  The  trustee  in  such  a  mortgage,  except  where  other- 
wise expressly  provided  in  the  plainest  terms,  is  the  representative  of 
all  the  bondholders,  regardless  of  their  assent  or  dissent  in  matters  of 
reorganization,  and  the  foreclosure  suit  should  be  conducted  by  it  im- 
partially for  the  benefit  of  all.  As  was  said  in  Commonwealth  v.  Rail- 
road, 122  Pa.  306,  320,  15  Atl.  448,  450  (1  L.  R.  A.  225) : 

"The  bonded  debt  is  a  unit,  so  far  as  bis  duties  and  powers  are  concerned. 
He  must  regard  tbe  bondholders  as  a  class,  and  not  as  Individuals.  He  cannot 
permit,  and,  if  so  wanting  In  fidelity  to  his  trust  as  to  be  willing,  the  courts 
will  not  permit,  the  least  discrimination  between  members  of  the  same  creditor 
class." 

The  foreclosure  suit  was  otherwise  conducted  in  the  regular  way, 
the  rights  of  the  bondholders  were  not  prejudiced,  and  the  title  of  the 
new  company  is  vaUd.  But,  whatever  other  powers  or  duties  remain 
for  the  trust  company  as  trustee,  whether  in  the  foreclosure  suit  or  else- 
where, it  should  be  left  free  to  exercise  or  perform  through  agents  or 
counsel  of  its  own  selection.  The  order,  upon  the  motion  of  the  trust 
company  for  substitution  of  its  counsel  as  trustee,  is  modified,  by  sus- 
taining it,  excepting  that  the  right  to  attack  the  mortgage  foreclosure 
and  sale  is  denied,  and,  as  so  modified,  the  order  is  affirmed.  The  pr- 
der  denying  appellants'  petitions  for  the  withdrawal  of  their  bonds, 
and  directing  their  application  on  the  purchase  price  at  the  foreclosure 
sale,  is  affirmed. 


(250  Fed.  382) 

UNITED  STATES  V.  MINNEAPOLIS,  ST.  P.  &  S.  S.  M.  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  11,  1918.) 

No.  1990. 

1.  Master  and  Sebvant  <&=3l3 — Houns  of  Service  Act — Periods  of  Rest. 

Two  periods,  one  of  3  hours  7  minutes,  and  one  of  2  hours  24  minutes, 
during  which  a  telegraph  operator  In  a  railroad  station,  who  lived  In  the 
building,  was  off  duty,  and  during  which  it  was  his  practice  to  sleep,  held 
substantial  periods  for  rest,  and  not  to  be  counted  as  periods  of  labor,  under 
Hours  of  Service  Act  March  4,  3  907.  c.  2939,  §  2,  34  Stat.  1416  (Comp.  St. 
1916,  §  8678). 

2.  Master  and  Servant  <S=>13 — Hours  of  Service  Act — Telegraph  Opera- 

tors— Daytime  Offices — "Operated  Only  During  the  Daytime." 

A  railroad  office,  in  which  the  it^gular  hours  of  the  telegraph  operator, 
who  is  also  station  agent,  are  from  7  a.  m.  to  6  p.  m.  dally,  with  an  Inter- 
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mlsssion  of  an  hour  at  noon  for  dinner,  and  in  which  he  is  required  to  serve 
ordinarily  from  30  to  40  minutes  at  12:35  a.  m.  and  from  30  to  40  minutes 
at  4:20  a.  ra.,  in  order  to  meet  trains,  but  in  wliich  the  aggregate  of  his 
time  on  duty  does  not  exceed  13  hours  in  any  24-hour  period,  is  an  office 
"operated  only  daring  the  daytime,"  within  the  meaning  of  Hours  of 
Service  Act  March  4,  1907,  c.  2939,  8  2,  34  Stat  1416  (Oomp.  St  191^,  f 
8678). 

• 
In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;   Page  Morris,  Judge. 

Action  by  the  United  States  against  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company.  Judgment  for  defendant,  and  the 
United  States  brings  error.    Affirmed. 

Alfred  Jaques,  U.  S.  Atty.,  of  Duluth,  Minn.  (Philip  J.  Doherty,  Sp. 
Asst.  U.  S.  Atty.,  of  Washington,  D.  C,  on  the  brief),  for  the  United 
States. 

R.  V.  Gleason,  of  Minneapolis,  Minn.  (Alfred  H.  Bright,  of  Minne- 
apolis, Minn.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  YOU- 
MANS,  District  Judges. 

SANBORN,  Circuit  Judge.  The  United  States  complained  of  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Company  in  five 
separate  counts,  that  on  five  different  days  it  required  and  permitted 
its  telegraph  operator,  M.  W.  Curtis,  to  be  and  remain  on  duty  at  Har- 
lis,  in  the  state  of  Minnesota,  more  than  9  hours  in  a  period  of  24 
hours.  The  railway  company  answered  that  under  the  interpretation  of 
the  Hours  of  Service  Act  (34  Stat.  1415,  1416,  §  2)  made  by  the  Inter- 
state Commerce  Commission  in  conference  ruling  No.  287-G,  issued 
March  16,  1908,  the  station  at  Harlis  was  one  operated  only  during  the 
daytime,  that  Curtis  was  not  required  or  permitted  to  be  on  duty  at 
that  station  more  than  13  hours  in  any  24-hour  period,  and  there  had, 
therefore,  been  no  violation  of  the  statute.  The  case  was  tried  by  the 
court  on  these  admitted  facts : 

Harlis  was  a  small  station  on  defendant's  railway,  with  not  more 
than  15  families  tributary  thereto  within  a  radius  of  3  or  4  miles.  The 
station  work  was  very  light.  Curtis  was  the  station  agent  and  tele- 
graph operator.  Only  four  trains  were  scheduled  to  stop  at  that  sta- 
tion daily,  four  other  trains  were  scheduled  to  pass  through,  and  there 
were  occasional  extra  trains.  Curtis*  regular  hours  of  daily  service 
were  from  7  a.  m.  to  6  p.  m.  with  1  hour  off  duty  in  the  middle  of  the 
day  for  dinner.  He  lived  in  the  station.  In  addition  to  his  10  hours  of 
regular  work  above  stated,  he  was  required  to  meet  passenger  train 
No.  65  due  at  Harlis  at  12:54  a.  m.  and  passenger  train  No.  64  due 
at  Harlis  at  4:40  a.  m.,  and  to  be  on  hand  30  minutes  before  each 
one  of  these  trains  was  due  to  arrive.  He  was  not  called  by  the  dis- 
patcher for  these  trains,  but  used  an  alarm  clock.  He  was  generally 
relieved  from  all  service  after  the  departure  of  train  No.  62,  due  to 
pass  through  Harlis  at  5 :59  p.  m.,  until  time  for  him  to  get  up  to  meet 
No.  65,  due  at  Harlis  at  12 :54  a.  m.  After  the  departure  of  the  lat- 
ter train  it  was  his  general  practice  to  go  back  to  bed  until  time  to  get 
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Up  for  train  No.  64,  due  at  Harlis  at  4 :40  a.  m.,  and  after  the  depart- 
ure of  that  train  to  go  to  bed  until  time  for  his  regular  service  at  7 
a.  m.  Taking  one  of  the  24  hours  in  which  a  violation  of  the  law 
is  alleged  as  a  sample  of  the  five  (for  the  service  was  not  materially 
diflferent  in  any  of  the  other  24-hour  periods),  he  was  on  duty  dur- 
ing the  24  hours  commencing  at  12 :35  a.  m.,  May  19,  1916,  from  that 
time  until  1:13  a.  m.,  38  minutes;  he  was  at  liberty  from  1:13  a. 
m.  until  4:20  a.  m.,  3  hours  and  7  minutes;  on  duty  from  4:20  a.  m. 
until  4:51  a.  m.,  31  minutes;  at  liberty  from  4:51  a.  m.  until  7:15 
a.  m.,  2  hours  and  24  minutes;  on  duty  from  7:15  a.  m.  until  12  noon, 
4  hours  and  45  minutes ;  at  liberty  from  12  noon  until  12 :50  p.  m., 
50  minutes;  on  duty  from  12:50  p.  m.  until  6:20  p.  m.,  5  hours  and 
30  minutes;  at  liberty  from  6:20  p.  m.  until  12:35  a.  m.,  6  hours  and 
15  minutes.  He  was  on  duty  in  the  aggregate  during  the  24-hour  pe- 
riod 11  hours  and  24  minutes,  and  at  liberty  12  hours  and  36  minutes. 
The  periods  of  relief  or  rest  constituting  these  12  hours  and  36  minutes 
were  respectively  3  hours  and  7  minutes,  2  hours  and  24  minutes,  50 
minutes  for  dinner,  and  6  hours  and  15  minutes. 

[1  ]  Counsel  for  the  government  suggest  that,  if  the  first  two  periods 
are  thought  to  be  too  short  or  too  inopportune  for  rest  and  relief, 
the  operator  was  on  duty  more  than  13  hours.  But  these  two  periods 
came  in  the  night,  when  the  operator  was  in  the  station  where  he 
lived  and  slept,  and  it  was  his  practice  to  pass  them  in  bed.  The  court 
below  found  these  periods  to  be  times  of  substantial  rest,  and  refused 
to  count  them  as  periods  of  labor  or  duty,  and  any  other  conclusion 
would  be  evidently  unjust  and  irrational. 

The  question  whether  Harlis  was  an  office,  place,  or  station  "contin- 
uously operated  night  and  day,"  to  which  the  9-hour  limit  appUes,  or 
"one  operated  only  during  the  daytime,"  to  which  the  13-hour  limit 
•  is  applicable,  under  the  true  interpretation  of  the  Hours  of  Service 
Act  (34  Stat.  1416),  remains.  The  pertinent  part  of  the  provision  of 
that  act,  from  which  the  answer  to  this  question  must  be  deduced, 
reads : 

"No  operator  [of  the  character  of  Mr.  Curtis]  shaU  be  required  or  permitted 
to  be  or  remain,  on  duty  for  a  longer  period  than  nine  hours  in  any  twenty- 
four  hour  period  in  all  towers,  offices,  places,  and  stations  continuously  oper- 
ated night  and  day,  nor  for  a  longer  period  than  thirteen  hours  in  all  towers, 
offices,  plju-es,  and  stations  operated  only  during  the  daytime."  Comp.  St 
1016,  §  8678. 

Little  reflection  is  required  to  convince  that  this  statute  may  not  be 
literally  construed  and  enforced.  It  cannot  be  indispensable  to  the 
existence  of  a  night  and  day  office  that  it  shall  be  continuously  oper- 
ated every  hour  of  the  night  and  every  hour  of  the  day,  nor  can  it  be 
indispensable  to  the  existence  of  the  daytime  office  that  it  shall  never 
be  operated  in  the  nighttime.  An  enforcement  of  the  statute  as  it  lit- 
erally reads  would  render  its  terms  contradictory,  would  cause  the 
daytime  and  the  night  and  day  time  to  overlap  each  other,  and  would 
make  the  enactment  absurd  and  its  enforcement  impracticable.  It  must 
have  a  reasonable,  sensible  construction,  one  that  will  advance  the 
remedy  it  provides,  repress  the  wrong  at  which  it  was  leveled,  and 
effect  the  intention  of  the  Congress  that  enacted  it.    To  this  end  the 
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facts  of  each  case  as  it  arises  must  be  laid  alongside  the  statute,  and 
the  office  to  which  they  relate  must  be  assigned  to  the  class  to  which, 
in  the  light  of  such  an  interpretation  of  the  law,  it  belongs. 

It  is  plain  that  Congress  intended  by  this  act  to  place  in  the  night 
and  day  class  the  offices  which  handled  the  heavier  business  and  which 
frequently  are  served  by  several  operators,  for  only  where  several  oi>- 
erators  serve  would  a  nine-hour  limit  be  practicable,  and  those  which 
handled  the  lighter  business  and  are  ordinarily  served  by  hut  one 
operator  in  the  daytime  class,  for  it  permitted  operators  in  the  former 
class  to  serve  but  9  hours,  while  it  permitted  those  in  the  latter  class 
to  serve  13  hours  in  a  24-hour  period.  In  the  earlier  part  of  the  sec- 
tion, in  which  the  provision  of  the  statute  under  consideration  is  found, 
every  common  carrier  subject  to  the  act  is  prohibited  from  requiring 
or  permitting  an  employe  to  remain  on  duty  continuously  for  more 
than  16  consecutive  hours ;  but  it  is  the  general  construction  of  this 
prohibition  that  an  intermission  of  an  hour  or  two  in  the  continuity 
of  the  service  and  in  the  consecutive  hours  is  negligible,  and  that  the 
hours  of  such  intermission  must  be  counted  as  a  part  of  the  continu- 
ous service  and  of  the  consecutive  hours  thereof,  where  the  employe 
has  no  suitable  opportunity  to  rest  during  such  intermissions. 

By  the  same  mark  the  service  of  an  operator  in  a  daytime  office  for 
a  short  time,  such  as  half  an  hour  or  an  hour,  a  few  times  in  the 
nighttime,  when  he  has  ample  opportunity  to  rest  and  sleep  notwith- 
standing, must  be  likewise  negligible,  and  may  not,  under  the  rational, 
sensible,  and  true  construction  of  the  provision  under  consideration, 
take  his  office  out  of  the  daytime  class,  notwithstanding  the  description 
of  that  class  in  the  statute  as  "operated  only  during  the  daytime." 
Such  was  the  original  construction  of  this  statute  by  the  Interstate 
Commerce  Commission  in  its  conference  ruling  No.  287,  issued  March 
16,  1908,  for  the  guidance  of  the  railroad  companies.  That  Commis- 
sion said: 

"The  Commission  interprets  the  phrase  'continuously  operated  night  and 
day'  as  applying  to  all  *ottices,  plact»s,  and  stations  operated  during  a  portion 
of  the  day  and  a  portion  of  the  night  a  total  of  more  than  13  hours.  The 
phrase  'operated  only  during  the  daytime*  refers  to  stations  which  are  oper- 
ated not  to  exceed  13  hours  In  a  24-hour  period,  and  is  not  considered  as 
meaning  that  the  operator  may  be  employed  only  in  the  daytime." 

This  construction  by  the  quasi  judicial  tribunal  to  which  the  inter- 
pretation and  enforcement  of  this  statute  was  expressly  intrusted 
by  the  Congress  is  entitled  to  great  weight,  and  should  not  be  disre- 
garded or  overturned  without  conclusive  reasons.  United  States  v. 
Moore,  95  U.  S.  760,  763,  24  L.  Ed.  588;  Heath  v.  Wallace,  138  U. 
S.  573,  582,  11  Sup.  Ct.  380,  34  U  Ed.  1063;  United  States  v.  Trans- 
Missouri  Freight  Association,  166  U.  S.  290,  370,  17  Sup.  Ct.  540,  41 
L.  Ed.  1007. 

[2]  The  conclusion  is  that  an  office  in  which  the  telegraph  operator's 
regular  hours  are  from  7  a.  m.  to  6  p.  m.  daily,  with  an  intermission 
of  an  hour  at  noon  for  dinner,  and  in  which  he  is  required  to  serve 
ordinarily  from  30  to  40  minutes  at  12 :35  a.  m.  and  from  30  to  40 
minutes  at  4 :20  a.  m.,  in  order  to  meet  trains  passing  through  his  sta- 
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tion  at  those  times,  but  in  which  the  aggregate  of  his  time  on  duty  does 
not  exceed  13  hours  in  any  24-hour  period,  is  an  office  operated  only 
during  the  daytime  under  the  true  construction  of  section  2  of  the 
Hours  of  Service  Act  (34  Stat.  1416). 

Mr.  Curtis  served  in  such  an  office,  he  did  not  remain  on  duty  longer 
than  13  hours  in  any  24-hour  period  in  anv  of  the  cases  before  us  for 
review,  and  the  judgment  below  is  affirmed. 


(250  Fed.  386) 

OMAHA  &  C.  B.  ST.  RY.  CX).  t.  McKEEMAN. 

(Circuit  Court  of  Appeals,  Eiglith  Circuit    March  8,  19ia) 

No.  5005. 

1.  Cabriers  ^=»32(K1) — Action  foe  Injury  to  Passenger — Questions  for 

Jury. 

In  an  action  by  a  passenjrer  agniuRt  a  street  railroad  company  to  re- 
cover for  a  personal  injury  received  when  the  car  in  which  he  was  riding 
struck  an.  automobile  at  a  crossing,  the  case  held  properly  submitted  to 
the  jury,  where  there  was  evidence  tending  to  show  that  the  car  was 
running  25  or  30  miles  an  hour  in  a  city,  that  it  was  equipped  with  a 
hand  brake  only,  and  that  it  struck  the  automobile,  which  with  its  occu- 
pants weighed  3,700  pounds,  with  such  force  as  to  shove  it  along  the 
pavement  sldewise  for  100  feet. 

2.  Carriers  ^=>315(1) — Action   for  Injury  to   Passenger — ^Pleading  and 

Proof. 

In  an  action  to  recover  for  an  injury  to  a  passenger  in  a  street  car,  an 
allegation  that  the  car  was  negligently  operated  was  sufficient,  in  the 
absence  of  motion  for  more  specific  statement,  to  permit  the  introduction 
of  evidence  of  excessive  speed. 

3.  Evidence  ^=»492 — Opinion  of  Witnesses — Speed  of  Street  Car. 

In  an  action  to  recover  for  an  injury  to  a  passenger  in  a  street  car 
when  it  struck  an  automobile  at  a  crossing,  the  admission  in  evidence  of 
the  opinions  of  witnesses  as  to  the  speed  of  the  car  at  the  time  of  colli- 
sion held  within  the  discretion  of  the  court 

4.  Carriers  <g=>321(l) — Action  for  Injury  to  Passenger — Instructions. 

The  charge  of  the  court,  in  an  action  to  recover  for  an  injury  to  a 
passenger  in  a  street  car  In  collision  with  an  automobile,  held  correct 
and  sufficient,  and  the  refusal  of  further  requested  instructions  not  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;  Joseph  W.  Woodrough,  Judge. 

Action  at  law  by  Guy  E.  McKeeman  against  the  Omaha  &  Council 
Bluffs  Street  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

John  Lee  Webster,  of  Omaha,  Neb.  (William  Ross  King,  of  Omaha, 
Neb.,  on  the  brief),  for  plaintiff  in  error. 

Herman  Aye,  of  Omaha,  Neb.  (B.  H.  Dunham,  of  Omaha,  Neb.,  on 
the  brief),  for  defendant  in  error. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  [1]  McKeeman,  hereafter  called 
"plaintiff,"  sued  the  railway  company,  hereafter  called  "defendant," 

^z:;;>For  Other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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to  recover  damages  for  personal  injuries  received  by  him  while  being 
carried  as  a  passenger  on  one  of  the  street  cars  of  defendant.  There 
was  a  verdict  for  plaintiff,  and  the  case  is  here  on  writ  of  error.  The 
refusal  of  the  trial  court  to  direct  a  verdict  for  defendant  is  assigned  as 
error.  It  was  alleged  in  plaintiff's  complaint  that,  through  the  negli- 
gent operation  of  the  car  upon  which  plaintiff  was  riding,  the  car  col- 
lided at  the  intersection  of  Benton  and  Harmony  streets  in  the  city  of 
Council  Bluffs,  Iowa,  with  an  automobile,  and  as  a  result  thereof  plain- 
tiff was  thrown  from  said  car  into  the  street  and  injured.  We  dismiss 
from  consideration  the  suggestion  that  plaintiff  jumped  from  the  car 
when  there  was  no  reason  for  so  doing,  as  thi^  question  is  foreclosed 
by  the  verdict  of  the  jury  upon  conflicting  evidence.  It  is  further  con- 
tended that  a  verdict  should  have  been  directed  for  the  defendant 
because  the  evidence  shows  without  dispute  that  the  motorman  did 
all  that  he  could  to  stop  the  street  car  after  he  had  any  reason  to  be- 
lieve that  the  automobile  would  be  driven  upon  the  trank  directly  in 
front  of  the  street  car.  Assuming  but  not  deciding  that  such  a  state  of 
the  evidence  would  relieve  the  defendant  of  liability,  as  against  a  pas- 
senger on  a  street  car,  we  proceed  to  examine  the  evidence. 

The  plaintiff  testified  that  he  got  upon  the  car  from  which  he  was 
thrown,  at  the  intersection  of  Hyde  avenue  and  Benton  street;  that 
the  car  proceeded  south  about  three  blocks  to  the  place  of  the  colli- 
sion ;  that  plaintiff  was  riding  on  the  back  platform ;  that  the  platform 
was  used  for  smoking ;  that  passengers  were  not  allowed  to  smoke  in  the 
car ;  that  plaintiff  was  smoking  at  the  time  he  was  riding  upon  the  car ; 
that  he  stood  about  the  center  of  the  car  with  his  back  to  the  back  of 
the  vestibule,  his  elbows  on  the  back  window ;  that  the  speed  of  the 
car  was  from  25  to  30  miles  an  hour ;  that  the  street  car  collided  wit  • 
a  seven-passenger  automobile ;  that  the  ^collision  threw  plaintiff  from 
the  car;  that  plaintiff  saw  the  automobile  before  the  accident;  that 
the  bell  on  the  street  car  called  his  attention  to  the  automobile  coming ; 
that  it  was  the  impact  of  the  collision  which  threw  plaintiff  from  the 
back  end  of  the  platform;  and  that  up  until  the  time  of  the  impact 
the  street  car  did  not  decrease  its  sf>eed  at  any  time. 

On  cross-examination  the  plaintiff  testified  that  he  saw  the  motor- 
man  try  to  stop;  that  the  motorman  commenced  grinding  the  hand 
brake  when  he  first  saw  the  automobile ;  that  there  was  no  air  brake ; 
that  the  car  was  about  120  feet  from  the  point  of  collision  when  plain- 
tiff first  saw  the  motorman  pi^t  his  brakes  on ;  that  from  the  time  the 
motorman  put  on  the  brakes  to  the  time  of  the  collision  the  motorman 
worked  frantically  at  the  hand  brake;  that  he  also  during  that  time 
rang  the  bell;  that  the  automobile  was  going  6  or  8  miles  an  hour; 
that  both  the  automobile  and  car  were  moving  at  the  time  of  the  colli- 
sion. 

Fred  Johnson,  a  witness  for  the  plaintiff,  testified  that  he  saw  the  ac- 
cident; did  not  think  the  street  car  slackened  its  speed  at  all  before 
the  accident ;  that  the  street  car  was  running  at  the  same  rate  of  speed 
at  the  time  of  the  accident  as  it  had  been  before.  Joseph  F.  Perry,  a 
witness  for  the  plaintiff,  testified  that  the  street  car  was  running  25 
miles  per  hour  and  did  not  check  its  speed  from  the  first  time  the  wit- 
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ness  saw  it  until  the  collision.  It  also  appeared  in  evidence  that  the 
combined  weight  of  the  automobile  and  occupants  was  about  3,700 
pounds ;  that  the  car  struck  the  automobile  on  the  side  and  at  the  cen- 
ter of  the  same,  and  shoved  it  along  the  pavement  a  distance  of  100 
feet.  If  the  jurors  believed  the  evidence  quoted,  and  they  were  at  lib- 
erty to  do  so,  it  was  sufficient  to  sustain  the  verdict.  No  court  would 
be  authorized  to  declare  as  a  matter  of  law  that  a  street  car  with  a  hand 
brake  running  at  a  speed  of  25  to  30  miles  per  hour  across  a  street 
crossing  in  the  city  of  Council  Bluffs  with  the  result  appearing  in  this 
case  was  not  negligently  operated,  or  that  the  motorman  exercised  the 
highest  degree  of  care  consistent  with  the  practical  operation  of  the 
car. 

[2]  It  is  suggested  that  there  was  no  allegation  in  the  petition  re- 
lating to  the  speed  of  the  car,  but  excessive  speed  is  a  part  of  the  opera- 
tion of  the  car,  and  that  the  car  was  negligently  operated  is  alleged  in 
the  petition.  If  the  defendant  wished  a  more  particular  specification 
of  the  grounds  of  negligence,  it  had  its  remedy  by  a  motion  for  a  more 
specific  statement.  It  is  claimed  that  the  cases  of  Cleveland  City  Ry. 
Co.  V.  Osbom,  06  Ohio  St.  45,  63  N.  E.  604,  and  Minneapolis  Street 
Ry.  Co.  V.  Odegaard,  182  Fed.  56,  104  C.  C.  A.  496,  support  the  conten- 
tion of  the  defendant  that  a  verdict  ought  to  have  been  directed.  In 
the  Ohio  case  there  was  no  evidence  of  negligence  in  the  operation  of 
the  street  car.  The  claim  was  that  the  motorman  applied  the  brakes  to 
the  street  car  with  too  great  a  force  causing  a  jolt  or  jar  which  threw 
plaintiff  from  the  car.  The  court  held  that  the  conduct  of  the  motor- 
man  was  not  negligent  under  the  circumstances.  In  the  Odegaard  Case, 
it  was  decided  that  the  motorman  was  operating  his  car  with  all  due 
care  as  he  approached  and  was  crossing  Fifth  Avenue  South  in  Min- 
neapolis, when  the  car  was  struck  by  an  automobile.  Neither  of  these 
cases  rule  the  case  at  bar,  and  we  are  of  the  opinion  that  it  was  clearly 
a  question  for  the  jury  as  to  whether  the  car  was  negligently  operated 
or  not  under  the  evidence. 

At  the  trial  the  plaintiff  thought  it  was  material  to  introduce  tes- 
timony as  to  the  distance  in  feet  at  several  points  along  Benton  and 
Harmony  streets  at  which  an  automobile  and  a  street  car  would  be 
visible  to  persons  operating  such  vehicles  respectively  under  the  cir- 
cumstances detailed  in  the  evidence.  For  this  purpose  the  witness 
Cook  was  placed  on  the  stand  and  gave  testimony  as  to  measure- 
ments made  by  him,  showing  the  various  points  along  the  two  streets 
at  which  the  occupants  of  the  automobile  and  street  car  could  have 
seen  each  other.  It  is  claimed  that  it  can  be  mathematically  deter- 
mined from  the  testimony  of  Mr.  Cook  that  one  of  his  lines  where  he 
claimed  the  vision  was  unobstructed  ran  through  a  two-story  brick 
house  marked  on  the  diagram  which  the  witness  used.  The  accuracy 
and  reliability  of  the  testimony  of  the  witness  was  a  legitimate  sub- 
ject for  argument  before  the  jury,  and  it  was  for  the  jury  to  give 
such  weight  to  the  testimony  as  in  their  jud|e:ment  it  seemed  to  be  en- 
titled. We  see  no  error  in  the  admission  of  the  evidence  of  the  wit- 
ness Cook. 
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[3]  Mr.  Keller,  who  was  the  driver  of  the  automobile,  when  giving 
his  testimony  in  chief  was  asked  the  question :  "What  do  you  estimate 
the  speed"  (of  the  car).?  The  witness  answered:  ^'^My  judgment  is 
that  it  was  going  very  fast,  I  should  judge  35  miles  an  hour."  This 
question  was  objected  to  by  counsel  for  defendant  as  incompetent, 
and  that  there  had  been  no  foundation  laid.  The  objection  was  over- 
ruled, and  this  ruling  of  the  court  is  assigned  as  error.  At  the  time  this, 
ruling  was  made,  it  was  a  fair  inference  that  the  witness  had  seen 
the  car  moving,  as  he  was  in  charge  of  the  automobile.  Subsequently, 
however,  on  cross-examination  the  witness  testified  .that  he  had  not 
seen  the  car.  When  this  fact  appeared,  counsel  for  the  defendant 
moved  that  the  testimony  of  the  witness  in  regard  to  the  speed  of  the 
car  be  stricken  from  the  record.  The  court  overruled  this  motion,  but 
this  ruling  of  the  court  is  not  assigned  as  error.  Moreover,  it  did  ap- 
pear from  the  testimony  of  Keller  that  he  must  have  seen  the  street  car 
because  as  he  testified  he  was  making  an  effort  to  turn  his  car  so  as 
to  avoid  a  collision,  but  that  the  street  car  was  going  so  fast  that  he 
could  not  make  the  turn.  We  think  the  estimate  of  the  witness  as  to 
the  speed  of  the  car  was  properly  left  to  the  jury. 

This  court,  in  United  States  Smelting  Co.  v.  Parry,  166  Fed.  407, 
92  C.  C.  A.  159,  in  an  opinion  by  Judge  Van  Devanter,  now  Justice 
Van  Devanter,  decided  that  a  certain  discretion  is  accorded  the  trial 
judge  in  respect  of  the  admission  or  rejection  of  expert  and  opinion 
testimony,  and  his  decision  admitting  testimony  of  that  character  ought 
not  to  be  disturbed  unless  it  plainly  appears  that  the  testimony  was  not 
calculated  to  aid  the  jury  in  reaching  a  correct  conclusion  and  was  cal- 
culated to  prejudice  tfieir  minds.  A  large  number  of  cases  are  cited  in 
the  case  referred  to  in  support  of  the  rule  stated. 

The  admission  of  the  following  testimony  by  the  witness  Joseph 
F.  Perry  is  assigned  as  error : 

"Q.  How  fast  would  you  say  this  street  car  was  running  when  you  first 
saw  it?    A.  I  should  judge  it  was  going  25  miles  an  hour.** 

This  question  was  objected  to  by  counsel  for  defendant  as  incompe- 
tent, immaterial,  and  irrelevant,  and  no  sufficient  foundation  laid.  The 
principal  objection  to  the  question  was  that  Perry  was  not  basing  his 
opinion  entirely  upon  a  conclusion  as  to  the  speed  of  the  car  formed 
at  the  instant  he  saw  it,  but  in  part  upon  reflection  and  measurements 
made  afterwards.  The  witness  testified  that,  when  he  first  saw  the 
street  car,  it  was  about  96  feet  north  of  the  middle  of  the  intersection 
of  Harmony  and  Benion  streets.  He  also  testified  that  he  had  observed 
railroad  trains  and  street  cars  as  to  their  speed  and  testified  that  he 
was  able  to  give  an  opinion  as  to  the  speed  of  the  street  car.  We  do 
not  think  there  was  error  in  allowing  the  witness  to  answer  the  ques- 
tion, leaving  the  weight  to  be  given  the  same  to  the  jury  after  full 
cross-examination  upon  the  subject.  Lorenzen  v.  United  Rys.  Co.,  249 
Mo.  182,  155  S.  W.  30. 

[4]  Assignment  of  error  No.  10  complains  of  a  charge  given  by  the 
court  to  the  jury  defining  the  duty  of  the  motorman.  An  examina- 
tion of  the  record  does  not  show  that  this  charge  of  the  court  was 
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excepted  to,  and  therefore  we  may  not  consider  it.  A  request  to 
charge  upon  the  subject  of  damages  which  was  refused  by  the  court 
is  assigned  as  error.  An  examination  of  the  .charge  as  given  by  the 
court  convinces  that  no  error  was  committed  in  refusing  to  give  the 
charge  requested. 

The  court  was  requested  to  charge  the  jury  that  the  speed  of  the 
street  car  was  not  the  proximate  cause  of  the  accident  complained 
of,  and  therefore  the  jury  could  not  find  the  defendant  company  neg- 
ligent on  account  of  the  speed  at  which  the  street  car  was  running.  To 
have  given  this  instruction  would  have  been  practically  to  have  di- 
rected a  verdict  for  the  defendant,  which  was  not  permissible  as  we 
have  shown.  The  court  was  requested  to  charge  the  jury  that  it  was 
the  duty  of  the  defendant  through  its  motorman  to  use  reasonable  care 
to  avoid  a  collision  with  the  automobile.  This  request  did  not  cor- 
rectly state  the  duty  of  the  motorman  under  the  circumstances  so  far 
as  a  passenger  on  the  car  was  concerned,  and  therefore  was  properly 
refused. 

We  have  carefully  considered  the  other  requests  to  charge  and  find 
no  error  in  the  refusal  of  the  court  to  give  the  same,  the  jury  being 
properly  instructed  by  the  court  on  its  own  motion  as  to  the  duty  of 
those  in  charge  of  the  automobile  at  the  time  in  question. 

There  being  no  error  in  the  record,  the  judgment  below  is  affirmed. 


(250  Fed.  390) 

THE  NORTH  AMERICAN  UNION  v.  HART. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     March  26,  1918.) 

No.  5015. 

1.  Judgment  ^=»683 — Persons  Concluded — Privies  in  Estate. 

Where  a  fraternal  benefit  association,  pursuant  to  Judgments  rendered 
against  it.  issued  benefit  certificates  to  the  plaintiffs  in  the  suits,  a  suc- 
ceeding foreign  society,  which  took  over  its  property  and  assumed  its  obli- 
gations, in  a  suit  by  the  holders  of  the  certificates  to  sequester  certain  of 
the  property  transferred  to  secure  performance  of  the  obligations  thereby 
created,  cannot  contest  the  validity  of  the  certificates  on  grounds  which 
existed  prior  to  the  judgments,  being  privy  in  estate  to  its  assignor  and 
bound  by  such  judgments. 

2.  Insurance  ®=>728 — Mutual  Benefit  Insurance — ^Assignment  of  Certifi- 

cates. 

Assignments  of  certificates  of  a  fraternal  l)eneficiary  society  by  the 
insured,  where  the  assignee  was  the  husband  of  one  and  a  brother  of  the 
other  assignor,  and  had  paid  practically  all  of  the  dues  on  such  certifi- 
cates, held  valid,  and  not  to  have  terminated  the  membership  of  the  as- 
signors, in  the  absence  of  any  contrary  provision  in  the  charter  or  by-laws 
of  the  society. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  in  equity  by  Wilber  Lee  Hart  against  the  North  American  Un- 
ion.   Decree  for  complainant,  and  defendant  appeals.    Affirmed. 

^z;9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Otis  S.  Allen,  of  Topeka,  Kan.  (Stephen  H.  Allen  and  George  S. 
Allen,  both  of  Topeka,  Kan.,  on  the  brief),  for  appellant. 

Clay  Hamilton,  of  Topeka,  Kan.  (Clad  Hamilton,  of  Topeka,  Kan., 
on  the  brief),  for  appellee. 

Before  SANBORN,  GARLAND,  and  STONE,  Circuit  Judges. 

GARLAND,  Circuit  Judge.  August  12,  1915,  the  appellee,  claim- 
ing to  be  the  owner  of  three  certificates  of  insurance,  issued  by  the 
Life  &  Annuity  Association,  a  fraternal  beneficiary  society  of  Hiawa- 
tha, Kan.,  January  25,  1913,  as  of  August  2,  1906,  to  himself,  Ada  Lee 
Hart,  and  Walter  B.  Hart,  respectively,  commenced  this  action  against 
appellant,  the  Annuity  Association,  and  its  president  and  secretary, 
for  the  protection  of  the  certificates.  Appellant  alone  defended.  The 
certificates  were  identical  in  form,  except  as  to  the  beneficiary.  In  the 
certificate  issued  to  Ada  Lee  Hart,  the  beneficiary  was  appellee,  and 
in  the  certificate  issued  to  Walter  B.  Hart,  the  beneficiary  was  his  es- 
tate. The  certificate  issued  to  appellee  was  in  words  and  figures  as 
follows : 

"This  certificate,  issued  by  the  Life  &  Annuity  Association  of  Hiawatha, 
Kansas,  in  lieu  of  policy  No.  1155,  issued  by  the  Pyramid  Builders  to  Wilber 
Lee  Hart  on  March  2,  1896,  witnesseth:  That  the  said  Wilber  Lee  Hart,  re- 
ferred to  hereinafter  as  the  insured,  a  member  of  Council  No.  1  of  the  said 
Life  &  Annuity  Association,  located  at  Hiawatha,  Kansas,  in  consideration 
of  the  payments  hereinbefore  made  by  him,  is  entitled  to  designate  his  bene- 
ficiary to  participate  in  the  benefit  fund  of  the  association  in  the  sum  of  one 
thousand  dollars,  which  sum  at  his  death  shaU  be  paid  to  Ada  Lee  Hart 
bearing  the  relation  to  insured  of  wife:  Provided,  that  this  certificate  shall 
continue  to  increase  at  the  rate  of  one  hundred  dollars  per  year  during  the 
life  of  said  insured  until  it  shall  have  reached  a  maximum  of  two  thousand 
dollars:  Provided,  further,  that  if  the  said  insured  shaU  hold  said  certificate 
valid  and  live  longer  than  twenty  years  from  March  2.  1896,  he  shall  be 
entitled  to  receive  from  the  beneficiary  fund  of  the  association  one  hundred 
dollars  for  each  additional  year  he  shaU  live,  not  to  exceed  twenty  years,  and 
that  in  the  event  of  the  death  of  said  insured,  he  having  participated  in  the 
benefits  last  hereinbefore  provided  for,  such  amoimts  as  have  been  paid  shall 
be  deducted  from  the  face  value  of  this  certificate:  Provided,  further,  that 
this  certificate  is  issued  upon  the  express  condition  that  the  said  insured  shall 
in  every  particular,  while  a  member  of  the  association,  comply  with  all  the 
laws,  rules,  and  regulations  required  thereof,  and  shaU  at  his  death  be  a 
member  in  good  standing. 

**In  witness  whereof  the  Life  &  Annuity  Association  has  this  25th  day  of 
January,  1913,  caused  this  certificate  to  be  signed  by  its  national  president, 
attested  by  its  national  secretary,  and  caused  the  seal  of  snid  association  to 
be  affixed,  to  the  same  intent,  purpose,  and  effect,  and  no  other,  as  though  the 
same  had  been  done  on  the  second  day  of  August,  1006. 

"[Seal.]  The  Life  &  Annuity  Association, 

"By  John  Parker,  National  Pres. 

"Attest:  W.  F.  Shale,  National  Secretary." 

The  certificates  were  issued  pursuant  to  judgments  entered  by  the 
district  court  of  Brown  county,  Kan.,  in  three  separate  actions  therein 
pending,  wherein  appellee,  Ada  Lee  Hart,  and  Walter  B.  Hart  were 
plaintiffs,  and  the  Annuity  Association  was  defendant. 

Appellant  is  a  fraternal  beneficiary  society,  organized  under  the  laws 
of  Illinois.  On  February  13,  1915,  appellant  and  the  Annuity  Associ- 
ation entered  into  a  contract  of  reinsurance  and  consolidation,  where- 
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by  appellant  took  over. all  the  property  and  assets  of  the  Annuity  As- 
sociation, amounting  to  about  $250,000,  and  agreed  to  reinsure  the 
living  beneficiary  members  in  good  standing  of  said  association,  and 
also  insured  and  assumed  the  payment  of  the  mortuary  benefits  of  said 
members  as  of  the  date  of  the  contract  of  reinsurance  and  consolida- 
tion. It  is  also  stipulated  in  the  record  that  appellee,  Ada  Lee  Hart, 
his  wife,  and  Walter  B.  Hart,  his  brother,  were,  by  virtue  of  the  certifi- 
cates issued  to  them,  paid-up  social  members  of  the  Annuity  Associa- 
tion. The  Annuity  Association,  after  the  execution  of  the  contract 
of  reinsurance  and  consolidation  and  the  transfer  of  all  of  its  proper- 
ty to  appellant,  ceased  doing  business.  On  July  29,  1915,  Ada  Lee 
Hart  and  Walter  B.  Hart  by  written  assignments  assigned  their  certifi- 
cates to  appellee,  the  form  of  the  assignments  being  as  follows : 

"Assignment  of  Policy. 

"For  value  received.  I,  Walter  B.  Hart,  the  Insured  in  policy  dated  the 
25th  day  of  January,  1913,  issued  by  the  Life  &  Annuity  Association  of  Hia- 
watha, Kansas,  in  lieu  of  policy  No.  1154  issued  by  the  Pyramid  Builders,  do 
hereby  assign,  transfer,  and  set  over  to  my  brother,  Wilber  Lee  Hart,  all  my 
right,  title,  and  interest  in  and  to  said  policy  of  insurance  hereto  attached, 
both  as  insured  and  as  beneficiary ;  it  being  the  true  intent  of  this  instrument 
to  vest  in  the  said  Wilber  Lee  Hart  all  rights,  benefits,  and  privileges  of 
every  kind  and  character  which  I,  or  my  heirs,  executors,  administrators,  or 
assigns,  may  have,  enjoy,  or  possess  under  or  by  virtue  of  said  policy. 

"Dated  July  29,  1915.  Walter  B.  Hart" 

Of  the  property  owned  and  transferred  by  the  Annuity  Association 
to  appellant  there  was  lot  82  and  the  east  six  feet  of  lot  84  on  Utah 
street,  Hiawatha,  Kan.  The  trial  court  decided  that  this  lot,  as  well 
as  all  other  property  transferred,  was  held  in  trust  by  appellant  to  pay 
any  indebtedness  of  the  Annuity  Association  due,  or  to  become  due, 
generally  or  by  virtue  of  the  three  certificates  which  we  have  mention- 
ed. The  court  therefore  enjoined  appellant  from  in  any  manner  dis- 
posing of  said  lot  until  some  adequate  and  suitable  provision  should  be 
made  for  satisfying  the  demands  of  appellee,  either  matured  or  to  ma- 
ture on  said  certificates,  and  that,  if  no  such  provision  should  be  made, 
said  real  estate  be  subjected  to  the  payment  thereof.  This  decree  was 
entered  March  8,  1917.  No  provision  having  been  made  to  secure  the 
payment  of  the  indebtedness  claimed  to  be  due  upon  the  certificates,  the 
court  on  June  9,  1917,  in  default  of  payment  of  the  $200  claimed  to  be 
due  on  each  certificate,  appointed  a  receiver  to  take  possession  of  said 
real  estate,  and  to  collect  the  rents,  revenues,  and  profits  arising  from 
the  same,  for  the  purpose  of  carrying  out  the  terms  of  the  decree  there- 
tofore entered.  It  was  also  provided  in  the  order  appointing  the  receiv- 
er that,  if  apellant  should  furnish  and  file  in  the  court  a  bond  in  the  pe- 
nal sum  of  $6,000  within  60  days  from  the  date  of  the  order,  condi- 
tioned to  fully  protect  appellee's  rights  under  and  by  virtue  of  his  cer- 
tificates of  insurance,  the  receiver  should  be  discharged  upon  the  ap- 
proval of  the  bond  by  the  court.  It  appeared  at  the  time  the  order  for 
a  receiver  was  made  that  appellant  was  in  the  hands  of  a  receiver  ap- 
pointed in  the  state  of  Illinois,  and  was  unable  at  that  time  to  pay  the 
sum  of  $600  adjudged  to  be  due  upon  the  certificates. 

It  was  claimed  in  the  complaint  in  this  action  that  prior  to  the 
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commencement  of  the  action  appellant  had  refused  to  admit  its  liability 
on  any  of  the  certificates  of  insurance  involved  herein,  and  it  is  now 
claimed  that  the  contract  of  reinsurance  and  consolidation  contains  no 
agreement  by  appellant  to  pay  the  indebtedness  which  might  become 
due  on  the  certificates  held  by  appellee.  Whatever  may  be  the  truth 
about  this  contention,  the  appellant  now  in  its  brief  filed  in  this  court 
admits  its  full  liability  according  to  the  terms  of  the  certificate  issued 
directly  to  appellee ;  but  appellant  contends  that  appellee  had  no  cause 
of  action  against  it  at  the  time  he  commenced  his  action.  It  is  true 
there  was  nothing  due  on  the  certificates  when  suit  was  commenced, 
but  the  suit  was  commenced  for  the  purpose  of  securing  the  payment 
of  any  sum  that  might  accrue  to  appellee  in  the  future.  It  will  appear 
from  an  examination  of  tlie  form  of  certificate  above  quoted  that  the 
certificates  would  reach  their  maximum  value  of  $2,000  March  2, 
1916,  and  the  beneficiaries'  would  be  entitled  to  receive  from  the  bene- 
ficiary fund  of  the  association  $100  per  year  subsequent  to  March  2, 
1916,  if  the  insured  remained  alive  not  to  exceed  20  years,  and  in  the 
event  the  insured  should  die  the  annual  amounts  paid  would  be  de- 
ducted from  the  face  value  of  the  certificate;  hence,  at  the  present 
time  appellee  would  be  entided  to  the  sum  of  $600,  $200  on  each  cer- 
tificate. 

[  1  ]  Appellant,  however,  claims  there  is  no  liability  on  the  certificates 
originally  issued  to  Ada  I^ee  Hart  and  Walter  B.  Hart  for  two  rea- 
sons: First,  that  in  1910  and  1911,  Ada  Lee  Hart  and  Walter  B. 
Hart  had  ceased  to  be  members  of  the  Life  &  Annuity  Association. 
In  regard  to  this  contention  we  are  of  the  opinion  that  appellant  can- 
not be  heard  to  raise  objections  to  the  validity  of  the  certificates  is- 
sued to  Ada  Lee  Hart  and  Walter  B.  Hart,  which  existed  prior  to 
or  at  the  time  of  the  adjudication  made  by  the  district  court  of  Brown 
county,  Kan.,  for  the  reason  that  this  proceeding  has  for  its  object 
the  sequestration  of  a  certain  portion  of  the  estate  transferred  by  the 
Annuity  Association  to  appellant  for  the  purpose  of  securing  the 
performance  of  the  obligations  of  the  certificates  held  by  appellee, 
and  therefore  appellant  is  a  privy  in  estate  to  the  Annuity  Association, 
and  bound  by  the  adjudication  pursuant  to  which  the  Annuity  Asso- 
ciation was  compelled  to  issue  the  certificates.  The  liability  of  the 
Annuity  Association  under  the  certificates  was  a  charge  upon  the  prop- 
erty to  which  appellant  succeeded.  All  the  authorities  agree  that  a 
judgment  is  binding  on  one  who  is  privy  in  estate  to  the  party  to  the 
action. 

[2]  It  is  also  stipulated  in  the  agreed  statement  of  facts,  as  we  have 
before  remarked,  that  appellee,  Ada  Lee  Hart,  and  Walter  B.  Hart 
were,  by  virtue  of  their  certificates  issued  in  1913,  paid-up  social 
members  of  the  Annuity  Association.  Appellant  further  contends  that, 
conceding  that  Ada  Lee  Hart  and  Walter  B.  Hart  were  members 
of  the  Association  at  the  date  of  the  assignments  of  their  certificates 
to  appellee,  the  assignments  are  void,  and  confer  no  title  or  right  on 
the  assignee.  It  appears  that  the  only  consideration  for  the  assign- 
ments of  Ada  Lee  Hart  and  Walter  B.  Hart  were  the  dues  which  had 
been  paid  by  appellee  to  the  Annuity  Association  or  its  successor  for 
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said  Ada  Lee  Hart  and  Walter  B.  Hart.  Appellee  testified  that,  ex- 
cept for  two  or  three  years,  he  had  paid  all  the  dues  on  the  Walter  B. 
Hart  certificate,  and  had  also  paid  the  dues  on  the  Ada  Lee  Hart  cer- 
tificate. The  dues  on  all  three  certificates  were  paid  by  appellee  down 
to  the  time  that  they  reached  their  maximum  value.  It  is  contended, 
however,  by  appellant  that  by  virtue  of  the  language  of  the  assignments 
Ada  Lee  Hart  and  Walter  B.  Hart  ceased  to  be  members  of  either  the 
Annuity  Association  or  appellant,  and  therefore  the  certificates  issued 
to  them  became  void.  We  do  not  think  that  the  assignments  avoided 
their  membership,  if  the  assignments  were  otherwise  valid  and  the  dues 
were  paid. 

Generally  speaking  we  find  no  authority  which  makes  any  distinc- 
tion between  the  assignment  of  poHcies  in  fraternal  beneficiary  socie- 
ties and  other  life  insurance  companies,  and  the  validity  of  flie  as- 
signments in  the  present  case  would  seem  to  depend  upon  the  fact  as 
to  whether  appellee  had  an  insurable  interest  in  the  life  of  Ada  Lee 
Hart  and  Walter  B.  Hart,  for  the  evidence  in  the  record  shows  that 
for  all  practical  purposes  the  insurance  of  Walter  B.  Hart  and  Ada 
Lee  Hart  was  obtained  and  paid  for  by  the  appellee.  He  cOuld  insure 
the  life  of  Ada  Lee  Hart  or  Walter  B.  Hart  for  his  own  benefit,  if  he 
had  an  insurable  interest  in  their  lives.  So  far  as  Ada  Lee  Hart  is 
concerned,  it  is  now  the  unquestioned  law  in  the  federal  courts  that  a 
husband  has  an  insurable  interest  in  the  life  of  his  wife.  In  Wamock 
V.  Davis,  104  U.  S.  loc.  cit.  779,  26  L.  Ed.  924,  it  was  said: 

•*It  is  not  necessary  that  the  expectation  of  advantage  or  benefit  should  be 
always  capable  of  pecuniary  estimation;  for  a  parent  has  an  insurable  In- 
terest in  the  life  of  his  child,  and  a  child  In  the  life  of  his  parent,  a  husband 
in  the  Ufe  of  his  wife,  and  a  wife  in  the  life  of  her  husband.  The  natural 
affection  in  cases  of  this  kind  is  considered  as  more  powerful — ^as  operating 
more  efficaciously — to  protect  the  life  of  the  insured  than  any  other  consid- 
eration." 

In  ^tna  Life  Insurance  Co.  v.  France,  94  U.  S.  561,  24  L.  Ed.  287, 
it  was  decided  that  a  sister  had  an  insurable  interest  in  the  life  of  her 
brother.  Under  these  decisions,  appellee  had  such  an  insurable  inter- 
est in  the  life  of  his  wife  and  brother  as  would  entitle  him  to  procure 
insurance  on  their  lives;  and,  this  being  so,  the  assignments  to  him 
of  the  certificates  were  valid. 

The  assignment  of  the  certificate  of  Ada  Lee  Hart  was  to  one  who 
was  already  the  beneficiary  therein,  and  the  beneficiary  in  the  Walter 
B.  Hart  certificate  was  practically  Walter  B.  Hart  himself.  Our  atten- 
tion has  not  been  called  to  any  provision  of  the  charter  or  by-laws  of 
either  association  that  would  avoid  these  assignments.  A  certain  pro- 
ceeding is  provided  for  changing  the  beneficiary  in  any  certificate  of 
insurance,  but  noncompliance  with  that  provision  would  not  prohibit 
the  insured  from  making  an  assignment  of  his  interest  in  the  policy. 

It  is  also  contended  by  appellant  that  the  court  below  had  no  juris- 
diction, for  the  reason  that  $3,000  was  not  involved  in  the  contro- 
versy. The  face  value  of  the  certificates  was  $6,000,  and  that  was  the 
sum  that  appellee  was  seeking  to  protect.  We  therefore  think  there 
is  no  merit  in  the  contention  in  regard  to  jurisdiction. 

Considering  the  insolvency  of  the  appellant,  which  we  assume  from' 
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the  fact  that  it  is  in  the  hands  of  a  receiver  and  the  other  evidence 
in  the  record,  it  is  our  conclusion  that  the  appellee  was  entitled  to 
the  relief  granted  by  the  court  below,  and  its  decree  is  affirmed. 


(250  Fed.  395) 
CONSOLIDATED  FUEL  CO.  v.  ST.  LOUIS  SOUTHWESTERN  RY.  CO. 

OF  TEXAS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  2,  1918.) 

No.  5021. 

Specific  Performance  ^=»68 — Personal  Property — ^Adequate  Remedy  at 

TjAW. 

A  federal  court  of  equity  Is  without  Jurisdiction  of  a  suit  by  a  rail- 
road company  for  specific  enforcement  of  a  contract  for  the  sale  and 
delivery  of  the  coal  required  in  the  operation  of  its  road  during  a  specific 
time,  in  the  absence  of  allejjatiou  of  the  insolvency  of  defendant,  or  that 
the  coal  cannot  be  obtaln^xl  from  others;  there  being  a  plain  and  ade- 
quate remedy  at  law  by  an  action  for  breach  of  the  contract 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  the  St.  Louis  Southwestern  Railway  Company  of 
Texas  against  the  Consolidated  Fuel  Company.  From  an  order  grant- 
ing a  preliminary  injunction,  defendant  appeals.  Reversed,  and  case 
ordered  transferred  to  law  docket. 

Edward  R.  Jones,  of  Muskogee,  Okl.,  and  Ephraim  H.  Foster,  of 
Oklahoma  City,  Okl.  (Maxwell  C.  Katz,  of  New  York  City,  on  the 
brief),  for  appellant. 

E.  B.  Perkins,  of  Dallas,  Tex.  (Daniel  Upthegrove,  of  St.  Louis,  Mo., 
Clifford  L.  Jackson,  of  Muskogee,  Okl.,  and  W.  B.  Hamilton,  of  Dal- 
las, Tex.,  on  the  brief),  for  appellee. 

Before  HOOK,  CARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  The  appellant  has  appealed  from  an 
order  overruling  a  motion  to  dismiss  the  complaint  and  an  order 
granting  a  temporary  mandatory  injunction.  The  former,  not  being 
final,  is  not  appealable,  and  that  appeal  is  therefore  dismissed. 

The  action  was  brought  by  appellee  to  obtain  the  specific  perform- 
ance of  a  contract  for  the  5^1e  and  delivery  of  coal.  At  the  hearing  of 
the  order  to  show  cause  why  a  temporary  injunction  should  not  issue, 
appellant  contended  that  the  court  had  no  jurisdiction  of  the  action 
sitting  as  a  court  of  equity,  for  the  reason  that  the  appellee  had  a  plain, 
adequate,  and  complete  remedv  at  law  (section  267,  Judicial  Code  [Act 
March  3,  1911,  c.  231,  36  Stat.  1163,  Comp.  St.  1916,  §  1244]);  and 
the  same  contention  is  made  here. 

The  trial  court  granted  a  temporary  injunction,  enjoining  appellant 
from  selling  or  disposing  of  its  output  of  coal  to  such  an  extent  as 
would  render  it  unable  to  comply  with  the  terms  of  the  contract  here- 
inafter mentioned,  and  from  refusing  to  deliver  coal  to  appellee  ac- 

^=:>For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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cording  to  the  terms  of  said  contract.  Whether  a  suitor  in  an  equity- 
action  has  a  plain,  adequate,  and  complete  remedy  at  law  must  be  de- 
termined from  the  facts  in  each  case  as  it  arises.  No  general  rule  can 
be  formulated  to  cover  all  cases.  The  facts  alleged  in  Sie  complaint  in 
the  present  case  are  substantially  as  follows : 

Appellee  is  a  railroad  corporation,  owning  and  operating  certain 
lines  of  railroad  in  the  state  of  Texas,  and  is  engaged  in  intrastate 
and  interstate  commerce.  Its  engines  are  equipped  for  burning  coal, 
and  no  other  fuel.  In  order  to  obtain  coal  for  locomotive  and  shop  use 
on  October  12,  1916,  appellee  entered  into  a  contract  with  appellant 
whereby  the  latter  agreed  to  sell  and  deliver  to  appellee  machine- 
mined  fuel  coal  suitable  for  locomotive  and  shop  use  from  mines  lo- 
cated at  or  near  Dewar,  Okl.,  in  such  quantity  as  appellee  might  re- 
quire for  use  on  its  lines  during  the  period  from  August  1,  1916,  to 
July  31,  1918,  estimated  at  550,000  tons.  By  the  terms  of  the  con- 
tract appellee  agreed  to  pay  appellant  for  all  coal  delivered  and  accept- 
ed $1.7714  per  ton.  Appellant  agreed  not  to  assign  or  sublet  the  con- 
tract, or  any  part  thereof,  without  the  consent  of  appellee.  Both  par- 
ties complied  with  the  terms  of  the  contract  up  to  about  June  7,  1917, 
when  appellant  served  notice  upon  appellee  that  it  would  discontinue 
the  loading  and  delivering  of  coal  under  the  contract  after  June  7,  1917, 
and  appellant  has  not  furnished  any  coal  under  said  contract  since  said 
date,  to  the  damage  of  appellee  as  alleged  in  the  sum  of  $5,000. 

The  complaint  also  alleged  upon  information  and  belief  that  it  was 
practically  impossible  to  purchase  the  character  of  coal  described  in 
the  contract,  or  the  character  of  coal  necessary  for  the  consumption  of 
appellee  in  the  operation  of  its  trains,  except  at  a  large  and  unreason- 
able advance,  which  advance  would  not  be  less  than  721^  cents  per 
ton,  and  this  advance  would  aggregate  on  the  coal  due  under  the  con- 
tract the  sum  of  $300,000.  To  this  sum  would  be  added  any  future 
advance  in  wages  allowed  to  miners.  To  show  that  the  demands  upon 
appellee  for  the  transportation  of  commerce,  state  and  interstate, 
were  great  and  increasing,  the  complaint  set  forth  an  agreement  of  the 
railroads  of  the  United  States,  made  at  the  request  of  the  Council  of 
National  Defense,  that  the  railroads  would  co-ordinate  their  opera- 
tions in  a  continental  railway  system,  in  order  to  produce  a  maximum 
of  national  transportation  efficiency.  There  was  also  pleaded  and  at- 
tached to  the  complaint  as  an  exhibit  a  circular  issued  by  the  special 
committee  of  the  American  Railway  Association,  giving  the  informa- 
tion that  said  special  committee  had  ordered  all  railroads  of  the  United 
States  to  give  coal  and  iron  ore  preference  over  all  other  traffic. 

The  complaint  further  alleged  that  if  appellant  should  fail  and  re- 
fuse to  dehver  coal  in  accordance  with  the  terms  of  said  contract,  ancj 
thereby  interfere  with  the  operation  of  appellee's  trains,  appellee 
would  thereby  be  subjected  to  irreparable  loss  and  damage  in  a  large 
amount,  to  wit,  as  it  believed,  in  the  sum  of  $100,000,  and  would  be 
subjected  to  a  multiplicity  of  suits  for  damages  and  penalties,  as  pro- 
vided for  under  the  laws  of  the  state  of  Texas  and  under  the  decisions 
of  the  courts  of  said  state,  and  as  provided  for  under  the  laws  of  the 
United  States  and  established  by  the  decisions  of  the  courts  of  the 
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United  States ;  that  appellee  believed,  and  is  so  advised,  that  its  officers 
and  agents  might  be  subjected  to  a  multiplicity  of  prosecutions  under 
the  laws  of  the  state  of  Texas  and  under  the  laws  of  the  United  States 
for  its  failure  to  receive  and  transport  freight,  passengers,  mail,  and 
express,  as  required  by  said  laws  governing  state  and  interstate  trans- 
portation and  commerce ;  that  appellee  has  a  very  large  number  of  em- 
ployes engaged  in  the  operation  of  trains  in  the  railroad  service,  ap- 
proximately as  follows : 

Engineers    81 

Firemen  91 

Conductors   94 

Brakemen   125 

Total 391 

In  addition  thereto,  it  has  a  large  number  of  employes  engaged  in 
other  departments  in  the  operation  of  its  lines  of  railway,  aggregating 
an  average  of  3,000  in  number ;  that  practically  all  of  said  employes 
are  dependent  upon  the  wages  paid  to  them  by  appellee  for  the  sup- 
port of  tj?emselves  and  families.  The  complaint  then  set  forth  the 
number  of  passengers  carried  during  the  year  ending  June  30,  1914, 
the  tons  of  freight  transported  during  said  year,  and  the  amount  of 
revenue  received  for  transporting  passengers  and  freight  during  said 
year,  and  similar  allegations  are  made  for  the  years  ending  June  30, 
1915,  and  June  30,  1916;  that  the  transportation  of  freight  and  pas- 
sengers for  the  year  ending  June  30,  1917,  would  be  much  larger  than 
other  years ;  and  that  if  appellee  is  prevented  from  operating  its  trains, 
or  the  operation  thereof  is  seriously  interfered  with,  by  being  unable 
to  obtain  coal,  then  its  patrons  and  the  public,  including  the  United 
States  government,  will  be  seriously  discommoded  and  hampered  in  the 
conduct  of  their  business. 

The  complaint  then  alleged  that  if  appellee  should  be  prevented  from 
transporting  passengers  and  freight,  or  if  it  should  be  compelled  to 
stop  the  operation  of  its  trains,  or  any  considerable  number  of  its 
trains,  by  reason  of  appellant's  failure  to  comply  with  said  contract, 
appellee  would  be  irreparably  damaged  and  deprived  of  its  property, 
for  the  reason  aforesa' 1,  to  an  amount  that  could  not  be  estimated 
with  accuracy,  but  which  in  appellee's  opinion  would  not  be  less  than 
$300,000.  The  complaint  alleged  that  appellee  was  not  advised  with 
certainty  as  to  the  financial  ability  of  the  appellant  to  respond  in  dam- 
ages, but  that  it  was  doubtful  if  appellant,  or  any  other  similar  coal 
company,  could  respond  to  appellee  in  damages,  so  as  to  compensate 
appellee  for  the  amount  of  the  injury  that  it  would  suffer,  or  anything 
like  the  amount;  and  it  further  alleged  that  it  would  be  a  legal  im- 
possibility, in  the  opinion  of  appellee,  for  appellant  to  respond  to  the 
damages  that  it  would  inflict  by  a  breach  of  this  contract  upon  the 
public  and  patrons  of  appellee  and  upon  the  government  of  the 
United  States,  and  that  in  the  opinion  of  appellee  such  damages  are  not 
ascertainable,  and  could  not  be  recovered  from  appellant  by  proceed- 
ings at  law. 

It  was  also  alleged  in  the  complaint  that  at  the  time  the  contract 
was  made  there  were  a  number  of  reliable  and  trustworthy  persons, 
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firms,  and  corporations  from  whom  appellee  could  have  purchased 
coal  on  as  good  terms  as  the  terms  under  which  it  purchased  the  same 
from  appellant,  and  with  whom  appellee  could  have  entered  into  a 
contract  as  advantageous  to  it  as  the  contract  in  controversy,  but  that 
said  contract  was  entered  into  at  the  earnest  solicitation  of  appellant^ 
and  with  its  full  knowledge,  agreement,  and  consent.  The  complaint 
further  alleged  upon  information  and  belief  that  appellee  was  one  of 
the  largest  patrons  of  appellant,  and  purchased  and  received  from 
appellant  a  large  percentage  of  the  coal  mined  and  produced  by  it; 
that  appellant  was  threatening  to  dispose  of  its  output  of  coal  to  other 
parties,  thereby  rendering  it  impossible  for  appellant  to  deliver  coal  in 
accordance  with  its  contract  to  appellee,  and  that  unless  appellant  is 
prevented  from  so  doing,  by  injunction  or  some  other  process,  it  will 
so  sell  and  dispose  of  its  output  of  coal  to  parties  other  than  appellee, 
and  appellant  will  fail  and  refuse  to  deliver  to  appellee  the  coal  re- 
quired by  appellee  during  the  balance  of  the  term  of  said  contract,  un- 
less required  so  to  do  by  injunction  or  some  other  process  proper  in 
the  premises;  that  appellee  had  no  adequate  remedy  at  law  for  the 
wrongs  and  injuries  of  which  it  complains. 

So  far  as  war  conditions  are  concerned,  and  in  so  far  as  such  con- 
ditions may  affect  the  question  now  under  consideration,  we  presume 
we  may  also  take  judicial  notice  that  the  government  of  the  United 
States  has  since  the  commencement  of  this  action  taken  over  the  man- 
agement of  the  railroads  of  the  country;  but  we  think  the  govern- 
ment's connection  with  the  case,  if  it  has  any,  cannot  affect  the  decision 
of  the  question  as  to  whether  appellee  has  a  plain,  adequate,  and  com- 
plete remedy  at  law.  If  the  government  itself  was  here  complain- 
ing in  this  case,  it  would  be  bound  by  the  same  rules  of  procedure,  so 
far  as  the  question  now  under  consideration  is  concerned,  as  appellee. 
Moreover,  the  government  under  the  war  power  can  get  all  the  coal 
it  wants,  without  the  consent  of  any  one;  so  we  need  not  be  over- 
anxious about  the  government.  There  is  no  allegation  in  the  complaint 
that  the  appellant  is  insolvent,  and  insolvency  is  a  very  material  ques- 
tion in  cases  where  the  damages  in  money  are  easily  ascertainable.  In 
the  present  case  it  is  directly  alleged  in  the  complaint  that  at  the  time 
the  contract  was  entered  into  appellee  could  have  made  just  -as  good  a 
contract  with  a  good  many  other  persons  and  companies  who  had  coal 
for  sale,  and  that  it  can  now  get  the  coal  it  wants  by  paying  an  in- 
crease of  price  of  72^^  cents  per  ton.  After  all  that  has  been  said  by 
the  courts  as  to  what  is,  or  what  is  not,  an  adequate  remedy  at  law 
in  the  numerous  cases  which  have  been  considered,  the  Seventh 
Amendment  to  the  Constitution  of  the  United  States,  preserving  the 
right  of  trial  by  jury  in  actions  at  law  where  the  value  in  controversy 
exceeds  $20,  and  the  language  of  the  Judiciary  Act  of  1789,  now  known 
as  section  267  of  the  Judicial  Code,  still  stand,  and. there  still  is  a 
fundamental  distinction  in  the  jurisprudence  of  the  United  States  be- 
tween actions  at  law  and  actions  in  equity.  The  present  case  is  not  in 
the  twilight  zone.  The  light  that  shines  is  not  from  the  crescent,  but 
from  the  full  orb  of  never-fading  light. 

The  case  stated  in  the  complaint  is  simply  one  where  appellant  has 
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breached  a  contract  for  the  sale  and  delivery  of  coal  to  a  common 
carrier.  The  measure  of  damages  for  such  breach  would  be  the  dif- 
ference between  the  contract  price  and  the  market  price  of  coal  at 
the  nearest  market,  with  the  cost  of  transportation  to  the  point  where 
appellant  agreed  to  deliver  the  coal.  The  allegations  of  the  complaint 
in  regard  to  the  damages  that  would  result  to  the  people  of  Texas 
and  of  the  United  States,  including  suits  and  prosecutions  for  pen- 
alties, and  the  damages  to  employes,  if  appellee  should  cease  operating 
its  trains  for  want  of  coal,  present  a  contingency  so  remote  and  im- 
possible as  to  be  negligible,  and  the  people  referred  to  are  not  com- 
plaining. We  have  been  unable  to  find  any  authority  that  would 
allow  a  common  carrier  to  go  into  a  court  of  equity  to  obtain  specific 
performance  of  such  a  contract  as  is  involved  in  this  action.  To  take 
jurisdiction  in  equity  of  the  case  made  by  the  complaint  would  be  to 
.  destroy  all  distinction  between  actions  at  law  and  in  equity.  If  we 
shall  take  jurisdiction  in  this  case,  and  specifically  enforce  a  contract 
for  the  sale  and  delivery  of  coal,  where  could  we  stop?  The  next 
contract  presented  for  us  would  be  for  the  sale  and  delivery  of  en- 
gines, for  the  sale  and  delivery  of  railroad  ties,  for  the  sale  and  de- 
livery of  cars,  or  for  the  sale  and  delivery  of  a  thousand  other  articles, 
which  go  to  make  up  the  equipment  of  a  railroad.  The  contract  price 
of  coal  is  fixed;  the  market  price  of  coal  and  cost  of  transportation 
is  easily  shown;  why  should  equity  assess  the  damages?  It  was  de- 
cided by  this  court  in  the  case  of  Texas  Co.  v.  Central  Fuel  Oil  Co.  et 
al.,  194  Fed.  1,  114  C.  C.  A.  21,  that  a  contract  relating  to  personal 
property  may  be  specifically  enforced  in  equity  where  the  property  is 
such  that  it  cannot  be  obtained  in  the  market,  or  only  at  great  expense 
and  inconvenience,  and  the  failure  to  obtain  would  cause  damage  to 
complainant,  which  could  not  be  adequately  compensated  in  an  action 
at  law ;  but  the  case  cited  is  no  authority  for  sustaining  the  jurisdic-  * 
tion  of  a  court  of  equity  in  the  present  case.  Having  no  jurisdiction 
in  equity,  we  may  not  discuss  the  merits  of  the  order  granting  the  tem- 
porary injunction. 

The  order  granting  a  temporary  writ  of  injunction  is  reversed,  and 
the  case  remanded,  with  directions  to  transfer  the  case  to  the  law 
docket,  there  to  be  proceeded  with  under  the  provisions  of  section  274a 
of  the  Judicial  Code  (Comp.  St.  1916,  §  1251a),  subject  to  the  right  of 
appellee  to  dismiss  without  prejudice. 
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(250  Fed.  400) 
REDERIAKTIEBOLAGET  AMIE  v.  UNIVERSAL  TRANSP.  CO.,   Inc. 

(Circuit  (>)urt  of  Appeals,  Second  Circuit    March  13,  1»18.) 

No.  135. 

1.  Shipping    ^=»4D(2) — Ciiarteb — Hibe   Money— Tender — SumcncNcr. 

A  charter  party  gave  the  charterer  an  option  to  purchase  the  vessel  for 
the  amount  of  the  hire.  After  plaintiff,  the  charterer,  had  exercised  the 
option,  an  attachment  was  levied  on  all  moneys  In  Its  hands  owing  the 
owner.  The  order  vacating  the  attachment  was  not  entered  until  the 
day  after  an  Installment  of  the  charter  hire  or  purchase  price  was  due. 
On  the  morning  following,  plaintiff  tendered  the  Installment,  hut  It  was 
refused  by  the  bank  to  which  It  was  tendered;  that  institution's  au- 
thority having  been  withdrawn  without  notice.  Held  that,  though  an  at- 
torney from  the  owner  verbally  asserted  authority  to  receive  the  Install- 
ment, the  tender  was  sufficient,  and  the  owner  was  not  authorized  to 
withdraw  the  vescel. 

2.  Shipping  <3=>51 — Breach  of  Charter — Excuse. 

Where  a  charter  party,  giving  the  charterer,  an  American  corporation, 
an  option  of  acquiring  tlie  vessel,  required  the  Swedish  owner  to  deposit 
the  bill  of  sale  as  soon  as  possible,  the  ow^ner's  nonperformance  cannot  be 
excused,  on  the  ground  of  action  of  the  Swedish  government,  where  there 
was  no  exception  In  the  agreement,  like  that  common  in  charter  parties 
and  bills  of  lading,  of  arrests  and  restraints  of  princes. 

3.  Shipping  ^=>51 — Breach  of  Charter — Waiver. 

AVhere  defendant,  the  owner  of  a  vessel,  wrongfully  withdrew  the  same 
from  the  charterer,  which  had  exercised  an  option  of  purchase,  the  fact 
that  the  charterer,  after  withdrawal,  gave  directions  as  to  unloading,  and 
continued  the  name  of  the  vessel  on  its  advertised  schedules  of  sailliigs 
for  some  days  after  its  direction's  had  been  repudiated,  was  not  a  waiver 
of  the  owner's  breach  of  contract,  which  would  render  an  action,  brought 
a  few  days  after  the  final  breach  of  contract,  and  after  the  name  of  the 
vessel  had  been  withdrawn  from  the  selling  lists,  premature. 

,  4.  Continuance  ^=5>10 — Pendency  of  Another  Action — Demurrer. 

In  an  action  in  a  federal  District  Court  for  New  York  for  breach  of  a 
contract  to  sell  a  vessel,  where  the  pendency  of  an  admiralty  suit  ap- 
peared on  the  face  of  the  complaint,  that  objection  was  waived,  unless 
taken  advantage  of  by  demurrer,  in  accordance  with  Code  Civ.  Proc.  N.  Y. 
§  499,  and,  not  having  been  so  taken  advantage  of,  a  motion  for  continu- 
ance pending  the  appeal  in  the  admiralty  cause  was  properly  denied. 

5.  Shipping  ^=>27 — Interest  ab  Element  of  Damages — Breach  of  Contract. 

In  an  action  for  damages  resulting  from  breach  of  a  contract  to  sell  a 
vessel,  interest  was  properly  allowed  upon  the  value  of  the  vessel,  fixed  by 
the  jury  with  reference  to  market  rates. 

6.  Appeal  and  Error  ^=5>1140(1) — Review — Remittitur. 

In  an  action  for  damages  for  breach  of  contract  to  sell  a  vessel,  where 
an  unpaid  installment  was  not  deducted  from  the  value  of  the  vessel  as 
fixed  by  the  jury,  because  it  had  been  deducted  in  an  admiralty  suit 
growing  out  of  the  same  transaction,  such 'unpaid  Installment  must  be 
remitted  if  a  judgment  for  plaintiff  be  allowed  to  stand;  the  decree  in 
the  admiralty  suit  having  been  vacated  for  want  of  jurisdiction. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  Universal  Transportation  Company,  Incorporated, 
against   the  Rederiaktiebolaget   Amie.     There  was  a   judgment  for 

^=»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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plaintiff,  and  defendant  brings  error.     AflBrmed,  on  condition  that 
plaintiff  file  remittitur;    otherwise    reversed,  and  new  trial  ordered. 
See,  also,  245  Fed.  282,  157  C.  C.  A.  474. 

Engel  Bros.,  of  New  York  City,  Conlen,  Brinton  &  Acker,  of  Phila- 
delphia, Pa.,  and  Joseph  G.  Engd,  of  New  York  City,  W.  J.  Conlen, 
of  Philadelphia,  Pa.,  and  Van  Vechten  Veeder,  of  New  York  City 
(Everett  H.  Brown,  Jr.,  of  Philadelphia,  Pa.,  on  the  brief),  for  plaintiff 
in  error. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (J.  P.  Kirlin  and  Cle- 
tus  Keating,  both  of  New  York  City,  of  counsel),  for  defendant  in  er- 
ror. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  May  16,  1916,  after  the  decision  of  the  ad- 
miralty suit  considered  in  the  opinion  handed  down  herewith  (250  Fed 
194,  162  C.  C.  A.  330),  the  Universal  Company  began  an  action  at  law 
with  a  warrant  of  foreign  attachment  against  tfie  Amie  Company  to 
recover  damages  for  its  breach  of  the  contract  of  sale  of  the  steamer 
Ada.  The  defendant  withdrew  the  steajner  April  6,  1916,  and  justi- 
fied its  action  on  the  ground  that  the  plaintiff  had  not  paid  an  install- 
ment of  charter  hire  due  April  4th  in  the  sum  of  $45,000  on  that  day ; 
the  contract  giving  the  defendant  the  right  of  "immediately"  withdraw- 
ing the  vessel  in  case  of  default. 

It  appeared  that  on  March  30th,  in  a  suit  of  one  Bemey  against  the 
steamer  Ada  and  the  defendant,  an  attachment  was  levied  on  all  mon- 
eys in  the  hands  of  the  plaintiff,  owing  to  the  defendant.  This,  of 
course,  prevented  the  plaintiff  from  making  payment.  By  stipulation, 
however,  between  the  parties  in  the  suit,  the  attachment  was  vacated 
and  an  order  signed  to  that  effect  April  4th  which  was  not  entered  until 
April  5th.  A  copy  of  the  proposed  order  was  sent  to  the  plaintiff's  at- 
torneys about  6  p.  m.  of  the  4th,  but  no  copy  of  the  order  entered  was 
ever  served. 

[1]  The  plaintiff  had  been  directed  to  pay  the  installment  of  $45,- 
000  to  the  Irving  National  Bank,  which  because  of  the  attachment  it 
could  not  do  on  the  4th.  The  bank's  authority  to  receive  the  payment 
was  withdrawn  without  notice  to  the  plaintiff,  so  that,  if  the  money 
had  been  tendered  on  the  5th,  the  tender  would  have  been  refused,  as 
it  was  when  tendered,  April  6th,  at  10  a.  m.  The  defendant,  by  substi- 
tuting no  one  to  receive  payment  in  place  of  the  bank,  made  tender  im- 
possible.   Judge  Mayer  charged  the  jury: 

"Ordinarily  there  would  be  very  little  on  this  branch  of  the  case  to  send 
to  you  at  all  as  a  matter  of  law.  But  as  a  matter  of  law  I  must  send  to 
you  a  single  question:  Do  you  believe  Mr.  Frankel  actually  did,  as  he  swears 
he  did  uncontradicted,  tender  this  money  on  the  morning  in  question  to  John- 
son at  the  Irving  National  Bank,  which  Johnson  refused  to  take?  And  when 
he  did  it,  was  he  able  and  willing  to  carry  out  his  contract,  and  was  that 
tender  made  In  good  faith?  If  your  answer  to  that  is  *Yes,'  you  must  find  for 
the  plaintiff.  Plaintiff  is  always  required  to  prove  his  case  by  a  fair  prepon- 
derance of  evidence.  There  has  been  no  doubt  cast  by  anybody  upon  that 
transaction;  that  is,  that  the  transaction  took  place  precisely  as  Frankel  said 
it  did ;  and  It  is  only  for  you  to  determine  whether  what  he  said  in  that  one 
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respect  Is  true.  But  I  charge  you  as  a  matter  of  law  that  from  the  imoontra- 
dlcted  evidence  in  this  case  the  Gth  of  April,  under  the  circumstances,  was  a 
fair  and  reasonable  time  within  which  to  make  the  tender  to  any  person  who, 
so  far  as  the  plaintiff  knew,  was  entitled  to  receive  that  tender.  Engel  Bros, 
had  not  produced  any  authority.  The  mere  say-so  of  an  attorney,  no  matter 
how  reputable,  that  he*  has  authority^  Is  of  no  consequence.  Morin  testified,  as 
read  to  you  this  morning,  that,  although  he  had  notified  the  Irving  National 
Bank  not  to  accept  this  money,  he  had  not  told  the  plaintiff,  or  any  repre- 
sentative of  the  plaintiff,  of  such  notification.  *He  who  runs  may  read,' 
and  the  inference  here  of  this  conduct  of  Morin's  Is  something  that  you  are 
fully  capable  of  drawing.  That  is  the  single  question  on  that  branch  of  the 
case  with  which  you  are  concerned,  and,  if  what  Mr.  Frankel  says  took  place 
at  the  Irving  National  Bank,  you  must  find  a  verdict  for  the  plaintiff." 

The  defendant's  exception  to  this  is  the  principal  assignment  of  er- 
ror relied  on.  No  other  person  having  been  appointed  to  receive  pay- 
ment, it  could  not  have  been  safely  made  thereafter  to  any  one.  We 
are  quite  satisfied  that  the  tender  to  the  bank  on  the  morning  of  the 
6th  was  effectual  and  sufficient  as  matter  of  law.  In  point  of  fact  the 
vessel  was  not  withdrawn  until  later  in  the  day,  about  12 :40  p.  m.,  and 
of  course  the  actual  use  of  her  was  not  withdrawn  until  the  inward 
cargo  shipped  by  the  Universal  Company  had  been  discharged  April 
24th,  after  which  date  the  plaintiff  had  no  use  of  her  at  all. 

[2]  The  next  assignment  of  error  is  that  the  judge  charged  the  jury 
that  they  were  not  to  take  into  consideration  what  was  subsequently 
done  in  Sweden  about  the  bill  of  sale.  The  defendant  had  agreed  to 
deposit  a  bill  of  sale  with  the  United  States  Mortgage  &  Trust  Compa- 
ny "as  soon  as  possible."  The  plaintiff  had  exercised  its  option  to  buy 
January  25th,  expressed  its  readiness  to  pay  the  balance  of  the  pur- 
chase money,  and  asked  for  a  bill  of  sale,  and  on  April  5th  had  ten- 
dered the  whole  balance  of  $65,000  and  interest  to  the  defendant's  at- 
torneys against  delivery  of  the  bill  of  sale  which  the  defendant  was 
not  prepared  to  make.  No  action  of  the  Swedish  government  would 
excuse  the  defendant  from  its  covenant  to  do  so,  there  being  no  excep- 
tion in  the  agreement,  like  that  common  in  charter  parties  and  bills  of 
lading,  of  arrests  and  restraints  of  princes.  Nor  did  the  evidence  ad- 
duced show  any  such  restraint  by  the  Swedish  government.  Therefore 
the  court  properly  held  as  matter  of  law  that  the  defendant,  having 
had  from  December  10,  1915,  to  April  5,  1916,  to  deposit  the  bill  of 
sale  with  the  United  States  Mortgage  &  Trust  Company,  had  breached 
its  contract  in  not  doing  so. 

[3]  The  defendant  next  objects  that  the  withdrawal  of  the  steamer 
April  6th  was  anticipatory  and  inoperative,  because  waived  by  the 
plaintiff.  Roehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct.  780,  44  L.  Ed.  953. 
The  alleged  waiver  is  founded  on  the  fact  that  the  plaintiff  directed  the 
master,  on  the  arrival  of  the  steamer  April  22d,  to  discharge  cargo  at 
a  certain  wharf,  which  the  defendant  refused  to  do ;  also  upon  the  fact 
that  the  plaintiff  left  the  name  of  the  Ada  on  its  advertised  schedules 
of  sailings  for  two  weeks  or  more  after  April  22d.  The  most  that 
could  possibly  be  said  in  favor  of  the  defendant  on  "these  facts  is  that 
it  gave  it  a  locus  poenitentiae  wherein  to  tender  the  bill  of  sale  in  fulfill- 
ment of  its  contract,  which  it  never  did.  On  April  24th  at  the  latest, 
the  contract  of  sale  was  presently  and  absolutely  broken,  so  that  this 
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action,  begun  May  16th,  was  not  premature,  and  nothing  that  the  plain- 
tiff did  previously  relieved  the  defendant  of  liability  on  its  contract. 

[4]  The  defendant  set  up  in  its  answer  as  a  defense  that  there  was 
pending  another  action  between  the  same  parties  for  the  same  cause  of 
action  in  the  admiralty  suit,  and  when  the  action  was  reached  for  trial 
moved  that  it  be  continued  pending  the  appeal  in  the  admiralty  cause, 
which  motion  was  denied.  The  exception  to  this  ruling  cannot  be  sus- 
tained, because  the  fact  of  the  pendency  of  the  admiralty  suit  appeared 
on  the  face  of  the  complaint  and  section  499  of  the  Code  of  Civil  Pro- 
cedure provides  that,  if  such  objection  be  not  taken  by  demurrer,  it  is 
waived. 

[5]  The  proofs  show  that,  owing  to  the  extraordinary  freight  rates 
prevailing  during  the  period  in  question,  there  was  a  market  value  for 
vessels,  depending  upon  their  carn^ing  capacity,  with  little  reference 
to*  their  age  or  other  qualities.  The  suit  being  for  the  payment  of 
money  resulting  from  a  breach  of  contract,  the  court  rightly  held  that 
interest  ran  upon  the  value  of  the  vessel  when  fixed  by  the  jury  with 
reference  to  market  rates,  and  directed  that  it  run  from  June  24,  1916, 
when  the  charter  period  would  have  terminated.  No  exception  raises 
the  question  whether  this  or  the  time  of  the  breach  of  the  contract  of 
sale  was  the  proper  date  from  which  interest  should  run. 

[8]  The  jury  found  the  value  of  the  vessel  to  be  $345,000,  from 
which  they  deducted  the  last  unpaid  installment  of  the  purchase  price, 
$20,000,  with  interest,  but  not  the  unpaid  instalhnent  of  $45,000,  be- 
cause it  had  already  been  'deducted  from  the  award  made  to  the  Uni- 
versal Company  in  the  admiralty  suit.  As  we  have  vacated  the  court's 
decree  in  that  suit  for  want  of  jurisdiction,  this  $45,000,  with  interest 
from  the  date  of  the  contract,  must  be  deducted.  We  see  no  merit  in 
the  other  assignments  of  error. 

The  judgment  will  be  affirmed,  if  the  plaintiff  file  a  remittitur  of  the 
above-mentioned  installment  of  the  purchase  price.  If  not,  it  will  be 
reversed,  and  a  new  trial  ordered. 


(250  Fed.  403) 

THE  BOLTON  CASTLE. 

WYLDE  v.  COWIN. 

(Circuit  Court  of  Appeals,  First  Circuit    April  26,  1918.) 

No.  1322. 

1.  Shipping  «=»84(2) — Unloading — Dangers — Cabe. 

Where  a  vessel  furnished  a  hoisting  tackle  and  gear  for  use  In  un- 
loading cargo,  it  owes  longshoremen,  engaged  in  unloading  the  vessel,  care 
commensurate  with  the  danger  from  the  breaking  of  gear. 

2.  Evidence  ^=s>7f5 — Presumpiions. 

The  unexplained  failure  to  produce  evidence  which  is  in  the  possession 
of  a  party  raises  a  presumption  that,  if  produced,  it  would  not  be  favor- 
able to  the  contention  of  the  party  possessing  it 

3.  SmrpiNG  <5=»86(2) — Injuries  to  Longshoreman — Negligence. 

On  a  libel  against  a  vessel  for  injuries  to  a  longshoreman,  resulting 
from  the  breaking  of  hoisting  gear,  evidence  held  to  warrant  a  finding  of 
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negligence  on  the  part  of  the  vessel  in  failing  to  discover  the  defect  tn  a 
pin  holding  a  block. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts;    Jas.  M.  Morton,  Judge. 

Libel  by  James  P.  Cowin  against  the  steamship  Bolton  Castle,  claim- 
ed by  John  Wylde.  From  a  decree  for  libelant,  claimant  appeals.  Af- 
firmed. 

John  M.  Woolsey,  of  New  York  City  (Edward  E.  Blodgett  and  Al- 
bert T.  Gould,  both  of  Boston,  Mass.,  Mark  W.  MaClay,  Jr.,  and  Kir- 
lin,  Woolsey  &  Hickox,  all  of  New  York  City,  and  Blodgett,  Jones, 
Bumham  &  Bingham,  of  Boston,  Mass.,  on  the  brief),  for  appel- 
lant. 

Julian  C.  Woodman,  of  Boston,  Mass.,  for  appellee. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

JOHNSON,  Circuit  Judge.  This  is  an  appeal  from  the  final  decree 
of  the  District  Court  of  Massachusetts  that  the  appellee,  who  was  li- 
belant in  the  court  below,  recover  damages  for  personal  injuries  re- 
ceived by  him  October  18,  1916,  while  at  work  as  a  longshoreman,  in 
unloading  cargo  at  Boston  from  the  steamship  Bolton  Castle. 

The  libelant  received  his  injuries  by  reason  of  the  breaking  of  a 
swivel  pin  in  a  block  at  the  foot  of  the  port  derrick,  on  the  forward  side 
of  the  foremast.  This  derrick  was  a  part  of  the  hoisting  apparatus  of 
the  vessel,  and  at  the  time  of  the  accident  was  being  used  to  carry 
loads  from  the  deck  to  the  wharf.  The  heel  of  the  derrick  was 
attached  to  the  foremast  upon  its  port  side,  about  6  feet  above  the  level 
of  the  deck,  and  connected  with  it  where  it  joined  the  mast  was  a  steel 
block  through  which  a  wire  rope  ran  to  a  winch  located  about  4  feet 
in  front  of  the  mainmast.  This  block  weighed  about  75  pounds.  It  had 
a  swivel  at  one  end  consisting  of  a  U-shaped  steel  forging  with  a  shank 
fashioned  into  a  pin  about  1^4  inches  in  diameter.  This  pin  passed 
through  a  hole  in  a  metal  strap  that  extended  across  the  head  of  the 
block,  and  was  clinched  on  the  inside  of  the  strap,  so  that  it  formed  a 
part  of  the  block.  This  U-shaped  forging  was  so  connected  to  a  cast 
steel  receptacle  riveted  to  the  mast  that  the  block  was  free  to  move 
vertically,  and  also  to  revolve  around  the  pin  of  the  swivel  and  follow 
the  direction  of  the  wire  rope  that  passed  through  it.  It  is  evident  that 
the  strain  upon  the  block  fell  almost  entirely  upon  the  head  of  the  pin 
inside  the  strap,  arid  that  the  pull  upon  it  was  designed  to  be  straight. 
To  accomplish  this  the  block  had  been  provided  with  a  universal  joint 
by  means  of  its  attachment  to  the  mast,  and  the  swivel. 

The  block,  after  its  manufacture  and  before  its  use,  had  been  tested 
for  an  8-ton  strain ;  but  the  load  which  was  being  carried  by  the  der- 
rick to  which  it  was  attached  at  the  time  of  the  accident  was  estimated 
at  only  900  or  1,000  pounds. 

The  Bolton  Castle  was  built  in  1914,  and  then  equipped  with  hoisting 
tackle  and  gear  for  loading  and  unloading  cargo,  of  which  the  block  in 
question  was  a  part.  It  is  not  in  dispute  that  the  block  was  made  by 
a  reputable  manufacturer,  and  proper  and  suitable  for  the  purpose 
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for  which  it  was  designed,  and  that  it  had  not  been  used  for  discharging 
more  than  eight  cargoes  before  the  accident.  The  vessel  was  badly 
damaged  by  a  fire  on  the  pier  at  which  she  was  lying  in  New  York,  in 
February,  1916,  and  the  steel  plates  upon  her  sides  and  decks  were 
warped.  The  fire  reached  the  bridge  deck  and  involved  that  part  of 
the  mast  where  this  block  was  attached.  The  extent  of  the  damage  was 
showti  by  the  fact  that  the  cost  of  repairs  upon  the  vessel  was  about 
$160,000.  After  the  fire,  the  whole  of  the  tackle  and  gear  connected 
with  the  ship,  including  that  used  in  loading  and  unloading  cargo,  was 
overhauled  and  inspected.  The  vessel  arrived  at  Boston  October  17, 
1916,  and  the  libelant  went  to  work  upon  that  day,  in  a  longshoremen's 
crew,  discharging  her  cargo.  He  worked  all  of  that  day  and  on  the 
morning  of  the  next  day  from  6  o'clock  to  9 :30  o'clock,  when  the  ac- 
cident occurred.  It  was  his  duty  to  turn  on  the  steam  and  operate 
the  winch  connected  with  the  port  boom,  which  took  the  load  from 
the  deck  and  carried  it  over  the  side  of  the  vessel  to  the  dock.  He 
stood  facing  the  forward  hatch,  with  his  back  toward  the  mast,  at  the 
time  of  the  accident.  The  fall  connected  with  the  derrick  had  been 
hooked  to  a  load  on  the  deck,  and  he  had  turned  the  steam  onto  the 
winch  and  raised  the  load  about  a  foot  from  the  deck,  and  the  boom 
had  carried  it  nearly  to  the  rail  of  the  vessel,  when  the  swivel  pin  broke 
within  about  one  quarter  of  an  inch  from  the  U-shaped  forging,  and 
the  block  was  pulled  upon  the  libelant  with  a  momentum,  due  to  its 
weight  and  the  strain  upon  it. 

[1  ]  The  hoisting  tackle  and  gear  were  furnished  by  the  vessel.  The 
pin  was  defective  and  unsafe,  and  the  vessel  is  liable  for  the  libelant's 
injuries  if  its  defective  condition  could  have  been  discovered  by  the 
exercise  of  reasonable  care  before  the  accident.  It  was  evident  that 
there  was  a  great  strain  upon  this  pin  when  a  load  was  being  carried  by 
the  derrick,  and  that,  if  it  broke,  the  heavy  steel  block  would  fly  off 
with  great  force  and  endanger  the  safety  of  the  workmen  who  were 
near  it.  Care  commensurate  with  this  danger  was  required  in  the  in- 
spection of  the  block,  and  the  fact  that  it  was  on  the  steamship  at 
the  time  of  the  fire  increased  the  necessity  for  careful  inspection. 

[2,  3]  The  swivel,  with  that  part  of  the  broken  pin  which  was  at- 
tached to  it,  was  preserved  by  the  chief  officer  of  the  vessel ;  but  the 
remaining  part  of  the  pin,  witih  the  head  upon  it,  was  picked  up  by  one 
of  the  fellow  workmen  of  the  libelant,  and  preserved.  Both  of  these 
parts  were  offered  in  evidence.  They  disclose  at  the  point  of  fracture 
three  breaks,  which  obviously  occurred  at  different  times.  The  new 
break  was  easily  distinguishable  from  the  older  ones,  which  involved  a 
large  part  of  the  cross-section  of  the  pin ;  one  being  about  one-quarter 
of  an  inch,  and  the  other  about  one-half  of  an  inch  in  depth,  and  both 
bearing  unmistakable  evidence  of  having  been  made  some  time  before 
the  last  break,  which  completely  severed  the  pin. 

The  block  with  the  metal  strap  upon  it,  through  which  the  pin  passed, 
and  upon  the  inside  of  which  it  was  headed  down,  was  not  in  evidence. 
If  it  had  been,  it  could  have  been  easily  determined  whether  the  old 
cracks  in  the  pin  could  have  been  seen  before  the  accident.  It  appears 
from  the  testimony  that  after  the  accident  the  chief  officer  substituted 
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a  new  block  for  the  old  one,  that  he  retained  the  U-shaped  forging, 
and  turned  it  over  to  the  agents  of  the  vessel ;  but  the  evidence  does 
not  disclose  what  disposition  was  made  of  the  old  block.  The  cmlj  di- 
rect testimony  in  regard  to  the  width  of  the  strap  was  that  given  by 
James  McNaught,  a  consulting  engineer,  who  was  a  witness  for  the 
claimant.  He  testified  that  the  width  of  the  strap  was  about  2\i 
inches  and  that  there  was  not  more  than  one-eighth  of  an  indi  play 
between  the  head  of  the  pin  and  the  strap,  and  that  if  it  had  been  more 
he  would  have  discarded  the  block  when  he  inspected  it  after  Ac 
fire ;  but,  as  the  length  of  the  pin  from  the  inside  of  the  strap  to  the 
metal  forging  was  about  1%  iilfches  in  length,  the  strap  could  not  have 
been  of  this  width.  Witnesses  for  the  Ubelant,  however,  testified  that 
from  the  amount  of  wear  shown  on  the  different  parts  of  the  pin  there 
was  slack  enough  between  the  strap  and  the  head  of  the  pin,  so  that 
the  crack  could  have  been  easily  discovered. 

We  are  unable  to  determine  the  width  of  the  strap  from  the  lines 
of  wear  upon  the  pin,  and  are  in  doubt  whether  the  old  breaks  could 
have  been  seen  or  not.  The  block  with  the  strap,  through  which  the 
pin  passed,  was  in  the  possession  of  the  vessel  after  the  accident :  it 
was  not  produced  at  the  trial,  and  no  explanation  was  g^ven  of  the  fail- 
ure to  produce  it.  The  failure,  unexplained,  to  produce  evidence 
which  is  in  the  possession  of  a  party,  raises  a  presumption  that,  if 
produced,  it  would  not  be  favorable  to  the  contention  of  the  party 
possessing  it.  Kirby  v.  Tallmage,  160  U.  S.  379,  16  Sup.  Ct.  34*», 
40  L.  Ed.  463 ;  Graves  v.  United  States,  150  U.  S.  120,  14  Sup.  Ct 
40,  37  h.  Ed.  1021 ;  Runkle  v.  Bumham,  153  U.  S.  216,  225.  14 
Sup.  Ct.  837.  38  L.  Ed.  694.  We  do  not,  however,  rely  upon  this 
presumption  in  reaching  our  conclusion  because  an  inspection  of 
the  pin  discloses  that  there  was  unequal  wearing  on  the  inside  of 
the  head  next  to  the  strap,  and  also  upon  the  sides  of  the  pin,  and 
we  are  convinced,  as  was  the  learned  District  Judge,  that  "originally 
the  pin  bore  almost  wholly  on  one  side,  as  the  wear  shows;  and  the 
load  was  for  a  long  time  carried  on  that  side  of  the  pin,  and  the  other 
side  did  very  little  work."  This  unequal  wearing  clearly  proves  that 
the  pin  must  have  been  bent,  by  reason  of  the  strain  upon  it  not  being 
in  the  direct  line  of  its  axis,  as  originally  designed,  but  at  an  angle  with 
it,  caused  by  the  uneven  surface  of  its  head. 

We  are  satisfied  that  the  crookedness  of  the  pin,  the  uneven  wearing 
upon  its  head,  and  its  failure  to  work  freely  as  a  swivel  could  be  plain- 
ly seen,  and  that  they  should  have  caused  the  vessel,  in  the  exercise  of 
the  degree  of  care  required  of  it  under  the  circimistances,  to  have  made 
such  an  examination  as  would  have  disclosed  the  old  cracks  in  it,  and 
that  it  therefore  was  chargeable  with  notice  of  them  and  the  defective 
condition  of  the  block,  and  solely  liable  for  the  injuries  received  by  the 
libelant. 

The  decree  of  the  District  Court  is  affirmed,  with  interest,  and  the 
appellee  recovers  his  costs  of  appeal. 
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(250  Fed.  407) 

THE  SATURNUS. 

(Circuit  Court  of  Appeals,  Second  Circuit     April  10,  1918.) 

No.  177. 

Shipping  ^s»l33 — Cabbiaoe  of  Goods — Bbeach  op  Executoby  Contract — 
Lien. 

Libelant  contracted  to  sell  a  large,  quantity  of  oil  cake  to  a  represen- 
tative of  the  Dutch  government  to  be  delivered  at  New  York  on  board 
vessels  to  be  furnished  by  the  purchaser.  One  of  such  vessels  refused 
to  go  to  the  pier  designated  by  libelant  for  loading,  and  libelant  was 
compelled  to  move  the  cargo,  at  considerable  expense,  to  a  distant  pier, 
which  it  did  under  protest.  The  contract  required  libelant  to  pay  de- 
murrage for  delay  beyond  the  specified  lay  days,  but  contained  no  pro- 
vision requiring  the  vessel  to  load  at  the  place  chosen  by  libelant  although 
that  was  required  by  the  custom  of  the  port  Held  that,  conceding  that 
her  refusal  was  a  breach  of  the  contract,  such  contract  so  far  as  related 
to  the  particular  vessel  was  then  executory,  and  that,  the  vessel  and 
cargo  not  having  at  that  time  assumed  the  relations  which  give  rise  to  a 
mutuality  of  liens  as  recognized  by  the  maritime  law,  although  they 
afterward  did,  there  was  no  lien  on  the  vessel  for  the  resulting  damages. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Suit  in  admiralty  by  the  Midland  Linseed  Products  Company  against 
the  steamship  Saturnus;  the  Koninklije  Nederlandsche  Stoomboot 
Maatschappji,  claimant.  Decree  for  claimant,  and  libelant  appeals. 
Affirmed. 

For  opinion  below,  see  242  Fed.  173. 

The  libel  alleges  that  the  Midland  Company  sold  to  certain  persons  a  large 
quantity  of  oil  cake,  deliveries  to  extend  over  several  months.  The  cake  was 
to  be  put  on  shipboard  at  New  York,  and  the  purchasers  agreed  In  writing 
to  pay  for  it  against  bills  of  lading,  to  give  three  weeks'  notice  of  readiness  of 
steamers,  and  that  the  Dutch  government  would  "tender  you  (Midland  Com- 
pany) steamers  to  load  full  cargoes  according  to  the  terms  of  the  Baltimore 
charter  party  Form  C,  with  the  exception  of  demurrage,"  which  was  to  be 
much  higher  than  the  rate  of  the  printed  form.  While  not  so  pleaded.  It  is 
admitted  that  the  cake  was  bought  for  and  belonged  to  the  government  of 
Holland. 

The  libel  alleges  that  libelants  were  "advised  by  the  agents  of  S.  S.  Satur- 
nus" that  that  steamer  "was  tendered  ♦  ♦  ♦  under  the  contract  of  sale" 
for  loading  a  full  cargo  of  cake.  Thereupon  libelants  ordered  her  to  a  cer- 
tain pier  to  load,  but  she  wrongfully  refused  to  go  there,  although  by  the 
custom  of  the  port  of  New  York  "and  under  said  Baltimore  charter  party 
Form  C"  she  was  bound  so  to  do.  The  steamer's  agents  then  notified  libelant 
that  she  would  receive  cargo  at  another  pier  several  miles  distant  from  the 
one  chosen  by  Midland  Company,  and  to  that  pier  libelants  under  protest 
transported  the  cake,  incurring  therefor  an  expense  of  $1,287.  These  charges 
were  for  lighters  and  tugs,  and  arose  necessarily  before  any  cake  went 
aboard  the  Saturnus,  or  came  into  the  possession,  custody,  or  control  of  any 
agent  of  the  vesseL 

No  charter  party  of  Saturnus,  either  in  the  Baltimore  form  or  otherwise, 
was  ever  made  to  libelant;  that  form  relates  solely  to  "heavy  grain" 
cargoes,  and  is  in  many  respects  wholly  unsuited  to  the  present  venture.  It 
does  contain  provisions  as  to  loading,  and  expressly  provides  for  demurrage 
for  delay  in  loading,  but  neither  expressly  nor  by  Implication  of  words  re- 
quires steamer  to  go  to  such  safe  pier  at  the  loading  port  as  might  be  chosen 

^s^For  other  cases  see  same  topic  ft  KET-NUMBElR  in  all  Key-Numbered  Digests  ft  Indexes 
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by  shipper  or  charterer.  The  plain  inference  from  the  exhibits  attached  to 
the  libel  is  that  the  Saturnus  was  under  the  complete  control  of  the  Dutch 
government,  and,  whether  formally  chartered  or  not,  looked  for  remuneration 
to  that  soyereign.  The  bills  of  lading  specifically  called  only  for  freight  "ac- 
cording to  agreement"  between  that  government  and  owners  of  ship. 

Peremptory  exception  was  filed  to  a  libel  in  rem,  by  claimant,  a  private  cor- 
poration owning  the  steamship,  as  follows:  *'The  breach  of  contract  alleged 
does  not  give  a  maritime  or  other  lien  against  the  Saturnus" — which  ex- 
ception was  sustained  and  libel  dismissed.    Libelants  appeal. 

Everett,  Clarke  &  Benedict  and  Herman  S.  Hertwig,  all  of  New 
York  City,  for  appellant. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Chaun- 
cey  I.  Clark,  of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  This  is 
not  an  action  for  breach  of  charter,  nor  to  enforce  a  maritime  lien  aris- 
ing upon  such  breach,  for  these  libelants  never  chartered.  Benevolent- 
ly reading  the  libel  and  exhibits,  the  most  favorable  statement  of  libel- 
ant's legal  position  is  that  the  Saturnus  was  offered  in  fulfilhnent  of  a 
nonmaritime  contract  for  the  sale  of  oil  cake,  of  which  her  owners 
presumptively  had  knowledge.  By  that  contract  Midland  Company  had 
agreed  to  furnish  a  cargo  for  a  ship  which  turned  out  to  be  the  Satur- 
nus and  to  furnish  a  cargo  within  the  time  limited  in  a  well-known 
printed  charter  form,  or  pay  demurrage  after  the  there  stipulated  lay 
days,  which  would  begin  on  tender  of  vessel  for  loading.  Therefore 
both  ship  and  consignor  had  agreed  to  manage  the  lading  according  to 
the  custom  of  the  port  unless  varied  by  the  charter  form.  That  form 
contains  no  special  provisions  as  to  loading  pier,  but,  by  the  custom,  a 
ship  at  New  York  must  go  where  ordered  by  shipper  if  the  place  is 
safe.  Libelant-shipper  named  such  a  place,  shipmaster  or  agent  re- 
fused to  go;  therefore  there  was  a  breach — ^not  of  a  charter  but  of 
what  in  effect  was  a  contract  of  affreightment,  and  for  a  full  cargo, 
which  is  maritime  in  its  nature.  On  exception  we  must  assume  it  as 
true  that  the  custom  of  the  port  is  as  pleaded,  and  is  to  be  read  into  the 
contract,  and  was  violated  to  libelant's  damage;  and  (since  no  argu- 
ment has  been  based  thereon)  we  pay  no  attention  to  any  matters  sug- 
gested by  the  obvious  truth  that  most  if  not  all  libelant's  dealings  were 
with  the  sovereign  of  Holland  as  a  disclosed  principal. 

It  being  agreed  that  no  lien,  and  therefore  no  right  in  rem,  exists 
for  the  breach  of  a  contract,  however  maritime  but  remaining  execu- 
tory (The  Ira  Chaffee  [D.  C]  2  Fed.  401,  The  Monte  A.  [D.  C]  12 
Fed.  331,  and  cases  cited),  the  libelant's  case  must  rest  on  one  thought 
which  may  be  put  in  several  ways :  (1)  Since  a  lien  exists  for  breach 
of  an  executed  affreightment  contract,  the  time  of  breach  is  immaterial. 
(2)  Lien  arises  out  of  performance  or  execution  of  contract,  and  there- 
fore also  time  is  immaterial.  (3)  The  rights  of  carrier  and  shipper  in 
respect  of  carriage  of  goods  by  water  are  mutual  and  reciprocal  and  so 
are  their  remedies ;  therefore,  since  the  shipowner  has  a  lien  on  cargo 
for  unreasonable  delays  in  loading,  the  rule  of  mutuality  must  include 
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a  Ken  on  ship  for  unreasonable  (i.  e.,  unlawful)  expenses  inflicted  upon 
the  shipper  in  respect  of  the  same  matter ;  and  the  additional  expense 
of  delivering  cargo  to  a  vessel  at  a  berth  violative  of  contract  is  the 
correlative  or  reciprocal  of  loading  delay. 

Such  arguments  suggest  that  the  more  corpplicated  the  modem  mari- 
time contract,  and  the  greater  therefore  the  possibility  of  partial 
breaches,  there  must  ensue,  if  this  libel  is  sustainable,  a  multiplication 
or  extension  of  Hens  not  hitherto  encountered  in  admiralty  jurispru- 
dence. This,  as  well  as  the  admitted  paucity  of  direct  authority  on  the 
point  presently  urged,  justifies  some  investigation  of  the  American  doc- 
trine of  maritime  lien  as  a  jus  in  re  or  proprietary  interest  in  the  thing 
proceeded  against  and  deemed  a  sort  of  defendant,  personification, 
whose  cause  may  be  presented  by  any  claimant  able  to  show  therein  a 
jus  of  his  own. 

Remembering  that  not  all  liens  have  the  same  history  or  reason  for 
existence,  that  bottomry  (e.  g.)  rests  on  an  express  hypothecation,  while 
the  lien  for  necessaries  is  justified  by  an  implied  pledge,  plus  the  as- 
sumed desire  of  the  ship  to  plough  the  seas,  and  also  that  not  every 
maritime  contract  (e.  g.,  insurance)  creates  or  supports  a  lien,  it  is  plain 
that  this  libel  rests  on  the  asserted  American  application  of  the  maxim, 
**Le  batel  est  oblige  a  la  marchandise  et  la  marchandise  au  batel."  ^ 
The  Maggie  Hammond,  9  Wall,  at  449,  19  L.  Ed.  772. 

At  this  date  it  is  idle  to  inquire  whether  it  was  with  logical  or  his- 
torical accuracy  that  the  freight  lien  which,  as  a  growth  of  the  custom 
evidenced  by  the  quoted  maxim,  reciprocally  bound  ship  and  cargo  to 
each  other,  was  declared  as  at  once  established  by  general  and  ancient 
maritime  law,  and  yet  to  be  neither  a  hypothecation  nor  the  privilege  of 
the  civil  law  (The  Bird  of  Paradise,  5  Wall,  at  555,  18  L.  Ed.  662),  but 
something  "dependent  on  possession  and  analogous  to  the  common-law 
lien  of  a  land  carrier"  (The  Bags  of  Linseed,  1  Black,  at  112,  17  L. 
Ed.  35),  and  not  arising  "until  some  lawful  contract  of  affreightment 
IS  made,  and  a  cargo  shipped  under  it"  (The  Freeman  v.  Buckingham, 
18  How.  at  188,  15  L.  Ed.  341).  We  must  now  assume  that  the  freight 
lien  of  American  admiralty  is  less  than  a  privilege  because  lost  by  un- 
qualified delivery  of  possession,  yet  more  than  the  possessory  lien  of 
common  law  because  creative  of  jus  in  re  rather  than  jus  ad  rem.^ 
Why  this  is  so  has  long  been  no  more  than  a  curiosity  of  legal  Htera- 
ture. 

The  affreightment  contract  before  us  presents  more  simply  than 
would  many  modern  charter  parties  with  their  numerous  incidental 
and  ancillary  provisions  this  question :  Is  a  maritime  lien  upon  hull  or 
cargo,  as  the  case  may  be,  the  normal  and  lawful  result  of  every  legal 
claim  of  damage,  due  to  any  violation  of  the  terms,  express  or  implied, 
of  a  contract  for  carriage  under  which  a  carriage  is  ever  actually  be- 

1  This  phrase  Is  caUed  by  a  recent  commentator  a  "brocard  du  Clelrac,"  but 
"ce  prindpe  r^sulte  de  la  lex  Rhodia  et  du  fragment  d'UIpien."  Henneblcq, 
Prlnclpes  de  Droit  Maritime  Compart,  Brussels  1904,  p.  316. 

2  For  a  summary  (by  Putnam,  Circuit  Judge)  of  ruling  cases  on  nature  of 
water  carriers'  liens,  and  its  reciprocal  nature,  see  Wellman  v.  Morse,  76  Fed. 
at  677,  22  0.  0.  A.  318. 
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gun  ?  The  inquiry  must  go  this  far,  because  no  reason  can  be  given  for 
upholding  the  presently  asserted  lien  that  will  not  also  support  a  multi- 
tude of  other  demands  quite  as  close  to  the  act  of  transport  as  is  the 
one  at  bar,  and  all  of  them  breaches  of  the  maritime  contract  of  af- 
freightment. 

It  appears  to  us  that :  (1)  The  lien  asserted  is  without  historical  ba- 
sis in  general  maritime  law;  (2)  it  has  been  in  substance  rejected  in 
America  by  a  preponderance  of  authority ;  (3)  is  not  in  its  nature  ben- 
eficial to  commerce,  nor  deserving  of  even  statutory  adoption — the  only 
way  it  can  obtain. 

1.  English  law  may  be  disregarded ; '  if  it  had  been  followed  a  cen- 
tury ago,  no  question  such  as  this  could  have  arisen,  as  is  abundantly 
shown  by  the  opinions  of  Justice  Story  and  sufficiently  recognized  in 
the  Supreme  Court  decisions  above  named. 

Having  gone  beyond  the  common-law  lien  of  England,  but  not  ac- 
cepted the  privilege  of  Continental  Europe  (as  we  assert),  yet  derived 
what  we  have  rather  from  Europe  than  Britain,  it  may  safely  be  said 
that,  if  no  privilege  arose  from  a  given  state  of  facts,  no  lien  (in  our 
sense)  based  on  such  facts,  can  be  asserted  to  have  historical  founda- 
tion. 

Before  the  codifications  of  the  Empire,  Pothier  *  set  forth  the  ac- 
cepted doctrine  of  privilege  for  freight,  i.  e.,  that  cargo  might  be  de- 
livered and  the  privilege  live  for  a  fortnight  unless  during  that  time 
sale  was  made  to  a  purchaser  without  notice.  This  passed  into  the 
Code  de  Commerce  (section  191  et  seq.)  with  the  mutual  privileges  of 
carrier  and  shipper  defined,  i.  e.,  the  ship  was  privileged  for  freight 
and  average  (i.  e.,  general)  and  the  shipper  for  average  and  safe  de- 
livery— above  all  creditors,*  and  this  allotment  of  privileges  was  and  is 
restrictive.*  But  this  limitation  of  rights  in  rem  was  not  a  creature  of 
the  Legislature,  for  section  191  "a  complete  les  dispositions  de  I'ordon- 
nance  de  1681  en  adoptant  le  Commentaire  de  Valin,  et  les  solutions 
donnees  par  la  jurisprudence,"^  and  that  the  Ordonnance  de  la  Marine 
was  a  compiled  statement  of  approved  general  sea  customs  is  a  mat- 
ter needing  no  citation. 

«  Its  present  state  as  to  the  frelpht  lien  is  well  summarized  In  Scrutton  on 
Charter  Parties,  §§  101  and  105,  while  damages  for  detention  or  demurrage  are 
by  contract  only.  See  a  review  of  the  cases  In  Grossman  v.  Burrlll,  179  U. 
S.  at  107,  21  Sup.  Ct.  38,  45  L.  Ed.  106,  and  of.,  Dunlop  v.  Balfour,  7  Asp. 
M.  C.  181. 

4  On  the  Maritime  CJontract,  translation  by  Caleb  Cushing,  Boston,  1821. 

5  Hennebicq,  ubl  supra. 

«  A  r<^nrd  de  Taffr^teur  le  privilege  sur  le  navire  est  restrelnt  aux  dom- 
mages-int^rets  qui  lul  sont  dus  pour  les  deux  eas  exprlm^  dans  Tartlcle  191 ; 
et  k  r^ard  du  capitaine  le  privilege  nVxlste  sur  le  mardiandlses  charg^es, 
que  pour  le  fret  seulement."  Caumont  Dlctlonnaire  du  Droit  Maritime,  Paris 
1867. 

T  Alauzet,  Commentaire  du  Code  de  Commerce,  Paris  1879.  vol.  5,  p.  52. 
And  see  Valin  to  the  eflfect  that  no  privilege  existed  in  a  shipper  who  for 
any  reason  took  off  his  goods  after  lading  or  who  was  prevented  from  loading; 
"11  est  evident  qu'a  cet  ^gard,  sa  a-Cance  est  simple  et  ordinaire,  sans  aucunu 
sorte  de  privilege"  (quoted  in  Boulay-Patay.  Paris,  1834,  vol.  1,  p.  150). 
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Nor  was  it  permissible  to  enlarge  privileges  by  analogy;  like  liens 
they  have  always  been  stricti  juris. •*  There  can,  we  think,  be  no  doubt 
that  never  was  a  privilege  properly  awarded  for  an  expense  put  on  a 
shipper  and  not  caused  by  physical  damage  to  goods  actually  carried 
and  by  the  act  of  transport. 

The  historical  argument  for  libelant  is  substantially  this:  The  law 
of  the  United  States  gives  a  lien  for  freight  and  demurrage  irrespec- 
tive of  any  stipulation  (Davis  v.  Smokeless  Fuel  Co.,  196  Fed.  753, 
116  C.  C.  A.  381),  and  though  demurrage  strictly  means  an  agreed  price 
reserved  in  charter  party  or  bill  of  lading  (The  J.  E.  Owen  [D.  C] 
54  Fed.  at  186,  Ben  Franklin  Co.  v.  Federal,  etc.,  Co.,  242  Fed.  43,  154 
C.  C.  A.  635)  and  is  therefore  a  creature  of  convention,  the  word  is  com- 
monly used  to  cover  damages  for  wrongful  detention,  and  at  both  load- 
ing and  discharging  ports.  The  reason  usually  assigned  for  securing 
such  nonconventional  damages  by  a  lien  on  cargo  is  that  "demurrage 
is  an  extended  freight,"  but  that  common  phrase  is  a  fiction,  and  no 
reason  at  all,  yet  the  lien  is  certainly  real  enough,  therefore  it  is  urged 
that  the  fictional  reason  be  disregarded,  and  the  real  lien  mutualized, 
thus  making  the  shipper's  opportunity  for  liens  on  the  ship  coextensive, 
in  time  at  least,  with  the  shipowner's  similar  rights  against  the  cargo. 

The  argument  as  to  what  ought  to  be  will  be  considered  later,  his- 
torically, only  what  is  possesses  importance.  The  English  rule  of  no 
lien  for  demurrage  or  detention  except  by  explicit  agreement  was  de- 
nied in  The  Hyperion's  Cargo,®  and  the  lien  now  universally  recognized 
in  the  United  States  asserted,  because  the  freight  lien  admittedly  exist- 
ed and  detention  damages  were  of  the  nature  of  freight,  i.  e.,  compen- 
sation for  using  a  ship ;  and  one  who  kept  a  ship  idle  was  using  her. 
History  may  have  been  misread,  the  reason  given  may  have  been  bad, 
and  its  recognition  as  covering  detention  at  loading  port  is  perhaps 
anomalous  (e.  g.,  Carleton  v.  367  Tons  of  Coal  [D.  C]  206  Fed.  346) ; 
but,  such  as  it  is,  it  is  the  only  reason  for  what  is  now  commonly  called 
the  demurrage  lien,  and,  if  that  reason  does  not  aid  libelant,  the  his- 
tory of  neither  English  nor  continental  admiralty  furnishes  assistance. 

Without  admitting  that  it  is  a  fiction  to  identify  demurrage  and  de- 
tention with  freight,  it  is  not  only  plain  that  this  now  historic  American 
doctrine  does  not  furnish  ground  for  the  lien  here  asserted,  but  the  le- 
gal condition  of  "dead  freight"  in  respect  of  lien  affords  strong  historic 
argument  against  it. 

"Freight,  dead  freight,  and  demurrage"  are  historically  bracketed 
together  in  charters  as  the  subjects  of  lien.  No  English  or  American 
court  has  (so  far  as  we  can  discover)  ever  supposed  that  there  was  a 
lien  for  dead  freight,  and  certainly  there  never  was  a  privilege  there- 

8Les  privileges  sont  de  droit  ^troit.  On  ne  doit  jamais  en  oette  matiere 
argiimenter  par  des  cons^ucnees  ni  par  dea  Identit^s,  il  faut  que  le  privilt^ge 
soit  ^tabli  par  la  loi  mOme**  (Boulay-Patay,  ut  supra,  p.  149).  And  for  fur- 
ther citations  as  to  privilege  claimed  by  shipper  for  delay — and  refused — 
see  The  Ripon  City,  102  Fed.  at  182,  42  C.  C.  A.  247. 

9  2  Low.  93.  Fed.  Cas.  No.  6,9S7,  and  affirmed  as  Donaldson  v.  McDowell, 
Holmes,  290,  Fed.  Cas.  3,985.     It  is  no  small  tribute  to  the  late  Judge  John 
Lowell  that  the  lower  court  decision  is  the  one  always  quoted. 
162  C.C.A.— 31 
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for  ^^  by  ancient  maritime  custom.  The  text-writers  are  unanimous  as 
to  its  nonexistence  (Parsons  on  Maritime  Law  [Ed.  1859]  vol.  1,  p. 
244;  Henry,  Admiralty  Courts  of  United  States  [Ed.  1885]  p.  172), 
and  it  was  so  assumed  in  The  Ripon  City,  supra. 

One  who  agrees  to  load  a  full  cargo  and  neglects  to  do  it  commits 
an  especially  plain  breach  of  the  affreightment  contract,  yet  the  car- 
rier has  no  lien  on  what  is  laden,  in  respect  of  what  is  not.  That  a 
common-law  or  possessory  lien  could  hardly  exist  on  that  which  was 
not  in  possession  is  easily  admitted,^^  but  that  no  seaman  or  shipowner 
has  (we  believe)  ever  asserted  such  a  maritime  lien  unsupported  by 
charter  party  is  the  strongest  evidence  of  the  historic  meaning  of 
Cleirac's  "clever  phrase,"  i.  e.,  that  the  mutual  obligations  of  the  per- 
sonified ship  and  personified  cargo  begin  when  they  are  in  charge  of 
the  same  master,  i.  e.,  the  captain,  and  cover  only  what  occurs  during 
that  period  of  union.  In  the  United  States  this  union,  in  contemplation 
of  law,  begins  when  the  ship  is  ready  to  receive  cargo,  and  ends  when 
a  reasonable  time  has  elapsed  for  putting  it  overside.  And  delay  by  the 
ship  in  discharging  merely  extends  the  charterer's  or  consignee's  time 
wherein  to  receive — they  have  no  cause  of  action  (much  less  lien) 
against  ship  or  owner  for  such  delay  (Milburn  v.  Federal,  etc.,  Co.,  161 
Fed.  717,  88  C.  C.  A.  577,  Empire,  etc.,  Co.  v.  Philadelphia,  etc.,  Co., 
77  Fed.  at  920,  23  C.  C.  A.  564,  35  L.  R.  A.  623),  in  the  absence  of  spe- 
cial agreements  to  that  effect.  To  hold  that  freight  money  or  some 
substitute  for  it  began  a  reasonable  time  after  ship  ready  to  receive 
cargo  is  now,  whatever  its  original  justification  or  lack  of  it,  law;  but 
the  only  reason  ever  given  for  the  holding  is  no  reason  for  granting 
a  lien  on  a  ship  for  refusing  to  go  to  a  particular  loading  place. 

We  therefore  think  that  the  history  of  maritime  jurisprudence  af- 
fords no  evidence  that  anywhere  has  the  lien  contended  for  been  ad- 
mitted. 

2.  Reported  American  decisions  thought  applicable  are  of  two  class- 
es :  (1)  Those  leaning  for  support  on  the  maxim  of  The  Freeman,  su- 
pra, that  the  mutual  rights  (i.  e.,  liens)  of  shipper  and  carrier  do  not 
arise  until  contract  made  and  cargo  shipped;  and  (2)  those  looking 
rather  to  the  nature  of  the  mutuality  arising  upon  union  of  goods  and 
ship,  and  deducing  rights  and  liabilities  therefrom.  Cases  of  the  first 
kind  are  germane  to  the  contention  that  any  breach  of  affreightment 
contract  will  support  a  proceeding  in  rem  if  and  "as  soon  as  goods  are 
laden ;  while  the  second  class  apply  when  libelant  asserts  his  lien  as  the 
logical  result  of  mutuality  of  remedy. 

To  make  lien  depend  on  its  relation  to  a  point  of  time,  i.  e.,  the  date 
of  delivery  to  ship,  is  perhaps  fictional  or  mechanical  rather  than 
thoughtful,  ye:  for  lack  of  a  better  line  of  demarcation  has  long  been 
well  known  in  matters  of  statutory  liens  of  mechanics  and  others. 

In  The  Ask  (D.  C.)  196  Fed.   165,  ship's  alleged  wrongful  delay 

1 0  Caumont  (supra)  p.  179,  expresses  the  opinion  that  under  the  Code  Na- 
poleon the  captain  might  retain  the  cargo  until  his  claim  for  empty  spaces 
was  satisfied.  This  is  a  very  different  thing  from  the  privileges  preserved 
from  older  law  by  the  Code  de  Commerce. 

11  Phillips  V.  Ross,  16  East,  547,  Birley  v.  Gladstone,  3  M.  &  S.  205b 
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caused  waiting  cargo  to  spoil,  and,  after  lading,  a  lien  was  asserted  for 
antecedent  damages.  The  delay  was  adjudged  excusable,  but  Mc- 
Pherson,  J.,  pointed  out  that  any  lien  came  into  existence  "at  the  time 
injury  was  done,"  the  necessary  inference  being  that,  as  nothing  was 
laden  at  date  of  injury,  there  was  nothing  to  which  the  lien  could  then 
attach,  and  there  certainly  cannot  be  a  lien  in  nubibus  waiting  to  de- 
scend. 

In  Guffey  v.  Alaska,  etc.,  Co.,  130  Fed.  271,  64  C.  C.  A.  517,  a  shipper 
delivered  his  goods  to  a  carrier  and  got  a  bill  of  lading  for  a  particular 
vessel  then  at  sea.  That  vessel  never  took  the  goods,  but  the  delivery 
did  not  produce  a  lien.  And  to  the  same  effect,  under  different  facts. 
The  Garonne,  160  Fed.  847,  87  C.  C.  A.  651. 

In  The  Priscilla,  114  Fed.  836,  52  C.  C.  A.  470,  libelant  took  passage 
on  a  steamer,  and  some  hours  before  embarking  delivered  his  baggage 
to  the  shipowner  but  not  on  shipboard.  Some  baggage  was  lost,  but 
before  it  came  aboard,  and  the  passenger  was  duly  carried  as  per  agree- 
ment with  the  rest  of  his  luggage ;  but  he  was  by  this  court  denied  a 
lien  for  what  had  been  lost. 

The  Hiram  (D.  C.)  101  Fed.  139,  is  considered  authority  against 
the  lien  here  asserted,  and  The  Habil  (D.  C.)  100  Fed.  120,  expresses 
the  same  view.  Hoadley  v.  The  Lizzie  (C.  C.)  39  Fed.  45,  presented 
facts  appropriate  for  opinion,  and  lien  was  awarded;  apparently  the 
point  was  conceded. 

In  the  second  class  of  decisions  are  two  of  Judge  Morris  of  the 
Maryland  district,  which  undoubtedly  hold  with  libelant,  one  a  case  of 
keeping  cargo  for  a  wrongfully  delayed  and  chartered  vessel,  and  the 
other  of  shutting  out  cargo.  Decision  goes  on  the  nature  of  contract, 
as  we  read  the  opinion.  The  J.  C.  Stevenson  (D.  C.)  17  Fed.  540,  The 
Alvah  (D.  C.)  59  Fed.  630,  reversed  on  another  point,  77  Fed.  315,  23 
C.  C.  A.  181. 

On  the  other  hand,  in  The  EH  Whitney,  1  Blatch.  360,  Fed.  Cas.  No. 
4,345,  Justice  Nelson  affirming  Judge  Betts  summarily  denied  a  lien  as- 
serted by  a  shipper  against  a  ship  whose  capacity  had  been  falsely  mis- 
represented to  his  injury  as  shipper.  The  point  was  necessarily  in- 
volved, and,  while  the  judgment  is  not  reasoned,  as  authority  there 
was  nothing  superior  to  the  judges  concerned  at  the  date  of  decision. 

The  General  Sheridan,  2  Ben.  294,  Fed/Cas.  No.  5,319,  expresses  on 
suggestive  facts  the  opinion  of  Justice  Blatchf ord  that : 

"Any  duty  that  may  be  violated  by  the  owner  or  master  before  the  cargo  is 
put  aboard  is  not  a  duty  of  the  vessel,  and  therefore  the  vessel  cannot  be  in 
default" 

In  the  S.  L.  Watson,  118  Fed.  at  952,  55  C.  C.  A.  439,  there  was 
considered  a  contract  by  a  transportation  line  to  carry  full  cargoes  by 
several  boats,  and  all  cargoes  by  some  boat  of  the  line,  which  con- 
tract was  partially  executed,  but  any  lien  against  any  or  all  boats  of 
the  line  was  refused  in  respect  of  cargoes  shut  out,  the  court  re- 
marking that  no  lien  arose  "except  in  connection  with  some  visible 
occurrence  relating  to  vessel  or  cargo." 

The  reasons  of  Addison  Brown,  J.»  for  finding  a  lien  for  damages 
by  delay  to  the  return  cargo  on  a  diartered  round  voyage,  in  The 
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GiuHo  (D.  C.)  34  Fed.  at  911,  are  instructive,  as  is  tlie  discussion  in 
The  Ripon  City,  supra,  though  in  neither  case  was  the  present  point 
involved.  But  in  both  decisions,  had  the  contention  of  the  libelant 
here  been  accepted,  or  even  thought  of,  it  would  certainly  have  been 
considered. 

The  weight  of  whatever  authority  exists  is  against  libelant;  and, 
indeed,  considering  how  often  similar  disagreements  have  occurred, 
the  novelty  of  the  present  claim  is  a  potent  argument  against  it. 

3.  This  litigation  exemplifies  a  common  tendency  to  regard  any  float- 
ing property  used  in  the  performance  of  contract,  as  in  some  sort  a 
pledge  or  surety  for  satisfactory  performance;  such  security  to  be 
enforced  by  asserted  maritime  Ren.  No  such  principle  is  known  to  the 
admiralty.  The  ancient  and  customary  lien  of  the  sea  is  not  main- 
tained, nor  was  it  created  (so  far  as  history  reveals  its  origin)  for  the 
convenience  or  assurance  of  parties,  but  for  the  encouragement  of  com- 
merce and  shipping  as  a  presumed  benefit  to  the  public,  in  respect  of 
an  occupation  hazardous  and  uncertain  beyond  most  land  ventures. 

In  respect  of  carriage  of  goods  in  particular,  every  public  benefit  has 
for  centuries  been  deemed  obtained  when  goods  were  liable  for  freight, 
and  ship  for  safe  and  sound  delivery  of  goods,  the  mutuality  of  rela- 
tion thus  growing  out  of  the  act  of  transport,  not  the  making  of  a  con- 
tract for  transportation.  Anything  more  than  this  ^^  multiplies  secret 
liens  and  hampers  instead  of  advances  ease  and  freedom  of  commerce. 
Merchant  and  mariner  alike  subject  their  property  to  the  municipal 
law  of  every  country  into  which  their  venture  comes,  but  a  maritime 
lien  is  as  near  an  approach  to  jus  gentium  as  can  be  found  in  private 
jurisprudence,  and  any  extension  thereof  not  intematicMially  well 
founded  is  to  be  opposed  as  jealously  as  is  a  denial  of  its  accepted  ex- 
tent. 

The  foregoing  considerations  lead  to  affirmance  with  costs  of  the 
decree  below. 

i«  It  Is  worth  noting  that  in  America  we  have  also  based  the  lien  for  general 
average  on  possession  only,  thereby  following  England  rather  than  modem 
Continental  Europe,  Lowndes  Gen.  Av'ge,  5th  Ed.,  p.  384 ;  COe  Gen.  Av'ge  in 
U.  S.,  p.  74.    For  French  treatment,  see  Valin,  Infra,  vol.  2,  p.  535. 

Note. — Valin  Ed.  1828,  by  Becane,  2  vols.,  may  be  referred  to  for  text  of 
the  Ordonnance.  For  correspondence  with  Code  de  Commerce  see  vol.  1,  p. 
3^7,  and  for  the  commentator's  view  of  the  origin  of  Cleirac's  saying  and 
limitations  of  privilege,  voL  2,  p.  24. 
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(250  Fed.  415) 

ERIE  R.  CO.  V.  DOWNS. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    April  10,  19ia) 

No.  207. 

1.  CoMifERCE  ^=5>27(7)^Bmploteb8*  Liability  Act — Employment  in  'Inter- 

state COMMEBCE." 

A  switchyard  brakeman  was  a  member  of  a  crew  attached  to  a  switch 
engine,  and  his  day's  work  was  in  s\\itching  cars  in  interstate  and  intra- 
state commerce.  He  had  just  assisted  in  switching  a  string  of  50  or  60 
cars,  some  of  which  were  loaded  with  interstate  shipments,  and  was  re- 
turning to  his  engine  when  he  was  struck  and  injured.  Held,  that  his 
return  was  so  immediately  connected  with  his  previous  act  as  to  be  a 
necessary  incident  thereto,  and  that  he  was  at  the  time  of  his  Injury  em- 
ployed in  interstate  commerce,  within  the  meaning  of  Employers'  Ina- 
bility Act  April  22, 1908,  c.  149,  $  1,  35  Stat.  65  (Comp.  St.  1916,  S  8657). 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.l 

2.  Masteb  and  Sebvant  «=»278(18).  289(29) — ^Action  fob  Injuby  to  Sebvant 

— Negligence  and  Contkibutoby  Negligence. 

Plaintiff,  who  was  a  brakeman  in  defendant's  switchyard,  in  the  course 
of  duty,  and  when  it  was  dark,  or  nearly  so,  started  to  pass  through  a 
space  of  15  or  20  feet  between  cars  standing  on  a  track,  when  a  single 
car  at  one  side  was  struck  with  great  force  by  another,  and  plaintiff  was 
overrun  and  injured.  The  moving  car  had  been  cut  out  and  allowed  to 
run  down  quite  a  steep  grade,  with  no  light  and  no  brakeman  upon  it  to 
control  its  speed.  This  was  not  in  accordance  with  the  rules  or  custom  of 
the  yard.  In  the  usual  course  employee  were  crossing  the  tracks  at  all 
times,  and  this  was  known  to  defendant  Held,  that  there  was  evi- 
dence to  sustain  a  finding  of  defendant's  negligence,  and  also  that  it 
could  not  be  said,  as  matter  of  law,  that  plaintiff  was  chargeable  with  con- 
tributory negligence. 

3.  Teial  ^=»350(6) — Special  Issues — Instbuctions — ^Assumed  Risk. 

Where  the  court,  in  an  action  by  an  employ^  to  recover  for  an  injury, 
instructed  the  jury  fully  and  correctly  on  the  issue  of  assumption  of 
risk,  and  that,  if  they  found  that  plaintiff  had  assumed  the  risk,  he  could 
not  recover,  it  was  not  reversible  error  to  refuse  to  submit  such  issue  by  a 
special  question. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  at  law  hy  John  Downs  against  the  Erie  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Certiorari  denied  38  Sup.  Ct.  583,  247  U.  S.  522,  62  U  Ed.  1247. 

The  plaintiff  in  error  will  be  hereinafter  referred  to  as  defendant,  and  the 
defendant  in  error  as  plaintiff.  The  plaintiff  is  a  citizen  of  New  Jersey. 
The  defendant  is  a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  New  York.  The  plaintiff  brought  an  action  under  the  federal  Em- 
ployers* Liability  Act  to  recover  damages  for  personal  injuries  sustained 
by  him  while  in  the  employ  of  defendant.  He  obtained  a  verdict  from  a  jury 
for  $22,500,  which  the  trial  court  reduced  to  $20,000. 

The  plaintiff  was  a  yard  brakeman,  and  was  struck  down  and  run  over  by 
a  car  In  the  defendant's  yard  at  Jersey  City,  as  a  result  of  which  he  lost  his 
right  arm.  It  is  claimed  the  accident  occurred  by  reason  of  the  defendant 
permitting  cars  to  move  about  its  yard  while  It  was  dark,  without  providing 
lights  on  the  cars  or  brakemen  to  control  the  movement  of  the  cars  or  to 
warn  of  their  approach.    The  plaintiff  had  been  employed  in  the  yardB  for  19 

^s>For  oUier  cases  see  same  topic  &  KET-NTJMBBR  in  all  Key-Nambered  Digests  A  Indexes 
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years.  The  yard  was  divided  into  various  subyards,  and  the  accident  occur- 
red in  what  is  Icnown  as  **Yard  A,"  and  the  cars  in  that  yard  are  sent  over 
what  is  called  the  North  Hump."  This  hump  is  10  feet  high,  and  it  descends 
sharply  for  a  distance  of  300  feet  at  a  grade  of  3.8,  and  then  tapers  gradually 
for  about  500  feet  to  a  level  grade.  The  cars  come  from  a  receiving  yard 
(yard  D)  into  yard  A,  whldi  is  a  classification  yard,  and  as  they  reach  the 
top  of  the  hump  they  are  cut  off  in  "cuts"  of  from  1  to  20  cars,  and  are  per- 
mitted to  roll  down  the  hump  by  gravity  into  some  one  of  the  21  tracks 
which  that  yard  contains,  where  they  are  made  up  into  trains  for  different 
points. 

The  plaintiff  had  served  as  brakeman,  conductor,  and  yardmaster.  On  the 
day  in  question  he  was  serving  as  a  freight  brakeman  in  a  crew  engaged  in 
switching  cars.  He  testified  that  just  previous  to  the  injury  he  had  been 
engaged  with  his  engine  in  an  operation  consisting  of  moving  about  50  or  60 
cars  from  yard  A  into  yard  E,  and  was  protecting  the  rear  end  of  the  string 
of  cars  so  moved.  That  operation  being  concluded,  he  left  that  string  of  cars 
to  return  and  pick  up  his  engine  in  yard  A ;  the  engine  being  about  50  cars 
away  from  him.  To  regain  his  engine  he  had  to  cross  a  number  of  tracks, 
and  as  he  approached  the  track  on  which  he  was  injured  he  looked,  he  said, 
to  the  east  and  to  the  west.  He  saw  a  car  standing  to  the  east  and  some  to 
the  west,  with  an  open  space  of  15  or  18  feet  between.  He  could  see  nothing 
coming  on  the  track  from  either  direction  and  started  to  cross.  As  he  took 
one  step  beyond  the  first  rail  he  heard  a  crash,  and  was  knocked  down  and 
run  over.  A  car  had  come  down  the  humpi  and  crashed  into  the  stationary 
car,  which  knocked  him  down  and  ran  over  him.  The  force  of  the  impact 
was  such  as  to  drive  the  car  collided  with  over  90  feet,  even  against  the  re- 
sistance afforded  by  the  weight  of  the  cars  standing  9  or  10  feet  to  the  west 
of  the  plaintiff.  There  was  no  one  on  the  colliding  car  at  the  time  to  control 
its  speed  or  give  warning.  The  practice  was  for  the  conductor  in  charge  of 
a  switching  crew  to  have  brakemen  varying  in  number  mount  the  cars  as 
they  were  cut  off  at  the  top  of  the  hump  and  ride  them  down  the  hump  into 
the  classification  tracks,  so  as  to  control  their  speed  and  that  no  damage 
would  be  done.  It  sometimes  happened,  even  at  night,  that  a  conductor 
would  drop  2  or  3  empty  cars  down  the  hump,  without  a  brakeman  in  charge 
and  without  lights,  when  he  knew  that  there  was  a  long,  clear  space  on  the 
track  along  which  the  cars  could  run  gradually  until  they  came  to  a  stop. 

The  accident  happened  on  November  23,  1916,  a  little  after  5  o'clock  in  the 
afternoon.  It  was  raining  and  getting  dark,  and  the  plaintiff  and  the  other 
members  of  his  crew  had  their  lamps  lighted. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (William  C.  Cannon, 
R.  L.  Von  Bemuth,  and  Coulter  D.  Young,  all  of  New  York  City,  of 
counsel),  for  plaintiff  in  error. 

Sydney  A.  Syme,  of  Mt.  Vernon,  N.  Y.,  for  defendant  in  error. 

.  Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  In- 
asmuch as  the  action  has  been  brought  under  the  federal  Empfoyers* 
Liability  Act,  the  first  question  to  be  determined  is  whether  at  the 
time  of  his  injury  the  plaintiff  was  actually  engaged  in  interstate  com- 
merce. If  he  were  not  so  engaged,  we  need  not  inquire  further.  To 
maintain  the  action  it  must  appear  that  at  the  time  of  the  injury  he 
was  employed  in  moving  or  handling  cars  engaged  in  interstate  com- 
merce, or  performing  an  act  so  directly  and  immediately  connected 

1  There  was  no  direct  evidence  in  the  case  as  to  where  the  colliding  car 
came  from.  The  clrcrumstances  indicate  quite  conclusively,  however,  that  it 
came  from  the  hump. 
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with  the  act  of  moving  or  handling  such  cars  as  to  be  a  part  of  it 
or  a  necessary  incident  thereto.  From  what  has  already  been  said,  it 
is  apparent  that  he  had  been  engaged  in  shifting  a  string  of  cars  from 
yard  A  to  yard  E.  It  is  conceded  that  some  of  the  cars  in  that  string 
were  engaged  in  interstate  commerce.  Some  of  the  cars  contained 
freight  transported  from  other  states  into  the  state  of  New  Jersey,  and 
siome  of  the  cars  contained  freight  which  was  being  transported  from 
the  state  of  New  Jersey  to  other  states,  and  remaining  cars  contained 
freight  which  was  being  transported  between  points  wholly  within  the 
state  of  New  Jersey;  and  it  was  stipulated  that  the  next  switching 
movement,  subsequent  to  the  occurrence  of  the  accident,  which  was 
made  by  the  switch  engine  and  switching  crew  to  which  plaintiff  be- 
longed, consisted  in  moving  three  cars  containing  coal  which  had  been 
transported  from  the  state  of  Pennsylvania  into  the  state  of  New 
Jersey. 

The  defendant  insists  that  the  plaintiff  had  completed  the  switching 
operation  he  had  been  engaged  in,  and  was  injured  while  on  the  way 
back  to  receive  orders  which  would  require  the  beginning  of  a  new 
operation.  On  the  other  hand,  the  plaintiff  argues  that  the  engagement 
was  not  completed  until  he  had  rejoined  his  engine,  and  that  his  walk- 
ing back  for  that  purpose  was  necessarily  the  final  act  in  the  operation 
first  engaged  in.  The  defendant  relies  upon  Erie  Railroad  Company 
V.  Welsh,  242  U.  S.  303,  37  Sup.  Ct.  116,  61  L.  Ed.  319,  and  insists 
that  the  facts  in  that  case  are  similar  to  those  in  this.  In  that  case 
the  plaintiff  was,  and  for  some  time  had  been,  a  yard  conductor,  en- 
gaged in  miscellaneous  services  in  the  way  of  switching  and  breaking 
up  and  making  trains  under  the  orders  of  the  yardmaster,  and  had 
to  apply  frequently  to  the  latter  for  such  orders.  On  the  night  of  the 
accident  the  plaintiff,  with  a  yard  crew,  took  a  freight  car  loaded 
with  merchandise  destined  to  a  point  without  the  state  into  the  classifi- 
cation yard,  and  placed  it  on  a  siding,  where  it  was  left,  then  proceeded 
a  short  distance  further  with  an  intrastate  caboose,  and  left  it  on  a 
different  track,  then  took  the  engine  to  a  water  plug  and  took  on  water, 
and  started  back  with  the  engine  to  the  yard  from  which  it  originally 
came,  slowing  down  on  the  way  near  the  yardmaster's  office*  where 
the  plaintiff  jumped  off  to  get  further  orders.  In  jumping,  his  feet 
became  entangled  in  signal  wires,  and  he  was  thrown  under  the  engine 
and  injured.  It  appeared  that  the  orders  he  would  have  received,  bad 
he  not  been  injured  on  his  way  to  the  yardmaster's  office,  would  have 
required  him  immediately  to  have  made  up  an  interstate  train.  The 
court  held  that  he  could  not  maintain  his  action,  as  he  was  not  at 
the  time  engaged  in  interstate  commerce. 

We  do  not,  however,  agree  that  the  facts  in  that  case  are  so  similar 
to  the  facts  in  this  case  that  the  decision  in  that  must  be  regarded  as 
decisive  in  this.  There  were  three  distinct  acts  involved  in  that  case. 
The  first  was  an  act  in  interstate  commerce.  The  second  was  in 
intrastate  commerce.  The  third  act  of  taking  on  water  may  be  disre- 
garded as  being  preparatory  to  whatever  work  might  next  be  engaged 
m.  The  act  of  intrastate  commerce  intervened  between  the  act  of  in- 
terstate commerce  and  the  injury.    The  Supreme  Court  of  Ohio  had 
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held  that  the  plaintiff  was  not  at  the  time  of  the  injiuy  employed  in 
interstate  commerce.  The  case  was  taken  to  the  Supreme  Court  of 
the  United  States.    The  court  said : 

"The  question  remains  whether  he  was  performing  an  act  so  directly  and 
immediately  connected  with  his  previous  act  ♦  ♦  ♦  as  to  be  a  part  of  it 
or  a  necessary  incident  thereto.  •  ♦  ♦  And  this  depends  upon  whether 
the  series  of  acts  that  he  had  last  performed  was  properly  to  be  regarded  as 
a  succession  of  separate  tasks  or  as  a  single  and  indivisible  task.*' 

The  court  held  that  it  could  not  say  that  the  Ohio  courts  had  com- 
mitted manifest  error  and  affirmed  the  judgment.  The  case  is  clearly 
distinguishabJe  from  the  one  under  consideration,  for  here  the  act  prior 
to  the  injury  was  an  act  of  switching  cars  engaged  in  interstate  com- 
merce; and  in  returning  therefrom  to  the  engine  his  act  was  so  im- 
mediately connected  with  his  previous  act  as  to  be  a  necessary  incident 
thereto. 

In  Erie  Railroad  Company  v.  Winfield,  244  U.  S.  170,  37  Sup.  Ct. 
556,  61  L.  Ed.  1057,  the  action  was  brought  to  recover  for  the  death 
of  an  employe  in  charge  of  a  switch  engine  in  the  carrier's  yard.  In 
concluding  his  work  for  the  day.,  the  employe  took  his  engine  to  the 
place  where  it  was  to  remain  for  the  night  and  started  to  leave  the 
yard.  His  route  lay  across  some  of  the  tracks,  and  while  passing  over 
one  he  was  struck  by  an  engine,  and  soon  died  from  the  injuries  re- 
ceived. Some  of  the  cars  switched  during  the  day  were  engaged  in 
interstate  commerce,  and  others  in  intrastate  commerce.  The  court 
held  that  in  leaving  the  carrier's  yard  at  the  close  of  his  day's  work  the 
deceased  was  but  discharging  a  duty  of  his  employment.  It  was  a 
necessary  incident  of  his  day's  work,  and — 

"no  more  an  incident  of  one  part  than  of  another.  His  day's  work  was  In 
both  interstate  and  intrastate  commerce,  and  so,  when  he  was  leaving  the 
yard  at  the  time  of  the  injury,  his  employment  was  in  both.  That  he  was 
employed  in  interstate  commerce  Is  therefore  plain,  and  that  his  employment 
also  extended  to  intrastate  commerce  is  for  present  purposes  of  no  impor- 
tance." 

In  the  case  now  under  consideration  the  plaintiff  was  a  member  of 
a  crew  attached  to  a  switch  engine,  and  his  day's  work  was  in  switch- 
ing cars  in  interstate  and  intrastate  commerce.  He  had  just  switched 
a  string  of  50  or  60,  all  on  the  same  string,  and  some  of  the  cars  trans- 
ported freight  which  came  from  other  states  into  the  state  of  New 
Jersey,  and  others  freight  which  was  being "  transported  out  of  the 
state  into  other  states,  and  still  other  cars  contained  freight  which  was 
being  transported  between  places  wholly  within  the  state  of  New 
Jersey.  The  plaintiff  had  not  concluded  his  day's  work,  and  was  not 
leaving  the  yard,  but  was  crossing  the  tracks  to  rejoin  his  engine,  to 
continue  his  work.  This  crossing  of  the  tracks  was  as  much  a  neces- 
sary incident  of  the  operation  of  switching  the  cars  above  referred  to 
as  the  crossing  of  the  tracks  was  an  incident  of  the  employment  in 
interstate  commerce  in  the  Winfield  Case.  And  in  North  Carolina 
Railroad  Company  v.  Zachary,  232  U.  S.  248,  34  Sup.  Ct.  305,  58  I.. 
Ed.  591,  Ann.  Cas.  1914C,  159,  the  plaintiff  was  permitted  to  recover 
under  the  federal  Employers'  Liability  Act  for  the  death  of  a  locomo- 
tive fireman  who  was  killed  in  crossing  the  tracks  in  the  railroad  yard 
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in  going  from  his  engine  to  his  boarding  house.  He  had  inspected  and 
oiled  and  fired  his  engine,  and  no  cars  had  been  attached  to  it  when 
he  started  to  go  to  his  boarding  house.    The  court  said : 

"It  seems  to  us  clear  that  the  man  was  stiU  *on  duty/  and  employed  in 
commerce,  notwithstanding  his  temporary  absence  from  the  locomotive  en- 
gine." 

[2]  There  can  be  no  question  that  this  record  discloses  evidence 
which,  if  believed,  fully  justified  the  conclusion  that  the  defendant 
was  negligent.  The  evidence  shows  that  defendant's  employes,  in  their 
work  in  the  yard  where  this  accident  occurred,  constantly  crossed  the 
tracks,  and  that  that  practice  was  perfectly  well  known  to  all  persons 
engaged  in  operating  trains ;  and  it  was  left  to  the  jury  to  say  whether 
defendant  was  conducting  its  business  with  ordinary  care  and  prudence, 
if,  with  knowledge  of  this  practice,  it  sent  the  car  or  set  of  cars  down 
from  the  hump  the  night  in  question  without  any  lanterns  or  lights,  and 
allowed  them  to  come  into  collision  with  the  stationary  car  that  was 
standing  on  the  track,  pushing  it  a  considerable  distance,  and  causing 
the  injury,  complained  of  herein.  It  was  usual  to  send  a  brakeman  on 
the  cars,  to  control  their  speed  and  prevent  their  striking  other  cars 
with  force.  The  record  discloses  that,  if  cars  were  permitted  to  come 
down  with  a  strong  impact  in  such  a  manner  as  to  do  damage  to  the 
rolling  stock,  those  in  charge  of  such  a  car  or  set  of  cars  would  be  sub- 
jected to  punishment  at  the  hands  of  the  defendant.  This  indicated 
what  the  defendant  itself  regarded  as  the  manner  in  which  its  employes 
should  conduct  these  operations. 

The  theory  of  the  plaintiff  was  that  from  the  practice  in  the  yard 
he  had  no  reason  to  expect  that  any  car  or  string  of  cars  would  be  let 
loose  from  the  hump  at  a  high  rate  of  speed  without  a  light  or  without 
a  brakeman  to  prevent  a  severe  impact,  when  there  was  a  car  or  set 
of  cars  anywhere  on  the  track  into  which  the  car  or  set  of  cars  were 
set  loose ;  that  that  was  a  kind  of  risk  that  he  had  not  assumed,  and 
that  from  the  manner  in  which  the  business  in  that  yard  had  gone  on 
for  many  years  he  had  no  reasonable  cause  to  believe  that  what  took 
place  would  occur.  The  defendant  insisted  that  there  were  occasions 
when  cars  came  down  without  a  brakeman  and  were  let  loose  so  that 
a  severe  impact  would  occur,  and  that  it  was  to  be  regarded  as  an  ordi- 
nary risk  which  the  man  assumed. 

[3]  The  jury  was  instructed  at  length  concerning  the  assumption 
of  risk  and  that  the  plaintiff  assumed  the  ordinary  risks  inherent  in 
his  employment.  The  jury  was  informed  that,  when  a  man  enters  an 
employment,  he  assumes  all  the  danger  that  comes  from  and  only 
from  the  ordinary  risks  inherent  in  the  character  and  nature  of  that 
employment,  but  that  he  does  not  assume  the  extraordinary  risks. 
The  rule  on  that  subject  as  laid  down  by  the  Supreme  Court  in 
Chesapeake  &  Ohio  Railway  Company  v.  De  Atley,  241  U.  S.  315. 
36  Sup.  Ct.  564,  60  L.  Ed.  1016,  was  read  to  the  jury,  and  their  at- 
tention was  called  at  length  to  the  theory  of  both  plaintiff  and  de- 
fendant on  this  branch  of  the  case.  They  were  instructed  that  the 
obligation  was  upon  the  defendant  to  satisfy  them  by  a  fair  prepon- 
derance of  evidence  that  the  plaintiff  assumed  the  risk.     "If  they 
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satisfy  you  that  he  did,"  the  judge  instructed,  "they  must  have  the 
verdict.  If  they  fail  to  satisfy  you,  Downs  must  have  the  verdict." 
The  jury  could  not  have  failed  to  understand  the  law  on  that  subject. 

But  it  seems  that  the  court  submitted  to  the  jury  six  written  ques- 
tions upon  which  to  find  special  verdicts.    In  brief  they  were : 

Was  defendant  guilty  of  negligence  ? 

Was  plaintiff  guilty  of  contributory  negligence  ? 

If  you  find  for  the  plaintiff,  what  are  the  full  damages? 

If  you  find  plaintiff  guilty  of  contributory  negligence,  what  propor- 
tion of  the  full  damage  should  be  excluded  from  recovery? 

If  you  find  that  defendant  was  guilty  of  negligence,  and  plaintiff 
was  guilty  of  contributory  negligence,  by  how  much  in  money  have 
you  reduced  the  verdict  against  the  defendant  ? 

State  whether  your  verdict  is  for  plaintiff  or  defendant,  and,  if  for 
plaintiff,  then  for  what  amount. 

There  was  no  special  question  submitted  as  to  whether  the  accident 
happened  as  a  result  of  one  of  the  risks  which  defendant  claimed  that 
the  plaintiff  assumed.  If  the  plaintiff'  had  assumed  the  risk,  that  fact 
constituted  an  absolute  defense.  The  defendant  claims  that  by  not  in- 
cluding the  question  as  to  whether  plaintiff  had  assumed  the  risk  in  the 
number  of  questions  upon  which  the  court  required  a  special  finding  it 
in  effect  withdrew  from  the  consideration  of  the  jury  that  question. 
Counsel  for  defendant  expressly  requested  the  submission  of  a  special 
question  on  assumed  risks.  The  court  said:  "I  decline  to  send  that 
as  a  special  question  to  the  jury."  Counsel  took  an  exception.  The 
court  then  said :  "That  they  will  take  care  of  in  their  general  verdict." 
We  are  not  prepared  to  say  that  this  constituted  reversible  error,  as 
the  jury  had  been  fully  instructed  on  that  subject,  and  must  have  under- 
stood perfectly  that,  if  plaintiff  assumed  the  risk,  he  could  not  recover. 

The  defendant  asserts  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  The  federal  Employers'  Liability  Act 
has  changed  the  law  of  common  carriers  by  railroad  as  respects  the 
effect  of  contributory  negligence.  That  act  abolished  contributory  neg- 
ligence as  a  defense,  and  it  now  merely  diminishes  the  damages.  Act 
April  22,  1908,  c.  149,  §  3,  declares  that: 

**The  fact  that  the  employ^  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by  the  jury  In 
proportion  to  the  amount  of  negligence  attributable  to  such  employ^."  United 
States  Complied  Statutes  (1916)  Annotated,  vol.  8,  §  8G59. 

The  jury  was  correctly  instructed  on  this  subject,  and  charged  to 
make  special  findings  regarding  it.  They  were  to  answer  specifically : 
"Was  plaintiff  guilty  of  contributory  negligence?"  If  they  answered 
that  question  in  the  negative,  they  were  to  state :  "What  are  the  full 
damages?"  Then,  if  they  found  he  was  guilty  of  contributory  negli- 
gence, they  were  to  state :  "What  proportion  of  the  full  damage  should 
be  excluded  from  recovery?"  "If  you  should  say  that  he  was  guilty 
of  contributory  negligence,  then  you  must  make  up  your  minds  whether 
it  was  half  his  fault  cy  one-third  his  fault,  or  one-tenth  his  fault,  or 
whatever  you  believe,  and  you  put  down  one-half  or  one-third  or  one- 
tenth  or  whatever  it  is."    And  then  they  were  told  that,  if  they  found 
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defendant  guilty  of  negligence  and  plaintiff  guilty  of  contributory 
negligence,  they  were  to  state:  "By  how  much  in  money  have  you 
reduced  the  verdict  against  the  defendant?"  The  jury  answered  "No" 
to  the  question,  "Was  the  plaintiff  guilty  of  contributory  negligence?" 
This  court  is  unable  to  say  as  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence. 

According  to  the  defendant,  if  the  plaintiff's  testimony  is  true,  the 
car  which  crashed  into  the  stationary  car  must  have  been  within  the 
sight  of  the  plaintiff,  and  he  should  have  seen  it  had  he  looked  with 
proper  care  and  vision.  The  plaintiff's  testimony  was  that  he  could 
see  4  or  5  or  6  car  lengths,  and  that  the  cars  were  on  an  average 
36-foot  cars.  That  would  make  the  distance  somewhere  between  144 
and  216  feet,  instead  of  310  feet,  as  defendant  contends.  The  dis- 
tance from  the  top  of  the  hump  to  the  place  of  the  accident  was  not 
less  than  1,230  feet,  instead  of  1,000  feet,  as  claimed  by  defendant. 
There  is  no  basis,  therefore,  for  the  defendant's  statement  that : 

**If  the  plalntifif's  testimony  is  true,  tlien  the  car,  which  was  more  than 
310  feet  away  from  the  place  of  the  accident,  while  plaintiff  was  only  10  feet 
away  therefrom,  must  have  been  traveling  without  an  engine  attached,  at  the 
rate  of  93  miles  an  hour,  in  order  to  have  reached  the  point  of  accident  at 
the  time  the  plaintlfiT  did,  and  must  have  covered  the  distance  from  the  top 
of  the  hump  to  the  place  of  the  accident,  which  was  1,000  feet  in  7.33  sec- 
onds." 

The  plaintiff,  on  the  other  hand,  asserts  that,  if  there  be  substituted 
the  actual  evidence  in  the  case  in  place  of  the  defendant's  assumptions, 
it  will  be  found  that  the  speed  of  the  car  did  not  need  to  be  more 
than  19  miles  an  hour  to  place  it  beyond  the  range  of  his  vision  when 
he  last  looked,  and  that  a  car  traveling  at  the  rate  of  19  miles  an  hour 
would  make  the  trip  from  the  top  of  the  hump  to  the  place  of  the 
accident  in  45  seconds.  We  are  satisfied  upon  looking  into  the  evi- 
dence that  it  is  not  of  such  compelling  character  as  would  justify  us 
in  holding  as  matter  of  law  that  the  plaintiff's  negligence  contributed 
to  his  injury. 

Judgment  affirmed. 


(250  Fed.  421) 

HODSON  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    March  11,  1918.) 

No.  4970. 

1.  Criminal  Law  €=>901 — Trial — ^De&currer  to  Evidencb — Waiver. 

A  demurrer  to  the  evidence  at  the  close  of  the  case  for  the  prosecutiou 
is  waived  by  defendant  by  introducing  evidence  in  defense. 

2.  Indians  <S=>38(1) — Introdlcing  Liquors  ini-o  Indian  Country — Trial — 

Direction  of  Verdict. 

In  a  prosecution  for  Introducing  liquor  from  without  the  state  into  an 
Ol^lahoroa  county,  which  was  formerly  in  Indian  Territory,  evidence  held 
sufficient  to  warrant  submission  of  the  case  to  the  Jury. 

3.  Witnesses  <@=>255(4) — Examination — Use  or  Writing  to  Befresh  Memory. 

A  witness  may,  while  under  examination,  refresh  his  memory  by  the 
use  of  a  writing  not  made  by  himself,  which  he  read  or  thoroughly  ex- 

4s»Foi  other  cas«A  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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amined  while  the  facts  were  fresh  in  his  recollection,  and  w^llch  he  then 
knew  stated  the  facts  correctly. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Criminal  prosecution  by  the  United  States  against  E.  Hodson. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Kelly  Brown,  of  Muskogee,  Okl.  (N.  B.  Maxey,  of  Muskogee,  Okl., 
on  the  brief),  for  plaintiff  in  error. 

Walter  J.  Turnbull,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (W.  P. 
McGinnis,  U.  S.  Atty.,  and  Paul  Pinson,  Sp.  Asst.  U.  S.  Atty.,  both 
of  Muskogee,  Okl.,  on  the  brief),  for  the  United  States. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  YOU- 
MANS,  District  Judges. 

SANBORN,  Circuit  Judge.  The  defendant  below,  E.  Hodson,  was 
indicted,  convicted,  and  sentenced  for  introducing  Hquor  from  with- 
out the  state  of  Oklahoma  into  the  county  of  Muskogee,  in  that  part  of 
the  state  of  Oklahoma  that  was  within  the  Indian  Territory  prior  to  the 
admission  of  the  state  into  the  Union.  He  assigns  four  errors  in  his 
trial. 

[1]  The  first  is  that  the  court  erred  in  overruling  his  demurrer  to 
the  evidence  at  the  close  of  the  plaintiff's  case ;  but  the  defendant  waiv- 
ed this  objection  by  subsequently  introducing  evidence  in  his  defense. 

[2]  The  second  is  that  the  court  denied  his  request  at  the  close  of 
all  the  evidence  to  direct  the  jury  to  return  a  verdict  in  his  favor,  and 
it  presents  the  question  whether  or  not  there  was  any  substantial  evi- 
dence at  the  trial  of  his  guilt.  The  record  contains  substantial  evi- 
dence of  these  facts: 

On  July  11,  1916,  Mr.  Blake,  a  deputy  United  States  marshal,  seized, 
at  the  depot  of  the  Missouri,  Kansas  &  Texas  Railway  Company  in 
Muskogee,  Okl.,  a  worn  cloth  or  canvas  covered  trunk  bound  by  ropes 
and  without  an  effective  lock,  which  contained  ten  gallons  of  whisky 
and  had  attached  to  it  baggage  check  No.  164837  of  the  railway  com- 
pany, Muskogee  to  Tulsa.  The  marshal  left  the  trunk  at  the  depot 
and  destroyed  the  whisky.  On  September  11,  1916,  the  defendant  pre- 
sented to  Mr.  Post,  the  station  agent  of  the  railway  company  at  Tulsa, 
the  stub  or  claim  check  of  the  railway  company,  Muskogee  to  Tulsa, 
No.  164837,  and  claimed  a  lost  trunk  thereon.  On  July  10,  1916,  pas- 
senger train  No.  10  of  the  railway  company  from  Muskogee  to  Sedalia, 
Mo.,  was  due  to  leave  Muskogee  about  4 :30  a.  m.  and  to  arrive  at  Se- 
dalia at  about  1:15  p.  m.,  and  passenger  train  J^o.  9  was  due  to  leave 
Sedalia  at  about  4:05  p.  m.  and  to  arrive  at  Muskogee  at  about  12:20 
night.  About  4  a.  m.  on  July  10,  1916,  a  man  who  Mr.  Wilson,  the 
baggageman  of  the  Railway  Company  at  Muskogee,  testified  he 
thought,  but  was  not  sure,  was  the  defendant,  presented  to  him  a  card 
ticket  from  Muskogee  to  Sedalia  and  asked  him  to  check,  and  he  did 
check  and  ship,  to  Sedalia  on  train  No.  10  that  morning,  a  trunk  which 
was  bound  by  rope  and  was  so  light  that  he  asked  if  it  was  empty,  be- 
cause there  was  a  rule  against  shipping  empty  trunks,  and  the  man 
said  it  contained  his  work  clothes  and  he  was  going  to  Sedalia.    When 
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train  No.  9  from  Sedalia  came  into  Tulsa  that  night  the  trunk  came 
back  bearing  check  No.  157699,  Sedalia  to  Muskogree,  the  same  man 
who  had  caused  it  to  be  checked  to  Sedalia  the  morning  before  applied 
on  the  arrival  of  this  trunk  for  it  and  caused  it  to  be  shipped  to  Tulsa 
under  the  direction  of  the  same  baggage  agent  at  Muskogee  under 
check  No.  164837.  This  baggage  agent  handled  the  trunk  when  it  was 
sent  to  Sedalia  and  when  it  was  returned  to  Muskogee,  and  it  was  light 
when  it  went  out  and  heavy  when  it  came  back.  On  July  10,  1916,  the 
haggage  agent  of  the  railway  company  at  Sedalia  checked  a  piece  of 
baggage  with  check  No.  157699  from  Sedalia  to  Muskogee  and  this 
trunk,  which  returned  to  Muskogee  on  the  night  of  July  10,  1916,  bore 
upon  it  the  check  No.  157699,  Sedalia  to  Muskogee. 

This  brief  statement  of  the  more  material  part  of  the  evidence  pro- 
duced by  the  government  has  satisfied  the  court  that,  while  all  this 
evidence  is  circumstantial,  it  points  so  directly  to  the  conclusion  that 
the  defendant  caused  the  whisky  to  be  introduced  from  Sedalia,  Mo., 
into  the  county  of  Muskogee,  that  a  decision  cannot  be  rightfully  ren- 
dered that  it  was  the  duty  of  the  court  below  to  withdraw  this  evidence 
from  the  jury. 

The  third  assignment  of  error  is  directed  to  the  last  paragraph  in  the 
charge  of  the  court,  but  the  bill  of  exceptions  shows  that,  before  ex- 
ception to  it  was  taken,  the  jury  retired,  that  when  counsel  for  the  de- 
fendant attempted  to  take  his  exception  the  court  remarked,  "That  is 
to  be  taken  in  the  presence  of  the  jury,"  and  counsel  for  the  defendant 
replied,  "Well,  since  the  jury  has  retired,  I  will  waive  it  then."  It  is 
too  late  to  revoke  the  waiver,  to  move  to  recall  the  jury,  and  to  take 
the  exception  after  the  case  has  reached  this  court  on  error ;  and  this 
assignment  is  dismissed. 

[3]  The  fourth  complaint  is  that  the  court  erred  in  permitting  the 
baggage  agent  at  Muskogee  to  testify  to  the  number  of  the  check  on  the 
trunk  when  it  came  ba(±  from  Sedalia  to  Muskogee,  after  refreshing 
his  memory  by  the  use  of  the  waybill,  "for  the  reason,"  as  counsel  stat- 
ed at  the  trial,  "that  the  testimony  has  showed  that  this  is  an  instru- 
ment which  was  made  from  the  original  record,  which  was  made  by 
some  party  other  than  this  witness,  and  for  this  reason  the  same  is  ir- 
relevant, mcompetent,  and  immaterial."  If  this  objection  stated  all 
the  evidence  which  had  been  received  before  it  was  made,  and  which 
conditioned  the  introduction  of  the  testimony  to  the  number  of  the 
check,  it  would  be  fatal  to  the  trial.  But  Mr.  Wilson  had  testified  that 
he  was  the  baggageman  of  the  railway  company  at  Musko|[ee;  that  it 
was  his  duty  to  receive  from  passengers,  to  check,  and  to  ship  out- 
bound baggage,  and  to  deliver  to  passengers  in-bound  baggage ;  that 
when  passenger  train  No.  9  arrived  from  Sedalia,  about  12 :20  in  the 
night  of  July  10,  five  pieces  of  baggage  came  from  it  to  Muskogee,  one 
of  which  was  the  trunk  which  had  been  sent  to  Sedalia ;  that  in  the 
ordinary  course  of  business,  when  a  piece  of  baggage  would  come  to 
Muskogee  on  a  train  a  baggageman's  waybill  would  come  to  him  from 
the  train  baggageman  tied  up  with  the  Muskogee  mail ;  that  on  that 
night  he  received  the  baggageman's  waybill  train  No.  9  made  on  the 
7 — 10—16  for  the  five  pieces  of  baggage  put  off  at  Muskogee,  which 
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waybill  was  marked  Exhibit  A;  that  he  saw  that  waybill  that  night; 
that  he  checked  the  baggage  against  it  and  signed  it  that  night ;  that  at 
that  time  he  knew  the  number  of  the  check  on  the  trunk  in  question ; 
that  he  noted  it  accurately  and  that  he  made  a  record  of  it,  but  that 
he  did  not  have  his  own  record  in  the  courtroom ;  and  that  the  way- 
bill Exhibit  A  was  the  waybill  such  as  is  received  and  made  a  part  of 
the  records  of  the  railway  company  in  transactions  of  the  kind  under 
consideration.  Thereupon  this  colloquy  between  the  court  and  the 
witness  followed: 

"The  Ck)urt:  Q.  Now,  by  reference  to  that,  did  you  make  any  part  of  that 
statement  there?  A.  I  signed  it  Q.  You  signed  it?  A.  Yes,  sir;  I  checked 
the  baggage  against  the  waybiU  and  signed  the  wayblU.  Q.  You  checked  this 
instrument  which  you  have  in  your  hand  against  the  baggage?  A.  I  did.  Q. 
Have  you  checked  that — did  you  check  that  against  this  particular  piece  of 
l>aggage  about  which  you  are  testifying?  A.  I  did.  Q.  Did  you  at  the  time 
find  that  the  number  of  the  baggage  stated  on  the  waybill  which  you  have 
in  your  hand  corresponded  with  the  number  on  the  check  of  this  jmrticular 
trunk?  A.  Yes,  sir.  Q.  Can  you  now  state  that  those  figures  that  are  gi*/en 
as  the  numbers  of  the  check  on  that  particular  trunk  correctly  state  what 
that  number  was?  A.  I  can.  Q.  Can  you  by  reference  do  that  now,  so  as 
to  refresh  your  memory,  so  as  to  state  to  the  court  what  the  number  of  that 
check  was?    A.  Yes.    Q.  You  may  state." 

Counsel  then  objected  to  the  answer  on  the  grounds  stated  above, 
the  witness  answered  "157699/*  and  an  exception  was  allowed.  There 
was  no  error  in  the  admission  of  this  testimony.  A  witness  may,  while 
under  examination,  refresh  his  memory  by  the  use  of  a  writing  made 
by  himself  at  or  so  near  tlie  time  of  the  transaction  that  the  facts  are 
fresh  in  his  memory,  or  by  the  use  of  any  writing,  not  made  by  himself, 
which  he  read  or  thoroughly  examined  while  the  facts  were  fresh  in 
his  recollection,  and  which  he  then  knew  stated  the  facts  correctly.  1 
Greenleaf  on  Evidence  (15th  Ed.)  §  436;  Commonwealth  v.  Ford, 
130  Mass.  64,  67.  39  Am.  Rep.  426;  Putnam  v.  United  States,  162  U. 
S.  687,  694,  16  Sup.  Ct.  923,  40  L.  Ed.  1118;  The  J.  S.  Warden,  219 
Fed.  517,  521,  135  C.  C.  A.  267. 

The  judgment  below  is  affirmed. 


(250  Fed.  424) 

SIMMONS  et  al.  v.  HODGES. 

(Circuit  Court  oif  Appeals,  Fifth  Circuit.     April  9,  19ia    Rehearing  Denied 

May  24,  1918.) 

No.  S165. 

1,  Appeal  and  Erbob  ^=5>1008(2) — Review — Findings. 

Where  trial  was  to  the  court,  jury  having  been  waived,  a  finding  by 
the  court  on  conflicting  evidence  is  conclusive  on  appeal. 

2.  Biixs  AND  Notes  <3==>353 — "Pubcuaser  fob  Value." 

One  who  pays  for  negotiable  paper  with  his  own  negotiable  note,  In 
whole  or  In  part,  is  a  "purchaser  for  value." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Purchaser  for  Value.] 

^s>For  other  caies  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Dlgeets  A  Indexes 
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8.  Bills  and  Notes  <S=>353— Purchasers  fob  Value— Who  are. 

One  paying  for  negotiable  paper  with  his  own  note  retains  the  character 
of  an  innocent  holder  so  long  as  his  own  note  is  outstanding  and  until  ma- 
turity ;  and  if  before  maturity  his  note  is  transferred  to  an  innocent  pur- 
chaser for  value,  he  retains  Uiat  character  despite  notice  of  an  infirmity 
in  the  original  note. 

4.  Bills  and  Notes  <S==>353 — Purchasers  fob  Value — Notice. 

Where  plaintiff,  who  purchased  a  note,  giving  his  own  negotiable  note 
in  part  payment,  concealed  that  fact  from  the  makers,  and  after  his 
own  note  had  matured  paid  the  same  to  the  original  payee,  though  he 
had  been  Informed  of  an  infirmity  in  the  note  which  he  had  purchased, 
and  it  appeared  that  plaintiff  adopted  that  course  to  benefit  those 
from  whom  he  received  the  defective  note,  he  cannot  rely  on  the  defense 
of  innocent  purchaser  for  valua 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas;   Edward  R.  Meek,  Judge. 

Action  by  Floyd  R.  Hodges  against  W.  W.  Simmons  and  others. 
There  was  a  judgment  for  plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Cullen  F.  Thomas,  Lynn  B.  Milam,  and  O.  O.  Touchstone,  all  of 
Dallas,  Tex.,  and  Wm.  M.  Jones,  of  Farmersville,  Tex.,  for  plaintiffs 
in  error. 

Joseph  E.  Cockrell  and  L.  C  McBride,  both  of  Dallas,  Tex.,  for  de- 
fendant in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  The  writ  of  error  was  taken  from  a  judg- 
ment of  the  District  Court  in  an  action  on  a  negotiable  note;  the 
plaintiffs  in  error  being  the  makers,  and  the  defendant  in  error  the 
transferee  and  holder,  of  the  note.  The  parties  waived  a  jury  trial, 
and  the  judgment  was  rendered  by  the  District  Judge,  who  made  no 
special  finding  of  facts. 

The  makers  of  the  note  defended  the  action  in  the  District  Court 
upon  the  theory  that  the  note  was  made  conditional  and  nonnegotiable 
by  a  written  memorandum  attached  to  it,  but  which  had  become  de- 
tached and  lost  before  suit  brought  on  it.  The  payee  of  the  note  was 
a  partner  of  the  makers,  and  the  makers  claimed  that  the  note  was  to 
be  paid  only  out  of  the  profits  of  the  firm,  and  was  not  to  be  negotiated 
by  the  payee.  The  payee  assigned  the  note  to  his  brother,  and  his 
brother  assigned  it  to  the  defendant  in  error.  The  issues  of  fact  were : 
(1)  Whether  the  note  was  conditional  or  absolute;  (2)  whether  the  first 
taker  was  a  bona  fide  holder  for  value  without  notice;  and  (3)  wheth- 
er the  defendant  in  error  was  a  bona  fide  holder  for  value  without 
notice,  as  to  the  whole  or  a  part  of  the  note. 

No  special  findings  having  been  made  by  the  District  Judge,  it  would 
not  be  possible  to  here  determine  which  of  these  issues  the  District 
Judge  relied  upon  in  rendering  judgment,  if  there  is  substantial  evi- 
dence in  the  record  to  support  two  or  more  of  them.  After  examining 
the  record,  we  have  concluded  that  the  evidence  without  conflict  shows 

^=s>For  otber  cases  see  samo  topic  A  KEY- NUMBER  in  all  Key-Nambered  DlgesU  &  Indexes 
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that  the  note  was  subject  to  the  condition  claimed  by  plaintiffs  in  error. 
There  is  more  doubt  as  to  whether  the  evidence  is  conflicting  as  to  the 
bona  fides  of  E.  M.  Gribble,  the  first  taker  of  the  note.  However,  we 
think  his  explanation  of  what  occurred  at  Dallas,  when  it  is  claimed  he 
received  notice  of  the  infirmity  in  the  note,  before  his  alleged  purchase 
of  it,  so  equivocal  and  unconvincing  as  to  create  no  substantial  con- 
tradiction to  the  positive  testimony  of  the  witness  W.  M.  Jones  that  no- 
tice was  then  imparted  to  him.  The  exclusion  of  these  two  issues 
leaves  the  judgment  to  rest  upon  the  bona  fides  of  the  defendant  in 
error,  the  last  taker  of  the  note. 

[  1 1  His  want  of  notice  and  payment  of  value  for  the  note,  when  he 
originally  bought  it,  was  found  by  the  District  Judge  on  conflicting  ev- 
idence, and  is  conclusive  on  this  appeal.  It  is,  however,  without  dis- 
pute that  he  gave  his  own  negotiable  note  in  the  sum  of  $2,530  in  part 
payment,  along  with  a  check  for  $500,  for  the  note  sued  upon,  which 
he  claims  to  have  bought.  It  is  also  without  dispute  that,  before  he 
paid  any  part  of  his  own  note,  he  received  full  notice  of  the  infirmity  in 
the  note  here  sued  on,  and  thereafter,  and  after  his  own  note  was  long 
past  due,  and  was  still  in  the  hands  of  the  original  payee,  paid  his 
own  note  to  the  original  payee.  It  is  also  without  dispute  that  he  con- 
cealed from  the  makers  of  the  note  here  sued  upon  the  fact  that  he 
had  given  his  own  note  for  five-sixths  of  the  consideration  he  claims 
to  have  paid  for  their  note,  even  after  being  notified  by  them  of  the 
infirmity  in  the  note  sued  on.  The  only  question  presented  by  the 
record  is  whether,  under  these  circumstances,  the  defendant  in  error 
can  be  said  to  be  a  holder  for  value  without  notice  of  the  note  sued 
upon,  as  to  the  amount  of  his  own  note  given  in  payment  of  the  note 
sued  on,  and  which  he  paid  after  being  notified  of  the  vice  in  the  note 
sued  upon. 

[2-4]  One  who  pays  for  negotiable  paper  with  his  own  negotiable 
note,  in  whole  or  in  part,  is  a  purchaser  for  value.  Greenwood  v. 
Lowe,  7  La.  Ann.  197;  Dresser  v.  M.  &  I.  Co.,  93  U.  S.  92,  23  L.  Ed. 
815.  If  his  negotiable  note  is  transferred  before  maturity  to  an  inno- 
cent purchaser  for  value,  he  retains  the  character  of  an  innocent 
holder,  though  he  receive  notice  of  the  infirmity  in  the  original  pa- 
per. So  long  as  his  negotiable  note  is  outstanding,  and  until  maturity, 
he  remains  also  an  innocent  holder.  If  his  own  note  remains  unpaid 
until  after  its  maturity,  and  he  pays  it  after  maturity  and  with  notice 
of  the  infirmity  in  the  original  note,  the  question  whether  or  not  he 
is  an  innocent  holder  of  the  part  of  the  original  note,  in  payment  of 
which  he  gave  his  own  note,  is  a  different  one.  The  purpose  of  the 
doctrine  of  bona*fide  holder  is  protection  only.  It  cannot  be  used  by 
the  holder  to  advantage  the  seller  of  the  negotiable  paper,  which  orig- 
inated in  fraud.  Van  Winkle  Gin  Co.  v.  Bank,  89  Tex.  147,  33  S.  W. 
862;  Dresser  v.  M.  &  I.  Co.,  93  U.  S.  92,  23  L.  Ed.  815.  Protection 
of  the  holder  being  the  sole  purpose  of  the  rule,  its  application  is 
limited  to  cases  in  which  the  necessity  demands  its  application.  It  is 
also  accompanied  by  a  correlative  duty  on  the  part  of  the  holder  to 
protect  the  maker  from  injury  resulting  from  the  fraud,  as  far  as 
he  can  do  so  consistently  with  due  protection  to  himself.    So  long  as 
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the  holder^s  own  note  is  outstanding  and  negotiable,  due  protection  to 
him  demands  that  he  be  considered  a  bona  fide  holder,  since  he  may  be 
made  liable  upon  it,  in  spite  of  any  fraud  of  the  payee  of  it  in  the 
original  transaction.  The  most  that  could  be,  in  any  view  of  it,  ex- 
pected of  him,  would  be  to  enjoin  its  negotiation  pending  the  settle- 
ment of  the  rights  of  the  parties  to  the  original  paper. 

It  is  not  necessary  for  us  to  decide  whether  any  such  duty  rests 
upon  him.  In  this  case,  payment  was  made  by  the  defendant  in  error 
after  maturity  to  the  original  payee,  and  with  full  notice.  Even  when 
paid  under  such  circumstances,  there  may  be  some  cases  in  which  the 
infirmity  in  the  original  note  is  doubtful  and  contested,  or  the  char- 
acter of  the  intermediate  transferor,  as  a  bona  fide  holder  himself,  a 
matter  of  assertion,  and  in  which  the  maker  of  the  second  note  would 
not  be  required  to  refuse  payment  of  it,  and  stand  the  expense  of 
defending  a  suit,  but  would  be  justified  in  paying  his  own  note,  with- 
out awaiting  suit,  and  be  permitted  to  invoke  the  rule  of  bona  fide  hold- 
er. This,  as  we  understand,  is  the  effect  of  the  holding  in  the  case  of 
Adams  v.  Soule,  33  Vt.  538.  To  successfully  invoke  the  rule,  under 
such  circumstances,  it  is  clear  the  holder  would  have  to  show  the  ut- 
most good  faith  in  endeavoring  to  avoid  payment  of  his  own  note,  un-. 
til  the  right  of  the  holder  as  against  the  maker  of  the  original  note  was 
determined,  and  in  endeavoring  to  afford  the  maker  of  the  original  note 
every  opportunity  to  effectually  avail  himself  of  the  defense  he  has 
against  the  payee  of  the  original  note. 

In  this  case  the  evidence  is  convincing  that  the  defendant  in  error 
neither  endeavored  to  stay  payment  of  his  own  note,  until  the  plain- 
tiffs in  error  could  settle  their  controversy  with  the  prior  holders  of 
their  note,  nor  did  he  even  notify  the  plaintiffs  in  error  that  his  own 
note  was  outstanding,  but  apparently  purposely  concealed  that  fact 
from  the  plaintiffs  in  error  until  he  had  paid  his  own  note,  when  it 
was  too  late  for  them  to  take  steps  to  protect  themselves.  We  think 
the  record  fully  shows  that  the  defendant  in  error  used  his  position 
as  transferee  of  the  original  note  for  value  and  before  maturity,  if  he 
was  such,  not  for  the  purpose  of  protection,  but  for  the  purpose  of  en- 
abling the  payee  of  the  original  note  and  his  brother,  to  whom  it  was 
transferred  by  him,  to  consummate  a  fraud  upon  the  makers  of  the 
original  note.  The  transactions  by  which  the  defendant  in  error  orig- 
inally acquired  the  note  sued  upon,  and  by  which  he  subsequently  paid 
his  own  note,  given  in  payment  of  the  note  sued  upon,  after  full  notice 
of  its  alleged  infirmity,  are  concededly  attended  with  such  unusual 
circumstances,  and  are  so  contrary  to  the  course  of  business,  as  to  ad- 
mit of  no  construction  other  than  a  desire  on  the  part  of  the  defend- 
ant in  error  to  make  himself  a  holder  for  value  of  the  note  sued  upon, 
for  the  purpose  of  using  the  vantage  ground  of  that  position  in  an  en- 
deavor to  assist  in  the  accomplishment  of  the  fraud  between  the  orig- 
inal parties  to  that  note.  This  the  authorities  cited  and  common  sense 
unite  to  prevent. 

These  views  result  in  the  reversal  of  the  judgment  of  the  District 
Court,  and  the  remanding  of  the  cause  to  that  court  for  further  pro- 
ceeding conformable  to  this  opinion ;  and  it  is  so  ordered. 
162  C.C.A.— 32 
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(250  Fed.  42^ 

GEE  WOE  T.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    April  10,  191&    R^eariug  Denied 

May  24, 1918.) 

No.  .3206. 

1.  Criminal  Tmw  ^=5>307 — Evidence — Presumption — Statutes — ^Validitt. 

Act  Jan.  17,  1914,  c.  9,  38  Stat  275,  amending  Act  Feb.  9,  1900,  c  100, 
35  Stat.  614  (Comp.  St  1916,  {{  8800-8801f),  prohibiting  the  in^ortation  of 
smoking  opium  after  April  1,  1909,  which  declares  it  unlawful  to  re- 
ceive or  conceal  imported  opium  after  importation  knowing  it  to  have 
been  imported  contrary  to  law,  provides  that  possession  of  imported  opium 
shall  be  deemed  sufficient  evidence  to  warrant  conviction  unless  explained 
to  the  satisfaction  of  the  Jury,  and  declares  that  after  July  1,  1913,  all 
smoking  opiiun  within  the  United  States  shall  be  presumed  to  have  been 
imported  contrary  to  law,  and  that  the  burden  is  on  the  accused  to  rebut 
the  presumption,  is  valid;  it  being  within  the  power  of  Ongress  to  de- 
dare  such  rebuttable  and  explainable  presumptions. 

2.  Customs  Duties  ^=»121 — Unlawful  Importation — Statutes — ^Amendment. 

The  Harrison  Drug  Act  (Act  Dec.  17,  1914,  c  I,  38  Stat  785  [Comp.  St 
1916,  §1  6287g-0287(i]),  imposing  a  special  tax  on  all  persons  who  pro- 
duce, import,  manufacture,  compound,  deal  in,  dispense,  sell,  distribute,  or 
give  away  opium  or  coca  leaves  or  their  derivatives,  did  not  in  any  way 
affect  Act  Jan.  17, 1914,  c.  9,  amending  earlier  Act  Feb.  9,  1909,  c.  100,  pro- 
hibiting the  importation  of  smoking  opium,  and  declaring  a  presiunption 
of  the  illegality  of  the  importation  of  such  opiiun. 

3.  Customs  Duties  ^=5>134 — Unlawful  Importation — Opium — Evidence. 

In  a  prosecution  for  receiving  and  concealing  smoking  opium  after  im- 
portation, knowing  it  to  have  been  imported  in  violation  of  Act  Feb.  9, 
1909,  c.  100,  as  amended  by  Act  Jan.  17,  1914,  a  9,  evidence  held  suffi- 
cient to  warrant  a  finding  that  accused  was  in  possession  of  the  opium. 

4.  Criminal  Law  ^=:»992 — Trial — Sentence. 

Where  acaised  was  convicted  and  sentenced  on  two  counts,  and  the 
sentence  was  within  the  competency  of  the  court  to  impose  for  the  offense 
charged  in  the  first  count,  it  will  be  referred  to  that  count,  if  the  latter 
count  be  found  unsupported  by  proof. 

5.  Criminal  Law  <S=>878(4) — Verdict — Inconsistency. 

A  conviction  on  a  charge  of  being  a  dealer  in  opium  without  having 
registered,  etc.,  is  not  inconsistent  with  an  acquittal  on  a  charge  of  mak- 
ing a  particular  sale ;  for  the  jury  might  well  have  believed  that  the  sale 
laid  was  not  proven,  but  that  defendant  was  a  dealer. 

6.  Poisons  ®=»9 — Offenses — Burden  of  Proof. 

A  dealer  in  narcotic  drugs  has  the  burden  of  showing  registry  and 
payment  of  special  tax  imposed  by  the  Harrison  Act 

7.  Poisons  ^=5>4 — Offenses — Harrison  Act. 

For  an  unregistered  dealer  in  opium  to  have  possession  of  c^ium  is  a 
violation  of  Harrison  Act,  §  8  (Comp.  St  1916,  §  6287n). 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf  us  E.  Foster,  Judge. 

Gee  Woe  was  convicted  of  receiving  and  concealing  three  tins  of 
smoking  opium  after  importation,  knowing  the  same  to  have  been  im- 
ported in  violation  of  Act  Feb.  9,  1909,  c.  100,  as  amended  by  Act  Jan. 
17,  1914,  c.  9,  and  of  being  a  dealer  in  opium  without  having  registered 
and  paid  the  tax  required  by  Act  Dec.  17,  1914,  c.  1,  and  defendant 
brings  error.    Affirmed. 

^s^For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Nicholas  G.  Carbajal  and  Theodore  E.  Roehl,  both  of  New  Orleans, 
La.,  for  plaintiff  in  error. 

Joseph  W.  Montgomery,  U.  S.  Atty.,  and  Nicholas  Callan,  Asst.  U. 
S.  Atty.,  both  of  New  Orleans,  La. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  Plaintiff  in  error  was  tried  on  an  indict- 
ment, which  contained  three  counts.  He  was  acquitted  on  the  second 
count,  and  it  requires  no  further  consideration.  The  first  count  charg- 
ed him  with  receiving  and  concealing  three  tins  of  smoking  opium,  aft- 
er importation,  knowing  the  same  to  have  been  imported  in  violation 
of  the  act  of  February  9,  1909,  as  amended  by  the  act  of  January  17, 
1914.  The  third  count  charged  him  with  being  a  dealer  in  opium, 
and  with  not  having  registered  and  paid  the  special  tax  as  required  by 
the  act  of  December  17,  1914. 

[1-3]  The  plaintiff  in  error  insists  the  evidence  in  the  record  does 
not  warrant  a  conviction  under  either  count  of  the  indictment.  The 
first  count  charged  defendant  with  having  received  and  concealed 
three  tins  of  smoking  opium,  after  importation,  knowing  it  to  have 
been  imported  contrary  to  law.  The  evidence  relied  upon  by  the  gov- 
ernment to  convict  upon  this  count  was  that  tending  to  show  that  de- 
fendant had  in  his  possession,  just  before  his  arrest,  three  tins  of 
smoking  opium.  Section  1  of  the  amending  act  of  January  17,  1914 
(38  Statutes  at  Large,  275),  prohibits  the  importation  of  smoking  opi- 
um without  exceptions  after  April  1,  1909.  Section  2  makes  it  unlaw- 
ful to  receive  or  conceal  imported  opium,  after  importation,  knowing 
it  to  have  been  imported  contrary  to  law,  and  provides  that  possession 
of  imported  opium  shall  be  deemed  sufficient  evidence  to  warrant  con- 
viction, unless  the  defendant  explains  the  possession  to  the  satisfac- 
tion of  the  jury.  Section  3  (Comp.  St.  1916,  §  8801a)  provides  that 
after  July  1,  1913,  all  smoking  opium  within  the  United  States  is  pre- 
sumed to  have  been  imported  after  April  1,  1909,  and  hence  contrary 
to  law,  and  the  burden  is  on  the  accused  to  rebut  th^  presumption.  If 
these  provisions  of  the  act  of  January  17,  1914,  are  valid  and  unrepeal- 
ed, the  government  made  a  prima  facie  case,  if  it  introduced  evidence 
tending  to  show  that  defendant  had  possession  of  the  three  tins  of 
smoking  opium.  That  presumptions  of  this  and  like  kind^  rebuttable 
and  explainable  by  the  accused  persons,  are  within  the  competency 
of  Congress  to  create,  is  well  settled.  Luria  v.  U.  S.,  231  U.  S.  9-25, 
34  Sup.  Ct.  10,  58  L.  Ed.  101 ;  United  States  v.  Yee  King  (D.  C.)  222 
Fed.  154.  That  nothing  contained  in  the  act  of  December  17,  1914 
(Harrison  Act;  38  Statutes  at  Large,  786),  has  the  effect  of  repealing 
the  provisions  cited  of  the  act  of  January  17,  1914  (chapter  9,  38  Stat. 
275),  appears  from  the  express  disclaimer  of  any  such  intent  on  the 
part  of  Congress  in  section  12  of  the  Harrison  Act.  Nor  is  there  any 
inconsistency  between  the  provisions  of  that  act,  the  act  of  January  17, 
1914  (chapter  10,  38  Stat.  277),  regulating  the  manufacture  of  smoking 
opium,  and  the  act  in  question.  There  is  nothing  in  either  of  these  acts 
which  makes  lawful  the  importation  of  smoking  opium  into  this  coun- 
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try.  Nor  is  there  any  language  in  the  opinion  of  the  Supreme  Court 
in  the  case  of  United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup. 
Ct.  658,  60  L.  Ed.  1061,  Ann.  Cas.  1917D,  854,  that  casts  doubt  on  the 
power  of  Congress,  as  a  regulation  of  foreign  commerce,  to  prohibit 
the  importation  of  smoking  opium  and  to  make  possession  of  smoking 
opium  after  a  fixed  date  evidence  tending  to  show  that  it  was  imported 
contrary  to  law,  and  known  to  be  so  by  the  possessor.  The  doubt  ex- 
pressed was  as  to  the  power  of  Congress  to  declare  the  possession  of 
opium  per  se  a  crime,  at  least  such,  if  any,  as  might  be  produced  in 
one  of  the  states  of  the  United  States.  If,  therefore,  the  record  con- 
tained any  evidence  tending  to  show  that  defendant  was  in  possession 
of  the  three  tins  of  smoking  opium  just  before  his  arrest,  it  was  for 
the  jury  to  determine  his  guilt  or  innocence  under  the  first  count  of 
the  indictment.  We  think  the  evidence  in  the  record,  if  credited, 
abundantly  establishes  his  possession.  It  is  true  no  eyewitness  saw 
the  three  tins  on  his  person  or  premises.  They  were  found  on  the  ad- 
joining premises,  near  the  dividing  fence,  on  the  ground.  It  is  testi- 
fied that  the  defendant  answered  the  knock  of  the  raiding  officers  by 
coming  to  the  door  and  then  putting  out  the  lights,  without  admitting 
the  officers.  It  is  testified  he  was  next  seen  returning  irom  the  back 
yard,  next  to  where  the  three  tins  were  found,  to  his  house ;  that  on  a 
couch,  which  showed  evidence  of  recent  occupancy,  a  pipe,  still  warm, 
was  found ;  that  the  defendant  had  an  opium  pill  on  his  person ;  that 
the  globe  of  the  lamp  of  the  pipe  was  found  just  over  the  fence  with 
the  three  tins  of  opium;  and  that  it  too  was  still  warm.  The  time 
was  between  2  and  3  in  the  morning.  These  facts,  if  credited,  taken  in 
connection  with  the  suspicious  conduct  of  defendant,  would  justify  a 
strong  inference  that  defendant  was  the  recent  occupant  of  the  couch, 
and  the  smoker  of  the  pipe,  and  that  the  man  who  occupied  the  couch 
and  smoked  the  pipe  and  who  had  been  in  the  back  yard  was  the  man 
who  placed  the  three  tins  and  the  warm  globe  where  they  were  found 
by  the  officers  in  the  adjoining  back  yard.  The  weight  to  be  attached 
to  the  denial  of  the  defendant  that  he  was  the  man  was  for  the  jury  to 
determine,  which  they  have  done  adversely  to  him. 

[4-7]  The  plaintiff  in  error  also  contends  that  the  evidence  did  not 
warrant  a  conviction  upon  tlie  third  count,  which  charged  him  with 
being  a  dealer,  and  not  having  registered  and  paid  the  special  tax,  and 
being  in  possession  of  the  three  tins  of  opium.  As  the  sentence  was 
within  the  competency  of  the  District  Court  to  impose  for  the  offense 
charged  in  the  first  count,  it  would  be  referred  to  that  count,  if  the 
third  count  were  held  to  be  unsupported  by  the  proof.  The  conten- 
tion as  to  this  count  is  that  the  jury,  after  acquitting  the  defendant 
upon  the  second  count,  which  charged  a  sale  against  him,  could  not 
consistently  convict  him  upon  the  third  count,  which  charged  him 
with  being  a  dealer.  If  the  inconsistency  existed,  it  would  be  no 
ground  for  disturbing  the  conviction  on  appeal,  if  the  record  contains 
evidence  to  support  the  third  count.  The  claim  of  inconsistency  is, 
however,  plausible,  but  not  sound.  The  defendant  might  be  shown 
to  be  a  dealer  either  by  evidence  of  sales  made  by  him  or  by  evidence 
tending  to  show  that  he  held  himself  out  as  engaging  in  the  business 
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of  dispensing  the  drug.  His  being  a  dealer  might  well  have  been  infer- 
red from  his  suspicious  conduct  and  from  his  receiving  visitors  at  un- 
reasonable hours,  and  the  character  of  his  premises  and  their  occu- 
pants, though  the  jury  were  unconvinced  that  the  particular  sale  relied 
upon  by  the  government  to  sustain  the  second  count  of  the  indictment 
was  in  fact  made.  If  the  defendant  was  a  dealer,  the  burden  was  upon 
him  to  show  registry  and  payment  of  the  special  tax.  15  Ruling  Case 
Law,  §  159,  p.  394.  If  he  was  an  unregistered  dealer,  his  possession  of 
the  three  tins  of  opium,  if  the  jury  were  satisfied  of  it,  was  a  violation 
of  section  8  of  the  Harrison  Act,  as  charged  in  the  third  count  of  the 
indictment. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


(250  Fed.  431) 

JACOB  et  al.  v.  IVINS. 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  29,  1918.) 

No.  2327. 

1.  Municipal  Cobpobations  ^=>706(6) — Stbeets — Injuby  to  Persons  on — 

Evidence. 

Evidence  that  a  motorcar  swerved  from  the  street  and  ran  upon  the 
sidewalk,  where  it  struck  a  pedestrian  after  pushing  a  stone  carriage 
block  some  distance  from  its  place,  warrants  the  submission  to  the  jury  of 
the  question  of  negligence  on  the  part  of  the  driver. 

2.  Appeal  and  Ebbob  ^=»1068(3) — Review — Habmless  Ebbor. 

In  afl  action  against  the  owner  of  a  delivery  automobile  by  plaintiff, 
who  was  struck  by  the  same  while  on  the  sidewalk,  the  car  having  swerved 
from  the  street,  an  instruction  presenting  the  doctrine  of  res  ipsa  loquitur, 
while  improper,  plaintiff  having  called  the  driver  of  the  car,  who  testified 
as  to  defects  in  the  steering  apparatus  causing  the  accident,  was  harmless 
as  to  defendant,  where  the  evidence  justified  verdict  in  favor  of  plaintiff. 

3.  Municipal  Cobpobations  ^=»70C(5) — Injubies  to  Pebsons  on  Stbeets — 

Evidence. 

In  an  action  by  a  pedestrian,  injured  on  the  sidewalk  when  defendant's 
motorcar  left  the  street,  evidence  held  to  warrant  a  verdict  against  de- 
fendants. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Action  by  Mary  J.  Ivins  against  Joseph  P.  Jacob  and  another,  trad- 
ing as  Jacob  Bros.  There  was  a  judgment  for  plaintiff,  defendants' 
motion  for  new  trial  was  denied  (245  Fed.  892),  and  defendants  bring 
error.    Affirmed. 

William  W.  Smithers,  of  Philadelphia,  Pa.,  for  plaintiffs  in  er- 
ror. 

Daniel  R.  Rothermel,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

jVIcPHERSON,  Circuit  Judge.  The  plaintiff,  Mary  J.  Ivins,  while 
walking  on  the  sidewalk  of  a  Philadelphia  street,  was  struck  and  in- 

^=9For  oUier  cases  see  same  topic  it  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indezra 


Digitized  by  VjOOQIC 


•^02  162  C.  C.  A.  REPORTS 

jured  by  a  delivery  automobile  that  was  driven  by  Joseph  P.  Jacob, 
one  of  the  defendants,  and  the  question  for  decision  was  whether  the 
injury  was  caused  by  his  negligence.    (D.  C.)  245  Fed.  892. 

[1]  The  important  facts  were  not  in  controversy:  The  plaintiff  was 
walking  south  on  the  west  sidewalk  of  Eighteenth  street,  and  was 
approaching  the  corner  of  Berks  street,  when  she  was  knocked  down 
and  severely  hurt.  The  machine  had  just  crossed  Berks  street,  and 
was  running  north  on  Eighteenth,  when  it  swerved  to  the  west,  mount- 
ed the  curb,  pushed  a  stone  carriage  block  some  distance  from  its  place, 
struck  the  plaintiff,  and  overturned.  These  facts  were  proved  by  the 
plaintiff  herself  and  by  one  or  two  other  witnesses,  and  in  themselves 
were  sufficient  to  carry  the  case  to  the  jury.  We  do  not  decide  that 
they  justified  the  application  of  the  doctrine,  "res  ipsa  loquitur."  It 
is  fairly  common  knowledge  that  an  automobile  sometimes  gets  out 
of  control  without  the  driver's  fault;  but,  without  more,  the  jury 
would  have  been  at  liberty  to  draw  the  inference  of  negligence.  But, 
instead  of  resting  her  case  at  this  point,  the  plaintiff  strengthened  it 
by  the  testimony  of  another  witness,  the  driver  of  the  car.  He  was 
called  for  cross-examination  under  the  Pennsylvania  act  of  1887  (Act 
May  23,  1887  [P.  L.  p.  158]) ;  but  he  was  allowed  to  testify  fully,  and 
before  he  finished  he  had  given  the  whole  defense,  which  in  brief  was 
this: 

[2,3]  The  automobile,  a  new  Ford  car,  was  on  its  first  business 
trip,  and  had  only  been  in  operation  about  one  hour.  It  had  made  sev- 
eral deliveries;  the  last  stop  being  a  short  distance  south  of  Berks 
street.  Up  to  this  time  the  car  had  been  driven  by  Ra)rmond  Perl- 
stein,  one  of  the  defendants'  employes ;  but  Joseph  P.  Jacob  now  took 
the  wheel.  He  had  had  two  years'  experience  with  cars,  and  knew 
how  to  drive  this  particular  make.    He  testified  further : 

"I  went  out  to  see  whether  he  [Perlsteln]  knew  how  to  drive  a  car. 
•  •  •  The  intention  of  the  firm  was  to  let  him  drive  it,  if  he  proved  capa- 
ble of  handUng  it.  •  •  •  The  street  was  perfectly  clear.  We  started 
from,  I  tliink«  1840  North  Eighteenth  street,  going  over  to  the  right-hand  side 
of  the  street.  The  machine  had  just  gone  into  high,  and  when  you  first  go 
into  high  it  is  going  at  approximately  15  miles  an  hour;  then  you  check  it 
immediately — get  It  under  control.  As  we  passed  over  Berks  street,  a  de- 
livery automobile  of  some  kind  was  standing  on  the  right-hand  side,  not  exact- 
ly at  Berks  street,  but  a  little  farther  along,  and  I  turned  to  the  left,  when 
I  came  near  It,  to  avoid  it  To  my  surprise  the  wheel  stuck  fast,  and  when  I 
released  or  dropped  the  engine  Into  neutral,  and  applying  the  foot  brake  was 
not  going  to  stop  the  car  In  time,  I  said:  'Raymond,  look  out  for  yourself. 
The  car  Is  going  up  on  the  pavement  Don't  get  hurt'  •  •  ♦  Then  the 
car  struck  the  pavement,  the  two  front  wheels  going  up  on  the  sidewalk,  and 
the  steering  bar  In  front  struck  the  dismounting  stone,  and  pushed  it,  I 
suppose,  about  six  inches,  and  the  car  quietly  turned  over,  pinning  Miss  Ivins 
under  it.  I  was  all  Intent  In  trying  to  force  the  steering  gear ;  but  I  did  not 
know  the  young  lady  was  under  the  car  until  I  heard  her  voice,  and  then  I 
directed  my  mind  to  lifting  up  the  car,  to  take  her  out.  ♦  ♦  ♦  The  rod 
underneath  has  a  little  ball  and  socket  joint  on  the  end,  and  that  passed  center 
and  stuck  fast.  That  is  a  thing  that  is  known.  •  •  •  The  street  was 
damp ;  neither  wet  nor  dry.  •  ♦  ♦  Our  last  stop  was  1840.  That  Is  near 
the  comer.  I  then  had  gone  from  low  Into  high,  checked  my  engine,  as  we 
passed  over  Berks,  I  would  say  15  miles  an  hoiu*,  just  about  the  speed  that 
you  start  with,  and  then,  before  the  car  struck  the  curb,  it  was  reduced  by 
placing  the  engine  in  neutral  and  applying  the  brakes,  such  as  it  was.    I 
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would  suppose  it  was  reduced  to  possibly  5  or  6  miles  an  hour  at  tlie  time  it 
struck  that  stone.  The  machine  was  working  very  atiK  at  the  time,  and 
heated  the  water  in  the  tank,  which  would  indicate  that  it  would  be  im- 
possible to  go  at  a  high  rate  of  speed,  with  a  perfectly  new  engine,  and 
everything  working  tight.  •  ♦  ♦  The  machine  was  mechanically  construct- 
ed wrong.  We  have  had  to  change  the  steering  apparatus  twice  before  we  got 
a  steering  apparatus  that  was  safe.  ♦  ♦  ♦  The  whole  machine  was  so 
wrong  that  subsequently  the  Ford  people  •  •  ♦  took  It  apart  and  replaced 
the  parts  that  had  been  admitted  to  be  imperfect,  and  performed  the  whole 
thing  without  charge.  ♦  •  ♦  i  noticed  that  the  whole  thing  was  working 
very  stiffly.  We  were  told  that  It  would  work  stiffly ;  but  It  had  been  oiled 
up  and  was  in  perfect  order,  and  when  we  find  there  is  something  wrong 
with  a  car,  we  gradually  get  to  the  point.  •  ♦  ♦  I  felt  uncomfortable  the 
way  he  [Perlstein]  was  driving,  and  I  could  not  determine  whether  it  was 
the  man  or  the  machine.  So  when  he  got  out  to  deliver  a  package  I  got  at  the 
wheel,  and  from  the  time  that  I  started  the  car  until  the  accident  occurred  I 
felt  that  there  was  something  wrong  with  the  car,  and  my  intention  was 
to  stop  before  coming  to  the  nes^t  street^  and  make  an  examination,  and  see 
what  it  was.  My  knowledge  of  the  machine  indicated  to  me  that  there  was 
something  wrong.    ♦     ♦     ♦ »» 

The  rate  of  speed  was  in  some  dispute,  but  this  was  a  matter  for  the 
jury. 

The  defense  having  thus  been  presented,  no  other  witness  was 
called,  and  it  will  be  observed  that  the  occurrence  had  been  fully 
liiid  before  the  jury — the  injury,  its  cause,  the  surrounding  circum- 
stances, and  the  defendants'  explanation.  In  such  a  situation  there 
was  no  occasion  to  apply  the  presumption  expressed  by  "res  ipsa  loqui- 
tur," and  the  remarks  in  the  charge  on  that  subject  might  well  have 
been  modified,  or  perhaps  omitted.  The  whole  case  being  before  the 
jury  on  direct  evidence,  the  question  was  whether  the  defendants' 
negligence  had  thus  been  established.  The  plaintiff  was  not  relying 
on  presumption,  but  on  positive  testimony,  and  the  defendants'  ex- 
planation had  the  same  quality  of  support.  Nevertheless,  we  are  sat- 
isfied that  as  a  whole  the  charge  could  not  have  led  the  jury  astray,  and 
therefore  we  are  not  disposed  to  be  critical  about  a  few  sentences  that 
might  not  stand  the  test  of  a  leisurely  examination.  It  is  clear  enough 
that  the  verdict  is  justified  by  the  evidence ;  the  driver's  lack  of  due 
care  might  properly  be  inferred  from  the  fact  that,  when  he  took  the 
wheel,  he  knew  that  the  car  was  not  working  satisfactorily,  but  toqk 
the  risk  of  going  on  without  examination  or  effort  to  remedy  what 
might  be  wrong,  and,  moreover,  of  running  it  on  a  narrow  city  street 
at  a  rate  of  speed  which  some  of  the  witnesses  described  as  verv 
fast. 

The  assignments  of  error  do  not  need  separate  discussion.  We  find 
no  reversible  error,  and  affirm  the  judgment. 
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(250  Fed.  434) 

SPIES  V.  UNION  PAO.  R.  CO. 

(Circuit  Court  of  AwJeals,  Eighth  Circuit    March  11,  1918.) 

No.  4984. 

1.  TRiAii  <S=>109 — Grounds   fob  Direction   op  Verdict — iNsumciENCT   of 

Opening  Statement  to  Jury. 

If,  after  considering  the  statement  to  the  Jury  by  his  counsel  of  plain- 
tiff's cause  of  action,  and  after  giving  counsel  an  opportunity  to  explain 
or  modify  it,  the  court  is  of  opinion  that  the  statement  does  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  action,  it  has  the  power  to  dismiss 
the  case  without  prejudice,  or  to  direct  a  verdict  for  defendant- 

2.  Dismissal  and  Nonsuit  C=>7,  30 — Right  to  Dismiss  Without  Prejudice — 

Condition  up  Cause. 

A  plaintiff  may  not  dismiss  without  prejudice  after  a  motion  for  a 
directed  verdict  has  been  made  and  submitted,  or  after  such  a  motion  has 
been  argued  and  the  court  has  expressed  Its  opinion  upon  it. 

3.  DrsMissAii  and  Nonsuit  ^=>30 — Right  to  Dismiss  Without  Prejudice — 

Statt'TOry  Provision. 

Under  Rev.  St.  Neb.  1913,  $  7654,  which  provides  that  a  plaintiff  may 
dismiss  an  action  without  prejudice  to  a  future  action  "before  the  final 
submission  of  the  case  to  the  jury  or  to  the  court  where  the  trial  is  by 
the  court,"  a  plaintiff  had  the  right  to  dismiss  without  prejudice,  where 
the  court  had  stated  its  opinion  that  the  opening  statement  of  counsel 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  but  before  any 
motion  or  suggestion  for  a  directed  verdict  had  been  made. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska ;  Joseph  W.  Woodrough,  Judge. 

Action  at  law  by  John  J.  Spies  against  the  Union  Pacific  Railroad 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

W.  D.  Oldham,  of  Kearney,  Neb.  (T.  J.  Doyle,  of  Lincoln,  Neb.,  on 
the  brief),  for  plaintiff  in  error. 

A.  G.  Ellick,  of  Omaha,  .Neb.  (Edson  Rich,  of  Omaha,  Neb.,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  YOU- 
MANS,  District  Judges. 

SANBORN,  Circuit  Judge.  Mr.  Spies,  the  plaintiff  below,  the 
driver  of  an  automobile,  brought  this  action  for  damages  which  he  al- 
leged he  sustained  by  reason  of  a  collision  of  the  automobile  at  a 
street  crossing  with  a  motor  passenger  car  which  the  railroad  company 
was  running  across  the  street  on  one  of  its  tracks.  He  averred  that  the 
collision  and  his  damages  were  caused  by  the  negligence  of  the  com- 
pany ;  the  latter  denied  this  allegation,  and  insisted  that  the  negligence 
of  the  plaintiff  was  the  cause  of  the  collision  and  injury.  The  case 
came  on  for  trial  before  a  jury,  and  Mr.  Oldham,  one  of  the  counsel 
for  the  plaintiff,  made  his  opening  statement  of  the  facts  of  the  case 
to  them.  At  the  close  of  that  statement  the  court  first  said  to  him 
that  his  impression,  from  the  statement  he  had  made,  was  that  he  could 
not  maintain  the  action,  that  the  duty  of  the  court  was  to  order  the 
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case  dismissed,  but  that,  if  he  was  wrong,  he  would  like  to  be  shown. 
Thereupon  Mr.  Doyle,  another  of  the  counsel  for  the  plaintiff,  and  Mr. 
Oldham,  again  stated  the  facts  and  argiied  their  sufficiency  to  consti- 
tute a  cause  of  action.  But  the  court  again  expressed  the  opinion  that 
the  facts  were  insufficient,  whereupon  Mr.  Oldham  replied  that,  in 
view  of  the  statement  of  the  court,  he  would  dismiss  the  cause  without 
prejudice.  The  court,  however,  denied  the  plaintiff  permission  to  dis- 
miss his  case  in  that  way,  and,  after  hearing  further  discussion  of  the 
sufficiency  of  the  facts  stated,  directed  the  jury,  over  the  objection  and 
exception  of  the  plaintiff,  to  return  a  verdict  for  the  defendant.  The 
judgment  challenged  by  this  writ  of  error  is  based  upon  the  rulings 
which  have  been  recited. 

[1]  The  first  question  presented  by  this  case  is:  Was  the  refusal 
of  the  court  to  permit  the  plaintiff  to  dismiss  his  case  without  prejudice 
to  a  subsequent  action  for  the  same  cause  erroneous?  The  statute 
which  conditions  the  answer  to  this  question  is  section  7654,  page  2095, 
Revised  Statutes  of  Nebraska  1913,  and  the  part  of  it  relevant  to  the 
issue  here  presented  reads  in  this  way : 

"7654.  Sec.  95.  Dismissal  Without  Prejudice.— An  action  may  be  dismissed 
without  prejudice  to  a  future  action: 

"First  By  the  plaintiff,  before  the  final  submission  of  the  case  to  the  jur.v. 
or  to  the  court  where  the  trial  is  by  the  court** 

If,  after  considering  the  statement  to  the  jury  by  counsel  for  the 
plaintiff  of  the  latter's  cause  of  action,  and  after  giving  counsel  an  op- 
portunity to  explain  or  modify  it,  the  court  was  of  the  opinion  that  the 
statement  did  not  set  forth  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, it  had  the  power  to  dismiss  the  case  without  prejudice  to  another 
action,  or  to  direct  a  verdict  for  the  defendant  on  the  statement,  and 
it  was  the  approved  practice  for  it  so  to  do.  Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  263,  264,  26  L.  Ed.  539;  Butler  v.  National  Home  for 
Soldiers,  144  U.  S.  64,  12  Sup.  Ct.  581,  36  L.  Ed.  346. 

[2,  3]  It  is  too  late  for  a  plaintiff  to  dismiss  or  to  move  to  dismiss 
his  case  without  prejudice  to  a  subsequent  action  for  the  same  cause, 
after  a  motion  for  a  directed  verdict  has  been  made  and  submitted, 
or  after  such  a  motion  has  been  made  and  argued,  and  the  court  has 
expressed  its  opinion  upon  it.  Rhode  v.  Duff,  208  Fed.  115,  118,  125 
C.  C.  A.  343,  346;  Whitted  v.  S.  W.  Telegraph  &  Telephone  Co.  (D. 
C.)  217  Fed.  835,  837;  Bee  Building  Co.  v.  Dalton,  68  Neb.  38,  39,  40, 
41,  42,  93  N.  W.  930,  4  Ann.  Cas.  508;  Fronk  v.  Evans  City  Steam 
Laundry  Co.,  70  Neb.  75,  96  N.  W.  1053.  But  counsel  for  the  plaintiff 
announced  his  dismissal  of  this  case,  or,  if  that  be  too  strong  a  state- 
ment, moved  to  dismiss  it,  before  any  motion  for  a  directed  verdict  had 
been  made  by  the  defendant,  and  before  any  suggestion  had  been  made 
by  the  court  that  it  was  considering  or  intending  to  make  such  a  di- 
rection. It  was  not  until  after  plaintiff's  counsel  had  announced  that, 
in  view  of  the  statement  of  the  court,  he  would  dismiss  the  case  with- 
out prejudice,  that  the  first  suggestion  of  a  directed  verdict  was  made. 
The  only  intimation  prior  to  that  announcement  was  the  statement  of 
the  court  that  the  impression  he  received  from  counsel's  statement  of 
his  case  was  that  the  only  duty  the  court  had  to  perform  was  to  order 
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the  case  dismissed ;  and  the  conclusion  is  that  the  motion  of  counsel  for 
the  plaintiff  to  dismiss  his  case  without  prejudice  was  made  in  due  time, 
and  that  it  was  error  to  deny  it.  This  result  renders  the  other  question 
in  the  case  immaterial. 

Let  the  judgment  below  be  reversed,  and  let  the  case  be  remanded 
to  the  court  below,  with  directions  to  grant  a  new  trial. 


(250  Fed.  436) 

THE  WASHINGTON. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.     March  13,  1918w) 

No.  168. 

1.  C0LI.IS10N  ^=>100(1) — ^Liability — Vessel  in  Tow. 

A  ferryboat,  which  in  a  fog  collided  with  a  barge  In  the  last  Her  of  a 
tow,  held  wholly  at  fault;  the  tug.  towing  the  barges  having  given  the 
required  signals,  which  were  heard  by  the  ferryl)oat,  and  the  faulty 
navigation  of  the  tug  prior  to  the  accident  not  having  contributed  thereta 

2.  CoLusiON  ^=»100(1) — ^Tows — Anticipation. 

So  long  as  500-foot  tows  are  not  illegal  in  New  York  Harbor,  they  must 
be  reckoned  with  by  vessels  navigating  in  a  fog,  after  hearing  signals 
indicating  the  presence  of  a  tow. 

3.  Collision  ^=»100(2)— Fog  Signals— Negligence. 

Where  a  tug  in  charge  of  a  tow  gave  the  whistle  signal  provided  by 
Navigation  Rules,  art.  15  (Act  June  7,  18S^7,  c.  4,  §  I,  30  Stat  99  [Comp. 
St.  1916,  §  7888]),  a  barge  being  towed,  which  could  not  whistle,  is  not 
guilty  of  negligence  in  failing  to  give  other  signals  in  a  fog;  the  pre- 
scribed signal  excluding  all  others. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Libel  by  Patrick  Ward  against  the  ferryboat  Washington,  claimed 
by  the  Pennsylvania  Railroad  Company,  and  the  Cornell  Steamboat 
Company.  From  a  decree  for  libelant  against  the  Washington,  claim- 
ant appeals.    Affirmed. 

The  Senator  Rice,  a  tug  belonging  to  the  Omell  Steamboat  Company,  left 
a  pier  in  the  North  River  bound  to  Gowanus,  in  dear  weather,  with  a  hawser 
*:ow  of  six  boats  in  three  tiers.  The  hawsers  were  of  not  over  100  feet,  mak- 
ing the  probable  length  of  the  flotilla  from  bow  of  tug  to  stem  of  last  tier 
at  least  500  feet.  Shortly  after  leaving,  a  dense  fog  set  in,  whereupon  the 
Rice  rounded  to,  and  drifted  stem  first  down  river  with  the  ebb  tide,  until 
opposite  the  Cortlandt  Street  ferry.  This  proceeding  is  said  to  have  been 
necessary,  because  she  could  find  no  place  to  tie  up.  While  thus  drifting,  she 
sounded  regularly  the  "one  long  and  two  short"  whistles  of  article  15,  which 
also  declares  that  a  vessel  towed  "may  give  this  signal  and  shall  not  give 
any  other." 

The  ferryboat  Washington,  on  starting  from  her  slip  at  Ctortlandt  street, 
heard  the  Rice's  signals  ahead,  and  stopped  (reversing  also)  until  they  sounded 
well  off  the  starboard  bow,  then  started  ahead  and  saw  nothing  until  the 
libelant's  barge  appearecl  dead  ahead  and  not  over  30  or  40  feet  away.  She 
was  starboard  boat  in  the  last  tier.  Collision  followed.  The  whistles  of  the 
ferryboat  had  been  heard  on  the  Rice,  and  the  men  on  the  latter  declared 
that  they  also  saw  the  Washington  herself,  when  she  first  approached  and 
then  backed  away;  also  that  on  hearing  the  ferryboat,  and  knowing  that 
they  were  about  off  the  slips,  they  "hooked  up"  and  were  going  up  river  at 
cautious  speed  when  coUision  happened. 
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As  the  nulster  of  the  Washington  had  not  seen  the  tug  or  tow  when  he  first 
stopped  and  reversed  for  them,  he  did  not  know  whether'  the  tow  was  along- 
side or  on  a  hawser,  and  admitted  on  his  examination  tliat  he  might  expect 
either  method.  The  vessels  in  tow  were  ordinary  barges,  with  no  mechanical 
sound  apparatus.  They  gave  no  signals  whatever.  The  trial  court  found  the 
ferryboat  alone  at  fault;  her  owners  appealed,  assigning  for  error  that  the 
conduct  of  the  Senator  Rice  caused  the  collision,  and  the  injured  barge  con- 
tributed by  making  no  noise  of  any  kind. 

Chauncey  I.  Clark,  of  New  York  City,  for  appellant. 
Robert  S.  Erskine,  of  New  York  City,  for  appellee  Cornell  Steam- 
boat Co. 

T.  Catesby  Jones,  of  New  York  City,  for  appellee  Ward. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
appeal  has,  we  think,  resulted  from  indignation  over  the  conduct  of 
the  Rice  in  drifting,  tail  to,  down  the  North  River  for  nearly  three 
miles,  in  a  dense  fog. 

[1,2]  We  are  not  concerned  to  palliate  such  conduct,  but  must  in- 
quire whether  it  proximately  caused  this  particular  collision.  Whether 
by  good  or  bad  navigation  the  Rice  and  her  tow  got  in  front  of  the 
Washington's  slip,  and  made  their  presence  known  by  the  only  signal 
known  to  the  law.  The  Washington  heard,  recognized  a  tow,  knew 
it  might  be  either  on  a  hawser  or  alongside,  and  when  the  sound  was 
sufficiently  broad  off  the  bow  to  give  apparent  clearance  for  either 
kind  of  tow  went  ahead,  and  found  the  end  of  a  moderately  long 
hawser  tow  so  close  aboard  that  she  could  not  stop  in  time  to  avoid 
collision.  Assuming  that  the  Rice  had  drifted  into  the  Washington's 
path,  she  went  ahead  properly  on  hearing  (and  she  says  seeing)  that 
ferryboat,  which  came  into  collision  by  miscalculating,  or  rather  not 
guessing  right,  as  to  the  probable  length  of  the  possible  hawser  tow. 

The  navigation  of  the  Rice,  before  she  and  the  Washington  began 
to  navigate  with  reference  to  each  other,  is  immaterial, .  unless  her 
position  when  such  related  or  relative  action  began  caused  or  contrib- 
uted to  collision.  Plainl)r  it  did  not;  and  what  caused  contact  was 
the  Washington's  error  in  going  faster  than  would  permit  her  to 
avoid  the  kind  of  tow  she  admits  might  have  been  encountered.  Until 
500-foot  tows  are  illegal  in  this  harbor,  they  must  be  reckoned  on. 
Of  course,  tugs  with  such  tows  owe  a  corresponding  duty  of  care; 
but  absence  of  such  care  must  contribute  to  injury  to  produce  liability. 

[3]  That  the  boat  in  tow  could  not  whistle  is  admitted.  The  stat- 
ute now  prevents  any  other  noise,  and  the  reasons  for  the  present  writ- 
ten rule  are  set  forth  in  The  City  of  New  York,  49  Fed.  956,  1  C.  C.  A. 
483.  Cf.  Hughes  v.  Penn.  R.  R.  Co.  (D.  C.)  93  Fed.  510,  affirmed 
113  Fed.  925,  51  C.  C.  A.  555.  Decisions  imposing  a  duty  of  making 
signals  on  a  boat  left  moored  or  swinging  at  a  pier  end  in  a  fog  (The 
Jersey  Central,  221  Fed.  625,  137  C.  C.  A.  349),  or  declaring  it  negli- 
gence in  a  tug  to  let  her  tow  so  swing  out  into  the  stream  from  a  pier, 
without  producing  a  noise  at  the  distant  and  moving  end  (The  Ex- 
press, 212  Fed.  672,  129  C.  C.  A.  208;  The  Bern,  243  Fed.  859,  156 
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C.  C.  A.  371),  have  no  application  to  a  tug  navigating  with  a  tow.    The 
statutory  noise  excludes  any  other. 

Decree  affirmed,  with  interest  and  costs  to  both  appellees,  against 
owners  of  the  Washington. 


(250  Fed.  438) 

CROSS,  Sheriff,  v.  GEORGIA  IRON  &  COAL  CO. 

In  re  GEORGIA  STEEL  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     April  9,  1918.) 

No.  3193. 

1.  Bankruptcy  ^s»215 — Court  of — Powers. 

The  court  of  bankruptcy,  in  the  exercise  of  its  equitable  powers,  naay 
protect  the  estate  of  a  bankrupt,  which  was  in  its  custody,  from  a  fraudu- 
lent and  excessive  assessment. 

2.  Appeal  and  Error  ^=>907(2) — Review — Presumptions. 

Where  the  evidence  on  which  an  order  was  based  was  not  incorporated 
in  the  record,  it  will  be  presumed  that  the  evidence  supports  the  order. 

3.  Bankruptcy   ^s»215 — Taxation    ^=»317(1) — Assessment   of   Taxes — Au- 

thority OF  Court. 

An  assessment  of  property  for  taxation  can  be  validly  made  only  by  an 
official  or  body  designated  by  law  to  make  it,  and,  while  a  court  of  equity 
may  protect  a  taxpayer  from  a  fraudulent  and  excessive  assessment,  a 
court  of  bankruptcy,  in  the  exercise  of  its  equitable  powers,  cannot,  hav- 
ing found  that  the  assessment  against  the  estate  of  the  bankrupt  was  ex- 
cessive, make  an  assessment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia;   William  T.  Newman,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Georgia  Steel  Company. 
Petition  by  the  Georgia  Iron  &  Coal  Company  to  enjoin  the  collection 
of  taxes  assessed  against  the  property  of  the  bankrupt.  The  propriety 
of  the  assessment  having  been  submitted  to  arbitrators,  W.  H.  Cross, 
Sheriff  of  Dade  County,  petitioned  for  an  order  that  taxes  be  paid  on 
the  assessment  made  by  the  arbitrators.  From  an  order  finding  that 
the  assessment  by_  the  arbitrators  was  excessive,  and  reassessing  the 
property,  W.  H.  Cross,  Sheriff,  appeals.     Modified  and  affirmed. 

Martin  G.  Smith,  of  Trenton,  Ga.,  for  appellant. 
Daniel  W.  Rountree  and  Clifford  L.  Anderson,  both  of  Atlanta,  Ga., 
for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  While  the  properties  in  Dade  county, 
Ga.,  of  the  Georgia  Steel  Company,  a  bankrupt,  were  in  possession  of 
a  tenant  of  the  trustee  in  bankruptcy  of  that  company,  an  execution  in 
favor  of  the  tax  collector  of  Dade  county,  for  the  amount  claimed  to 
be  due  from  the  steel  company  for  state  and  county  taxes  for  the  year 
1916,  was  levied  by  the  sheriff  of  I>ade  county  on  a  portion  of  said 
properties.     On  a  petition  which  alleged  that  the  assessment  of  the 

^==>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  lodezes 
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properties  for  the  taxes  of  1916  was  illegal  and  excessive,  the  court 
in  which  the  bankruptcy  proceeding  was  pending  enjoined  the  sheriff 
from  enforcing  the  execution,  directed  the  trustee  in  bankruptcy  to  pay 
within  ten  days  "such  amount  as  will  equal  the  tax  at  the  rate  fixed 
for  1916,  if  the  property  were  valued  at  the  amount  at  which  it  was 
voluntarily  returned  in  1915,"  and  ordered  that  the  question  as  to 
whether  the  assessment  should  be  more  than  such  return  and  additional 
taxes  paid  for  1916  be  submitted  to  arbitration,  to  be  had  and  pro- 
ceeded with  as  provided  in  a  Georgia  statute  approved  August  14, 
1913.    The  court's  order  contained  the  following: 

**The  finding  of  the  arbitration  -shaU  be  final,  except  upon  good  cause  shown 
it  may  be  reviewed  by  the  court." 

The  amount  of  taxes  based  on  the  assessment  of  the  previous  year 
was  paid.  Arbitrators  were  selected  pursuant  to  the  court's  order, 
and  an  award  was  made  by  two  of  the  arbitrators,  the  one  selected  by 
the  tax  receiver  and  the  one  appointed  by  the  ordinary  of  Dade  county. 
This  award  assessed  the  steel  company's  properties  in  Dade  county  at 
$250,000.  Those  properties  were  assessed  in  1915  at  $176,000.  In  re- 
sponse to  a  petition  by  the  sheriff  for  an  order  that  the  taxes  be  paid  on 
the  assessment  made  by  the  arbitr^itors,  the  trustee's  tenant  set  up  that 
the  assessment  made  by  the  two  arbitrators  was  excessive,  and  that  it 
was  arrived  at  by  improper  and  unfair  means,  in  that  both  those  arbi- 
trators were  prejudiced  against  the  trustee  in  bankruptcy,  and  were 
known  to  be  so  prejudiced  and  biased  by  the  officials  who  selected  them. 
The  court  made  the  following  order : 

"This  matter  came  on  to  be  heard  upon  the  petition  of  W.  B.  C?ureton,  tax 
collector,  and  the  pleadings  filed  in  response  thereto,  and,  after  the  introduc- 
tion of  evidence  by  the  respective  parties  and  after  hearing  from  counsel 
for  the  parties:  It  is  considered,  ordered,  and  adjudged  by  the  court  that  the 
assessment  of  the  properties  at  $250,000  for  the  year  1916  is  unreasonable,  ex- 
cessive, and  confiscatory.  It  is  further  ordered  and  adjudged  that  an  assess- 
ment of  $175,000  for  said  property  is  fair  and  reasonable.  And  it  appearing 
that  $2,200  has  been  paid  for  state  and  county  taxes  for  the  year  1916,  based 
on  an  assessment  of  said  properties  at  $176,000,  it  is  further  ordered  and 
adjudged  that  the  trustee  in  bankruptcy  be  and  is  hereby  directed  not  to 
pay  any  further  state  and  county  taxes  for  the  year  1916." 

The  sheriff  appeals  from  this  order.  The  record  does  not  contain 
any  evidence  adduced  on  the  hearing  which  resulted  in  the  order  pre- 
sented for  review. 

[1-3]  The  record  does  not  enable  us  to  conclude  that  the  court  was 
in  error  in  making  an  order  having  the  effect  of  preventing  the  en- 
forcement of  the  award.  As  a  court  of  equity  it  was  empowered  to 
protect  a  taxpayer,  whose  property  was  in  its  custody,  from  a  fraudu- 
lent and  excessive  assessment.  Vestel  v.  Edwards,  143  Ga.  368,  85 
S.  E.  187.  The  contrary  not  appearing,  it  may  be  presumed  that  the 
allegations  affecting  the  integrity  of  the  award  were'  fully  supported 
by  evidence.  But  we  know  of  no  law  which  supports  that  part  of  the 
order  in  which  the  court  undertook  to  make  an  assessment  of  the 
bankrupt's  property  for  the  state  and  county  taxes  of  1916.  An  as- 
sessment of  property  for  taxation  can  be  validly  made  only  by  an  offi- 
cial or  body  designated  by  law  to  make  it.    Cooley  on  Taxation  (3d 
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Ed.)  596,  600.  So  far  as  we  are  advised  that  power  was  not  conferred 
on  the  court. 

Its  order  will  be  modified,  by  striking  from  it  that  part  of  it  assess- 
ing the  properties  in  question  at  $175,000.  As  so  modified,  the  order 
is  affirmed,  the  costs  of  the  appeal  to  be  taxed,  one-half  against  the 
appellant,  and  one-half  against  the  appellee. 

Modified  and  affirmed. 


(250  Fed.  440) 

SPECIAL  SCHOOL  DIST.  OF  ASHDOWN,  ARK.,  v.  JONES  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  1,  1918.) 

No.  5016. 

JuBY  <5=»31C3>— -Right  to  Trial  by  Juby — Legal  ob  Equitable  IssuEa 

The  action  of  a  trial  court  in  transferring  from  the  law  to  the  equity 
side  an  action  at  law  brought  by  a  building  contractor  for  breach  of  con- 
tract, in  which  defendant  denied  the  breach  and  pleaded  a  counterclaim, 
and  where  no  accounting-  wa?  required  and  the  issues  were  clearly  at  law 
and  triable  to  a  Jury,  held  error. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Arkansas ;  Frank  A.  Youmans,  Judge. 

Action  by  J.  C.  Jones  and  D.  V.  Harrington,  partners,  against  the 
Special  School  District  of  Ashdown,  Ark.  The  cause  was  transferred 
to  the  equity  docket  and  heard  as  in  equity,  resulting  in  a  decree  for 
plaintiffs,  from  which  defendant  appeals.    Reversed. 

James  D.  Head,  of  Texarkana,  Ark.  (Steel  &  l^e,  of  Ashdown, 
Ark.,  on  the  brief),  for  appellant. 

Will  Steel,  of  Texarkana,  Ark.  (H.  C.  Mechem,  of  Fort  Smith,  Ark., 
and  William  M.  Hall,  of  Memphis,  Tenn.,  on  the  brief),  for  appellees. 

Before  HOOK,  GARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  Appellees  brought  an  action  at  law 
against  the  appellant  to  recover  damages  for  the  breach  of  a  contract, 
whereby  appellees  agreed  with  appellant  to  provide  all  the  materials 
and  perform  all  the  work  necessary  for  the  erection  and  completion 
of  a  two-story  brick  schoolhouse,  with  basement,  for  the  sum  of  $26,- 
500.  The  complaint  alleged  as  a  breach  of  the  contract  that,  when  ap- 
pellees had  assembled  materials  of  the  value  of  $7,834.10,  .and  had  per* 
formed  labor  in  preparing  and  placing  said  materials  in  said  school - 
house  of  the  value  of  $3,037.92,  appellant  ejected  appellees  from  the 
premises  and  took  possession  of  the  schoolhouse,  so  far  as  completed, 
and  all  of  the  materials  furnished  by  them  and  not  yet  used,  and 
refused  to  pay  appellees  any  greater  sum  than  had  already  been  paid, 
viz.  $7,446.  The  damages  prayed  for  consisted  of  the  balance  due  for 
labor  and  materials  performed  and  furnished,  which  was  $3,425.02, 
and  loss  of  prospective  profits,  had  appellees  been  permitted  to  perform 
the  contract,  which  were  alleged  to  be  $2,650,  making  the  total  amount 
of  damage  claimed  $6,619.62. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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Appellant  filed  an  answer  and  counterclaim,  wherein  it  alleged  that 
it  took  possession  of  the  schoolhouse,  when  partially  completed,  for 
reasons  which  were  pleaded  in  the  answer,  and  completed  the  same  at 
an  expense  over  and  above  the  contract  price  of  $5,506.74.  Appellant 
also  claimed  that  appellees  ought  to  be  charged  witih  the  sum  of  $210 
by  reason  of  changes  in  the  plans  whereby  appellees  were  enabled  to 
save  that  amount ;  that*  appellees  should  also  be  charged  with  the  sum 
of  $945  for  420  barrels  of  cement  not  used  as  agreed  in  the  construc- 
tion of  the  concrete  work.  Damages  were  also  claimed  for  failure  to 
complete  the  schoolhouse  at  the  time  agreed  in  the  sum  of  $690.  Judg- 
ment was  therefore  prayed  on  the  counterclaim  against  appellees  for 
$7,352.23. 

Appellees  filed  a  reply,  which  amounted  to  a  special  denial  of  the 
allegations  of  the  counterclaim.  The  case  came  on  for  trial  before 
the  court  and  a  jury,  and  after  the  jury  had  been  sworn,  and  the  trial 
had  proceeded  for  some  time,  the  trial  court  discharged  the  jury  from 
further  consideration  of  the  case,  and  ordered  that  the  complaint,  an- 
swer, and  counterclaim  should  stand,  and  that  appellees  should  file  a 
replication,  praying  an  accounting,  and  include  iJierein  a  motion  to 
transfer  the  case  to  the  equity  dodket.  This  order  being  entered  upon 
the  record,  the  court  then  ordered  the  case  transferred  to  the  equity 
docket,  to  be  proceeded  therein  as  an  equity  case,  the  testimony  taken 
to  be  regarded  as  introduced  before  the  court.  Appellant  excepted  to 
this  order  and  assigns  the  same  as  error.  The  case  having  been  trans- 
ferred as  stated,  the  court  proceeded  to  hear  the  same  as  a  cause  in 
equity  without  a  jury,  and  rendered  a  decree  against  the  appellant  for 
$1,314,  being  the  amount  of  the  retained  percentage  of  15  per  cent, 
according  to  the  terms  of  the  contract. 

The  trial  court,  in  ordering  the  transfer  of  the  case  to  the  equity 
docket,  referred  to  sections  z74a  and  274b  of  the  Judicial  Code,  as 
added  by  Act  March  3,  1915,  c.  90,  38  Stat.  956  (Comp.  St.  1916,  §§ 
1251a,  1251b).  In  order  to  make  section  274a  applicable,  it  was  nec- 
essary for  the  trial  court  to  find  that  the  action  on  trial  should  have 
been  brought  in  equity.  Section  274b  has  no  application,  as  the  appel- 
lant pleaded  no  equitable  defense,  and  when  appellees,  pursuant  to  the 
order  of  the  court,  alleged  in  their  replication  that  the  matters  and 
things  therein  alleged  were  of  exclusively  equitable  jurisdiction,  it 
did  not  make  them  so.  The  replication,  as  above  stated,  was  simply  a 
special  denial  of  the  allegations  of  the  counterclaim,  and  prayed  for 
judgment  in  accordance  with  the  prayer  of  the  complaint.  No  ground 
of  equitable  jurisdiction  appeared  upon  the  record,  and  no.  equitable 
relief  was  asked  or  granted  by  or  to  either  party.  There  is  no  allega- 
tion anywhere  in  the  pleadings  that  the  determination  of  the  case 
involved  an  accounting,  nor  was  such  the  fact.  This  is  well  illustrated 
by  the  judgment  rendered,  which  was  for  the  recovery  of  the  retained 
percentage  provided  for  in  the  contract,  and  that  percentage  was  not 
disputed,  if  appellant  was  liable  for  it.  The  right  of  trial  by  jury  in 
suits  at  common  law  where  the  value  in  controversy  exceeds  $20  is 
preserved  by  the  Seventh  Amendment  to  the  Constitution  of  the  United 
States,  and  is  highly  valued  by  suitors.    No  suitor  should  be  deprived 
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of  the  right  against  his  consent  in  cases  where  he  is  entitled  to  it  under 
the  law  of  the  land.  Section  267  of  the  Judicial  Code  (Comp.  St.  1916, 
§  1244)  also  provides  that  suits  in  equity  shall  not  be  sustained  in  any 
court  of  the  United  States  in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law.  No  reason  appears  why  the  rem- 
edy at  law  in  this  case  was  not  plain,  adequate,  and  complete. 

The  action  was  essentially  an  action  at  law  to  recover  damages  for 
breach  of  contract.  When  it  was  once  determined  who  breached  the 
contract  in  respect  to  the  different  claims  under  the  pleadings,  no 
accounting  was  necessary,  in  the  sense  in  which  an  accounting  gives 
a  court  of  equity  concurrent  jurisdiction  with  a  court  of  law.  The 
action  was  not  for  an  accounting,  and  none  was  had.  To  sustain  the 
jurisdiction  of  a  court  of  equity  over  this  action  would  send  all  litiga- 
tion concerning  building  contracts  to  the  chancellor,  a  result  subversive 
of  rights  guaranteed  by  the  law  of  the  land.  We  think  it  is  clear  that 
the  trial  court  erred  in  deciding  that  the  action  ought  to  have  been 
brought  in  equity,  and  in  transferring  it  to  the  equity  docket  against 
the  consent  of  appellant. 

The  decree  below  is  therefore  reversed,  and  the  case  remanded,  with 
instructions  to  transfer  the  cause  to  the  law  docket,  there  to  be  pro- 
ceeded with  as  law  and  justice  may  require. 


(250  Fed.  442) 

UNITED  STATES  v.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Circuit  CovLTt  of  Appeals,  Eighth  Circuit.    Mardi  29,  1918.) 

No.  4993. 

Carriers  ^=>37 — Twenty-Eight  Hour  Law — Violation.  . 

That  the  initial  cander  icept  live  stock  continuously  confined  In  cars 
for  a  longer  period  than  28  hours,  without  request  of  the  shipper,  is  no 
defense  to  an  action  against  a  connecting  carrier  to  recover  the  penalty 
for  violation  of  the  Twenty-Eight  Hour  Law  (Act  June  29,  1906,  c.  3594. 
34  Stat  607  [Comp.  St.  1916,  §  86511)  §  1,  by  receiving  the  stock  and  con- 
tinuing the  carriage  with  knowledge  of  such  prior  confinement;  the 
statute  expressly  declaring  that  *'in  estimating  such  confinement  ♦  ♦  ♦ 
the  time  during  which  the  animals  have  been  confined  ♦  ♦  ♦  on  con- 
necting roads  shall  be  included." 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa ;  Henry  Thomas  Reed,  Judge. 

Action  by  the  United  States  against  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.  Judgment  for  defendant,  and  plaintiflE  brings 
error.    Reversed. 

For  opinion  below,  see  234  Fed.  386. 

Seth  Thomas,  Asst.  U.  S.  Atty.,  of  Ft.  Dodge,  Iowa  (F.  A.  O'Con- 
nor, U.  S.  Atty.,  of  New  Hampton,  Iowa,  on  the  brief),  for  the  United 
States. 

John  N.  Hughes,  of  Cedar  Rapids,  Iowa  (Charles  R.  Sutherland, 
of  Cedar  Rapids,  Iowa,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 
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STONE,  Circuit  Judge.  Violation  of  Twenty-Eight  Hour  Law. 
Without  any  36  hour  release  clause,  the  initial  carrier  transported  the 
cattle  for  more  than  35  hours  and  delivered  them  to  defendant  in  er- 
ror, which  continued  the  shipment  for  221/2  hours.  At  no  time  were 
the  cattle  unloaded. 

The  case  was  cast  upon  a  special  demurrer,  based  solely  upon  the 
ground : 

"That  the  petition  shows  upon  Its  face  that  said  stock  was  confined  In  the 
car  for  more  than  the  statutory  period  prior  to  the  time  that  they  came  Into 
the  possession  and  control  of  the  defendant,  and  the  crime,  If  any  there  was 
committed,  was  completed  prior  to  the  time  that  the  defendant  received  or 
had  control  of  said  stock.'* 

A  question  of  pleading  as  to  whether  the  plaintiff  pleaded  conclu- 
sions of  law  or  ultimate  facts  in  its  allegation  that  the  defendant  acted 
"knowingly  and  willfully"  is  not  within  the  special  demurrer  and  can- 
not be  considered. 

The  single  point  before  the  court  is  whether  the  act  is  violated  by  a 
connecting  carrier  which  receives  and  further  transports  live  stock 
already  carried  overtime.  The  defendant  contended  that  the  offense 
was  completed  before  it  received  the  shipment  and  that  a  mere  contin- 
uation by  it  of  the  confinement  is  not  within  the  statute.  We  are  un- 
able to  accept  this  view.  The  question  is  one  of  statutory  construction. 
Fortunately,  the  statute  declares  its  own  intention.    It  reads : 

"In  estimating  such  confinement,  ♦  ♦  ♦  the  time  during  which  the  ani- 
mals have  been  confined  without  such  rest  or  food  or  w^ater  on  connecting 
roads  shall  be  included,  it  being  the  Intent  of  this  act  to  prohibit  their  con- 
tinuous confinement  beyond  the  period  of  twenty-eight  hours,  except  upon  the 
contingencies  hereinbefore  stated."    Comp.  St.  1916,  §  8651. 

Congress  determined  the  period  of  time  during  which  live  stock 
could  safely  be  continuously  carried  without  opportunity  for  recuper- 
ation. It  recognized  that  the  longer  stock  might  be  carried  beyond  that 
limit  the  greater  the  suffering  and  damage.  Therefore  it  penalized  ev- 
ery carrier  which  knowingly  and  willfully  continued  the  carriage  be- 
yond the  prescribed  period.  The  offense  is  in  continuing  the  unlawful 
carriage.  N.  Y.  Central  &  H.  R.  Co.  v.  U.  S.,  203  Fed.  953,  122  C.  C. 
A.  255;  U.  S.  v.  Railroad  Co.  (D.  C.)  206  Fed.  513;  U.  S.  v.  N.  P. 
Term.  Co.  (C.  C.)  186  Fed.  947;  U.  S.  v.  N.  P.  Term.  Co.  (C.  C.)  181 
Fed.  879.  This  is  not  the  case  of  a  terminal  company  receiving  the 
overtime  shipment  for  prompt  carriage  to  an  unloading  place.  St. 
Louis  M.  B.  Term.  R.  Co.  v.  U.  S.,  209  Fed.  600,  126  C.  C.  A.  422 ;  St. 
Joseph  Stockyards  Co.  v.  U.  S.,  187  Fed.  104,  110  C.  C.  A.  432;  N. 
P.  Term.  Co.  v.  U.  S.,  184  Fed.  603,  106  C.  C.  A.  583 ;  U.  S.  v.  Stock- 
yards Term.  R.  Co.,  178  Fed.  19,  101  C.  C.  A.  147.  The  distinction  is 
well  drawn  in  U.  S.  v.  Lehigh  Valley  R.  Co.  (C-  C.)  184  Fed.  971, 
which  was  affirmed  (187  Fed.  1006,  109  C.  C.  A.  211)  upon  the  opinion 
of  the  District  Court. 

The  demurrer  should  have  been  overruled.  The  judgment  is  re- 
versed. 

162  C.C.A.— 33 
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(250  Fed.  444) 

PACIFIC  MAIL  S.  S.  CO.  v.  BBNEBT. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  10,  1W8.) 

No.  316fl. 

L  CoxTBTs  ^=^405(11)— Fedbbai.  Couets — Jurisdiction  op  Cibcuit  Ooubt  o» 
Appeai^. 

Under  Comp.  St  1916,  (  10045,  declaring  that  the  Circuit  Court  of  Ap- 
peals  of  the  Fifth  Circuit  shall  have  jurisdiction  to  review  final  Judg- 
ments and  decrees  of  the  District  Court  of  the  Canal  Zone  In  cases  In 
which  the  value  in  controversy  exceeds  $1,000,  etc,  the  Circuit  Court  of 
Appeals  of  the  Fifth  Circuit  has  jurisdiction  to  review  a  judgment  of 
the  District  Court  of  the  Canal  Zone,  where  the  aggregate  amount  of  the 
judgment  in  favor  of  plaintifT  and  of  the  counterclaim  made  by  defend- 
ant and  disallowed  exceeds  $1,000. 

2.  Masteb  and   Servant  ^=»186(18) — Injury  to   Srrvant— Negligence  of 
Fellow  Servant. 

Where  plaintiff,  a  member  of  one  of  several  gangs  engaged  In  loading 
cargo  in  a  vessel,  was  Injured  by  the  fall  of  a  hatch  cover,  which  had 
been  placed  in  position  by  some  of  the  laborers  engaged  with  him  in  that 
work,  and  the  fall  resulted,  not  from  the  breaking  of  the  supporting  beam, 
but  from  the  failure  of  those  placing  it  in  position  to  make  it  firm  by  the 
use  of  wedges  or  blocks,  the  negligence  was  that  of  plaintHTs  fellow 
servants,  for  which  the  owner  of  the  vessel  on  which  the  accident  occurred 
was  not  liable. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Canal 
Zone;   William  H.  Jackson,  Judge. 

Action  by  Wilfred  Beneby  against  the  Pacific  Mail  Steamship  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Theodore  C.  Hinckley  and  Stevens  Ganson,  both  of  Panama,  R.  P., 
for  plaintiff  in  error. 
Valentine  E.  Bruno,  of  Ancon,  C.  Z.,  for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

WALKER,  Circuit  Judge.  [1]  The  writ  of  error  is  not  subject  to 
be  dismissed  on  the  ground  that  the  value  in  controversy  does  not  ex- 
ceed *$l,OpO,  within  the  meaning  of  the  act  giving  this  court  jurisdic- 
tion to  review  final  judgments  and  decrees  of  the  District  Court  of  the 
Canal  Zone  (10  Comp.  Stat.  Anno.  1916,  §  10045),  as  the  aggregate  of 
the  amounts  of  the  judgment  in  favor  of  the  plaintiff  and  of  the  coun- 
terclaim made  by  the  defendant  and  disallowed  exceeds  $1,000. 

[2]  The  plaintiff  (the  defendant  in  error),  while  a  member  of  one  of 
several  gangs  of  workmen  engaged  in  loading  cargo  on  board  a  vessel 
belonging  to  the  defendant,  was  hurt  as  a  result  of  the  falling  of  the 
cover  of  the  after  part  of  a  hatch,  upon  which  he  went  to  assist  in  put- 
ting the  cover  on  the  forward  part  of  the  hatch  into  which  the  gang 
of  which  he  was  a  member  had  been  loading  cargo.  The  amended 
complaint  attributed  the  injury  complained  of  to — 
"the  negligence  of  the  defendant  company  In  failing  to  provide  plaintiff  a 
safe  and  proper  place  to  work,  in  that  the  defendant  company's  said  beam 
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directly  under  the  defendant  company's  said  hatch  on  which  the  plaintiff  was 
set  to  work  was  Insecure  and  in  a  condition  of  disrepair,  which  condition 
was  unknown  to  the  plaintiff." 

The  undisputed  evidence  was  to  the  effect  that,  while  the  work  of 
loading  the  vessel  was  going  on,  the  cover  on  the  after  part  of  the  hatch 
was  put  on  by  some  of  the  laborers  engaged  with  the  plaintiff  in  that 
work,  and  there  was  evidence  tending  to  prove  that  in  doing  this  they 
negligently  failed  so  to  place  and  nuike  fast  the  supporting  beam  as 
to  keep  the  cover  from  falling.  The  beam  did  not  break,  but  there  was 
evidence  tending  to  prove  that  its  ends  were  somewhat  worn,  and 
that  the  fall  of  the  cover  was  due  to  one  or  both  of  the  ends  of  the 
beam  slipping  from  the  place  on  which  it  or  they  rested,  in  consequence 
of  not  being  made  fast  with  blocks  or  wedges  which  would  serve  this 
purpose.  It  was  the  plaintiff's  coemployes  who  so  placed  the  cover 
on  the  after  part  of  the  hatch  that  it  was  not  a  safe  place  to  be  and 
work  on. 

The  defendant  is  not  responsible  for  an  injury  to  the  plaintiff,  due 
to  the  negligence  or  misconduct  of  the  latter's  coemployes.  The  un- 
controverted  evidence  was  to  the  effect  that  the  injury  complained 
of  was  attributable  to  negligence  or  fault  not  chargeable  against  the 
defendant.  The  evidence  did  not  support  the  charge  of  negligence 
made  in  the  complaint.  The  court  erred  in  overruling  the  defendant's 
request  that  the  jury  be  directed  to  return  a  verdict  in  its  favor.  Be- 
cause of  that  error,  the  judgment  is  reversed. 


(250  Fed.  445) 

GALBRAITH  v.  ROSENSTEIN. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit     March  29,  1918.) 

No.  184. 

Bankbuptot  ^=9440 — ^Petition  to  Revise — Mattbbs  Review  able. 

A  petition  to  revise  is  not  the  appropriate  remedy  to  review  the  action 
of  the  District  Court  In  dismissing  a  rule  to  show  cause  why  a  bankrupt 
should  not  be  adjudged  in  contempt  for  failure  and  refusal  to  comply 
with  a  turn-over  order,  where  the  question  involved  was  purely  one  of 
fact. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Minnesota ;  Charles  F.  Amidon,  Judge. 

In  the  matter  of  the  bankruptcy  of  William  Aaron  Rosenstein.  Pe- 
tition by  John  P.  Galhraith,  trustee  in  bankruptcy,  to  revise  an  order  of 
the  District  Court,  dismissing  a  rule  to  show  cause  why  the  bankrupt 
should  not  be  adjudged  in  contempt.    Petition  denied. 

Todd,  Fosnes,  Sterling  &  Nelson,  of  St.  Paul,  Minn.,  for  petitioner. 

Josiah  E.  Brill,  of  Minneapolis,  Minn.,  for  respondent. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 

STONE,  Circuit  Judge.  Petition  to  revise  action  of  District  Court 
in  dismissing  rule  to  show  cause  why  respondent,  a  bankrupt,  should 
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not  be  adjudged  in  contempt  for  failure  and  refusal  to  comply  with 
order  of  referee  to  turn  over  the  sum  of  $2,500  to  the  trustee.  The 
order  of  the  District  Court  was  based  on  the  insufficiency  of  the  evi- 
dence before  the  referee  to  sustain  the  referee's  order  or  the  contempt 
proceedings. 

The  errors  claimed  are:  (1)  That  the  evidence  before  the  referee 
was  sufficient  to  sustain  his  order,  and  the  court  should  thereon  have 
affirmed  that  order.  (2)  That  the  contempt  proceedings  should  not 
have  been  dismissed. 

The  sole  point  urged  here  by  petitioner  is  the  sufficiency  of  the 
above  evidence  before  the  referee  to  sustain  his  order  and  to  justify  a 
contempt  order  by  the  District  Court.  The  respondent  here  insists  that 
this  is  purely  a  question  of  fact,  and  that  such  questions  are  not  car- 
ried in  a  petition  to  revise.  There  is  no  question  that  different  conclu- 
sions might  have  been  drawn  from  the  evidence.  It  might  well  have 
supported  a  finding  either  way.  In  this  situation  the  position  of  re- 
spondent is  well  taken.  Wm.  R.  Moore  Dry  Goods  Co.  v.  Brooks,  240 
Fed.  943,  153  C.  C.  A.  629;  Fourth  National  Bank  v.  Smith,  240  Fed. 
19,  153  C.  C.  A.  55 ;  Lott  v.  Salsbury,  237  Fed.  191,  150  C.  C.  A.  337 ; 
3  Standard  Encyc.  Proc.  1017,  and  citations. 

The  petition  is  denied. 


(250  Fed.  446) 

MOORE  et  al.  v.  NORRISTOWN  TRUST  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  22,  1918.) 

No.  2330. 

Remainders  ^=»14 — Sale  of  Interest  in  Remainder — Vauditt. 

Findings  that  a  remainderraan,  at  the  time  of  his  sale  and  conveyance 
of  a  limited  part  of  his  Interest,  was  mentally  competent,  that  the  trans- 
action was  at  arm's  length  and  in  good  faith  on  the  part  of  the  pur- 
chaser, and  the  consideration  paid  not  inadequate,  and  that  the  conveyance 
was  valid,  held  supported  by  the  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania;   Oliver  B.  Dickinson,  Judge. 

Suit  in  equity  by  Gertrude  L.  Moore  and  others  against  the  Norris- 
tov^n  Trust  Company.  Decree  for  defendant,  and  complainants  appeal. 
Affirmed. 

For  opinion  below,  see  243  Fed.  931. 

J.  A.  Ewing,  C.  P.  Sterner,  and  Brown  &  Lloyd,  all  of  Philadelphia, 
Pa.,  and  Jordan  &  Williams,  of  New  York  City,  for  appellants. 

Simpson,  Brown  &  Williams  and  Alex  Simpson,  Jr.,  all  of  Philadel- 
phia, Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  this  case  the  plaintiffs  filed  a 
bill  in  equity  in  October,  1914,  against  the  Norristown  Trust  Company 
to  set  aside  a  deed  made  to  it  in  July,  1902,  by  Henry  G.  Moore.    The 
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deed  in  question,  in  consideration  of  a  payment  of  $90,000  then  paid  in 
cash  to  Moore  by  the  Trust  Company,  conveyed  his  interest  up  to 
$400,000,  in  the  unsettled  estate  of  his  father.  The  deed  was  duly  ac- 
knowledged and  recorded  in  the  office  of  the  recorder  of  deeds  in 
Philadelphia,  where  the  estate  was  administered.  The  grantor  died 
September  3,  1913,  without  seeking  to  set  aside  his  deed.  After  his 
death  the  plaintiff,  Gertrude  L.  Moore,  who  was  his  ancillary  admin- 
istratrix, and  the  other  plaintiffs,  who  were  his  trustees  in  bankrupt- 
cy, filed  this  bill.  After  answer  filed  and  testimony  taken,  the  judge 
below,  in  pursuance  of  an  opinion  reported  at  243  Fed.  931,  refer- 
ence to  which  saves  a  present  restatement  of  the  facts,  entered  a  decree 
dismissing  the  bill.    Thereupon  the  plaintiffs  took  this  appeal. 

The  case  has  had  our  careful  consideration,  and  we  find  no  error 
was  committed  in  the  entry  of  the  decree  complained  of.  While  the 
record  is  large,  the  case  fiinally  narrows  down  to  a  single  question  of 
fact,  viz.:  The  mental  capacity  of  the  grantor  when  the  deed  was 
made.  No  question  of  fraud  or  bad  faith  is  involved.  There  was  no 
trust  relation  between  the  parties.  While  the  consideration  paid  when 
the  deed  was  made,  viz.  $90,000,  and  the  amount  to  be  received  when 
the  estate  was  to  come  into  enjoyment,  $400,000,  would,  at  first 
thought,  suggest  a  large  profit  to  the  trust  company,  in  point  of  fact 
16  years  have  passed  since  the  deed  was  made,  and  the  surviving  third 
life  tenant  of  the  estate  still  keeps  the  trust  company  from  realizing 
anything  under  its  deed.  It  will  therefore  be  seen  that,  if  Moore  was 
competent,  the  deed  simply  involved  a  bargain  and  sale  of  an  interest 
in  futuro,  on  the  uncertainty  of  whose  enjoyment  seller  and  buyer 
were  equally  uncertain.  Unless,  therefore,  Moore  was  not  mentally 
competent  to  make  the  deed  it  should  not  be  set  aside.  On  this  issue, 
which  is  wholly  one  of  fact,  the  court  found  with  the  trust  company. 
It  would  serve  no  purpose  to  discuss  that  evidence  in  detail,  but  we 
may  say  in  general  that  the  record  contains  such  positive  evidence  of 
the  grantor's  mental  capacity  to  manage  his  own  affairs,  and  such  ab- 
sence of  proof  of  mental  incapacity,  at  or  near  the  time  he  made  this 
deed,  that  it  would  have  been  error  in  the  court  below  to  have  can- 
celed Moore's  deed. 

Finding  no'  error,  the  decree  below  is  affirmed. 


(250  Fed..  447) 

GEHRET  BROS.,  Inc.,  v.  RUTTBR. 

(arcult  Court  of  Appeals,  Third  Circuit    April  22,  1918.) 

No.  2351. 

Master  and  Servant  ^=»332(1) — Action  for  Neolioence — Sufficiency  of 
Evidence. 

In  an  action  for  an  injury  to  plaintiff  while  worlcing  as  a  plasterer  in 
an  unfinished  elevator  shaft,  caused  by  the  alleged  negligent  dropping  or 
a  brick  by  employ^  of  defendant  working  above  the  shaft,  evidence  held 
sufficient  to  require  submission  of  the  case  to  the  Jury. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Action  at  law  by  Charles  E.  Rutter,  to  the  use  of  Jacob  Moser, 
against  Gehret  Bros.,  Incorporated.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Maurice  W.  Sloan,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 
W.  T.  Connor  and  J.  R.  K.  Scott,  both  of  Philadelphia,  Pa.,  for  de- 
fendant in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOI^LEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  This  case  involves  a  single  assign- 
ment of  error,  namely,  the  refusal  of  the  court  below  to  affirm  the  de- 
fendant's request  that  "under  all  the  evidence  the  verdict  should  be  for 
the  defendant."  The  case  involves  no  principle  of  law,  and  the  only 
question  before  us  is  whether  there  was  any  evidence  of  negligence  on 
the  part  of  the  defendant  which  constrained  the  court  submitting  to 
the  jury  the  issue  of  the  truth  of  such  evidence.  The  court  felt  there 
was  such  evidence,  and  submitted  its  truth  to  the  jury.  In  so  doing  it 
committed  no  error.  In  its  facts  the  case  is  unusually  like  a  late  case 
(Booth  V.  Dorsey,  208  Pa.  276,  57  Atl.  562)  which  the  Supreme  Court 
of  Pennsylvania  held  was  one  for  the  jury. 

In  the  present  case  the  proofs  were  that,  when  injured  by  a  falling 
brick,  Rutter,  the  plaintiff,  was  working  as  a  plasteref  in  an  elevator 
shaft — seventh  floor — of  a  building  in  course  of  construction.  The 
defendant,  a  structural  iron  firm,  had  the  contract  for  placing  iron 
sills  in  the  door  openings  of  the  elevator.  To  set  such  sills,  brick,  mor- 
tar, tile,  etc.,  were  cut  or  chipped  out.  While  the  testimony  of  the  de- 
fendant's workmen  was  that  at  the  time  of  the  accident  they  were  not 
working  on  the  elevator,  and  indeed  were  not  near  it,  yet  the  plaintiff's 
witness  McCauley  identified  the  three  workmen  as  working  at  sills 
just  before  the  acddent  on  a  floor  above  the  seventh,  and  testified  that 
he  called  the  attention  of  the  defendant's  foreman  to  the  fact  that  the 
plasterers  were  working  below  on  the  elevator  shortly  before  the  acci- 
dent. His  testimony  also  tended  to  show  that  no  other  persons  than 
defendant's  men  were  working  about  the  elevator  shaft  above  the  sev- 
enth floor  at  the  time  of  the  accident.  While  this  proof  was  very 
strongly  contradicted,  yet  it  would  have  been  error  for  the  court  below 
to  have  disregarded  it,  and  refused  to  submit  the  case  to  the  jury. 

The  judgment  below,  which  was  entered  in  pursuance  of  uie  jury's 
finding  for  the  plaintiff,  is  therefore  affirmed. 
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(250   Fed.  449) 

CLARK  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    April  1,  1918.) 

No.  3201. 

Homicide  ^=:»92 — "Tioueats  Against  President.*' 

A  statement  by  accused,  after  applying  vile  epithets  to  President  Wil- 
son, that  he  wished  the  President  was  In  hell,  and  that  If  he  had  the 
power  he  would  put  him  there,  must  be  deemed  a  threat  against  the 
President,  In  violation  of  Act  Feb.  14,  1917,  c  64,  39  Stat.  919. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas ;  Gordon  Russell,  Judge. 

Marion  Clark  was  convicted  of  violating  Act  Feb.  14,  1917,  c.  64, 
and  he  brings  error.    Affirmed. 

T.  L.  Foster,  of  Beaumont,  Tex.,  for  plaintiff  in  error. 
Clarence  Merritt,  U.  S.  Atty.,  of  McKinney,  Tex.,  and  J.  B.  Dailey, 
Asst.  U.  S.  Atty.,  of  Paris,  Tex. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  Plaintiff  in  error  was  convicted  under  the 
act  of  Congress  of  February  14,  1917,  for  the  use  of  the  following  lan- 
guage, alleged  by  the  indictment  to  have  been  with  reference  to  the 
President : 

"Wilson  Is  a  wooden-headed  son  of  a  bltdi.  I  wish  Wilson  was  in  h^l,  and 
if  I  had  the  powfer  I  would  put  him  there." 

A  motion  to  quash  the  indictment  was  properly  overruled.    United 
States  V.  Stickrath  (D.  C.)  242  Fed.  151. 
The  judgment  is  affirmed. 


(250  Fed.  449) 

BLACKMAN  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    April  10,  1918.) 

No.  3216. 

CuMiNAL  Law  ^=91209 — ^Dotjble  Punishment — What  Constitutes. 

Where  defendant  was  convicted  of  carrying  on  the  business  of  a  retail 
liquor  dealer  without  having  paid  the  special  tax  therefor  as  required  by 
law»  and  sentenced  to  Imprisonment  In  the  county  Jail,  he  cannot  thereafter 
be  sentenced  on  the  same  conviction  to  another  and  different  punishment, 
which  would  In  effect  be  punishing  him  twice  for  the  same  offense. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Florida ;  Wm.  B.  Sheppard,  Judge. 

Henry  Blackman  was  convicted  of  carrying  on  the  business  of  a  re- 
tail liquor  dealer  without  having  paid  the  special  tax  therefor  as  re- 
quired by  law,  and  sentenced  to  imprisonment  in  the  county  jail. 
Thereafter  he  was  sentenced  to  imprisonment  in  the  federal  peniten- 
tiary, and,  his  motion  to  set  aside  the  last-mentioned  sentence  having 
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been  overruled,  he  brings  error.  Reversed,  and  cause  remanded,  with 
directions  that  defendant  be  committed  to  the  county  jail  to  serve  the 
unexpired  portion  of  the  first-imposed  sentence. 

R.  P.  Reese,  of  Pensacola,  Fla.,  for  plaintiff  in  error. 

John  L.  Neeley,  U.  S.  Atty.,  and  G.  E.  Hoffman,  Asst.  U.  S.  Atty., 
both  of  Pensacola,  Fla. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  on 
an  indictment  charging  him  with  carrying  on  the  business  of  a  retail 
liquor  dealer  without  havng  paid  the  special  tax  therefor  as  required 
by  law.  Thereupon  he  was,  on  November  14,  1917,  sentenced  to  im- 
prisonment in  the  county  jail  of  Bay  county,  Fla.,  for  the  period  of 
60  days  from  the  date  of  the  sentence.  Under  a  commitment  issued 
on  the  same  day,  he  was  on  November  15th  delivered  to  the  keeper  of 
the  Bay  county  jail.  On  November  20,  1917,  he  was  brought  before 
the  court  again,  and  was  sentenced  on  the  same  conviction  to  impris- 
onment in  the  United  States  penitentiary  at  Atlanta  for  the  period  of 
15  months  from  that  date.  The  motion  of  the  defendant  to  set  aside 
the  last-mentioned  sentence  having  been  overruled,  a  writ  of  error  was 
sued  out  to  review  it. 

The  defendant  had  already  served  part  of  the  first  sentence  when 
the  second  one  was  imposed.  He  was  not  subject  to  be  twice  punished 
for  the  same  offense.  It  was  ruled  in  Ex  parte  Lange,  18  Wall.  163,  21 
L.  Ed.  872,  that  one  convicted  of  a  criminal  offense  and  sentenced  to 
one  punishment,  to  which  he  has  been  subjected,  cannot  properly  there- 
after be  sentenced  on  the  same  conviction  to  another  and  different  pun- 
ishment; the  necessary  effect  being  to  punish  twice  for  the  same  of- 
fense. 

The  last-mentioned  judgment  is  reversed,  and  the  cause  is  remanded, 
with  direction  that  the  defendant  be  committed  to  the  county  jail  of 
Bay  county,  Fla.,  to  serve  the  unexpired  portion  of  the  first-imposed 
sentence. 


(250    Fed.  450) 

MECCANO,  Limited,  ▼.  JOHN  WANAMAKKB,  NEW  YORK. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    April  15,  1918.) 

No.  40. 

1.  Patents  ^=>328 — ^Validity — Infrinoeicent — Mechanical  Tot. 

Patent  No.  1,079,245,  for  perforated  plates  used  for  constructing  work- 
ing models  in  toys,  held  invalid. 

2.  Teade-Mabks  and  Tbade-Names  «=»95(1) — Infringement  Suit — Pbeom- 

iNARY  Injunction. 

Where,  in  a  suit  for  infringement  of  a  patent  for  perforated  plates 
for  mechanical  toys  and  for  infringement  of  copyrighted  manuals  of 
instruction  for  making  toys  us  well  as  for  unfair  competition,  the  patent 
was  found  to  be  invalid,  the  case  must  be  very  clear  to  Justify  a  pre- 
liminary injunction  on  other  grounds. 

^s»For  otber  cams  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexees 
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3.  Tbade-Marks  and  Trade-Names  ^=»95(1) — Unfaib  Competition — Injunc- 

tion. 

Where  complainant's  patent  for  one  feature  of  a  mechanical  toy  outfit 
was  invalid,  It  Is  not  entitled  to  a  preliminary  Injunction,  restraining  de- 
fendant from  selling  similar  outfits  under  a  different  name  and  in  pacli- 
ages  which  did  not  simulate  those  of  complainant,  though  the  manuals 
of  instruction  for  making  the  toys  furnished  with  the  outfit  sold  by  de- 
fendant were,  in  the  very  nature  of  things,  more  or  less  like  those  of 
complainant,  which  were  copyrighted. 

4.  Trade-Marks  and  Trade-Names   ^=s>16  —  Unfair  Competition  —  What 

Constitutes. 

Where  complainant's  patent  for  one  feature  of  a  mechanical  toy  out- 
fit was  invalid,  a  merchant  may  urge  the  sale  of  a  competing  outfit  on 
which  he  derived  more  profit,  so  long  as  he  does  not  sell  it  to  purchasers 
as  complainant's  outfit 

Learned  Hand,  District  Judge,  dissenting. 

Appeal  from  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Suit  by  Meccano,  Limited,  against  John  Wanamaker,  New  York. 
From  an  order  granting  a  preHminary  injunction  (241  Fed.  133),  de- 
fendant appeals.    Order  reversed. 

See,  also,  250  Fed.  250.  162  C.  C.  A.  386. 

J.  Chester  Johnson  and  Pliny  W.  Williamson,  both  of  New  York 
City  (H.  A.  Toulmin,  of  Dayton,  Ohio,  of  counsel),  for  appellant. 

C.  A.  L.  Massie  and  Ralph  L.  Scott,  both  of  New  York  City  (Reeve 
Lewis,  of  Washington,  D.  C.,  of  counsel),  for  appellee. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

WARD,  Circuit  Judge.  [1]  The  bill  in  this  case  charges  the  de- 
fendant, which  is  a  seller  only:  First,  with  infringement  of  United 
States  letters  patent  No.  1,079,245  for  perforated  plates  to  he  used 
in  constructing  working  models  in  toys ;  second,  for  infringement  of 
the  manuals  of  instruction  as  to  making  toys  out  of  the  perforated 
plates  in  connection  with  angle  pieces,  wheels,  and  fastening  devices, 
sold  with  each  outfit  copyrighted,  one  on  June  22  and  the  other  on 
August  14,  1911;  third,  with  unfair  competition  in  connection  with 
the  sale  of  the  American  Model  Builder  outfits.  A  similar  bill  was 
filed  in  the  Western  Division  of  the  Southern  District  of  Ohio  against 
the  manufacturer  of  the  American  Builder  outfit  and  its  Eastern  sales 
agents  who  supplied  the  present  defendant  with  it.  It  was  so  pro- 
ceeded in  that  case  that  the  patent  was  held  valid  and  infringed,  the 
copyrighted  manuals  infringed,  and  the  defendant  guilty  of  unfair 
competition.  The  opinion  is  reported  in  (D.  C.)  234  Fed.  912.  The 
District  Judge,  following  very  naturally  the  adjudication  of  the  Dis- 
trict Court  in  Ohio,  granted  a  preliminary  injunction,  and  this  is  an 
appeal  from  that  order. 

Upon  appeal  to  the  Circuit  Court  of  Appeals  in  the  Ohio  case  the 
decree  was  reversed  so  far  as  it  held  the  patent  valid,  and  affirmed  as 
to  copyright  infringement  and  unfair  competition.  It  is  reported  in 
246  Fed.  603,  158  C.  C.  A.  573. 
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I 

We  concur  fully  with  the  opinion  of  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  as  to  the  invalidity  of  tl>e  patent,  and  think  it 
unnecessary  to  do  more  than  to  refer  to  it  on  that  point. 

[2,  3]  To  justify  a  preliminary  injunction  on  the  other  pounds 
the  case  ought  to  be  very  clear.  Wright  Co.  v.  Herring-Curtiss  Co., 
180  Fed.  110,  103  C.  C.  A.  31.  Upon  the  question  of  copyright  in- 
fringement and  unfair  competition,  we  think  the  case  not  clear.  The 
District  Judge  said : 

"I  do  not  think  the  books  containing  plates  or  the  covers  or  other  ornamen- 
tation of  the  catalogues  of  the  defendant  are  sufficiently  similar  to  those  of 
the  complainant  to  mislead  the  public,  but  the  appearance  of  the  plates  them- 
selves and  the  system  of  construction  have  been  so  deliberately  taken  from 
the  complainant  that  they  are  misleading,  and  come  within  the  decisions  of 
Enterprise  Co.  v.  Landers  [C.  C]  131  F.  R.  240;  Yale  &  Towne  Go.  v.  Adler. 
154  F.  R.  37  [83  C.  C.  A.  149] ;  Rushmore  v.  Manhattan  Works,  163  F.  R.  939 
[90  C.  C.  A.  299,  19  li.  R.  A.  (N.  S.)  269] ;  Prest-0-Lite  Co.  ▼.  Davis.  215  F.  R. 
34&  [131  C.  O.  A.  491]." 

The  complainant  cannot  obtain  a  monopoly  for  all  time  of  perforated 
plates  of  the  lengths  having  equidistant  holes  and  intervening  spaces 
which  it  first  used.  These  are  functional  features  of  the  units  of  con- 
struction which  any  one  is  at  liberty  to  use.  Of  course  it  cannot  claim 
a  monopoly  of  constructing  the  particular  models  or  toys  which  it  has 
made,  as,  for  example,  wheelbarrows,  bridges,  cranes,  Ferris  wheek, 
trucks,  etc. 

Assuming  that  the  public  associates  plates  of  this  description  with 
the  complainant  as  a  source,  and  that  there  is  likely  to  be  confusion 
because  of  similarity  of  the  outfits,  it  is  a  question  whether  it  is  entitled 
within  the  decision  of  the  Supreme  Court  in  Singer  Co.  v.  June,  163 
U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118,  to  more  protection  than 
that  outfits  made  by  others  should  be  advertised  and  sold  as  the 
product  of  the  makers  under  names  and  in  packages  which  do  not 
simulate  the  complainant's.  This  is  true  of  the  oufits  which  the  de- 
fendant sells.  The  name  of  the  complainant's  is  "Meccano"  and  of 
those  sold  by  the  defendant  "American  Model  Builder."  They  are 
advertised  as  made  by  the  American  Mechanical  Toy  Company,  and 
sold  in  dissimilar  packages.  So  in  the  nature  of  things,  the  construct- 
ing elements  and  the  things  constructed  being  the  same,  the  plates 
illustrating  thfem  and  the  instructions  contained  in  the  manuals  fur- 
nished with  the  two  outfits  must  be  more  or  less  alike.  All  that  should 
be  required  of  other  makers  is  to  do  independent  work. 

[4]  When  it  comes  to  the  charge  of  actually  palming  oflF,  the  evi- 
dence is  insufficient  to  justify  a  preliminary  injunction.  The  defend- 
ant has  of  course  the  right  to  sell  as  much  as  it  can  of  the  outfit  which 
gives  it  the  greatest  profit,  and  to  press  that  outfit  upon  its  customers 
as  against  the  other.  The  testimony  of  Patterson,  one  of  the  defend- 
ant's employes  in  Philadelphia,  on  which  the  complainant  relies,  goes 
no  further  than  this.  As  to  the  Koenig  sale  in  Philadelphia  in  1912 
and  the  Scott  and  Lewis  incident  in  New  York  in  1916,  it  is  to  be 
observed  that  in  each  case  the  purchaser  asked  for  the  American 
Builder  models  and  got  them.  In  the  former  case  it  is  said  the  salesgirl 
described  the  American  Builder  as  the  new  "Meccano"  to  Koenig,  and 
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in  the  latter  the  salesgirl  by  perhaps  an  error  in  the  sales  slip  described 
It  as  "Meccano."    The  American  Model  was  not  palmed  off  on  the 
purchaser  as  the  Meccano  in  either  case. 
The  order  is  reversed. 

LEARNED  HAND,  District  Judge  (dissenting).  The  plaintiff,  by 
the  Ohio  decree  which  has  been  affirmed,  has  now  established  its  right 
to  terminate  Wagner's  competition.  The  decree  not  only  creates  this 
right,  but  imposes  an  obligation  upon  Wagner  with  the  usual  sanc- 
tions, Wanamaker  now  knows  of  the  decree,  for  the  plaintiff  has 
laid  it  as  part  of  the  gist  of  this  suit,  as  the  basis  of  its  relief  herein. 
Whenever  in  the  future  Wanamaker  orders  toys  from  Wagner  it  will 
solicit  a  sale  which  is  in  direct  violation  of  the  decree.  If  the  order 
be  given  within  the  territory  of  the  Ohio  court  it  will  be  a  contempt 
of  the  decree,  as  well  as  Wagner's  sale.  Outside  of  that  territory  it 
will  be  no  less  a  violation  of  the  rights  of  the  plaintiff,  quite  independ- 
ently of  how  we  might  ourselves  view  the  transactions  out  of  which 
the  Ohio  decree  proceeded.  I  apprehend  that  it  makes  no  difference 
whether  the  obligation  which  a  third  party  procures  the  oWigor  to 
violate  be  created  by  judgment  or  by  contract;  any  one  who  con- 
tributes to  that  violation  commits  a  tort.  As  to  the  toys  which  it  buys 
of  Wagner,  Wanamaker,  therefore,  will  commit  such  a  tort  against 
the  plaintiff  in  the  future,  and  should  be  enjoined,  r^^dless  of  what 
relief  we  might  have  given  the  plaintiff  upon  the  same  state  of  facts. 

Of  course,  as  we  held  in  the  earlier  case,  Wanamaker  must  have  its 
day  in  court  upon  its  own  right  to  make  and  sell  the  toys  or  to  buy  them 
of  others.  The  Ohio  decree  is  in  no  sens'e  an  estoppel  against  Wana- 
maker, and  we  may  not  enjoin  it  on  the  principle  of  an  estoppel ;  it 
has  never  been  heard,  and  it  must  have  its  hearing.  But  so  far  as  the 
facts  appear  at  present  it  is  only  buying  its  toys  of  Wagner,  and  I 
think  the  plaintiff  has  established  its  right  by  the  mere  force  of  that 
decree  to  prevent  Wanamaker  from  inducing  Wagner  to  violate  it 
This  question  we  reserved  in  the  earlier  decision,  it  comes  up  now  and 
cannot  be  avoided ;  I  would  solve  it  in  the  plaintiff's  favor. 

Kessler  v.  Eldred,  206  U.  S.  28.S,  27  Sup.  Ct.  611,  51  L.  Ed.  1065,  is 
a  case  of  somewhat  the  same  character.  There  Eldred,  a  patentee, 
sued  Kessler,  who  succeeded  on  the  issue  of  noninfringement.  Later 
he  sued  one  of  Kessler's  customers  in  another  district,  and  Kessler  was 
forced  to  intervene  and  protect  him.  While  that  suit  was  pending 
Kessler  sued  Eldred  to  procure  a  general  injunction  against  him  from 
litigating  again  the  issues  determined  between  them  in  the  original 
suit,  and  the  court  enjoined  Eldred.  It  seems  to  me  there  is  no  sub- 
stantial difference  between  Kessler's  right  in  that  case,  which  was 
his  "good-will"  ("universitas"),  and  the  specific  right  established  in 
this  case  in  the  plaintiff's  favor  against  Wagner. 

I  dissent. 
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(250  Fed.  454) 

THE   FILER  ft   STOWELL   CO.   ▼.   DIAMOND   IRON  WORKS. 

(Circuit  Court  of  Appeals,   Seventh  Circuit.     January  2,  1918.     Beheuin^ 
Denied  February  8,  1918.) 

No.  25ia 

1.  Patents  €r5>l77 — Constbuction — Claims. 

Wliile  it  is  improper  to  import  into  any  combination  an  element  Dnt 
found  tlijreln.  tlie  court  is  justified,  when  the  intention  is  cleiir,  in  giv- 
ing to  modifying  words  and  phrases  a  significance  ascertainat>le  only  by 
reference  to  the  description. 

2.  Patents  ^=>328 — VALiorrr — Mux  Refuse  CJtjtteb. 

The  Dittbenner  patent.  No.  777,77f>,  for  a  mill  refuse  cotter  or  mill 
hog,  for  cutting  up  slabs  and  edgings  and  other  refuse  from  mills  and 
furniture  factories  in  fine  wood  for  burning,  held  valid  as  to  daims  3»  i 
and  6. 

3.  Patents   ^=»328 — Infringement — Mill   Refuse   Cutter. 

The  Dittbenner  patent,  No.  777,779,  claims  3,  4,  and  6,  for  a  mill  r^ose 
cutter  or  mill  hog,  held  infringed;  the  differences  In  defendant's  device 
being  of  form  merely. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Suit  by  the  Diamond  Iron  Works  against  the  Filer  &  Stowdl  Com- 
pany. From  a  decree  for  complainant  (241  F.  498),  defendant  appeals- 
Affirmed. 

From  a  decree  sustaining  claims  3,  4,  and  6  of  patent  No.  777,779,  and  ad- 
Judging  each  of  the  three  claims  infringed  by  appellant,  this  appeal  is  taken. 
The  patent  pertains  to  a  "mill  hog,"  used  In  sawmills,  etc.,  for  cutting  sUbs 
and  edgings  Into  fine  wood.  The  product  can  be  readily  burned,  no  matter 
how  green  the  wood. 

The  machine  under  consideration  consists  of  a  large  revolving  power  cylln* 
der  carrying  knife  blades,  which  brace  the  wood  against  stationary  anril 
knives.  The  wood  enters  at  the  top  through  a  large  centrally  located  hopper. 
Patentee  claims  to  be  the  first  to  produce  a  **hog,**  where  the  cutting  opera- 
tion is  somewhat  similar  to  cutting  by  shears.  The  three  daims  involved  ai« 
3,  4,  and  6,  which  read  as  follows: 

''3.  In  a  machine  of  the  character  described,  the  combination  with  a  case 
and  an  Inclosed  rotary  cutter  head,  of  an  anvil  knife  supported  by  said  castf. 
and  co-operating  knives  carried  by  said  cutter  head,  the  said  knives  bein« 
arranged  to  pass  at  an  angle,  and  to  cut  with  a  drawing,  shearing  action,  sub- 
stantially as  described. 

••4.  In  a  machine  of  the  character  described,  the  combination  with  a  case 
having  an  interior  V-shaped  anvil-block  and  diverging  anvil  knives  applied  to 
said  anvil-block,  of  a  pair  of  diverging  conical  disks,  affording  a  cutter-hetd, 
rotatlvely  mounted,  within  said  case,  and  disk-knives  carried  by  said  disks 
and  co-oi)erating  with  said  anvil  knives,  the  cutting  edges  of  which  dl^ 
knives  radiate  from  the  axis  of  said  disks,  and  the  cutting  edges  of  whkh 
anvil  knives  lie  In  a  plane  extending  tangentlally  to  a  circle  struck  from  the 
axis  of  said  disk,  whereby  the  said  knives  co-operate  to  cut  with  a  drawing 
shearing  action,  substantially  as  described." 

"6.  In  a  machine  of  the  character  described,  the  combination  with  a  ca5e 
having  a  centrally  located  feedhopper  and  a  pair  of  segmental  doors  or  ca# 
sections,  on  opposite  sides  of  said  hopper,  one  of  said  case  sections  being  ad- 
justable and  having  anvil  knives  adjustably  Secured  thereto,  and  a  cutter 
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bead  rotatively  mounted  In  the  said  case  and  having  knives  co-operating  with 
said  anvil  knives,  substantially  as  described." 

F.  E.  Dennett,  of  Milwaukee,  Wis.,  for  appellant. 
F.  A.  Whiteley,  of  Minneapolis,  Minn.,  for  appellee. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as  above). 
Dittbenner  claims  to  have  made  a  distinct  contribution  to  the  art  in  at 
least  three  respects.  He  located  the  hopper  centrally,  thereby  eliminat- 
ing the  services  of  an  operator,  and  through  the  force  of  gravity  in- 
creased the  capacity  of  the  machine.  He  located  the  anvil  knife,  ap- 
propriately constructed,  in  one  of  the  movable  sections  of  the  case, 
thereby  making  it  easy  to  remove  for  sharpening  or  adjustment.  He 
substituted  this  anvil  knife  for  the  bed  plates  in  the  throat  of  the  hojy- 
per  in  the  prior  art  construction.  He  so  located  the  anvil,  the  anvil 
knives,  the  hopper  and  the  cutter  head  carrying  a  plurality  of  knives, 
which  co-operated  with  the  anvil  knives  in  such  way  as  to  give  a  shear- 
ing effect.  The  alleged  net  result  was  the  elimination  of  a  man,  the 
increase  iri  the  capacity  of  the  machine,  and  the  reduction  of  power  nec- 
essary to  accomplish  the  same  amoimt  of  work.  That  such  a  contri- 
bution constituted  invention  is  not  open  to  serious  doubt. 

[1,2]  It  is  claimed,  however,  by  appellee,  that  the  claims  of  the 
patent  in  suit  are  invalid  because  anticipated,  and  that  appellee's  struc- 
ture does  not  infringe.  The  following  figures  illustrate  the  structures 
represented  by  the  prior  art,  relied  upon  in  this  case; 


FIG.  1. 


^^ 


Prior  Art. 
Fig.  1  of  Pake  Patent  No.  348,768. 
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FIG.  2 


f^^ 


Prior  Art 

Fig.  2  of  Lemke  Patent  No.  392,126. 

(One  of  the  patents  cited  by  the  Examiner  in  the  file  wrapper  contents.) 


FIG.  8» 


Prior  Art 
Ko.  7  Mitts  &  Merrill  Ck>nmiercial  Hog  SlighUy  Enlarged. 
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FIG.  4. 


Dlttbcnner  Patent  in  Suit,  Considerably  Reduced  in  Size. 

These  drawings  clearly  demonstrate  that  appellee's  structure  differed 
materially  from  the  disclosures  relied  upon  by  appellant.  For  exam- 
ple, none  of  the  prior  machines  were  supplied  with  a  hopper  centrally 
located.  In  each  of  the  previous  machines,  the  so-called  anvil  knife 
was  located  in  the  throat  of  the  hopper.  Two  sections  make  it  possible 
for  an  operator  to  more  readily  locate  trouble  and  adjust  the  knives. 
The  location  of  the  knives  in  relation  to  each  other  in  appellee's  "hog" 
obtained  such  advantages  as  may  be  attributed  to  cutting  as  with 
shears  over  cutting  by  chopping  or  whittling.  This  last  difference,  ac- 
cording to  the  expert  testimony,  marked  a  distinct  advance  in  this  art. 
Appellee's  machine  was  not,  therefore,  anticipated  by  anything  dis- 
closed by  the  prior  art. 

It  is  claimed,  however,  that  by  reason  of  a  definition  of  the  word 
"case,"  appearing  in  the  description  of  appellee's  patent,  claims  3  and 
4,  above  quoted,  do  not  describe  the  machine  that  represents  the  ad- 
vance claimed  by  appellee  for  its  "hog."  In  the  description  the  pat- 
entee says: 

*'The  case  of  the  machine  Is  made  up  of  a  lower  rectangular  base  section 
1  and  an  upper  semi-cylindrical  section  consisting  of  a  pair  of  laterally  spaced 
intermediate  plates  2  and  a  pair  of  longitudinally  spaced  segmental  doors  or 
case  sections  5,  4-'* 

By  including  the  lower  rectangular  base  section  in  his  description 
of  the  word  "case,"  and  applying  such  a  meaning  to  the  same  word 
in  claims  3  and  4,  no  advance  over  the  prior  machines  was  shown.  In 
other  words,  appellant  contends  an  element  described  as  "an  anvil 
knife  supported  by  said  case,"  cannot  be  read  so  as  to  mean  "an  anvil 
knife  supported  by  the  upper  section  of  the  case." 

While  it  is  doubtless  improper  to  import  into  any  combination  an 
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element  not  therein  found,  we  are  justified,  when  the  intention  is  clear 
and  the  language  somewhat  unfortunate,  in  giving  to  all  modifying 
words  and  phrases  a  significance  ascertainable  only  by  reference  to 
the  description.  In  each  of  these  claims  we  find  the  words,  "in  a 
machine  of  the  character  described,*'  and  this  clause  should  modify 
(and  either  expand  or  restrict  as  the  words  and  circumstances  war- 
rant) the  elements  enumerated  in  the  combination  which  constitutes 
the  claim.  The-  "machine  of  the  character  described"  was  a  saw- 
mill ''hog'*  that  had  been  specifically  and  carefully  described,  with 
particular  emphasis  placed  upon  the  location  of  the  hopper  and  the 
anvil  knives. 

The  detailed  drawing  leaves  no  doubt  but  what  the  word  "case,"  as 
here  used  refers  to  a  part  of  the  section  inclosing  the  upper  portion 
of  the  rotor  or  cutter  disks.  The  anvil  knives  are  supported  on  the 
sides  of  the  anvil  and  the  anvil  is  not  attached  to  the  base.  The  pre- 
cise location  of  the  anvil  knife  and  the  meaning  which  patentee  had 
in  mind  when  he  used  the  word  "case'*  is  clearly  disclosed  by  refer- 
ence to  the  last  clause  of  claims  3  and  4.  The  words  in  claim  3, 
"Said  knives  being  arranged  to  pass  in  an  angle  and  to  cut  with  a 
drawing,  shearing  action  substantially  as  described'*  and  the  words  in 
claim  4,  "and  the  cutting  edges  of  which  angle  knives  lie  in  a  plane 
extending  tangentially  to  a  circle  struck  from  the  axis  of  said  disk, 
whereby  the  said  knives  co-operate  to  cut  with  a  drawing,  shearing  ac- 
tion, substantially  as  described,'*  make  the  location  of  the  anvil  knives 
certain  and  definite,  irrespective  of  the  detail  drawings  to  which  ref- 
erence is  appropriately  made.  Moreover,  there  is  nothing  about  the 
use  of  the  word  "case**  that  would  ordinarily  include  the  base  of  the 
machine.  Rather  the  opposite  understanding  would  be  inferable.  We 
conclude  all  three  claims  are  valid. 

[3]  Noninfringement,  Appellant  seeks  to  avoid  infringement  on 
two  grounds:  First,  that  appellee's  machine  is  provided  with  three 
top  sections,  two  of  which  are  movable  and  one  normally  immovable, 
and  containing  the  hopper  as  a  part  of  it,  while  appellant's  machine  is 
provided  with  but  two  upper  sections,  in  one  of  which  is  located  the 
hopper.  We  agree  with  the  court  below  "that  the  difference  is  one 
of  form  merely.'*  Barber  v.  Otis  Motor  Sales  Co.,  240  Fed.  723,  728, 
153  C.  C.  A.  521. 

Appellant  further  contends  that  his  machine  escapes  infringement 
because  one  of  its  case  sections  is  not  adjustable.  Appellee*s  adjust- 
ment is  a  vertical  one  (see  7,  Fig.  4),  but  the  claim  merely  calls  for 
adjustability.  Only  such  adjustability  as  will  permit  the  knives  co- 
operating, so  as  to  secure  the  successful  drawing,  shearing  action,  is 
required.  Obviously  a  very  slight  adjustment  is  all  that  is  necessary, 
and  appellant's  machine,  being  provided  with  a  movable  section,  to 
which  the  anvil,  bearing  the  anvil  knives  is  attached,  is  adjustable.  It 
matters  not  how  the  adjustment  is  secured — whether  by  the  use  of  a 
simple  shim  or  otherwise,  the  claim  is  infringed  if  the  section  is  adjust- 
able. The  only  testimony  in  the  case  is  to  the  effect  that  appellant's 
machine  is  supplied  with  an  adjustable  case  section,  and  with  this 
statement  we  agree. 

The  decree  is  affirmed. 
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(260  Fed.  513) 

BROWN  et  al.  v.  PENNSYLVANIA  R.  CO. 

PENNSYLVANIA  R.  CO.  v.  BROWN  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.    April  1,  1918.) 

Nos.  2319,  2320. 

1.  Appeal  and  Ebbob  «=»1022(1)— Review — Findings. 

A  finding  of  fact  by  the  master,  approved  by  the  trial  court,  will  not 
be  disturbed  on  appeal,  unless  it  appears  from  the  evidence  that  both  the 
master  and  the  court  had  made  a  clear  mistake. 

2.  Canals  <&==>21 — Bonds — Acquisition — ^Violation  of  Contbact. 

In  a  suit  between  bondholders  of  a  canal  company  and  a  railroad  com- 
pany, which  controlled  the  canal  company  and  had  agreed  to  purchase  un- 
paid hiterest  coupons  detached  from  the  bonds  of  the  canal  company,  evi- 
dence held  insufficient  to  show  that  the  railroad  received  bonds  of  the 
canal  company  in  exchange  for  moneys  it  advanced  to  pay  interest  cou- 
pons, which  it  was  bound  to  purchase  on  default 

3.  Judgment  ^=»736 — Conclusiveness — Mattees  Concluded. 

A  decree  finding  a  railroad  company  liable  for  the  failure  of  a  canal 
company,  which  it  controlled,  to  make  sinking  fund  appropriations  as 
reqidred  by  a  mortgage  given  to  secure  bonds,  and  which  ordered  the 
railroad  company  to  make  payments  to  the  sinking  fund,  was  not  a  conclu- 
sive adjudication  as  to  the  distribution  of  such  fund,  and  that  question 
might  be  raised  In  subsequent  proceedings,  for  the  sinking  fund  was  not 
then  in  existence. 

4.  MOBTGAGES  ^=»99 — CONSTRUCTION — PUBPOSES  FOB  WHICH   MaDE. 

A  mortgage  should  be  construed,  not  arbitrarily  by  its  terms,  but  with 
reference  to  the  purposes  for  which  it  was  made  and  the  objects  intended 
to  be  achieved  in  its  operation. 
6.  Canals  ^=»21 — Mortgages — Constbuction. 

The  Pennsylvania  Railroad  Company  purchased  a  system  of  canals 
from  the  state,  which  for  a  number  of  years  It  operated  directly,  and  then 
organized  the  Pennsylvania  CJanal  Company,  to  which  it  transferred  the 
property, .  taking  practically  all  of  Its  stock  in  payment.  Thereafter  it 
controlled  the  canal  company  through  such  stock  ownership.  On  Its  or- 
ganization, the  canal  company  made  an  issue  of  bonds  secured  by  mort- 
gage, to  which  contract  the  railroad  company  became  a  party  by  agree- 
ment to  purchase  Interest  coupons  on  their  maturity  In  case  of  default  by 
the  canal  company.  The  mortgage  also  required  the  canal  company  to 
provide  out  of  Its  net  earnings.  If  sufficient  for  that  purpose,  a  sinking 
fund  of  $20,000  per  annum,  but,  If  not  sufficient  therefor,  then  such  sum  as 
should  be  equal  to  the  net  earnings,  for  the  payment  of  the  principal  of 
the  bonds  secured.  Other  provisions  of  the  contract  provided  that,  on  de- 
fault in  payment  of  principal  or  Interest,  the  trustee  might  enter  and  take 
possession  of  the  property  of  the  canal  company,  and  appropriate  the  net 
Income  to  payment  In  full,  first,  of  the  interest,  and,  second,  the  princi- 
pal. Held  that,  as  the  railroad  company  induced  holders  of  underlying 
securities,  which  were  first  liens  on  the  property,  to  take  bonds  secured  by 
the  mortgage,  and  as  the  principal  and  Interest  might  well  exceed  the 
amount  to  be  realized  from  the  sinking  fund,  the  principal  of  the  bonds 
is  payable  out  of  the  sinking  fimd  in  priority  to  interest  coupons. 
6w  Equity  ^=s>SM — Master — Fees. 

A  master's  fee  of  $20,000  is  excessive  by  at  least  $10,000,  where  the 
service  rendered  was  found  In  a  few  brief  meetings,  held  at  intervals 
during  a  period  of  less  than  three  months,  and  In  the  preparation  of  two 
reports,  which,  while  thorough,  could  not  have  been  difficult,  and  could 
not  have  occupied  more  than  two  months,  had  the  master  done  nothing 
else. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dljcests  A  Indexes 
162  C.CJl.-^34 
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7.  Attorney  and  Client  ^s»141 — Counsel  Fees— Aixowance. 

An  award  of  $200,000  In  favor  of  attorneys  for  holders  of  tlie  bonds  of 
a  canal  company,  who  recovered  from  a  railroad  company,  which  con- 
trolled the  latter,  nearly  $2,000,000,  held  excessive. 

8.  Attorney  and  Client  <9=:»155 — Counsel  Fees — Allowance. 

Where  the  general  bondholders  of  a  canal  company,  which  was  con- 
trolled by  a  railroad  company,  recovered  against  latter  and  compelled  it 
to  pay  a  sum  of  nearly  $2,000,000  for  distribution  among  the  bondholders, 
the  proceeding  must  oe  deemed  adverse  as  to  the  railroad  company,  though 
It  held  some  bonds  of  the  canal  company,  and,  in  allowing  attorney's  fees* 
nothing  should  be  chargeid  against  the  bonds  held  by  the  railroad  company, 
for  otherwise  the  principle  that  counsel  fees  are  not  recoverable  from 
the  adverse  party  to  the  cause  might  be  violated. 

Cross-Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge. 

Suit  by  Alice  Frances  Brown  and  others  against  the  Pennsylvania 
Railroad  Company  and  others.  From  the  decree  (244  Fed.  980),  com- 
plainants appeal,  as  does  the  named  defendant.  Reversed,  with  di- 
rections. 

Thomas  Raeburn  White  and  John  Cadwalader,  Jr.,  both  of  Phila- 
delphia, Pa.,  for  plaintiffs. 

John  Hampton  Barnes  and  Francis  I.  Gowen,  both  of  Philadelphia, 
Pa.,  and  Charles  Evans  Hughes,  of  New  York  City,  for  defendant 
railroad  company. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  questions  in  these  cross-appeals 
arose  on  the  distribution  of  a  fund  which  was  paid  under  a  decree  of 
the  District  Court  (229  Fed.  444),  affirmed  by  this  court  (235  Fed. 
669,  149  C.  C.  A.  89),  holding  the  Pennsylvania  Railroad  Company 
liable  for  the  sinking  fund  of  the  General  Mortgage  of  the  Pennsyl- 
vania Canal  Company. 

The  trustee  of  the  mortgage  filed  a  petition  showing  that  the  railroad 
company  had  paid  him  $1,923,408.16 — the  principal  and  interest  of 
the  amount  decreed — and  praying  instructions  as  to  its  distribution. 
The  court  referred  the  matter  to  a  master.  The  master's  findings  are 
substantially  as  follows : 

(1)  That  there  are  $1,948,000  bonds  outstanding,  and  $2,590,354.03 
unpaid  interest  coupons  outstanding  and  held  exclusively  by  the 
Pennsylvania  Railroad  Company,  including  coupons  detached  and 
purchased  and  coupons  still  attached  to  bonds  it  owns ; 

(2)  That  the  fund  should  be  applied  to  payment  of  the  principal 
of  the  bonds  in  preference  to  payment  of  interest  coupons; 

(3)  That  of  the  total  number  of  bonds  outstanding,  the  Pennsyl- 
vania Railroad  Company  validly  owns  384,  the  principal  of  which, 
like  that  of  bonds  otherwise  held,  is  payable  out  of  the  fund  before 
interest ; 

(4)  That  no  compensation  shall  be  allowed  the  Committee  of  bond- 
holders for  its  services  in  prosecuting  this  litigation,  but  that  the  sum 

^S9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indcze# 
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of  $3,406.87  be  allowed  for  its  expenses,  and  the  sum  of  $250,000, 
be  allowed  plaintiffs  counsel  as  fee  for  prosecuting  the  litigation  and 
raising  the  fund ;   and 

(5)  That  all  bonds  participating  in  the  fund  (including  those  held 
by  the  railroad  company)  shall  contribute  ratably  to  the  payment  of 
these  allowances. 

On  exceptions  by  both  parties,  the  court  affirmed  all  the  master's 
findings  except  the  allowance  for  counsel  fees,  which  it  reduced  to 
$200,000,  and  then  added  a  master^s  fee  of  $20,000.  Both  parties 
appealed  from  the  decree,  specifying  errors  which  we  shall  state  as  we 
approach  the  consideration  of  the  several  questions  they  raise. 

Appeal  of  Alice  Frances  Brown  et  al. 

As  this  controversy  in  its  present  stage  is  between  the  main  body 
of  bondholders  on  the  one  hand  and  the  Pennsylvania  Railroad  Com- 
pany as  an  individual  bondholder  on  the  other,  we  shall  for  conven- 
ience refer  to  the  former  as  the  general  bondholders  and  to  the  latter 
as  the  railroad  company. 

The  general  bondholders  assert  error  in  the  part  of  the  decree  by 
which  the  railroad  company  was  allowed  to  prove  its  bonds  and  partic- 
ipate in  the  fund.  They  base  their  charge  on  the  allegation  that  the 
bonds  proved  were  given  the  railroad  company  in  exchange  for  mon- 
eys it  had  advanced  the  canal  company  to  pay  interest  coupons  which 
the  railroad  company  had  contracted  with  the  bondholders  to  purchase 
on  default,  and  that  bonds  which  the  railroad  company  received  in  a 
transaction  whereby  it  prevented  a  default  to  escape  its  liability  to 
purchase,  were  in  effect  acquired  by  a  violation  of  its  contract,  and  are 
not,  therefore,  validly  provable  against  the  fund. 

[1]  We  need  not  discuss  now  whether  in  thus  acquiring  bonds  the 
railroad  company  violated  its  contract  with  the  bondholders,  for  the 
first  question  is  whether  the  bonds  were  so  acquired.  That  is  a  ques- 
tion of  fact  and  on  that  question  the  master  has  found  that  the  facts 
do  not  warrant  the  inference  upon  which  the  charge  is  made.  On  ex- 
ception, the  court  approved  the  master's  finding. 

We  are  bound  to  sustain  this  finding,  under  the  famiUar  rule,  un- 
less it  appear  from  the  evidence  that  both  master  and  court  have  made 
a  clear  mistake. 

[2]  The  evidence,  which  is  not  in  dispute,  is  briefly  this:  Moneys 
were  advanced  from  time  to  time  by  the  railroad  company  to  the  canal 
company  for  a  variety  of  purposes,  amounting  by  the  end  of  1873  to 
$1,465,200.  Of  this  sum,  $232,000  had  been  advanced  admittedly  to 
aid  the  canal  company  in  paying  interest  on  its  bonds.  On  the  last 
day  of  that  year,  the  canal  company  gave  to  the  railroad  company 
10,000  shares  of  the  stock  of  the  Susquehanna  Coal  Company  at  par 
and  thereby  discharged  $1,000,000  of  this  obligation,  leaving  a  bal- 
ance of  $465,200  due  the  railroad  company.  As  the  credit  of  $1,000,- 
000  was  entered  generally,  it  was  doubtless  applicable  to  the  earliest 
items  of  the  account,  and  discharged  in  part  an  item  of  $1,023,200 
brought  over  as  a  balance  from  the  previous  year.  This  left,  on  De- 
cember 31,  1873,  a  balance  of  $465,200,  which  included  the  $232,000 
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advanced  for  interest.  Ehiring  1874,  this  1>alance  was  increased  by- 
advances  made  for  different  purposes — ^but  not  for  interest  payments 
— until  it  reached  the  sum  of  $681,650.  This  amount  was  balanced  on 
December  31,  1874,  by  an  entry  of  "By  Sundries,  $681,650."  The  evi- 
dence shows  that  the  .item  of  sundries  was  made  up  of  3,000  shares 
of  the  stock  of  the  Susquehanna  Coal  Company  at  par  and  449  bonds 
of  the  canal  company  at  85,  of  which  the  384  bonds  now  proved  against 
the  fund  were  a  part.  It  will  be  observed  that  either  the  stock  of  the 
coal  company  or  the  bonds  of  the  canal  company  was  greater  in  value 
than  the  interest  advances  for  which  either  one  or  the  other  was  a 
repayment.  Here  the  evidence  stops.  There  is  nothing  to  indicate 
ever  so  remotely  to  what  indebtedness,  whether  for  interest  advances  or 
for  other  advances,  the  coal  shares  or  the  canal  company  bonds  were 
intended  to  be  appHed.  There  being  no  question  that  the  canal  com- 
pany had  a  right  to  borrow  money  to  pay  interest  and  to  discharge 
its  obligation  therefor  by  shares  of  the  coal  company  which  it  owned, 
and  without  determining  its  right  to  discharge  that  obligation  with 
its  bonds,  the  master  was  of  opinion  that  the  controversy  narrowed 
down  to  a  question  of  how  the  payment  should  be  applied  where  neither 
debtor  nor  creditor  had  made  an  application.  He  held  that  in  the 
absence  of  evidence  it  should  be  presumed  that  both  parties  did  the 
lawful  thing  rather  than  the  unlawful  thing,  and  that,  accordingly,  the 
coal  shares  were  applied  to  the  liquidation  of  interest  advances  and 
the  canal  company  bonds  to  the  liquidation  of  advances  for  other  pur- 
poses, to  which,  admittedly,  they  might  lawfully  be  appHed.  In  the 
state  of  the  evidence,  we  do  not  see  what  else  the  master  could  have 
done.  Whatever  the  fact  was,  it  was  not  here  shown  that  the  acting 
parties  applied  the  canal  bonds  to  discharge  an  indebtedness  for  in- 
terest advances.  We,  therefore,  approve  the  master's  finding  that  the 
facts  do  not  sustain  the  contention  that  the  railroad  company's  bonds 
were  acquired  in  exchange  for  money  lent  for  interest  payments,  and 
affirm  that  part  of  the  decree  which  sustained  this  finding. 

Appeal  of  the  Pennsylvania  Railroad  Company. 

[3-5]  The  railroad  company  offered  to  prove  before  the  master 
$2,590,354.03  interest  coupons  (a  part  of  which  it  had  purchased  un- 
der its  contract  with  the  bondholders  and  the  remainder  it  had  ac- 
quired with  its  bonds),  and  claimed,  that  under  the  terms  of  the  canal 
company  mortgage,  interest  coupons  have  priority  over  the  principal 
of  bonds  in  the  distribution  of  the  sinking  fund.  The  court  sustained 
the  master  and  gave  the  mortgage  just  the  opposite  construction.  The 
railroad  company,  maintaining  that  the  question  of  relative  priority  of 
interest  and  principal  of  the  bonds  in  the  distribution  of  the  sinking 
fund  had  not  been  determined  and  foreclosed  by  the  previous  decree 
of  this  court  (235  Fed.  669,  149  C.  C.  A.  89),  now  raises  the  question 
inter  alia  by  its  appeal. 

When  the  case  was  last  in  this  court  the  principal  questions  sub- 
mitted were  two  (235  Fed.  669,  676,  149  C.  C.  A.  89).  The  first  in- 
volved a  construction  of  the  sinking  fund  clause  of  the  mortgage  and 
concerned  the  method  of  computing  annual  appropriations  to  the  sink- 


Digitized  by  VjOOQIC 


BROWN  V.  PENNSYLVANIA   R.  CO.  533 

ing  fund  from  net  annual 'earnings  of  the  canal  company.  This  ques- 
tion turned  upon  the  inclusion  or  exclusion  of  annual  interest  charges 
on  the  bonds  as  a  factor  of  expense  before  determining  net  earnings. 
The  second  question  related  to  the  conduct  of  the  railroad  company 
toward  the  canal  company  and  to  its  liability  for  the  canal  company's 
failure  annually  to  make  the  sinking  fund  appropriations  required  by 
the  mortgage.  The  decision  of  this  court  upon  these  two  questions 
was,  that  the  railroad  company  was  liable  for  the  failure  of  the  canal 
company  to  maintain  the  sinking  fund  (a  phase  of  the  case  with  which 
we  are  no  longer  concerned)  and  that  net  earnings,  out  of  which  sink- 
ing fund  appropriations  were  to  be  made,  was  the  difference  between 
gross  earnings  and  operating  and  other  expenses,  in  calculating  which 
interest  on  the  bonds  was  not  to  be  included.  In  thus  construing  the 
sinking  fund  provision  with  reference  to  the  maintenance  of  the  fund, 
this  court  did  not  construe  the  provision  with  reference  to  its  purpose 
or  decide  priorities  in  the  distribution  of  the  fund,  for,  at  that  time, 
the  sinking  fund  was  not  in  existence  and  nothing  had  been  done  that 
called  for  such  construction,  although,  from  the  character  of  the  deci- 
sion the  inference  that  the  sinking  fund  was  provided  for  the  payment 
of  principal  was  inevitably  apparent.  But  now  the  fund  has  been  cre- 
ated and  its  distribution  has  been  ordered,  and  the  question  of  distribu- 
tion may  properly  be  raised,  notwithstanding  the  inference  of  the 
previous  decision.  We  shall  discuss  the  question,  therefore,  as  though 
it  were  raised  for  the  first  time,  at  the  risk  of  repeating  very  much  of 
what  we  said  before,  because  of  the  inseparable  relation  of  the  question 
before  decided  and  the  question  now  submitted. 

The  sinking  fund  provision  of  the  mortgage  is  in  these  words : 

"First.  That  the  party  of  the  first  part  (Canal  Company)  will  first  provide  In 
each  year,  out  of  the  net  annual  earnings,  If  sufficient  for  that  purpose,  a 
sinking  fund  of  |20,000  per  annum,  but  If  not  sufficient  therefor,  then  such 
sum  as  shall  be  equal  to  the  said  net  annual  earnings,  for  the  payment  of  the 
principal  of  the  bonds  hereby  secured  *  *  *  and  the  same  shall  from  time 
to  time  be  invested  by  the  said  party  of  the  first  part  in  the  bonds  hereby  se- 
cured, or  in  other  good  securities." 

We  are  ask^d  by  the  railroad  company,  the  holder  of  interest  cou- 
pons in  amount  greater  than  the  fund,  to  interpret  a  provision  which 
directs  that  the  canal  company  shall  "first  provide  *  *  *  a  sink- 
ing fund  *  *  *  for  the  payment  of  the  principal  of  the  bonds," 
as  meaning  a  sinking  fund  provided  first  for  the  payment  of  the  inter- 
est of  the  bonds.  It  is  urged  that  such  interpretation,  although  involv- 
ing the  deletion  of  words  expressly  employed  and  the  substitution  of 
others,  is  not  only  justified  but  is  actually  required  to  give  the  provi- 
sion a  construction  consonant  with  the  general  purpose  of  the  mort- 
gage as  indicated  by  its  other  provisions. 

The  other  provisions  of  the  mortgage  adverted  to  are  those  which 
very  certainly  give  priority  to  interest  over  principal  in  certain  securi- 
ties, and  which,  on  default,  give  a  like  priority  in  the  distribution  of 
moneys  arising  from  them.  These  provisions  briefly  stated,  are,  that 
if  the  canal  company  shall  default  in  payment  of  principal  or  interest, 
the  trustee  of  the  mortgage  may  enter  upon  and  take  possession  of  the 
canal  estate,  operate  the  same  and  appropriate  the  net  income  to  the 
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payment  in  full,  "firstly,  of  the  interest  due  on,  and  secondly,  of  the 
principal  of  all  the  aforesaid  bonds ;"  or  the  trustee  may,  after  entry, 
proceed  to  sell  the  canal  estate  at  public  sale  and  appropriate  the  pur- 
chase money  "to  the  payment  as  aforesaid,  firstly,  of  the  intarest  due 
on,  and  secondly,  of  the  principal  of  the  said  outstanding  bonds/' 

The  principal  of  the  bonds  was  not  due  until  their  maturity. 

The  mortgage  further  provides  that  the  canal  company,  with  the 
consent  of  the  trustee,  may  at  any  time  sell  any  part  or  all  of  the  mort- 
gaged premises,  free  and  clear  of  the  lien  of  the  mortgage,  and  that 
the  proceeds  of  such  sales  shall  be  invested  either  in  the  improvement 
of  the  mortgaged  property  remaining  or  in  the  purchase  of  other  prop- 
erty, which  shall  be  subject  to  the  trust  of  the  mortgage  (including 
that  of  sale),  or  in  the  purchase  of  the  bonds  secured  by  the  mortgage, 
which  shall  then  be  canceled. 

Of  course,  the  sinking  fund  provision  should  be  construed  not  by  its 
terms  alone,  but  with  reference  to  all  other  provisions  of  the  mort- 
gage. And,  similarly,  the  mortgage  should  be  construed  not  arbi- 
trarily by  its  terms,  but  with  reference  to  the  purposes  for  which  it 
was  made  and  the  objects  intended  and  achieved  in  its  operation.  Pull- 
man's Palace  Car  Co.  v.  Missouri  R.  R.  Co.,  115  U.  S.  587,  6  Sup.  Ct. 
194,  29  L.  Ed.  499. 

The  purposes  for  which  the  mortgage  was  given  are  shown  in  part 
by  the  mortgage  itself  and  were  fully  disclosed  by  the  evidence  in  the 
previous  consideration  of  this  case,  upon  which  the  court  held  the  rail- 
road liable  for  the  canal  company's  default  in  maintaining  the  sinking 
fund.  As  we  found  the  relation  between  the  canal  company  and  the 
railroad  company  was  such  that  the  legal  fiction  of  separate  corporate 
responsibility  based  upon  different  corporate  existence  had  disappear- 
ed, we  viewed  the  railroad  company  as  an  actor  in  the  affairs  of  the 
canal  company,  which  include  the  making  of  this  mortgage.  As  that 
decision  has  not  been  disturbed,  we  shall  regard  the  railroad  company 
in  this  discussion  not  merely  as  a  collateral  participant,  but  as  the  di- 
rector of  the  mortgage  transaction,  without  repeating  the  evidence, 
which,  in  the  former  case,  led  us  to  this  conclusion. 

A  casual  reading  shows  very  clearly  that  this  is  not  an  ordinary 
mortgage  made  l^etween  borrower  and  lender,  having  for  its  object 
nothing  more  than  the  borrowing  of  money  and  the  giving  of  security 
for  its  return.  No  such  mortgage  as  this»  would  conceivably  be  made 
to  cover  such  a  plain  financial  transaction.  The  mortgage  discloses 
a  very  different  transaction — one  that  had  its  rise  in  a  situation  which 
made  the  mortgage  either  expedient  or  necessary.  This  situation 
touches  the  railroad  company,  shows  its  connection  with  the  mortgage, 
the  objects  for  which  the  mortgage  was  given,  and  illumines  the  pe- 
culiar provisions  made  for  securing  the  payment  of  the  debt. 

In  our  previous  decision,  we  gave  at  some  length  the  history  of  the 
Pennsylvania  Canal  Company  and  its  relation  to  the  Pennsylvania  Rail- 
road Company  (235  Fed.  669,  676-681,  149  C.  C.  A.  89),  as  it  bore  up- 
on the  question  then  under  consideration.  We  find  it  necessary  briefly 
to  repeat  this  history  as  it  bears  upon  the  question  now  submitted  for 
decision. 
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In  1857  the  railroad  company  acquired  from  the  State  of  Pennsyl- 
vania a  canal  system  made  up  of  a  number  of  independent  canals, 
which,  when  connected,  paralleled  the  right  of  way  of  the  railroad 
company  practically  from  Harrisburg  to  Pittsburgh,  passing  through 
and  in  a  way  pre-empting  most  of  the  advantageous  passages  through 
the  mountain  range.  From  lg57  to  1866,  the  railroad  company  oper- 
ated these  canals  as  its  canal  division. 

When  the  canals  were  acquired  they  were  encumbered  by  mortgages 
given  to  secure  bond  issues  aggregating  about  $2,300,000.  The  mort- 
gages were  mostly  first  liens  on  the  canal  properties.  For  the  equity 
in  the  canals,  that  is,  for  the  canals  over  and  above  the  securities  which 
encumbered  them,  the  railroad  company  paid  the  State  $7,500,000. 

It  is  fair  to  assume  that  in  paying  for  these  properties  what  in  that 
day  was  a  very  considerable  sum,  the  railroaid  company  considered 
them  worth  what  it  paid  for  them,  for  several  very  obvious  and  then 
entirely  lawful  reasons.  In  acquiring  ownership  of  the  canal  prop- 
erties, the  railroad  company  acquired  control  of  an  active  competitor 
in  its  business  of  transportation.  It  evidently  desired  this  control  for 
what  were  then  three  legitimate  objects,  namely:  (1)  The  absorption, 
so  far  as  desirable,  of  a  competitor's  business ;  (2)  the  acquisition  of 
a  competitor's  physical  property,  when  and  so  far  as  the  railroad  com- 
pany needed  it;  and  (3)  the  exclusion  of  any  competitor  from  the 
territory  and  mountain  passes  through  which  the  canals  ran.  While 
the  railroad  company  could  readily  attain  the  first  and  last  of  these 
objects  so  long  as  it  held  the  canals  in  the  form  in  which  it  originally 
acquired  them,  it  could  not  attain  the  second,  namely,  the  acquisition 
of  the  canal  properties  free  of  the  liens  of  the  underlying  mortgages. 
Therefore,  before  the  railroad  company  could  take  the  canal  properties 
for  use  in  rail  transportation  it  had  to  get  rid  of  the  canal  obliga- 
tions, either  by  paying  them  with  its  own  money  or  causing  them  to  be 
replaced  by  a  new  kind  of  obligation.  In  its  annual  report  of  1865, 
it  signified  its  intention  to  do  the  latter,  "by  the  organization  of  a  sep- 
arate company  for  these  works''  and  by  raising  money  "by  a  mort- 
gage upon  them."  In  furtherance  of  its  expressed  intention,  the  rail- 
road company,  under  authority  of  the  Act  of  May  1,  1866  (P.  L.  1068), 
caused  the  Pennsylvania  Canal  Company  to  be  incorporated,  and  con- 
veyed to  it  all  its  canal  properties  in  return  for  the  stock  of  the  cor- 
poration. A  few  years  later  the  canal  company  was  authorized  to 
borrow  money  and  pledge  its  property  by  mortgage  (Act  of  June  2, 
1870,  P.  L.  1318),  and,  thereupon,  this  mortgage  was  made  to  secure 
a  bond  issue  larger  than  the  total  of  the  bonds  secured  by  the  underly- 
ing mortgages.  The  primary  purpose  of  this  mortgage  as  declared 
at  the  time  was  to  take  up  the  underlying  mortgages  and  to  raise  a 
small  amount  of  money  for  improvements. 

When  the  mortgage  was  made,  the  railroad  company  owned  the 
entire  stock  of  the  canal  company  except  a  few  shares.  Before  the 
bonds  were  offered,  and  at  all  times  afterward,  the  railroad  company 
elected  the  president  of  the  capal  company  and  its  Board  of  Directors, 
the  members  of  which  were  selected  almost  exclusively  from  the 
Board  of  Directors  of  the  railroad  company.    It  also  named  the  orig- 
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inal  trustee  for  the  mortgage  and  the  succeeding  trustees,  who  were  al- 
most always  the  president  of  the  railroad  company. 

When  the  bonds  were  issued,  they  were  not  first  offered  to  the 
public  for  purchase;  they  were  offered  to  the  holders  of  the  under- 
lying bonds  of  the  canal  company,  who  were  asked  to  exchange  their 
bonds  for  bonds  of  the  new  issue.  It  is  fair  to  assume  that  the  $2,- 
300,000  bonds,  being  first  liens  upon  the  canal  properties,  were  good 
securities,  especially  in  view  of  the  fact  that  the  railroad  company  had 
only  a  few  years  before  paid  $7,500,000  for  the  equity  in  the  prop- 
erties. The  business  of  the  company  was  then  represented  as  good  and 
as  promising  improvement.  In  order  to  induce  the  holders  of  the  un- 
derlying bonds  to  exchange  their  perfectly  good  first  lien  securities, 
it  is  very  clear  that  the  canal  company  and  the  railroad  company  had 
to  offer  bonds  that  appeared  just  as  good.  In  asking  the  holders  of 
the  underlying  bonds  to  make  the  exchange,  did  the  railroad  company 
and  the  canal  company  ask  them  to  surrender  their  first  lien  obliga- 
tions and  take  in  lieu  thereof  obligations  that  as  to  principal  were 
not  first  liens  at  all,  and  as  to  interest  were  first  liens  only  so  long  as 
the  canal  company  and  the  railroad  company  chose  to  let  them  re- 
main such  ?  This  is  exactly  what  the  two  companies  did.  But  if  this 
were  all  they  did,  it  could  indeed  be  thought  that  the  2,300  holders  of 
first  lien  obligations  might  hesitate  to  exchange  them  for  obligations 
that  were  not  a  first  lien  as  to  principal  and  were  a  kind  of  defeasible 
first  lien  as  to  interest.  And  so  apparently  thought  the  railroad  com- 
pany, for  in  dealing  with  the  holders  of  the  underlying  bonds  the  rail- 
road company  offered  more.  It  said  in  effect,  that  it  owned  the  canal 
company;  that  the  canal  properties  though  nominally  owned  by  the 
canal  company  were  purchased  with  the  money  of  the  railroad  com- 
pany and  were  virtually  owned  by  it ;  that  these  properties  were  then 
really  nothing  more  than  what  they  were  before,  namely,  a  depart- 
ment of  the  railroad  system;  that  the  railroad  company  expected  to 
need  the  canal  land  from  time  to  time  in  its  business  of  rail  transpor- 
tation and  would  want  to  take  it  as  it  might  need  it,  paying  for  it,  of 
course,  all  that  it  is  worth,  but  without  being  brought  in  contact  with 
competing  rail  carriers  in  its  purchase.  It  was  therefore  indicated, 
that,  while  the  proposed  mortgage  was  a  lien  upon  the  property  of 
the  canal  company  as  a  security  for  the  payment  of  interest  and  prin- 
cipal of  the  new  lx)nds,  it  would  be  necessary  to  put  the  canal  company 
in  a  position  to  sell  its  property  free  from  the  lien  of  the  mor^^ge 
whenever  it  desired  to  do  so.  It  was  recognized  that  such  sales  free 
of  the  lien  of  the  mortgage,  would  of  course,  reduce  substantially  the 
security  of  the  bondholders,  and  might  destroy  it  entirely.  But  in 
consideration  of  the  right  of  the  canal  company  to  sell  its  properties — 
and  consequently  to  take  away  the  security  primarily  offered  for  the 
bonds — something  which  was  considered  just  as  good  was  offered. 
This  was  the  obligation  of  the  railroad  company  to  purchase  all  in- 
terest coupons  on  which  the  canal  company  might  default.  And,  there- 
fore, the  bondholders  were  assured  that  as  to  interest  they  were  se- 
cured temporarily  by  the  property  of  the  canal  company  and  perma- 
nently by  the  obligation  of  the  railroad  company. 
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But  assuming  that  the  holders  of  the  underiying  bonds  knew  that 
the  undertaking  of  the  railroad  company  was  not  a  guaranty  for  pay- 
ment but  was  a  purchase  of  coupons,  and  that  coupons  thus  purchased 
on  default,  were,  in  the  hands  of  the  railroad  company,  a  first  lien  on 
the  proceeds  of  sales  of  the  canal  properties  (as  afterward  decided 
by  the  Supreme  Court  of  Pennsylvania),  they  might  naturally  be  ex- 
pected to  ask  in  considering  the  exchange,  how  the  principal  of  the 
new  bonds  was  to  be  secured  and  paid.  The  canal  company  (acting 
through  its  officials,  who  were  also  officials  of  the  railroad  compa- 
ny) did  not  wait  to  be  asked  this  question  but  answered  it  before  it 
was  asked  by  issuing  a  prospectus  in  which  it  said  to  the  holders  of 
the  underlying  bonds  and  to  prospective  purchasers,  that,  under  the 
scheme  of  this  mortgage,  the  payment  of  interest  is  not  only  secured 
by  the  obligation  of  the  railroad  company  to  purchase  interest  cou- 
pons, but  the  mortgage,  in  its  very  first  provision,  provides  for  the 
payment  of  the  principal.  This,  it  pointed  out,  was  done  by  a  pro- 
vision for  a  sinking  fund,  which,  increased  by  annual  payments  and 
interest  accumulations,  would  grow  to  an  amount,  which,  at  the  ma- 
turity of  the  mortgage,  would  be  sufficient  to  pay  "the  principal  of 
the  bonds." 

Upon  this  representation  the  holders  of  the  underlying  bonds  made 
the  exchange  and  acquired  the  new  issue. 

We  are  not  concerned  in  this  phase  of  the  litigation  with  what 
transpired  afterward,  beyond  the  fact  that  the  canal  company  with 
the  consent  of  the  trustee  of  the  mortgage,  sold  its  property  from 
time  to  time  to  the  railroad  company,  until  the  latter  acquired  nearly 
all  of  it,  for  which,  we  have  previously  found,  it  paid  adequate  con- 
siderations; and  beyond  the  further  facts  that  the  railroad  company 
kept  its  contract  and  purchased  all  interest  coupons  on  which  the 
canal  company  defaulted,  that  a  sinking  fund  has  been  established, 
that  the  mortgage  has  matured,  and  that  the  general  holders  of  the 
bonds  are  now  asking,  in  the  language  of  the  sinking  fund  provision, 
that  the  sinking  fund  be  applied  "to  the  payment  of  the  principal 
of  the  bonds." 

In  opposing  the  contention  of  the  general  bondholders,  the  rail- 
road company  maintains  that  its  contention  that  the  sinking  fund  is 
applicable  first  to  interest,  if  not  directly  decided,  is  conclusively  in- 
ferable from  a  decree  of  the  Supreme  Court  of  Pennsylvania  in  Rae  v. 
Pennsylvania  Canal  Company,  245  Pa.  589,  91  Atl.  1053,  in  which 
that  court  had  occasion  to  construe  other  .provisions  of  this  mort- 
gage. The  case  of  Rae  v.  Pennsylvania  Canal  Company  was  brought 
by  the  trustee  of  the  mortgage  on  a  bill  of  foreclosure,  praying  exe- 
cution of  the  mortgage  and  instructions  as  to  the  distribution  of 
moneys  then  in  his  hands  arising  from  the  sales  previously  made  and 
of  moneys  to  arise  from  the  sale  of  the  remaining  property  under  the 
decree  of  foreclosure  asked  for.  The  court  decided  (against  the  con- 
tention of  bondholders)  that  the  funds  arising  and  to  arise  from  sales 
of  ttie  mortgaged  properties  were  applicable  first  to  interest,  evidently 
basing  its  decision  upon  the  perfectly  plain  terms  of  the  mortgage, 
that,  in  the  proceeds  of  such  sales,  interest  is  preferred  to  principal. 
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Counsel  for  the  railroad  company  now  insistently  urge  that  this  con- 
struction of  mortgage  provisions,  which  in  terms  prefer  interest  to 
principal,  indicates  3ie  intention  of  the  whole  mortgage  instrument 
always  to  prefer  interest  to  principal,  and  that  the  allowance  of  inter- 
est over  principal  in  the  two  funds  before  the  Supreme  Court  of  Penn- 
'  sylvania  was  in  effect  an  adjudication  by  that  court  that  interest  is  first 
to  be  paid  from  any  fund  belonging  to  the  mortgagor  howsoever  aris- 
ing.   This,  of  course,  includes  the  sinking  fund. 

We  do  not  so  regard  this  decision.  As  we  read  it,  we  find  that  the 
court  had  before  it  two  questions  and  that  it  decided  two  things.  The 
questions  were  the  relative  priority  of  interest  and  principal  in  two 
funds  raised  by  the  sale  of  land,  and  the  legal  effect  of  the  contract 
of  the  railroad  company  to  purchase  coupons.  The  court  decided 
first,  that  interest  has  priority  to  principal  in  funds  arising  from 
property  sales  already  made  and  yet  to  be  made;  and,  second,  that 
the  contract  of  the  railroad  company  was  one  of  purchase  and  not 
one  of  guaranty,  and  that  coupons  purchased  by  the  railroad  company, 
like  coupons  otherwise  acquired,  were  payable  out  of  funds  in  which 
interest  is  preferred  to  principal.  The  sinking  fund  provision  of  the 
mortgage  was  manifestly  not  within  the  purview  of  the  court's  de- 
cision, for,  at  the  time  of  the  decision,  there  was  no  sinking  fund  in 
existence,  and  there  was  no  occasion  either  requiring  or  justifying  the 
court  to  construe  the  sinking  fund  provision.  We  have  followed 
very  carefully  the  discussion  of  counsel  on  this  point,  but  we  are  sat- 
isfied that  the  decision  of  the  Supreme  Court  of  Pennsylvania  in  Rae 
V.  Pennsylvania  Canal  Company  did  not  embrace  directly  or  indirectly 
a  construction  of  the  sinking  fund  provision  of  the  mortgage,  and  that 
in  consequence  we  are  not  bound  by  its  decision  in  construing  that 
provision. 

The  general  scheme  of  the  mortgage,  considered  with  respect  both 
to  its  terms  and  purpose,  contemplates  keeping  separate  the  principal 
and  interest  obligations  and  likewise  keeping  separate  their  respective 
securities.  This  separation  rests  upon  the  very  practical  consideration 
of  the  right  of  the  mortgagor  to  withdraw  the  securities  from  the 
pledge  of  the  mortgage  at  any  time  and  permit  them  to  be  sold  free 
of  its  lien,  and  upon  the  corresponding  necessity  of  substituting  in 
lieu  of  the  securities  so  to  be  withdrawn  some  other  security  for  pay- 
ment. The  initial  security  for  both  interest  and  principal  was  of 
course  the  canal  properties,  but  as  the  mortgage  authorized  their  en- 
tire alienation  free  from  {he  mortgage  pledge,  some  other  security  had 
to  be  provided.  This  was  done,  first  for  interest  and  then  for  princi- 
pal. 

The  security  substituted  or  added  for  the  payment  of  interest  was 
the  obligation  of  the  railroad  company  to  purchase  coupons,  and  the 
security  substituted  or  added  for  the  payment  of  principal  was  the 
sinking  fund.  As  the  properties  were  gradually  taken,  these  remained. 
These  provisions  for  the  payment  respectively  of  interest  and  princi- 
pal were  kept  separate  not  only  for  the  reason  that  separate  securi- 
ties were  provided  for  their  payment,  but  because  the  two  obligations 
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were  substantially  different  in  size,  and  also  because  for  one  there  was 
but  one  obligor  while  for  the  other  there  were  really  two  obligors. 

Upon  default  in  interest  at  the  beginning  of  the  mortgage  there 
would  be  a  possible  accumulation  of  interest  coupons  of  $7,200,000, 
which  the  railroad  company  under  its  obligation  was  required  to  pur- 
chase. Whether  this  was  a  wise  arrangement  either  for  the  railroad 
company  or  for  the  bondholders  is  not  a  matter  of  present  concern. 
The  fact  is  the  arrangement  of  double  obligation  with  respect  to  in- 
terest was  made,  and  a  preference  was  granted  to  interest  in  certain 
securities.    Thus,  payment  of  interest  was  provided  for  and  secured. 

The  mortgage  then  made  provision  for  a  sinking  fund.  A  sinking 
fund  in  its  ordinary  meaning  is  a  fund  created  for  extinguishing  or 
paying  a  funded  debt.  Of  course,  interest  is  a  part  of  such  a  debt. 
When  both  interest  and  principal  are  intended  to  be  paid  by  a  sinking 
fund,  the  sinking  fund  appropriations  are  so  calculated,  that,  their  ag- 
gregate, together  with  interest  accumulations,  shall  be  sufficient  at  the 
maturity  of  the  obligation  to  pay  both.  But  a  sinking  fund  may  pro- 
vide for  the  payment  of  either  principal  or  interest,  and  not  for  the 
payment  of  both.  When  interest  or  principal  alone  is  intended  to  be 
discharged  by  a  sinking  fund,  the  appropriations  are  correspondingly 
less  and  are  apportioned  to  the  amount  intended  to  be  raised  at  ma- 
turity. 

The  sinking  fund  provision  of  this  mortgage  provided  for  annual 
appropriations,  the  aggregate  of  which  at  compound  interest  would 
just  pay  at  maturity  the  $3,000,000  principal  of  the  bonds  issued. 
Such  annual  appropriations  with  interest  accumulations  would  not  ap- 
proach a  sum  sufficient  to  pay  both  principal  and  interest  of  the  bonds, 
for  the  principal  of  the  bonds  was  $3,000,000  and  interest  upon  an 
early  default  might  conceivably  be  $7,200,000  (and  actually  was  be- 
tween $3,000,000  and  $4,000,000).  It  thus  appears  from  the  figures  of 
the  sinking  fund  provision  that  the  ultimate  fund  was  intended  to  be 
sufficient  only  to  pay' principal  and  was  not  intended  to  be  sufficient  to 
pay  interest  in  addition.  This  alone  is  persuasive  of  a  construction 
that  the  sinking  fund  was  provided  for  the  payment  of  the  principal. 
But  the  sinking  fund  provision  shows  by  its  own  terms  the  purpose 
for  which  it  was  provided. 

Without  pursuing  the  discussion  further,  it  is  sufficient  to  say,  that 
we  are  of  opinion  the  sinking  fund  provision  was  written  into  the 
mortgage  for  the  purpose  which  its  own  terms  indicate,  namely,  to 
"provide  *  *  ♦  a  sinking  fund  *  *  ♦  for  the  payment  of  the 
principal  of  the  bonds" ;  that  the  provision  "for  the  payment  of  princi- 
pal is  separate  and  distinct  from  provisions  for  the  payment  of  inter- 
est, and  that  the  terms  of  the  sinking  fund  provision  are  in  no  way 
varied  or  aifected  by  such  other  provisions.  We,  therefore,  construe 
the  provision  according  to  its  literal  terms  and  hold  with  the  trial  court 
that  the  sinking  fund  is  applicable  first  to  the  payment  of  the  principal 
of  the  bonds. 

The  remaining  questions  to  be  considered  on  the  appeal  of  the  rail- 
road company  are  (1)  whether  the  fees  that  have  been  charged  against 
the  fund  are  too  large ;  and  (2)  whether  the  railroad  company  should 
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be  charged  with  any  portion  of  the  fee  allowed  to  the  plaintiffs'  coun- 
sel. 

[B]  With  regard  to  the  fee  allowed  to  the  master,  we  shall  only  say 
briefly  that  we  think  it  exceeds  fair  compensation.  The  master's  serv- 
ice (rendered  and  to  be  rendered)  is  mainly  to  be  found  in  a  few  brief 
meetings  held  at  intervals  during  a  period  of  less  than  three  months, 
and  in  the  preparation  of  two  reports,  which,  while  thorough  and  care- 
ful, could  not  have  been  difficult  and  could  not  have  occupied  him  more 
than  two  months,  even  if  he  had  done  nothing  else.  In  our  opinion  the 
first  inclination  of  the  learned  judge  was  more  nearly  in  accord  with 
a  proper  allowance  than  his  final  conclusion,  and  when  he  comes  to 
consider  the  master's  fee  again  he  should  not  allow  more  than  half  the 
sum  awarded  by  the  decree  now  under  review. 

[7,  8]  And  a  similar  remark  may  be  made  with  regard  to  the  fee  al- 
lowed to  the  plaintiffs'  counsel.  Evidently  the  amount  was  much  in- 
fluenced by  the  erroneous  theory  that  the  fund  recovered  in  this  suit 
might  properly  be  required  to  pay  for  the  earlier  and  unsuccessful  liti- 
gation that  resulted  in  the  decree  against  the  bondholders  in  the  Su- 
preme Court  of  Pennsylvania,  supra.  What  the  bondholders  may  be 
willing  to  pay  for  these  services,  is  of  course  their  affair :  our  concern 
is  to  see  that  we  do  not  compel  the  fund  before  us  to  bear  a  burden 
that  should  not  be  charged  against  it.  We  think,  not  more  than  half 
the  sum  awarded  to  counsel  should  be  deducted  from  the  fund ;  and 
we  add  that  no  portion  of  this  sum  should  be  charged  against  the 
bonds  held  by  the  railroad  company.  From  the  first  step  to  the  last  in 
both  branches  of  this  litigation  the  railroad  company  has  been  the 
only  real  defendant,  and  the  bondholders'  proceedings  have  always 
been  adverse.  The  services  for  which  the  bondholders  are  being  asked 
to  pay  were  rendered  not  in  behalf  of  the  railroad  company,  but  in 
hostility  to  its  interest.  To  charge  the  railroad  company  now  with  any 
part  of  the  cost  of  producing  the  fund  (and  especially  with  any  part  of 
the  cost  of  phases  of  the  present  litigation  which  added  nothing  to  the 
fund  and  in  which  the  railroad  company  was  successful),  violates  the 
well  settled  principle  that  counsel  fees  are  not  recoverable  from  the  ad- 
verse party  to  the  cause.  Trustees  v.  Greenough,  105  U.  S.  527,  26  L, 
Ed.  1157;  Hobbs  v.  McLean,  117  U.  S.  581,  6  Sup.  Ct.  870,  29  L.  Ed. 
940;  Smith  v.  Trust  Co.,  215  Pa.  413,  64  Atl.  591.  This  principle  is 
controlling  here,  and  not  the  fact  that  the  railroad  company  will  share 
in  the  award  as  the  lawful  owner  of  384  bonds.  It  is  true  that  the 
railroad  company  occupies  the  dual  position  of  defendant  in  the  litiga- 
tion and  a  holder  of  bonds,  but  as  defendant  it  is  paying  nearly  $2,000,- 
000  to  the  plaintiffs,  and  this  seems  amply  to  justify  the  position  that 
its  relation  as  bondholder  is  incidental  and  may  be  disregarded. 

It  follows,  therefore,  that  the  distribution  of  the  fund  should  be 
modified,  and  to  that  end  we  reverse  the  decree  in  order  that  a  new 
decree  may  be  made  in  accordance  with  this  opinion ;  the  allowances 
to  the  master  and  to  plaintiffs'  counsel  should  be  diminished,  the  bonds 
held  by  the  railroad  company  should  be  relieved  from  the  obligation  of 
contributing  to  the  fee  awarded  to  counsel,  and  costs  of  both  appeals 
should  be  paid  out  of  the  fund. 
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(250  Fed.  525) 

DRESSER  V.  BATES.    GALE  et  al.  v.  SAME.    BUNKER  et  al.  v.  SAME. 

(Circuit  Court  of  Appeals,  First  CJircult    March  5,  1918.    On  Motion  to 
Amend  Decree,  AprU  8,  19ia) 

Nos.  12t«5-1267. 

1.  Equity  ^=»41(K7) — Bindings  of  Master — Presumptions. 

Where  an  order  of  reference  contained  a  reservation  of  the  right  of 
review,  the  findings  of  the  master  are  to  be  regarded,  on  exception,  as 
presumptively  correct,  and  should  be  sustained,  except  so  far  as  against 
the  weight  of  the  evidence  reported  or  so  inconsistent  with  one  another 
that  they  could  not  properly  stand. 

2.  Banks  and  Banking  ^=»253 — Directors — LiABiLmr. 

Until  some  special  necessity  for  action  on  their  part  Is  brought  to  their 
attention,  directors  of  a  national  bank  are  entitled  to  rely  on  the  cashier 
to  guard  against  deficiencies  In  methods  of  bookkeeping  which  would 
enable  subordinate  employes  to  appropriate  the  bank's  funds,  and  need 
not  Interfere  Independently. 

3.  Banks  and  Banking  ^=s>253 — National  Bank  Directors — Authority. 

A  by-law,  adopted  by  the  first  board  of  directors  of  a  national  bank, 
requiring  semiannual  examinations  by  a  committee  of  the  board,  may,  In 
the  absence  of  circumstances  showing  that  It  was  Inconsistent  with 
good  judgment  and  prudence,  and  without  charging  them  with  negli- 
gence, be  waived  by  a  later  board;  the  by-law  having  been  adopted  be- 
fore the  amendment  of  1874  (Act  June  20,  1874,  c.  343,  18  Stat.  123)  to 
the  National  Banking  Act  (Act  June  3,  1864,  c.  106, 13  Stat  99),  which  per- 
mits directors  to  allow  Incidental  powers  necessary  to  carry  on  the  busi- 
ness to  be  exercised  by  officers  or  agents. 

4.  Banks  and  Banking  ^=:>253 — Insolvency — Liability  of  Directors. 

Though  the  by-laws  of  a  national  bank  provided  for  semiannual  ex- 
aminations by  a  committee  to  be  appointed  by  the  board  of  directors, 
whose  duty  it  should  be  to  examine  into  the  affairs  of  the  bank,  count  Its 
cash,  and  compare  its  assets  and  liabilities  with  the  balance  on  the 
general  ledger,  the  failure  of  directors  to  regularly  make  such  examina- 
tions, coupled  with  the  fact  that  in  those  examinations  made  the  cashier's 
ledger  was  accepted  as  showing  the  amount  due  depositors,  cannot  be 
deemed  negligence,  rendering  the  directors  liable  for  the  defalcations  of 
a  bookkeeper,  where  there  was  nothing  to  put  the  directors  on  inquiry, 
and  the  bookkeeper  so  skillfully  concealed  his  peculations  that  he  de- 
ceived the  national  bank  examiners. 

6.  Banks  and  Banking  ^=»253 — Directors — Liability — Negligence. 

The  question  whether  the  directors  of  a  national  bank  were  negligent 
in  falling  to  discover  defalcations  by  a  bookkeeper  must  be  determined 
in  view  of  .the  circumstances  surrounding  the  directors  at  the  time  of  their 
alleged  negligence,  rather  than  by  reference  to  the  situation  afterwards 
discovered  and  exposed  by  expert  accountants. 

6.  Banks   and    Banking   ^=::>253 — President — Liability. 

It  is  the  duty  of  the  president  of  a  national  bank,  who  practically 
manages  the  institution,  to  use  reasonable  diligence  to  know  the  charac- 
ter and  habits  of  the  bank's  employes,  and  where  he  was  warned  that 
a  bookkeeper,  who  in  fact  was  stealing  the  bank*s  funds,  was  leading  a 
fast  life,  and  should  be  watched,  his  failure  to  make  any  inquiry,  in 
view  of  the  fact  that  there  were  other  suspicious  circumstances,  which 
could  hardly  have  escaped  his  notice,  was  negligence,  rendering  the 
president  liable  for  the  bookkeeper's  subsequent  peculations. 

^=9For  other  cues  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes  ^ 
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7.  Banks  and  Banking  ^=s>253 — ^Notice — What  Constitutes. 

Where  the  president  of  a  national  bank,  who  managed  the  Institution, 
was  warned  that  a  bookkeeper  was  leading  a  fast  life,  and  should  be 
watched,  he  is.  the  notice  and  other  circumstances  being  sufficient  to 
attract  attention  and  call  for  an  Inquiry,  chargeable  with  knowledge  of 
everjthlng  to  which  the  Inquiry  might  have  led. 

8.  Banks  and  Banking  ^3:»253 — President — Liability. 

Where  the  president  of  a  bank,  who  was  also  one  of  the  largest  sto<*- 
holders  and  a  director,  assumed  management  of  the  institution,  and  the 
other  directors  acquiesced,  he  is  liable  for  a  negligent  failure  to  inquire 
Into  the  habits  and  acts  of  an  employ^  against  whom  he  had  been 
warned,  even  though  the  president  received  no  compensation  for  such 
services. 

9.  Banks  and  Banking  ^=»253 — iNsojiVENCY— Liability  of  Dibectobs. 

Where  national  bank  directors,  when  they  discovered  an  apparent 
shrinkage  In 'deposits,  were  advised  by  the  cashier  that  it  was  due  to 
business  conditions,  they  cannot,  having  had  no  reason  to  believe  that 
a  bookkeeper  was  despoiling  the  bank,  be  deemed  negligent  In  failing  to 
Investigate  the  books,  which  would  have  shown  that  the  apparent  re- 
duction in  deposits  was  the  result  of  the  bookkeeper's  manipulations 
and  Intended  to  cover  his  peculations. 

10.  Banks  and  Banking  ^=:>253 — Dibectobs — Liability. 

The  failure  of  defendant,  a  director  of  a  national  bank,  to  act  on  a 
statement  made  to  him  by  the  president  of  another  institution  that  It  was 
reported  an  officer  of  defendant's  bank  was  frequenting  bucket  shops  and 
living  pretty  fast,  cannot,  where  no  name  was  mentioned,  be  deemed 
negligence  on  the  part  of  defendant,  rendering  him  liable  for  the  pecula- 
tions of  a  bookkeeper  of  his  institution,  which  were  being  carried  on 
at  that  Ume. 

Brown,  District  Judge,  dissenting  in  part. 

On  Motion  to  Amend  Decree. 

11.  INTEBEST  <g=>53 — Judgment  op  Appellate  Coubt — ^Rule  of  Coubt. 

Rule  30  for  the  Circuit  CJourt  of  Appeals  for  the  First  Circuit  (150  Fled. 
XXXV,  79  C.  O.  A.  xxxv),  declaring  that,  where  a  judgment  of  an  Inferior 
court  is  affirmed,  Interest  shall  be- allowed  from  the  date  of  the  judgment 
below,  and  that  the  same  rule  shall  be  applied  to  decrees  for  the  pay- 
ment of  money  in  cases  in  equity,  unless  otherwise  ordered,  applies  only 
to  decrees  which  are  affirmed,  and  not  to  substantially  modified  de- 
crees; therefore,  where  a  decree  in  favor  of  a  receiver  of  a  national 
bank  against  the  president,  on  account  of  the  latter's  negligence  In  fall- 
ing to  guard  against  the  peculations  of  a  bookkeeper,  was  substantially 
reduced  on  appeal,  interest  was  properly  denied,  as  the  liability  of  tho 
president  was  not  established  until  rendition  of  such  decree. 

12.  Damages  ^=s>67 — Intebest  as  Damages. 

Where  the  right  to  interest  is  not  established  by  contract,  by  statute, 
or  by  judgment,  it  ordinarily  comes  as  an  allowance  In  -the  nature  of 
damages,  based  upon  wrongful  use  or  wrongful  detention. 

Appeals  from  the  District  Court  of  the  United  States  for  the 
District  of   Massachusetts;    George  H.   Bingham,  Judge. 

Suit  by  John  L.  Bates,  receiver  of  the  National  City  Bank  of  Cam- 
bridge, Mass.,  against  George  W.  Gale,  Clarence  Alfred  Bunker  and 
others,  and  Edwin  Dresser,  who  died  after  suit  was  begun,  but  be- 
fore final  decree;  the  suit  being  revived  against  his  administrator. 
From  a  decree  for  complainant  (229  Fed.  772)  for  $283,218.20  against 
all  of  the  defendants,  the  defendants  appeal.    Reversed  and  remanded, 

<tspFor  other  cams  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Dlgeets  ft  Indexes 
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with  directions  to  dismiss  the  bill  against  all  defendants  except  Ed- 
ward Dresser's  administrator,  and  remanded  as  to  that  defendant,  with 
directions  to  reduce  the  decree  to  the  sum  of  $264,088.02. 

Robert  M.  Morse,  of  Boston,  Mass.  (Paul  Ehidley  Dean  and  John 
B.  Sullivan,  Jr.,  both  of  Boston,  Mass.,  on  the  brief),  for  appellants 
Dresser  and  others. 

A.  E.  Pillsbury,  of  Boston,  Mass.  (Arthur  P.  French,  of  Boston. 
Mass.,  on  the  brief),  for  appellants  Gale  and  others. 

Clarence  Alfred  Bunker,  of  Boston,  Mass.,  for  appellants  Bunker 
and  others. 

Frank  N.  Nay,  of  Boston,  Mass.  (William  A.  Kneeland,  of  Boston, 
Mass.,  on  the  brief),  for  appellee. 

Before  DODGE,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 

DODGE,  Circuit  Judge.  These  are  appeals  from  the  District 
Court,  in  a  suit  in  equity  by  the  receiver  of  the  National  City.  Bank 
of  Cambridge,  brought  in  1910  under  section  24,  par.  16,  of  the  Ju- 
dicial Code  (Act  March  3,  1911,  c.  231,  3fl  Stat.  1092  [Comp.  St. 
1916,  §  991(16)]).  Each  of  the  five  defendants  named  in  the  bill 
was  a  director  of  said  bank  during  the  whole  or  some  part  of  the 
period  between  November,  1906,  and  February,  1910.  The  de- 
fendants Edwin  Dresser,  Sumner  Dresser,  and  George  W.  Gale 
were  directors,  and  Edwin  Dresser  was  president,  during  the  whole 
of  said  period,  and  for  some  years  prior  thereto.  The  defendants 
David  A.  Barber  and  George  E.  Richardson  were  directors  from 
January,  1907,  during  the  remainder  of  said  period.  By  the  defalca- 
tions during  said  period  of  one  Coleman,  employed  in  the  bank  in 
various  capacities,  the  bank  lost  $310,143.02  in  all.  The  defendants 
Edwin  Dresser  and  George  E.  Richardson  died  after  the  suit  was  be- 
gun, but  before  the  final  decree.  The  defendant  Gale  has  died  pend- 
ing these  appeals.  The  District  Court  has  held  the  said  surviving  de- 
fendants, and  the  estates  of  those  deceased,  liable  for  $283,218.20  of 
said  total  amount,  that  having  been  the  amount  of  Coleman's  defalca- 
tions after  September  30,  1907,  and  lost  to  the  bank,  as  the  court  found, 
through  negligence  on  their  part  as  directors,  from  which  decree  these 
appeals  are  taken. 

The  evidence  in  the  case  was  heard  by  a  special  master.  It  con- 
sisted largely  of  oral  testimony  before  him  bearing  upon  the  ques- 
tion of  negligence.  It  came  before  the  District  Court,  in  connec- 
tion with  exceptions  to  his  final  report,  upon  a  printed  record  con- 
taining, among  other  things,  the  report  of  the  oral  testimony  so  given. 
The  master  expressly  found  no  negligence  proved  and  none  of  the 
defendants  liable  for  any  part  of  said  total  defalcations. 

The  opinion  of  the  District  Court  (229  Fed.  772)  sets  forth  fully 
the  principal  facts  involved,  with  the  court's  reasons  for  rejecting  in 
part  the  conclusions  reached  by  the  master,  and  the  different  conclu- 
sions adopted  by  it.  Although  the  plaintiff  receiver  recovers  less  than 
he  claimed  by  the  decree  below,  he  has  not  appealed  theref  ronx 
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[1]  1.  In  dealing  with  the  master's  report,  the  court  held  that  his 
findings  were  to  be  regarded  as  presumptively  correct,  and  they  were 
sustained,  except  so  far  as  the  court  regarded  them  as  clearly  against 
the  weight  of  the  evidence  reported,  or  so  inconsistent  with  one  an- 
other that  they  could  not  properly  stand.  This  view  as  to  the  weight 
due  to  the  master's  findings  the  court  based  upon  Kimberley  v.  Arms, 
129  U.  S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764,  and  the  terms  of  the  order 
of  reference  to  the  master.  Davis  v.  Schwartz,  155  U.  S.  631,  15  Sup. 
Ct.  237,  39  L.  Ed.  289,  relied  upon  by  the  defendants  as  requiring  that 
the  master's  findings  of  fact  be  regarded  as  unassailable,  so  far  as 
depending  "upon  conflicting  testimony  or  upon  the  credibility  of  wit- 
ne<ises,  or  so  far  as  there  is  any  testimony  consistent  with  the  finding," 
was  distinguished  on  the  ground  that  the  order  of  reference  therein 
dealt  with  contained  no  reservation  of  the  right  of  review,  as  did  the 
order  of  reference  in  this  case.  We  find  no  error  in  the  view  adopted 
by  the  court. 

[2]  2.  The  eariiest  in  date  of  the  failures  in  due  performance  of 
their  duties,  found  by  the  court  to  have  been  proved  against  the 
directors,  is  a  failure  to  have  the.  bank's  books  properly  examined 
on  September  30,  1907. 

When  Coleman  began  his  depredations  in  November,  1906,  he  was 
acting  as  bookkeeper,  and  also  as  paying  and  receiving  teller.  He 
had  been  bookkeeper  since  January,  1904,  and  had  held  both  the 
above  positions  since  October,  1905.  He  continued  to  hold  them 
both  until  November,  1907.  In  that  month  a  separate  teller  was 
employed,  and  Coleman  was  thereafter  bookkeeper  only.  From  Janu- 
ary, 1904,  the  individual  or  depositors'  ledger,  important  in  this  case, 
was  in  his  sole  charge.  While  bookkeeper  only  he  did  not,  but  while 
teller  also  he  did,  have  the  handling  of  the  money  coming  into  the  bank 
day  by  day. 

The  methods  whereby  he  accomplished  and  concealed  his  thefts 
are  set  forth  in  the  opinion  below,  and  need  not  be  here  restated  in 
detail.  They  were  ingenious,  and  appear  to  have  been  altogether 
novel.  Earl,  the  cashier,  had  habitually  let  him  keep  the  depositors' 
ledger,  without  verifying  his  work  thereon  at  any  time,  and  had  also 
let  him  deal  unsupervised  with  checks  on  the  bank  presented  day  by 
day  in  envelopes  received  at  the  bank  from  the  clearing  house  or  from 
certain  banks  not  acting  through  that  institution.  Earl  had  habitually 
accepted  as  correct  the  total  amounts  called  for  from  the  bank  in 
settlement  by  the  slips  received  with  each  envelope  and  presented 
to  him  by  Coleman  as  correct,  without  himself  verifying  the  slips 
by  the  checks  in  the  envelope  before  Coleman  could  remove  there- 
from and  suppress  his  own  fraudulently  drawn  checks.  Earl  had  kept 
the  cashier's  ledger  according  to  said  slips,  and  had  made  the  remit- 
tance"&  called  for  by  them  as  if  correct  in  amount,  with  no  attempt  at 
any  time  to  see  for  himself  whether  they  were  in  fact  correct  or 
not.  To  the  routine  thus  established  Coleman  had  adapted  his  meth- 
ods of  depredation  and  concealment,  and  to  its  deficiencies  their  suc- 
cess was  due.  There  is  little  or  no  controversy  as  to  the  material 
facts  regarding  these  matters. 
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The  master  and  the  District  Court  agree  in  finding  none  of  the 
defendants  liable  for  losses  to  the  bank  by  Coleman's  thefts  before 
September  30,  1907.  The  amount  he  had  taken  before  that  date  ap- 
pears to  have  been  about  $27,000  in  all.  The  sums  making  up  this 
amount  having  been  taken  while  he  was  teller,  as  well  as  bookkeeper, 
it  is  far  more  probable,  as  the  court  finds,  that  he  took  them,  as  a 
rule,  out  of  the  cash  coming  into  the  bank,  than  by  resort  to  his 
other  method;  i.  e.,  that  of  procuring  the  drawing  of  a  check  to  his 
own  order,  to  be  included  in  the  clearing  house  or  other  envelope 
received  at  the  bank,  abstracted  by  him  before  it  could  come  under 
the  cashier's  eye,  and  wrongfully  charged  up  by  him  on  the  depositors' 
ledger,  as  more  fully  explained  in  the  court's  opinion.  What  he 
took  in  cash  he  concealed,  for  the  most  part,  by  falsely  charging 
the  amount  taken  to  the  account  of  some  depositor  on  said  ledger, 
so  as  to  leave  the  apparent  total  due  all  depositors,  according  to  that 
book,  in  agreement  with  the  total  appearing  from  the  cashier's  ledger, 
which  total,  however,  was  always  less  than  the  true  amount  by  the 
amount  of  his  stealings. 

That  it  was  not  due  to  any  negligence  chargeable  to  the  defendant 
directors  that  Coleman  was  enabled  to  put  his  method  of  stealing  into 
operation,  and  to  keep  it  from  being  detected  up  to  the  end  of  Sep- 
tember, 1907,  may  now  be  taken  as  established.  If  the  bank's  losses 
thereby,  prior  to  that  time,  can  be  attributed  to  negligence  on  the  part 
of  any  official  connected  with  the  bank.  Earl,  its  cashier  throughout 
said  period,  is  the  only  official  so  negligent.  As  to  Earl,  the  court 
said  in  its  opinion: 

"Possessed  of  his  knowledge  and  Intelligence,  It  would  seem  that,  If  he 
had  exercised  the  slightest  care  in  supervising  Coleman  in  the  handling  of 
the  clearing-house  checks  and  In  the  keeping  of  the  depositors*  ledger,  the 
greater  portion  of  the  defalcation  never  would  have  taken  place." 

But  the  court,  here  agreeing  with  the  master,  expressly  declined 
to  find  the  bank's  directors  negligent  in  employing  Earl  originally,  as 
they  had  done  in  1903,  and  it  nowhere  overruled  or  disturbed  findings 
by  the  master  that  they  had  not  been  negligent  in  retaining  him  in 
office.  The  court  regarded  the  question  whether  or  not  they  were 
so  negligent  as  of  little  importance,  in  view  of  the  findings  made  by  it. 

As  to  Edwin  Dresser,  the  bank's  president  and  executive  head,  he 
appears  without  dispute  to  have  taken,  throughout  the  period  in  ques- 
tion and  for  many  years  before,  a  part  in  its  daily  operations  not 
taken  by  any  other  director,  which  brought  him  much  more  closely 
than  any  of  them  into  connection  with  said  operations,  and  afforded 
him  constant  opportunities,  not  possessed  by  them,  for  observing  the 
methods  followed  in  conducting  said  operations  and  the  manner  in 
which  the  various  employes  were  performing  their  duties. 

It  is  undisputed  that  he  had  regularly  been  at  the  bank  every  morn- 
ing for  an  hour  or  two,  to  consider  with  the  cashier  questions  relating 
to  investment  of  the  bank's  funds,  and  again  for  an  hour  or  so  every 
afternoon,  to  ascertain  what  had  gone  on  during  the  day ;  that  he  had 
been  accustomed  to  deal  personally  with  matters  such  as  shortages 
of  tellers'  cash,  or  their  discharge  when  found  by  him  incompetent 
162C.C.A.-.^ 
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or  careless,  and  to  sign  at  times  checks  for  balances  due  the  clearing 
house  or  the  First  National  Bank  of  Boston,  instead  of  the  cashier. 

It  is  also  undisputed  that  he  was  one  of  the  largest  stockholders  of 
the  bank,  and  one  of  the  largest  depositors  therein ;  that  his  personal 
deposit  account  ran  from  $35,000  to  $50,000  all  the  time,  and  was  an 
inactive  one;  also  that  he  was  president  and  principal  owner  of  a 
company  which  was  also  a  large  depositor.  In  filling  vacancies  on  the 
board  of  directors  his  influence  appears  to  have  been  controlling. 

To  the  extent  above  stated,  he  had,  with  the  acquiescence  of  the 
other  directors,  exercised  immediate  supervision  over  matters  con- 
nected with  the  administration  of  the  bank,  to  which  they  had  given 
consideration  only  when  brought  before  them  at  their  regular  weekly 
meetings. 

The  negligence  of  the  defendant  directors,  because  of  which  the 
court  has  found  them  liable,  is  therefore  not  any  failure  in  duty  on 
their  part  before  September  30,  1907.  It  consists  wholly  in  their 
failure,  on  or  after  that  date,  to  discover  that  Coleman  was  prac- 
ticing his  method  of  stealing  the  bank's  funds,  and  was  so  manipu- 
lating the  entries  on  its  depositors'  ledger  from  time  to  time,  as  to 
prevent  their  showing  what  he  had  done  or  was  doing,  except  by 
resort  to  a  more  thorough  and  searching  examination  and  check- 
ing of  said  entries  than  any  which  had  ordinarily  been  made  by  the 
directors.  By  said  method,  as  is  undisputed,  he  successfully  concealed 
his  thefts,  not  only  from  the  cashier,  but  also  from  the  national  bank 
examiners  at  their  semiannual  examinations  of  the  bank  and  its  books. 
Two  such  examinations  were  made  during  the  above  period  before 
September  30,  1907,  viz.  in  December,  1906,  and  June,  1907,  and  five 
after  that  date,  viz.  in  December,  1907,  June  and  December,  1908,  and 
June  and  December,  1909.  These  examinations  were  made  alternately 
by  two  different  examiners. 

The  appellants  contend  that  the  evidence  did  not  warrant  the  court 
in  treating  the  master's  finding  that  the  charge  of  negligence  on  their 
part  was  not  sustained  by  the  evidence,  as  either  clearly  against  the 
weight  of  evidence,  or  as  so  inconsistent  with  his  other  findings  that 
it  could  not  properly  stand. 

If  negligence,  as  above  appears,  is  not  chargeable  to  the  directors 
in  respect  of  any  of  Coleman's  stealings  before  September  30,  1907, 
it  follows  that  they  cannot  be  held  responsible  merely  because  of  the 
deficiencies  permitted  by  Earl  to  exist  in  the  methods  or  routine  fol- 
lowed in  conducting  the  bank's  regular  operations  or  in  recording 
them  on  its  books,  notwithstanding  that  it  was  by  taking  advantage 
of  such  deficiencies  that  Coleman  was  enabled  to  accomplish  and  con- 
ceal his  stealings.  They  were  entitled  to  rely,  as  they  did,  upon  Earl 
to  guard  against  any  such  deficiencies,  and  until  some  special  necessity 
for  such  action  was  brought  to  their  attention  they  were  under  no 
duty  to  inquire  or  interfere  independently  of  him.  Briggs  v.  Spauld- 
ing,  141  U.  S.  132,  165,  166,  11  Sup.  Ct.  924,  35  L.  Ed.  662;  Warner 
V.  Penoyer,  91  Fed.  587,  590,  591,  33  C.  C.  A.  222,  44  L.  R.  A.  761. 

[3-5]  The  negligence  of  which  the  court  has  found  the  directors 
guilty  on  September  30,  1907,  does  not  consist  in  the  neglect  of  any 
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Special  necessity  for  investigation  then  brought  to  their  attention,  but 
in  failure  to  make  such  examination  of  the  bank's  books  as  in  the 
opinion  of  the  court  their  regular  duties  required  them  to  make. 

The  court  found  that,  if  they  had  then  made  such  an  examination 
as  article  19  of  the  bank's  by-laws  required,  they  would  have  compar- 
ed the  bank's  liabilities,  as  shown  on  the  depositors'  ledger,  with  the 
cashier's  ledger  (on  which  alone  they  had  been  accustomed  to  rely), 
in  order  to  ascertain  whether  the  bank's  books  were  being'  correctly 
kept;  that  such  comparison  required  them  to  add  the  balance  foot- 
ings or  the  balance  columns  as  then  found  on  the  depositor's  ledger, 
whose  totals  either  did  not  appear  therefrom  at  all,  or  appeared  in- 
correctly; that  if  the  true  total  of  the  balance  footings  had  then 
been  so  ascertained,  the  fact  that  it  was  $20,000  larger  than  the 
sum  due  depositors  on  the  cashier's  ledger  would  have  been  disclosed, 
and  if  the  true  total  of  the  balance  columns  had  been  so  ascertained, 
the  fact  that  it  was  $27,000  larger  than  the  amount  shown  due  deposi- 
tors on  the  cashier's  ledger  would  likewise  have  been  disclosed;  that 
if  they  had  added  only  the  balance  footings,  and  compared  the  total 
with  the  cashier's  ledger,  they  would  have  ascertained  Coleman's  ir- 
regularities ;  and  that,  not  having  done  so,  they  were  chargeable 
with  negligence  and  liable  for  his  defalcations  after  that  date. 

Discovery  of  the  fact  that  the  bank  really  owed  its  depositors  $27,- 
000,  or  even  $20,000,  more  than  its  cashier's  ledger  showed  on  the 
date  referred  to,  would  no  doubt  have  led  to  an  ascertainment  by  the 
directors  of  Coleman's  irregularities,  as  the  court  found.  After  such 
a  discovery  the  directors  could  not,  without  unquestionable  negligence, 
have  omitted  an  immediate  and  thorough  audit  of  the  bank's  books 
and  accounts,  going  to  the  extent  necessary  for  a  full  and  complete 
explanation  of  the  discrepancies  found  and  the  causes  thereof. 

The  only  ground  for  holding  such  examination  necessary  on  the  par- 
ticular date  of  September  30,  1907,  is  that  the  directors  then  declared 
the  regular  dividend,  payable  October  1,  1907.  Dividends  were  regu- 
larly declared  as  of  April  1  and  October  1,  and  there  were  four  later 
dividend  declarations:  On  March  23  and  September  28,  1908,  and 
March  30  and  September  27,  1909.  For  the  examinations  required 
as  above  by  article  19  no  dates  were  expressly  fixed  by  the  by-laws  or 
otherwise,  but  the  court  found  that  they  "were  intended  to  take  place 
before  the  dividends  were  declared."  Of  the  two  examinations  ap- 
pearing from  the  records,  however,  only  the  second  (March  30,  1909) 
was  made  on  or  just  before  the  date  of  the  dividend  declaration;  the 
first  (November  16,  1908)  came  six  weeks  after  the  October,  1908, 
'  dividend. 

Article  19  of  the  bank's  by-laws,  quoted  in  the  opinion  below,  pro- 
vided that  a  committee  should  be  appointed  by  the  directors  every  six 
months — 

"to  examine  Into  the  affairs  of  the  bank,  to  count  Its  cash,  and  compare  Its 
assets  and  liabilities  with  the  balances  on  the  general  ledger,  for  the  purpose 
of  ascertaining  whether  or  not  the  books  are  correctly  k^t  and  the  condition 
of  the  bank  In  a  sound  and  solvent  condition,  the  result  of  which  examina- 
tion shall  be  reported  to  the  board  at  their  next  regular  meeting." 
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Article  16  required  the  keeping  of  a  minute  book,  in  which  the  pro- 
ceedings of  the  board  at  all  regular  and  special  sessions  were  to  be 
recorded. 

The  directors'  records  show  only  two  examinations  by  them  during 
the  period  here  in  question.  In  neither  instance  do  they  expressly  show 
the  appointment  of  a  committee  to  examine.  They  show  only  that, 
on  November  16,  1908,  the  directors  examined  the  bank  and  found 
the  cash  balance  correct.  This  record  is  attested  by  Edwin  Dresser, 
Gale,  and  Barber  as  directors.  They  also  show  that  on  March  30, 
1909,  a  special  meeting  of  the  directors  was  held  for  the  purpose  of 
examining  the  bank,  the  president  presiding;  members  present,  Gale, 
S.  Dresser,  and  Barber. 

Although  the  records  show  no  other  examinations,  the  master  found 
from  the  evidence  that  others  were  in  fact  made  by  the  directors  as 
a  board.  When,  or  by  whom,  said  other  examinations  were  made, 
the  master  did  not  find ;  there  being  no  evidence  before  him  sufficient 
for  the  purpose. 

As  to  such  examinations  as  were  made,  whether  by  committees  or 
by  the  board  itself,  the  master's  finding  is  undisputed  that  they  were 
never  carried  to  the  extent  of  examining  the  individual  (i.  e.,  depos- 
itors') ledger,  and  comparing  it  with  the  general  (i.  e.,  cashier's) 
ledger. 

The  court  found  that  no  examinations,  except  the  two  shown  by  the 
records  as  above,  were  made  in  1907,  1908,  or  1909.  Whether  or  not 
this  was  a  finding  clearly  required  by  the  weight  of  the  evidence,  we 
need  not  consider.  No  directors'  examination,  whenever  or  however 
made,  having  before  extended  to  such  verification  of  the  figures  found 
on  the  depositors'  ledger  as,  in  the  view  of  the  court,  was  necessary 
to  an  adequate  performance  of  the  directors*  duties,  it  results  that  the 
real  inquiry  is  whether  their  failure  to  make  the  kind  of  examina- 
tions and  comparisons  deemed  necessary  by  the  court  on  September 
30,  1907,  was  a  failure  in  duty  on  their  part  so  clearly  negligent  as  to 
warrant  the  court  in  rejecting  the  master's  findings,  and  to  render  the 
directors  all  responsible  for  the  subsequent  losses  by  Coleman's  steal- 
ings. If  not  so  liable  as  of  that  date,  it  is  plain  that  they  are  not  so 
liable  for  the  subsequent  failures  to  make  like  examinations  before 
each  dividend  subsequently  declared. 

To  hold  all  the  directors  chargeable  with  negligence  rendering  them 
all  so  responsible,  merely  because  they  failed  to  make  the  additions 
and  comparisons  held  necessary  by  the  court,  requires,  in  our  opin- 
ion, the  application  of  a  standard  of  diligence  more  exacting  than  any 
heretofore  applied  in  the  case  of  national  bank  directors ;  nor  can  we 
regard  the  application  of  such  a  rule  as  justified  by  the  circumstances 
here  shown. 

We  do  not  think  it  can  be  said  that  there  would  necessarily  have 
been  a  negligent  breach  of  duty  on  the  part  of  every  director,  had  ex- 
aminations in  accordance  with  article  19  of  the  by-laws  been  wholly 
omitted  during  the  period  here  involved;  no  special  reason  tending  to 
forbid  such  omission  being  shown. 
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The  by-laws  were  adopted  by  the  then  directors  when  the  bank  was 
organized  in  1865.  They  were  not  adopted  by  the  corporation,  nor 
were  their  requirements  imposed  upon  the  directors  by  any  authority 
higher  than  that  of  the  board  itself  for  the  time  being.  They  were 
adopted  before  the  amendment  of  1874  (Act  June  20,  1874,  c.  343,  18 
Stat.  123)  to  the  National  Banking  Act  (Act  June  3,  1864,  c.  106,  13 
Stat.  99),  which  permitted  the  directors  to  allow  incidental  powers 
necessary  to  carry  on  the  bank's  business,  to  be  exercised  by  officers 
or  agents,  as  was  also  the  case  in  Briggs  v.  Spaulding,  141  U.  S.  132, 
11  Sup.  Ct.  924,  35  L.  Ed.  662.  We  see  no  reason  to  doubt  that  the  re- 
quirements of  article  19  might  have  been  waived  or  their  observance 
omitted  by  the  directors,  if  regarded  by  them  as  no  longer  necessary, 
in  the  absence  of  special  circumstances  showing  such  waiver  or  omis- 
sion to  have  been  inconsistent  with  good  judgment  and  reasonable 
prudence.  Nonobservance  of  a  similar  by-law  for  fourteen  years  ap- 
peared in  the  above  case  of  Briggs  v.  Spaulding ;  the  matters  covered 
by  it  having  been  left  by  the  directors  wholly  to  the  president  and 
cashier,  and  without  any  formal  amendment  or  repeal  of  the  by-law. 
The  directors  were  nevertheless  exonerated,  although  stringent  ob- 
servance of  the  by-law  could  hardly  have  failed  to  disclose  the  mis- 
doings of  the  president  and  cashier  for  which  it  was  sought  to  hold 
them  responsible.  It  was  considered  sufficient  by  the  court  that  the 
manner  of  conducting  the  bank's  business,  in  that  and  other  respects, 
had  been  sanctioned  by  long-continued  usage. 

In  the  present  case  the  court  treated  article  19  of  the  by-laws  as  ev- 
idence in  the  nature  of  an  admission  by  the  directors  as  to  what  they 
considered  themselves  called  upon  to  do  in  the  performance  of  their 
duties.  They  had,  indeed,  left  the  by-law  unrepealed,  and  the  testimony 
of  one  of  them  (Sumner  Dresser)  was  that  the  usual  times  for  mak- 
ing examinations  of  some  sort  had  been  March  and  September.  But 
no  committee  to  examine  had  ever  been  appointed  as  called  for  by  the 
by-law,  such  examinations  as  were  made  were  by  all  the  directors 
who  happened  to  be  present,  and  no  such  verification  of  balances  on 
^Jie  general  ledger  by  verificatioft  of  the  figures  on  the  depositors' 
ledger  had  ever  been  contemplated  or  recognized  as  a  required  feature 
of  the  examinations  to  be  made.  The  by-law  does  not  expressly  re- 
quire that  method  of  verification;  it  leaves  the  choice  of  methods  to 
the  examiners.  Taking  it  and  the  directors'  practice  under  it  to- 
gether, we  cannot  regard  them  as  clear  and  unmistakable  evidence  that 
the  directors  had  considered  themselves  called  upon  to  follow  the 
process  thought  necessary  by  the  court  in  making  their  examina- 
tions. 

Nor  can  we  find  negligence  on  the  directors'  part  clearly  and  un- 
mistakably shown  merely  by  the  fact  that  they  omitted  to  make  the 
examination  in  the  particular  way  which  the  District  Court  regarded 
as  a  necessary  test  required  by  ordinary  considerations  of  precaution. 
It  is  difficult  to  see  upon  what  principle  a  director  can  be  held  negli- 
gent merely  for  omission  to  perform  an  act  not  usual,  and  not  known 
by  him  to  be  necessary  or  important,  especially  in  the  absence  of  any- 
thing suggesting  inquiry  as  to  its  necessity  or  importance.     What 
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was  regularly  done  at  the  examinations  made  appears  from  the  quo- 
tation in  the  opinion  below  from  the  master's  report;  and  it  proved 
insufficient  for  the  purpose  of  bringing  to  light  that  which  would  have 
led  to  discovery  of  Coleman's  practices,  in  that,  as  the  opinion  below 
states: 

"They  took  the  amount  due  depositors  upon  the  cashier's  ledger  as  correct, 
which  was,. in  fact,  inaccurate  by  the  amount  of  CJoleman's  stealing." 

Speaking  generally  of  the  directors,  there  had  been  nothing  to  put 
them  on  inquiry  or  cause  them  to  suspect  that  the  amount  shown  by 
the  cashier's  ledger  as  due  depositors  might  be  inaccurate,  and  might 
therefore  require  verification  by  such  additions^  of  figures  on  the  de- 
positors* ledger,  and  we  cannot  hold  their  reliance  upon  the  cashier 
and  his  ledger  for  a  correct  showing  of  said  amount  to  have  been 
clear  and  unmistakable  negligence.  The  amount  so  taken  by  them  as 
correct,  as  the  master  found,  "would  be  and  apparently  was  verified  by 
[the  cashier's]  showing  of  expenses  paid,  investments  made,  cash  on 
hand  and  deposited  with  other  banks." 

As,  in  view  of  Briggs  v.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924, 
35  L.  Ed.  662,  above  cited,  we  could  not  hold  mere  nonobservance 
of  the  by-law  to  be  a  proved  failure  in  performance  of  a  duty  re- 
quired of  the  defendants  as  directors  so  we  cannot  hold  the  above  fail- 
ure on  their  part  to  go  behind  the  figures  given  them  by  the  cashier 
on  his  ledger  of  itself  to  be  a  proved  negligent  failure  in  due  perform- 
ance of  their  duties.  Such  action  on  their  part  would  have  been  a 
**measure  of  unusual  precaution,  not  imperative  when  there  was  no 
reason  to  distrust  the  integrity  or  efficiency  of  the  cashier";  and  di- 
rectors, as  has  been  held,  are  "not  to  be  deemed  remiss  because  they 
did  not  resort  to  exceptional  methods,  or  because  they  relied  on  the 
cashier's  supervision  over  the  books  and  accounts,  or  because  they  re- 
posed confidence  in  his  reports  of  the  amount  and  other  clerical  de- 
tails of  the  assets  and  liabilities."  Warner  v.  Penoyer,  91  Fed.  587, 
591,  33  C.  C.  A.  222,  44  L.  R.  A.  761. 

Neither  the  master  nor  the  court  below  have  found,  nor  does  any- 
thing in  the  record  indicate,  that  on  or  before  September  30,  1907, 
there  had  come  to  the  notice  of  the  president  or  of  any  other  director 
anything  tending  to  arouse  in  their  minds  any  suspicion  or  distrust  of 
the  cashier's  efficiency,  or  of  the  reliability  of  the  books  and  accounts 
kept  under  his  supervision. 

In  view  of  the  subtlety  of  the  wrongdoer's  system  for  covering  and 
concealing  his  speculations  and  embezzlements,  we  are  also  unable  to 
accept  as  clearly  warranted  by  the  evidence  the  conclusion  reached  by 
the  District  Court  that  due  diligence  on  the  directors'  part  in  compar- 
ing the  bank's  assets  and  liabilities  with  the  cashier's  ledger  would 
have  resulted  in  discovery  by  them  of  the  discrepancies  found  by  the 
court  to  have  existed  on  that  date  between  it  and  the  cashier's  ledger. 

Coleman's  manipulations  of  the  depositors*  ledger  succeeded  in  con- 
cealing his  methods  from  the  national  bank  examiners,  as  stated  be- 
low. But  the  court  had  before  it  the  results  of  six  months'  scrutiny 
of  both  ledgers  by  an  expert  accountant,  who  had  also  examined  in 
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connection  with  them  everything  found  in  the  bank's  books  and  papers 
which  could  assist  him  in  tracing  Coleman's  dealings  with  the  depos- 
itors' ledger  in  his  constant  efforts  to  prevent  the  entries  thereon 
from  showing  the  shortages  caused  by  his  thefts.  By  the  aid  of  these 
results  the  importance  of  determining  the  true  amount  of  the  columns 
and  footings  in  the  depositors'  ledger  referred  to  by  the  court,  and 
how  to  select  and  follow  the  significant  columns  and  footings  in  order 
to  accomplish  such  determination  had  then  been  made  clear.  But  we 
are  not  satisfied,  under  the  peculiar  circumstances  of  the  concealment, 
that  it  is  reasonable  to  find,  or  to  assume  as  clearly  and  unmistakably 
established,  that  the  directors,  acting  as  they  would  have  had  to  act 
on  September  30,  1907,  without  the  aid  of  any  of  the  knowledge  ob- 
tained after  the  event,  and  not  prompted  to  exceptional  methods  of  in- 
vestigation by  any  reason  to  believe  them  necessary,  would  have  dis- 
covered for  themselves  the  important  thing  to  be  done  and  accom- 
plished it  with  success.  We  agree  with  the  master  that  the  depositors' 
ledger  "is  a  difficult  book  to  follow  and  one  in  which  a  person  not 
thoroughly  familiar  with  it  and  used  to  handling  it  would  not  be  likely 
to  readily  detect  error." 

If  it  can  be  said  that  Edwin  Dresser,  the  president,  though  neither 
an  accountant  or  bookkeeper,  nor  familiar  with  banking  methods  of 
keeping  either  individual  or  general  accounts,  had,  or  should  have 
had,  sufficient  familiarity  with  this  particular  book  because  of  his  long- 
continued  daily  opportunities  for  becoming  familiar  with  the  method 
of  bookkeeping  followed  in  his  bank,  we  find  no  sufficient  ground  for 
supposing  sufficient  familiarity  or  bookkeeping  knowledge  to  that  end 
on  the  part  of  any  of  the  other  four  directors.  Richardson,  it  is  true, 
had  been  for  years  paying  teller  in  a  Boston  trust  company,  a  fact 
which  we  can  hardly  regard  as  sufficient  for  the  purpose  in  his  case, 
there  being  nothing  to  show  that  he  had  ever  had  to  deal  with  such 
a  book  as  this.  The  occupations  of  the  remaining  directors  still  less 
appear  to  have  been  such  as  would  have  been  likely  to  qualify  them 
in  any  respect  for  such  an  inquiry. 

A  further  consideration  seems  to  us  important  in  this  connection. 
Coleman  not  infrequently  resorted  to  methods  for  concealing  the 
fact  that  the  entries  on  the  depositors'  ledger  did  not  really  corre- 
spond with  the  cashier's  ledger,  as  they  were  supposed  to  do,  other 
than  that  method  which  might  have  been  detected  by  addition  of  his 
balance  footings  or  balance  columns.  He  adapted  his  methods  of 
concealment  to  the  varying  danger  of  detection  as  it  appeared  from 
time  to  time.  In  particular,  he  had  on  many  days  so  raised  or  low- 
ered the  amounts  shown  as  balances  due  individual  depositors  as  to 
leave  a  correct  addition  of  the  footings  or  columns  in  agreement 
with  the  cashier's  ledger  and  to  require  ascertainment  of  the  true  bal- 
ances due  depositors  in  order  to  detect  the  shortage.  To  this  method 
he  appears  to  have  resorted  when  any  examination  by  others  of  his 
depositors*  ledger  seemed  likely  to  be  impending.  By  resort  to  it  he 
succeeded  in  preventing  discovery  by  the  national  bank  examiners  at 
any  of  their  examinations — in  one  instance  (December,  1909)  while 
their  examination  was  proceeding  and  detection  had  appeared  in- 
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evitable.  It  cannot,  therefore,  be  assumed  as  certain  that  the  eh* 
tries  now  found  on  the  depositors*  ledger  as  of  September  30,  1907, 
would  have  been  found  there  as  they  now  stand,  had  the  method  of 
examination  suggested  by  the  court  been  undertaken  by  the  direc- 
tors on  that  date.  Nothing  then  known  to  the  directors  tended  to 
suggest  to  them  the  importance  of  making  their  examination  without 
Coleman's  knowledge. 

If  any  examination  of  the  bank  by  the  national  examiners  has  since 
been  made  to  appear  in  any  respect  inadequate,  in  the  light  of  the 
discoveries  made  as  above  by  the  expert  accountant,  each  of  them  ap- 
pears to  have  been  at  any  rate  much  more  thoroughgoing  than  any  of 
the  directors  could  have  been  expected  to  make  without  expert  as- 
sistance. That  such  examinations  were  regularly  made  twice  in  each 
year,  and  without  discovering  anything  wrong  in  the  bank's  condition 
or  bookkeeping,  the  directors  knew,  and  that  fact  affords  still  another 
reason  for  believing  that  they  were  going  along  under  a  feeling  of  se- 
curity, and  with  no  cause  to  suspect  wrongdoing  or  irregularities;  a 
reason  which  tends  to  forbid  the  conclusion  that  the  directors  are 
shown  to  have  clearly  and  unmistakably  failed  in  the  ordinary  care 
due  from  them,  merely  by  their  omission  as  above  to  make  more  reg- 
ular and  more  searching  examinations  themselves. 

Nothing  in  the  evidence  tends  to  show  that  examinations  of  the 
kind  held  necessary  by  the  court  are  or  have  ever  been  usually  recog- 
nized or  understood  as  part  of  the  regular  duties  which  directors  of 
such  a  bank  as  this  are  expected  to  perform,  nor  is  any  such  duty 
required  by  any  rule  of  law.  Judging  these  directors,  as  they  are 
entitled  to  be  judged  in  the  light  of  all  the  circumstances  present  to 
their  minds  at  the  time,  as  business  men  of  average  business  abilities 
and  accomplishments,  with  no  pretensions  to  instinctive  foresight, 
or  expert  training  in  respect  to  bank  bookkeeping,  we  are  unable  to 
believe  that  their  omission  to  make  such  examinations  on  September 
30,  1907,  or  thereafter,  in  the  absence  of  notice  of  special  necessity 
therefor,  clearly  proves  negligence  on  their  part.  To  this  extent  we 
think  the  master's  findings  should  have  been  confirmed.  Under  a 
familiar  principle,  in  determining  the  question  whether  the  evidence 
was  so  clear  as  to  justify  rejecting  the  master's  findings  against  neg- 
ligence, reference  must  be  had  to  the  situation  which  surrounded  the 
directors  at  the  time  of  the  alleged  omissions  of  duty  and  before 
the  wrongs  of  Coleman  had  been  discovered  and 'exposed,  rather 
than  by  reference  to  a  situation  afterwards  discovered  and  exposed 
by  experts.  1  Thompson  on  Law  of  Negligence,  §  28.  The  character 
of  after-discovered  conditions  might  be  such,  ip  a  given  case,  as  to 
tend  to  show  negligence,  yet  fall  far  short  of  making  it  clear  and  un- 
mistakable; and,  again,  they  might  be  such  as  to  have  very  little,  if 
any  tendency  to  show  negligence. 

[6,  7]  3.  Thinking,  as  we  do,  that  there  was  no  want  of  due  care 
in  the  discharge  of  the  directors'  duties  clearly  established  by  their 
failures  to  make  the  above  examinations  of  the  depositors'  ledger 
thought  necessary  by  the  court,  the  matter  next  in  order  of  time  to 
be  considered  is  the  court's  finding  that  there  was  such  a  failure  in 
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due  care  on  Edwin  Dresser's  part,  in  neglecting  to  bring  before  the 
other  directors  Filhnore's  letter  to  him  dated  September  29,  1908,  or 
Fillmore's  statements  and  warning  to  him  regarding  Coleman  in  a 
conversation  near  the  end  of  October,  1908,  and  in  failing  to  take 
any  action  whatever  in  consequence  thereof  toward  investigating 
Coleman's  life  outside  the  bank,  or  his  doings  within  it,  as  to  render 
him  individually  liable.  The  substance  of  Fillmore's  letter  and  of 
what  he  later  said  to  Dresser  appears  in  the  District  Court's  opin- 
ion. 

Fillmore  was  a  resident  of  Cambridge,  and  a  responsible  person  so 
far  as  appears.  As  a  depositor  in  the  bank  he  had  an  interest  with 
whose  protection  Dresser  was  charged,  so  far  as  reasonable  diligence 
in  performing  the  duties  of  president  and  a  director  could  secure  it. 
Whether  or  not  Fillmore's  claim  had  any  justification  that  his  package 
of  money  left  in  the  bank's  safe  had  been  taken  by  some  one  in  the 
bank,  his  statement  that  he  believed  Coleman  was  "living  a  pretty  fast 
pace,"  his  statement  that  he  "had  good  authority  for  believing  that 
Coleman  was  supporting  a  woman,"  and  his  advice  to  Dresser,  "Look 
after  Coleman,"  seem  to  us,  as  they  did  to  the  District  Court,  notice 
to  Dresser  calling  for  immediate  action  on  his  part,  such  as  he  could 
disregard  only  at  his  peril. 

At  the  time  of  these  warnings  Coleman  had  in  fact  been  speculat- 
ing for  nearly  a  year  through  Boston  brokers,  having  begun  such 
speculations  about  the  time  he  began  taking  the  bank's  money  in 
November,  1906;  and  he  thereafter,  in  fact,  continued  them  un- 
til February,  .1910,  in  which  month  his  stealings  were  discovered. 

He  had  also,  during  the  same  period  in  fact,  been  spending  money 
freely  in  Boston  hotels  and  restaurants,  and  generally  leading  a  fast 
life,  as  the  court's  opinion  states. 

He  does  not  appear  to  have  taken  any  pains  to  conceal  either  his 
speculations  or  his  other  doings  in  Boston  outside  bank  hours.  They 
had  been  going  on  long  enough  to  prevent  any  reasonable  doubt  that 
prompt  and  appropriate  inquiry  in  the  proper  quarters  would  have 
shown  that  Fillmore's  statements  and  warning  had  ample  foundation 
in  fact.  Had  the  other  directors  been  informed  of  them,  the  duty  of 
the  board  would  have  been  to  inquire  at  once  as  to  their  truth,  and, 
having  learned  that  there  was  a  substantial  basis  for  them,  their  duty 
to  end  Coleman's  connection  with  the  bank  and  institute  an  imme- 
diate and  searching  scrutiny  of  all  his  doings  therein  would  have  been 
plain. 

It  cannot  be  said  that  there  was  nothing  regarding  Coleman  with- 
in Dresser's  knowledge  at  the  time  which  should  have  led  a  bank 
president  in  his  position  to  suspect  that  there  might  be  truth  enough 
to  need  investigation  in  what  Fillmore  had  said,  or  should  have  led 
him  to  apprehend  danger  in  wholly  disregarding  and  neglecting  it. 

The  bank  never  paid  Coleman  more  than  $12  a  week;  yet  since 
1907  he  had  been  running  an  automobile  which  cost  $800,  even  com- 
ing to  his  work  in  it  and  leaving  it  standing  in  front  of  the  bank.  We 
cannot  doubt  that  Dresser  knew  the  fact  that  Coleman  was  using  the 
machine  as  its  owner,  because  this  was  a  fact  generally  known  to  the 
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Other  persons  daily  present  at  the  bank.  If  there  is  evidence  that 
Coleman  paid  for  the  machine  out  of  commissions  on  sales  of  other 
machines  negotiated  by  him,  it  does  not  appear  that  Dresser  knew,  or 
ever  asked,  how  he  had  paid  for  it.  Here  was  a  piece  of  apparent 
extravagance  on  the  part  of  a  $12  a  week  clerk,  trusted  to  perform 
important  duties  in  the  bank,  and  not  long  before  intrusted  with  the 
bank's  money,  which  we  think  should  have  suggested  at  once  to  the 
bank's  president,  taking  the  part  which  Dresser  is  shown  to  have 
taken  in  the  daily  administration  of  the  bank's  affairs,  and  relied  up- 
on as  he  was  by  the  other  directors,  particularly  in  matters  concern- 
ing the  hire  and  discharge  of  employes,  the  need  for  active  investiga- 
tion. It  should  have  aroused  his  suspicion,  as  it  did  later  the  sus- 
picions of  persons  unconnected  with  the  bank's  management,  one 
of  whom  remarked  upon  it  to  Dresser  himself  in  February,  1909,  and 
another  to  Earl  in  August,  1909 — remarks  which  Earl  reported  to 
Dresser.  Dresser,  however,  took  no  action  in  consequence  of  these 
remarks,  any  more  than  when  Coleman  first  appeared  as  owner  of 
an  automobile,  or  when  he  received  Fillmore's  statements  and  warn- 
ings. 

There  was  evidence  that  before  the  fall  of  1908,  and  in  fact  ever 
since  1904,  it  had  been  Coleman's  frequent  practice  to  give  orders  to 
brokers  for  the  purchase  or  sale  of  stocks,  over  a  telephone  in  the 
bank  within  a  few  feet  of  the  cashier's  desk,  and  in  the  next  room  to 
that  occupied  by  Dresser  when  present  at  the  bank.  There  was  also 
evidence  that  Coleman  had  talked  on  more  than  one  occasion  with 
Dresser  about  stocks.  That  he  once  spoke  abgut  a  purchase  or  sale 
of  copper  stocks  intended  by  him  Dresser  admitted,  in  testimony  giv- 
en before  the  master.  The  date  of  this  last  occurrence  did  not  ap- 
pear ;  but  if  Dresser  is  to  be  credited  with  entire  ignorance  in  the 
fall  of  1908,  that  Coleman  was  interested  in  the  stock  market,  he  must 
be  supposed  to  have  paid  no  attention  whatever  to  what  went  on  in  his 
immediate  presence. 

If  what  had  been  brought  to  Dresser's  notice  about  Coleman's  au- 
tomobile, and  his  dealings  in  stocks,  would  not  of  itself  have  been 
enough  to  call  upon  him  for  active  inquiry  and  investigation,  we  think 
it  clear  that  after  Fillmore's  statements,  tending  to  confirm  an  ap- 
prehension of  danger  to  the  bank  which  facts  already  within  his  no- 
tice tended  to  suggest,  he  could  no  longer  remain  inactive,  and  still  be 
entitled  to  say  that  he  was  doing  his  full  duty. 

Under  a  familiar  rule,  in  view  of  Dresser's  relations  to  the  bank 
and  the  other  directors,  it  was  his  plain  duty,  not  only  to  know  the 
character  and  habits  of  the  bank's  employes  and  exercise  reasonable 
supervision  over  them,  but  to  use  reasonable  diligence  in  respect  to  all 
matters  bearing  upon  the  question  whether  they  should  be  retained  in 
positions  of  trust. 

Notice  sufficient  to  attract  attention,  and  put  a  party  on  his  guard 
and  call  for  inquiry  is  notice  of  everything  to  which  such  inquiry 
might  have  led.  Wood  v.  Carpenter,  101  U.  S.  135,  141,  25  L.  Ed. 
807;  Shauer  v.  Alterton,  151  U.  S.  607,  622,  14  Sup.  Ct.  442,  38  L. 
Ed.  286. 
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So  far  as  appears,  Dresser  had  neither  known  nor  tried  to  know 
anything  about  Coleman's  course  of  life  when  away  from  the  bank. 
According  to  his  testimony,  he  knew  Coleman's  father,  a  respectable 
man,  and  Coleman  had  been  "highly  recommended"  when  first  em- 
ployed in  the  bank  in  1903.  Besides  this,  Coleman's  behavior  while 
actually  in  the  bank  appears  to  have  been  all  the  material  he  ever 
had  upon  which  to  form  a  judgment  as  to  his  trustworthiness.  The 
recommendation  in  1903  appears  to  have  come  only  from  the  com- 
mercial school  in  which  Coleman  had  just  taken  a  course.  He  was 
then  only  17  years  old,  and  he  was  then  taken  into  the  bank  only  as 
messenger  at  $4  a  week.  There  was  clearly  nothing  in  all  this  to  ex- 
cuse blind  confidence  on  Dresser's  part  in  his  fidelity,  five  years  later, 
when  being  trusted  in  positions  affording  greatly  enlarged  opportu- 
nities for  stealing,  or  complete  disregard  of  charges  seriously  made, 
and  in  substantial  respects  supported  by  facts  within  Dresser's  own 
knowledge  at  the  time,  that  Coleman  was  following  a  course  of  life  so 
likely  to  put  him  under  temptations  to  dishonesty. 

The  correctness  of  Coleman's  entries  on  the  depositors'  ledger 
might  have  been  tested  by  Dresser  more  readily  than  by  any  of  the 
other  directors.  Means  for  detecting  errors  in  them  were  more  con- 
stantly and  more  readily  available  to  him  than  to  them,  because  of  his 
daily  presence  in  the  bank  as  its  executive  head,  and  the  fact  that  his 
own  personal  deposit  account  and  that  of  the  company  controlled  and 
managed  by  him  were  two  of  the  largest  on  the  bank's  books.  They 
were  the  two  more  frequently  manipulated  by  Coleman  than  any  oth- 
ers on  the  depositors'  ledger,  when  it  suited  his  scheme  of  conceal- 
ment to  charge  the  sum  taken  by  him  to  an  individual  account  as  if 
drawn  by  the  depositor,  or  to  drop  an  individuardepositor's  apparent 
balance  without  entering  any  charge  to  justify  the  drop. 

Although  Dresser  kept  no  check  book  showing  by  its  stubs  what 
checks  had  been  drawn,  he  had  data  enabling  him  to  tell  at  any  time 
how  much  ought  to  be  standing  to  his  credit  on  the  bank's  books,  and 
the  occasions  were  numerous  and  common  upon  which  any  examina- 
tion of  either  account  as  shown  on  Coleman's  ledger  must  have  shown 
him  gross  error  in  the  balance  there  appearing.  Examination  enough 
for  this  purpose  he  might  have  made  at  any  time  in  a  few  minutes, 
on  his  own  statement.  He  never  attempted  anything  of  the  kind,  but 
remained  content  with  the  monthly  showing  of  his  passbooks,  which 
Coleman  took  care  to  have  always  correct.  In  Dresser's  testimony  he 
admitted  that  he  knew  the  way  the  depositors'  ledger  was  kept,  and 
had  occasionally  looked  it  over;  but  he  never  had  done  so  to  see 
whether  it  was  correctly  kept. 

Examinations  of  Coleman's  figures  as  above  by  Dresser  in  Octo- 
ber and  November,  1908,  would  have  compelled  further  investigation, 
and  such  investigation,  properly  conducted,  would  have  shown  Dress- 
er that  what  he  had  been  told  about  Coleman's  speculative  habits  and 
fast  life  was  true.  If,  with  this  knowledge,  he  had  let  Coleman  con- 
tinue in  the  bank  as  before,  without  full  inquiry  into  all  his  previous 
dealings  with  its  funds  or  books,  Dresser  would  have  failed  in  his  duty 
toward  the  depositors,  and  would  thereby  have  become  liable  for  sul>- 
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sequent  losses  of  its  money  through  Coleman's  continued  dishonesty. 
Preston  v.  Prather,  137  U.  S.  610,  11  Sup.  Ct.  162,  34  L.  Ed.  788. 

Moreover,  and  by  way  of  illustration,  it  appeared  from  Coleman's 
testimony  in  the  trial  of  this  cause  before  the  master  that  during  this 
period  he  was  engaged  in  faro  bank  gambling  in  New  York,  and  we 
think  it  quite  within  the  realm  of  probabilities  that,  if  reasonable  cir- 
cumspection had  been  exercised  and  reasonable  inquiries  and  investi- 
gations made  as  to  his  habits  and  doings,  his  frequent  journeys  to 
New  York  on  the  afternoon  trains,  returning  in  the  morning,  and  the 
stupendous  losses  at  faro  would  have  been  uncovered  and  the  bank's 
money  saved.  It  is  true  that  the  frequency  of  these  journeys  and  the 
extent  of  the  losses  were  not  disclosed  until  the  trial  of  Keliher  (193 
Fed.  8,  12,  16-18,  114  C.  C.  A.  128),  who  was  associated  with  Cole- 
man in  these  swindlings  and  gamblings ;  but,  it  appearing  in  this  liti- 
gation that  these  doings  were  at  a  period  closely  connected  with  the 
time  of  the  disclosures  to  Edwin  Dresser  as  to  Coleman's  habits,  we 
think  it  is  something  which  we  may  consider  on  the  question  as  to 
what  reasonable  circumspection  and  investigation  on  Mr.  Dresser's 
part  would  probably  have  discovered  at  a  time  to  save  the  bank. 

In  view  of  Dresser's  position  as  president,  of  all  his  previous  knowl- 
edge regarding  Coleman,  and  of  all  that  due  use  of  means  constantly 
at  his  command  would  have  afforded  him,  we  are  unable  to  find  rea- 
sonable excuse  for  his  total  disregard  of  what  Fillmore  had  said  to 
him.  We  cannot  avoid  the  conclusion  that  reasonable  diligence  in 
discharging  the  duties  of  his  office  required  him  to  report  what  Fill- 
more had  said  to  the  directors,  and  to  see  that  steps  were  taken 
without  delay  to  find  out  how  far  those  statements  were  founded  on 
fact.  For  his  failure  to  take  any  action  of  the  kind  no  excuse  is 
shown. 

[  8  ]  It  is  true  that  Dresser  was  receiving  no  compensation  for  what 
he  did,  either  as  president  or  as  director.  It  is  true,  also,  that  the 
duties  he  alone  had  been  accustomed  to  discharge  in  connection  with 
the  bank's  management  had  never  been  expressly  delegated  to  him. 
He  had,  however,  assumed  their  performance,  and  continued  to  per- 
form them  for  many  years,  and  the  other  directors,  by  acquiescence, 
had  been  relying  on  him  for  their  proper  performance.  We  think  it 
unmistakably  clear  that  failure  by  him  to  use  reasonable  care  in 
performing  them,  after  a  warning  about  which  the  other  directors 
knew  nothing,  imposes  upon  him  a  responsibility  not  incurred  by  them, 
and  not  imputable  to  them  in  such  a  sense  as  to  make  them  liable  for 
the  resulting  consequences. 

Because  of  his  failure  to  take  any  steps  himself  regarding  what 
Fillmore  had  told  him,  and  because  of  his  failure  to  inform  the  di- 
rectors, thus  affording  them  an  opportunity -of  then  putting  a  stop  to 
Coleman's  frauds,  we  are  of  opinion  that  the  responsibility  for  losses 
due  to  their  further  continuance  must  rest  upon  him.  If,  as  we  think, 
the  opportunity  of  then  arresting  the  course  of  Coleman's  depredations 
was  lost  by  Dresser's  neglect,  what  the  bank  lost  by  their  continuance 
was  lost  through  his  neglect.  We  therefore  find  no  error  in  the  Dis- 
trict Court's  conclusion  to  this  effect. 
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[9]  4.  Next  to  be  considered  is  the  District  Court's  finding  that 
not  only  Edwin  Dresser,  but  all  five  directors,  are  liable  for  the 
total  amount  taken  by  Coleman  after  the  end  of  September,  1909. 
Up  to  that  time  he  had  taken  $130,193  in  all;  afterwards  he  took 
$179,950  more.    , 

It  appears  without  dispute  that  a  decline  in  the  total  amounts  due 
depositors,  as  shown  by  the  cashier's  ledger  and  his  statements  present- 
ed each  week  to  the  directors,  began  to  show  itself  in  September,  1909, 
that  it  later  became  more  rapid  and  more  serious  in  amount  than  at 
first,  and  that  this  continued  until  the  failure.  It  was  noticed  by  the 
cashier  and  the  directors,  and  led  them  to  discuss  its  probable  cause, 
to  go  over  the  cashier's  ledger  in  search  of  possible  errors,  and  to 
count  the  cash  and  securities.  The  only  result  of  the  consideration 
they  gave  to  the  matter  was  a  conclusion,  accepted  by  them  all,  that 
the  decline  must  be  due  to  general  business  conditions,  and  to  competi- 
tion of  newer  institutions  offering  greater  attractions  to  depositors. 
With  this  they  remained  content,  taking  no  steps  to  find  other  explana- 
tions for  the  shrinkage,  either  by  having  an  audit  of  the  bank,  or  an 
examination  of  the  depositors'  ledger,  or  a  scrutiny  of  the  checks 
and  clearing  house  slips,  kept  in  the  bank  each  month  until  the  pass- 
books were  balanced  at  the  end  thereof. 

The  court  held  that  reasonable  care  on  the  directors'  part  required 
them,  in  September,  1909,  when  they  knew  the  shrinkage  in  deposits 
to  be  abnormal,  to  cause  an  audit  to  be  made,  or  at  least  an  examina- 
tion of  the  checks  then  in  the  bank,  in  addition  to  such  examination 
of  the  depositors'  ledger  as  it  had  held  necessary  to  be  made  by 
them  twice  a  year,  as  above,  beginning  with  September,  1907,  and 
therefore  also  m  September,  1909.  Resort  to  these  measures,  as  the 
court  found,  would  have  revealed  Coleman's  defalcations;  a  reason- 
able time  for  such  examination  and  discovery  had  expired  at  the  end 
of  September,  1909 ;  and  the  directors'  liability  for  all  the  subsequent 
losses  was  therefore  held  established. 

There  had  in  fact  been  no  real  falling  off,  either  in  the  number 
of  depositors  or  in  the  average  daily  amounts  then  being  deposited. 
This  was  apparent  from  the  cashier's  ledger,  which  correctly  set  forth 
the  amount  of  each  day's  deposits.  The  total  amount  which  ought 
to  have  been  in  the  bank  to  the  credit  of  the  depositors  was  over 
$400,000.  The  previous  normal  average  of  total  deposits  had  been 
about  $300,000,  rising  above  or  falling  below  that  figure  by  about  $25,- 
000.  Coleman's  takings,  at  first  comparatively  small  in  amount,  had 
not  for  some  time  offset  the  actual  increase  in  deposits ;  and  his  meth- 
ods of  concealing  them  had  meanwhile  prevented  their  effect  in  re- 
ducing the  totals  due  depositors  from  becoming  noticeable  in  the 
showings  of  the  cashier's  ledger.  But,  having  by  the  fall  of  1909 
come  to  offset  said  increase,  and  becoming  thereafter  larger  in  amount 
and  more  frequent,  the  reduction  they  Were  effecting  necessarily  be- 
gan to  be  disclosed  by  said  ledger,  and  it  rapidly  became  more  and 
more  apparent  therefrom. 

We  do  not  think  the  directors  can  fairly  be  charged  with  knowledge 
that  the  shrinkage  in  deposits  was  "abnormal"  at  so  early  a  date  as 
that  adopted  by  the  court  in  the  above  findings. 
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In  the  opinion,  the  highest  and  lowest  totals  of  deposits  for  1907 
and  1908  and  for  each  month  of  1909  are  set  forth.  These  figures 
do  not  show  any  shrinkage  which  the  directors  must  have  regarded 
as  abnormal  before  the  last  10  days  of  October,  1909,  at  the  earliest. 
They  support  the  testimony  of  Sumner  Dresser  that  the  normal  average 
for  several  years  had  been  taken  to  be  about  $300,000 — sometimes 
$325,000  for  a  high,  and  $275,000  for  a  low,  normal.  The  lowest  total 
in  1909  before  September  1  had  appeared  on  June  29,  and  was  a  little 
over  $271,000.  But  during  the  following  three  months  it  had  reached 
$345,000  in  August,  and  been  over  $300,000  for  a  considerable  part  of 
the  time.  Not  until  September  29  did  it  fall  again,  as  it  had  in  June, 
to  about  $271,000.  After  September  29,  while  $300,000  was  never 
again  reached,  totals  of  $280,000  or  over  were  shown  for  much  of 
the  time.  The  lowest  in  October  was  $255,878  on  the  23d,  from  which 
time  the  decline  appears  to  have  been  rapid  and  steady,  less  than  $200,- 
000  being  shown  on  December  18,  and  only  about  $107,000  when  the 
bank  closed  its  doors. 

The  master  found  the  time  when  a  decline  was  noticed  and  con- 
sidered by  the  directors  to  have  been  "in  September  or  the  early  fall 
of  1909."  Sumner  Dresser's  testimony  that  it  was  "about  the  last  of 
October"  was  not  contradicted,  and,  in  view  of  the  figures,  seems  to 
fix  a  time  more  in  accordance  with  probability.  The  date  fixed  by  the 
court  as  that  whereon  a  reasonable  time  for  taking  the  measures  held 
necessary  in  view  of  the  shrinkage  expired  seems  to  us  in  any  event 
at  least  a  month  earlier  than  the  evidence  warrants. 

From  our  conclusion  that  Edwin  Dresser's  negligence  in  disregard- 
ing Fillmore's  statements  about  Coleman  had  made  him  responsible 
for  the  failure  to  discover  and  stop  the  stealings  ever  since  the  end 
of  November,  1908,  it  follows  that  he,  at  least,  is  also  responsible 
for  the  failure  to  discover  and  stop  them,  when  the  above  apparent 
abnormal  shrinkage  in  deposits  was  under  consideration  by  the  direc- 
tors. To  him  alone  had  come  notice  of  facts  which  ought  to  have  led 
him  to  suspect  the  need  of  complete  investigation  as  to  Coleman's 
doings  in  the  bank;  and  it  had  ever  since  been  in  his  power  to  use 
those'  methods  of  inquiry  which,  as  above  stated,  were  more  readily 
and  constantly  available  to  him  than  to  any  other  director.  Here  was 
additional  reason,  brought  to  his  notice  in  September,  1909,  for  sus- 
picion that  something  wrong  might  be  going  on  within  the  bank,  and 
a  reason  which  should  have  had  especial  force  with  him,  because  of 
the  notice  received  by  him  months  before,  but  never  imparted  to  his 
fellow  directors. 

As  to  the  other  four  directors,  to  whom  no  such  notice  had  come, 
in  1908  or  subsequently,  as  had  come  to  the  president,  the  question  is 
whether  or  not  the  evidence  clearly  shows  their  omission  to  take,  in 
the  fall  of  1909,  the  measures  held  then  necessary  by  the  District  Court, 
because  of  the  apparent  drop  in  deposits,  to  have  been  a  failure  in  rea- 
sonable care  on  their  part. 

We  agree  with  the  District  Court  that,  if  such  measures  had  then 
been  taken,  they  would  have  revealed  Coleman's  defalcations.  Not 
only  is  it  true  that  verification  of  the  totals  on  the  depositors'  ledger 
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would  have  revealed  much  larger  and  more  frequent  discrepancies  up- 
on comparison  with  the  cashier's  ledger  than  at  the  end  of  September, 
1907,  but  it  is  also  true  that  from  the  checks  in  the  bank  during  Septem- 
ber, October  and  November,  1909,  and  particularly  from  those  of  the 
last  two  of  said  months,  there  would  have  been  found  missing  so  many 
checks  and  for  so  large  amounts,  as  must  have  shown  the  immediate 
road  toward  complete  discovery.  The  missing  checks  represented  Cole- 
man's stealings  during  the  month,  they  had  beefi  included  in  the  bank's 
payments  in  settlement  with  the  clearing  house  or  with  other  banks, 
and  they  ought  to  have  been  in  the  bank's  custody.  Neither  on  the 
days  upon  which  they  had  been.paid,  nor  on  any  subsequent  day,  had 
they  been  charged  upon  the  depositors'  ledger;  but  to  discover  that 
this  was  true  would  have  been  much  more  difficult  than  to  discover 
that  they  were  missingj 

We  further  agree  with  the  District  Court  that  the  drop  in  deposits, 
as  apparent  from  the  cashier's  ledger,  called  for  investigation  as  to 
withdrawals  from  the  money  on  deposit,  rather  than  as  to  any  sup- 
posed falling  off  in  number  of  depositors  or  in  amounts  deposited. 
While  the  apparent  shrinkage  did  not  necessarily  indicate  that  the 
bank's  funds  were  being  stolen,  it  did  indicate  that  money  was  being 
withdrawn  at  a  rate  faster  than  that  at  which  it  was  being  intrusted 
to  the  bank's  care,  and  that  this  was  happening  to  an  unprecedented 
extent. 

But  the  evidence  by  no  means  shows  that  inquiry  as  to  withdrawals 
of  deposits  was  wholly  neglected,  or  that  the  directors'  adoption  of  a 
mistaken  explanation  as  accounting  for  the  shrinkage  was  altogether 
without  excuse.  They  were  told  by  the  cashier  that  the  depositors 
were  drawing  out  their  money.  He  specified  several  large  accounts 
from  which  considerable  withdrawals  had  recently  been  made.  They 
were  also  told  by  the  teller  that,  while  no  account  was  being  lost,  the 
accounts  were  being  largely  reduced  by  the  depositors  themselves. 
That  all  this  did  not  go  far  enough  to  account  for  all  the  shrinkage 
is  true,  yet  we  do  not  see  how  the  directors,  other  than  Edwin  Dresser, 
could  reasonably  have  been  expected  to  find  out  of  themselves  that 
it  was  true,  and,  in  view  of  the  rule  that  the  conclusion  of  negligence 
must  be  clearly  and  unmistakably  established  in  order  to  reject  the 
findings  of  the  master,  we  cannot  find  warrant  for  sustaining  the  find- 
ing of  the  District  Court  that  they  were  so  far  culpable  as  to  make 
them  chargeable  with  individual  liability  upon  the  ground  of  neg- 
ligence in  failing  to  do  more  than  they  did. 

The  measures  which  would  have  led  to  discovery  of  the  truth  about 
the  shrinkage,  had  they  been  taken  at  the  time,  appear  simple  and  ob- 
vious, now  that  all  the  facts  then  existing  have  been  brought  to  light. 
It  is  true,  also,  that  such  discovery,  when  made  in  the  following  Feb- 
ruary, was  effected  by  means  of  those  measures,  and  at  a  cost  of  com- 
paratively little  time  or  labor. 

It  was  so  effected,  however,  not  by  persons  without  special  skill 
or  knowledge,  but  by  the  president  and  treasurer  of  a  different  bank, 
examining  the  accounts  of  this  bank  with  a  view  to  its  purchase.  Both 
were  possessed  of  a  knowledge  of  banking  methods  of  accounting,  and 
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an  experience  in  dealing  with  accounts  of  that  character,  such  as  these 
directors  neither  had  nor  were  expected  to  have,  so  far  as  appears. 
In  view  of  all  that  can  be  supposed  to  have  been  present  to  their  minds 
at  the  time,  it  seems  to  us  more  than  can  reasonably  be  expected  of 
them  that  they  should  either  make  the  same  discovery  for  themselves, 
or  give  the  cashier  such  directions  as  would  have  enabled  him  to  make 
it;  at  least,  under  the  circumstances,  we  think  the  omission  to  do 
more  falls  far  short  erf  affording  the  measure  of  proof  required  to 
justify  clearly  and  unmistakably,  and  contrary  to  the  findings  of  a 
master,  a  conclusion  of  negligence  and  individual  liability  on  the 
part  of  directors  for  the  wrongdoing  of  clerks  or  subordinate  offi- 
cers of  banks  to  whom  duties  have  been  entrusted. 

No  complete  audit  of  the  bank  had  been  made  since  the  summer  of 
1903,  just  before  Earl  assumed  his  duties  as  its  cashier.  The  only 
effectual  step  which  these  directors  could  have  taken  toward  finding 
the  true  reasons  for  the  shrinkage  noticed  in  the  fall  of  1909  would 
have  been  to  order  another  complete  audit  made  by  competent  experts. 

We  cannot  regard  it  as  clearly  shown,  however,  that  their  failure 
to  take  this  course  was  a  negligent  failure  in  the  reasonable  care  re- 
quired of  them.  No  such  action  was  recommended,  or  even  suggested, 
by  the  cashier  or  by  the  president ;  nor  is  any  sufficient  ground  found 
for  the  conclusion  that  the  directors  ought  then  to  have  known  that 
they  could  no  longer  safely  rely  upon  the  cashier,  or  his  methods,  or 
his  representations  regarding  the  bank's  condition,  but  were  called 
upon  to  take  action  independently  of  him.  Except  the  drop  in  de- 
posit totals,  which  he  accounted  for  as  above,  nothing  appears  to  have 
been  brought  to  their  notice  in  the  fall  of  1909,  any  more  than  in 
September,  1907,  tending  to  suggest  a  necessity  for  such  action  on 
their  part. 

It  is  true  that  the  auditor's  report  of  1903  had  called  attention  to  the 
danger  of  letting  the  depositors'  ledger  "go  a  day  with  errors  not 
found."  Not  only  the  president,  but  Sumner  Dresser  and  Gale  also, 
must  be  supposed  to  have  known  this  fact  when  the  report  was  made. 
The  oYher  two  defendants  were  not  directors  at  that  time.  But  to 
keep  this  book  free  from  error  was  part  of  the  cashier's  work,  and 
the  responsibility  for  having  it  so  kept  was  upon  him,  and  until  some 
failure  on  his  part  in  that  respect  had  been  brought  to  their  notice 
the  directors  might  reasonably  assume  that  this  part  of  his  work  was 
being  properly  done,  without  giving  it  their  personal  supervision. 

On  December  3,  1909,  the  next  examination  of  the  bank  by  a  na- 
tional examiner  was  made.  By  that  time  the  deposit  totals  had  further 
declined  to  $151,506.30,  a  decline  since  the  June  examination  which 
must  have  attracted  the  examiner's  notice.  Yet  neither  in  his  report, 
nor  to  the  directors,  did  he  suggest  that  anything  had  been  found  by 
him  requiring  correction  or  investigation,  in  the  bank's  condition  at 
that  time.  Though  they  knew  that  his  examination  was  by  no  means 
a  complete  audit,  the  circumstance  that  he  had  found  nothing  wrong 
might  justly  tend  to  confirm  the  directors  in  their  reliance  upon  the 
cashier. 
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[10]  5.  The  defendant  Barber  has  been  found  negligent  by  the 
EKstrict  Court,  in  that  he  paid  no  attention  to  certain  statements  made 
to  him,  about  three  months  before  the  bank  failed,  by  the  president  of 
the  Harvard  Trust  Company,  in  an  interview  at  which  they  talked 
about  the  proposed  purchase  of  the  bank.  The  statements  were, 
in  substance,  that  it  had  been  currently  reported  among  Bullard's 
clerks  that  one  of  the  bank's  officers  was  frequenting  bucket^  shops 
in  Boston  and  was  evidently  living  pretty  fast.  No  name  was  men- 
tioned ;  Barber  did  not  ask  the  name,  never  reported  the  statement  to 
the  other  directors,  and  took  no  steps  to  investigate  as  to  their  truth. 

Barber,  so  far  as  appears,  had  at  the  time  no  other  reason  for  sus- 
pecting that  Coleman  might  be  the  person  intended,  except  that  during 
the  preceding  summer  a  Dr.  Wetherbee,  living  near  the  bank,  had 
told  him  "he  did  not  think  it  looked  very  well  to  have  the  automobile 
in  front  of  the  bank  so  much."  Barber's  testimony,  given  in  person 
before  the  master,  was  that  Bullard's  statements  directed  his  mind, 
not  to  Coleman  (who  was  only  the  bookkeeper),  but  to  the  officers 
of  the  bank.  This  seems,  to  us  the  impression  most  likely  to  be  given 
by  what  Bullard  said.  He  did  not  suggest  any  belief  of  his  own  that 
the  reports  he  referred  to  were  true,  or  even  that  they  called  for  ac- 
tion on  Barber's  part.  In  view  of  Barber's  testimony,  we  cannot  con- 
sider it  proved  that  they  constituted  a  warning  against  Coleman  which 
Barber  could  not  neglect  without  becoming  responsible. 

Various  other  questions  are  raised  by  the  assignments  of  error, 
which  the  conclusions  above  stated  render  it  unnecessary  to  decide. 

The  decree  of  the  District  Court,  except  as  against  Edwin  Dresser's 
administrator,  is  reversed.  The  case  is  remanded  to  that  court,  with 
directions  to  dismiss  the  bill  as  against  the  other  defendants,  and  to 
modify  the  decree  against  said  administrator  by  reducing  the  dam- 
ages awarded  to  the  amount  of  Coleman's  defalcations  from  December 
1,  1908,  to  the  close  of  the  bank.  So  modified,  said  decree  is  affirmed. 
The  appellants  recover  their  costs  of  appeal. 

BROWN,  District  Judge  (dissenting  in  part).  While  I  fully  agree 
with  the  careful  opinion  of  the  majority  of  the  court  as  to  the  de- 
fendants other  than  the  administrator  of  Edwin  Dresser,  I  am  unable 
to  agree  with  a  finding  that  by  reason  of  special  negligence  on  the  part 
of  Edwin  Dresser  his  estate  should  be  held  responsible  in  damages  to 
to  full  amount  of  Coleman's  defalcations  from  December  1,  1908,  to 
the  close  of  the  bank. 

I  am  especially  of  the  opinion  that  what  may  be  termed  the  ^'Fill- 
more  warning"  has  been  given  undue  and  artificial  importance  as  a 
notice  putting  Edwin  Dresser  on  guard  against  Coleman  as  an  un- 
trustworthy person,  whose  conduct  should  have  been  brought  to  the 
attention  of  the  other  directors  and  made  a  subject  of  investigation. 

The  special  master,  experienced  in  judicial  work,  had  before  him  the 
witnesses  in  person,  and  upon  this  matter,  depending  so  much  upon 
oral  testimony  and  upon  the  circumstances  under  which  Fillmore's 
statement  was  made,  found  no  negligence.  I  am  of  the  opinion  that 
this  finding  of  the  master  should  stand. 
162  C.C.A.T-36 
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The  testimony  of  Mr.  Wellington  Fillmore,  who  was  a  depositor 
in  the  bank  up  to  the  time  that  it  closed  its  doors,  is  chiefly  relied  upon 
as  a  direct  warning  to  Dresser.  The  following  extracts  from  Fill- 
more's testimony  are  referred  to.  They  relate  to  a  brief  conversation 
with  Dresser  on  the  street : 

"I  told  him  that  it  was  very  evident  there  was  a  thief  in  the  bank;  tbat 
the  money  had  been  stolen.  I  said,  *I  would  advise  you  to  look  after  Coleman, 
for  I  believe  that  he  is  living  a  pretty  fast  pace,  and  I  have  pretty  good  au- 
thority for  believing  that  he  is  supporting  a  woman.'  That  is  about  what 
I  said  to  him." 

Upon  cross-examination  he  testified: 

'*X-Q.  3.  Give  the  whole  of  that  conversation  again.  A.  I  said  to  him 
it  was  very  evident  there  was  a  thief  at  the  bank ;  that  I  was  satisfied  that 
my  package  had  been  stolep,  and  advised  him  to  make  inquiries  about 
Coleman;  that  I  believed  he  was  living  a  pretty  fast  pace,  and  I  was  In- 
formed by  pretty  good  authority  that  he  was  supporting  a  woman. 

"X-Q.  4.  Is  that  the  whole  of  it?  A.  Well,  I  told  him  who  my  authority 
was;   I  told  him  who  had  told  me  what  Coleman  was  doing. 

"X-Q.  5.  How  long  was  the  conversation?     A.  About  three  minutes. 

"X-Q.  6.  He  was  waiting  to  take  the  car,  was  he?    A.  Yes,  sir. 

"X-Q.  7.  He  made  no  reply?  A.  No;  he  made  no  reply.  It  might  have 
been  a  five  minutes'  talk." 

From  this  testimony  it  appears  that  the  charge  that  there  was  a 
thief  in  the  bank  related  to  the  disappearance  of  a  special  package 
containing  $150,  which  Fillmore  had  left  with  Davis,  a  former  cash- 
ier, for  safe-keeping  some  15  years  before,  and  which  could  not  be 
found.  It  had  no  relation  to  any  business  of  the  bank,  or  to  any  mat- 
ter of  accotmts  or  of  bookkeeping,  or  to  the  disappearance  of  any 
funds  of  the  bank. 

Thereis  no  evidence  that  Coleman  had  anything  to  do  with  the  dis- 
appearance of  this  box,  and  he  denied  that  he  did,  though  testifying 
freely  as  to  his  defalcations.  There  appears  no  sufficient  ground  for 
Dresser's  accepting  Fillmore's  conclusion  that  the  box  had  in  fact  been 
stolen,  and  that  for  this  reason  there  was,  at  the  time  of  this  conver- 
sation, "a  thief  in  the  bank,"  or  that  Coleman  was  a  just  object  of 
suspicion  on  that  account. 

There  is,  however,  evidence  in  the  record  of  doubt  in  Dresser's 
mind  as  to  the  facts.  Fillmore  testified  that  Dresser,  in  a  previous 
conversation,  had  asked  him  if  Fillmore  had  a  receipt  for  the  box, 
that  he  replied  that  he  had  not,  and  that  Dresser  wanted  to  know  why 
he  did  not  put  it  in  the  savings  bank.  There  is  no  evidence  that 
Dresser  had  any  personal  knowledge  of  the  existence  of  the  box ;  and 
Earl,  the  cashier,  testified  that  he  did  not  remember  seeing  a  box 
that  answered  the  description  of  the  one  that  Fillmore  testified  to  as 
being  lost. 

The  expression,  there  is  "a  thief  in  the  bank,"  made  in  this  con- 
nection, contained  no  suggestion  or  implication  of  Fillmore's  knowl- 
edge of  the  abstraction  of  any  funds  of  the  bank.  It  suggested  sus- 
picion of  Coleman,  based  upon  disappearance  of  the  package.  How 
far  Fillmore's  grounds  of  suspicion  of  a  theft  were  the  basis  of  the 
advice  to  look  after  Coleman,  and  what  weight  Dresser  should  have 
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attached  to  Fillmore's  suspicion  of  theft  and  of  Coleman  as  a  thief, 
were  questions  peculiarly  for  a  master  who  heard  the  oral  testimony, 
as  was  also  the  question  of  what  weight  Dresser  should  have  attached 
to  the  accompanying  statement  of  Fillmore's  belief  that  **he  is  living 
a  pretty  fast  pace,"  and  of  his  "pretty  good  authority  that  he  is  sup- 
porting a  woman." 

This  brief  street  conversation,  which  is  now  given  such  grave  im- 
portance, was  preceded  by  a  formal  letter  from  Fillmore  to  Dresser, 
as  president,  dated  September  29,  1908,  and  relating  to  the  loss  of 
the  package;  a  matter  which  was  not  new  at  the  bank,  but  which 
previously  had  been  under  discussion  with  Dresser,  with  Earl,  the 
cashier,  and  the  subject  of  correspondence  with  Davis,  the  former 
cashier,  with  whom  the  package  had  been  left  many  years  before. 

Though  in  his  letter  Fillmore  says  that  the  package  was  once  hand- 
ed to  him,  "I  think  by  Mr.  Earl,"  Earl  testified  that  he  did  not  remem- 
ber seeing  a  box  that  answered  the  description  of  the  one  Fillmore 
testified  to  as  being  lost.  Whether  the  box  had  ever  been  in  Earl's 
possession,  or  had  disappeared  during  the  time  of  Coleman's  employ- 
ment at  the  bank,  rather  than  during  a  previous  period  of  eight  years, 
is  a  matter  of  dispute  upon  the  briefs. 

But,  whatever  the  fact,  there  was  at  least  substantial  reason  for 
doubt  in  Dresser's  mind  as  to  the  justice  of  Fillmore's  grounds  for 
suspicion  of  Coleman,  and  as  to  their  weight. 

The  letter  concludes  as  follows: 

"While  the  National  City  Bank  may  not  be  legally  bound  to  make  this 
loss  good,  at  the  same  time  I  consider  it  under  moral  obligation  to  reimburse 
me  for  this  loss.  As  I  never  had  it  in  my  hands  but  at  the  times  above-men- 
tioned, and  never  removed  it  from  the  bank,  I  can  come  to  but  one  conclu- 
sion: That  it  has  been  destroyed  or  removed  by  some  one  connected  with 
the  bank.  I  hope  you  will  bring  this  matter  before  the  board  of  directors  of 
your  bank,  and  inform  me  of  the  result  at  as  early  a  date  as  convenient." 

In  this  formal  communication  Fillmore  makes  no  charge  of  theft, 
and  no  allusion  to  Coleman,  and  suggests  no  suspicion  of  him.  The 
matter  which  he  desires  to  be  brought  before  the  board  of  directors, 
and  to  be  informed  of  the  result,  is  a  request  for  reimbursement  of 
$150. 

Fillmore  received  no  reply  to  this  request,  and  had  no  further 
conversation  with  Dresser,  except  the  short  street  conversation  above 
set  forth. 

That  there  was  neglect  by  Dresser  of  the  bank's  interest  in  not 
submitting  this  request  for  reimbursement  to  the  board  of  directors 
does  not  appear.  If  the  letter  could  be  regarded  as  notice  of  a  loss  of 
a  package,  this  might  have  led  to  a  further  inquiry  as  to  that  loss. 
Such  inquiry,  so  far  as  appears,  would  have  amounted  to  nothing,  and 
would  not  have  affected  Coleman ;  certainly  there  was  no  reason  for 
examining  the  books  of  the  bank  in  this  connection.  * 

Nor  does  the  street  conversation  gain  any  weight  when  coupled 
with  this  letter.  On  the  contrary,  when  preparing  a  formal  commu- 
nication for  the  consideration  of  the  board  of  directors,  Fillmore 
makes  no  charge  or  implication  of  theft  by  any  one,  and,  though  a  de- 
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positor,  gives  the  president  for  communication  to  the  board  of  direc- 
tors no  hint  of  his  suspicion  of  Coleman  or  his  mode  of  life,  and 
suggests  no  inquiry. 

After  the  lapse  of  about  a  month  without  a  response  to  his  request, 
and  upon  a  casual  meeting  on  the  street,  in  a  very  brief  conversation 
he  first  suggests  his  suspicions  of  Coleman.  At  no  time,  either  by  his 
letter  or  orally,  did  he  suggest  bringing  before  the  board  the  question 
of  an  inquiry  into  Coleman's  conduct. 

That  Fillmore's  suspicions  were  of  serious  weight,  even  with  him- 
self, seems  doubtful  from  the  fact  that  he  did  not  withdraw  his 
deposit,  but,  like  Dresser,  remained  a  depositor  in  the  bank  until  it 
closed. 

To  take  the  statement,  "there  is  a  thief  in  the  bank,"  away  from 
its  connection  with  the  unexplained  disappearance  of  Fillmore's  pack- 
age of  $150  at  some  indefinite  date,  a  matter  having  no  connection 
with  the  business  and  books  of  the  bank,  and  to  convert  it  into  a 
warning  connected  with  a  great  loss  of  $300,000,  more  or  less,  through 
an  unprecedented  manipulation  of  the  credits  and  books  of  the  bank, 
seems  unjustifiable.  An  inquiry  into  this  matter,  which  already  had 
been  inquired  into,  would  not  naturally  have  led  to  an  investigation  of 
Coleman's  bookkeeping. 

Should  Fillmore's  statement,  not  of  facts,  but  of  suspicions,  have 
led  to  an  investigation  of  Coleman's  life  out  of  the  bank? 

It  should  not  be  left  out  of  account  that  Coleman  was  daily  at  the 
bank,  where  he  was  under  observation  of  Dresser,  and  especially  of 
Earl,  the  cashier.  He  was  well  behaved,  industrious,  and  courteous, 
and  was  well  liked.  There  was  no  evidence  that  he  was  criticized  by 
any  one  in  the  bank  because  of  anything  in  his  conduct  or  bearing. 
He  was  known  to  be  the  son  of  a  reputable  father,  who  was  in  busi- 
ness in  Cambridge,  and  a  man  of  some  financial  standing. 

How  far  Dresser's  own  knowledge  of  Coleman,  and  his  judgment 
from  personal  observation  of  Coleman,  justified  him  in  attaching  no 
weight  to  Fillmore's  suspicions,  is  especially  a  question  of  fact  upon 
which  the  master,  who  had  Coleman  under  close  observation  as  a  wit- 
ness, as  he  did  also  the  other  witnesses  who  testified  as  to  Coleman's 
conduct,  was  much  better  qualified  than  judges  who  have  only  a 
printed  record.  That  Dresser  had  complete  confidence  in  Coleman 
is  manifest.  That  this  confidence  was  not  in  fact  disturbed  by  Fill- 
more's statement  is  manifest.  Should  it  have  been?  Our  own  knowl- 
edge of  men  constantly  leads  us  to  discredit  and  instantly  reject  ru- 
mors and  suspicions  concerning  them.  There  is  no  rule  of  law  that 
determines  when  it  is  reasonable  and  when  it  is  unreasonable  to  do 
so.    The  master  has  found  in  favor  of  Edwin  Dresser  upon  this  point. 

The  practical  rules  which  determine  the  weight  to  be  attached  to 
a  master's  report  are  especially  applicable  on  just  such  a  question 
as  this,  and  for  sound  reasons  weigh  heavily  in  favor  of  this  defend- 
ant. 

It  was  not  unnatural  that  Dresser  should  have  regarded  the  advice 
to  look  after  Coleman  as  based  principally  upon  the  disappearance 
of  the  box.    The  record  does  not  contain  an  explanation  by  Dresser 
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of  his  reasons  for  attaching  no  weight  to  Fillmore's  statement  of 
his  suspicions.  At  the  time  of  Dresser's  examination  he  testified  that 
he  was  born  December  16,  1826,  was  87  years  old,  and  during  the  last 
21/2  years  preceding  his  testimony  had  been  sick  most  of  the  time, 
and  that  he  had  not  the  slightest  recollection  of  Fillmore's  telling  him 
that  there  was  a  thief  in  the  bank,  or  of  sending  him  a  letter.  As  the 
,  master  found  Fillmore  a  credible  witness,  the  lack  of  explanation 
by  Dresser  was  presumably  due  to  a  natural  failure  of  memory  dur- 
ing the  period  following  the  closing  of  the  bank.  But  the  fact  that 
Dresser  was  the  largest  depositor  in  the  bank,  and  that  the  bank's  in- 
terests and  his  own  were  to  so  great  an  extent  identical,  as  well  as 
the  testimony  as  to  his  regular  business  habits,  seem  inconsistent  with 
a  reckless  disregard  of  notice  of  any  actual  fact  brought,  to  his  atten- 
tion affecting  the  trustworthiness  of  the  employes  of  the  bank. 

If  Dresser  erred  in  considering  all  that  Fillmore  said  as  a  mere 
incident  to  his  claim  for  reimbursement  for  the  loss  of  the  package, 
and  should  have  made  inquiry  into  the  statement  as  to  Coleman's  sup- 
porting a  woman,  the  inquiry  would  probably  have  led  then,  as  it  did 
later,  to  the  explanation  that  the  woman  was  engaged  to  Coleman, 
that  she  had  occasionally  called  at  the  bank,  and  that  she  was  a  **lady- 
like  and  well-appearing  young  woman." 

Another  and  distinct  "warning"  is  found  in  Coleman's  ownership  of 
an  automobile — **A  clerk  at  $12  a  week  with  an  automobile!"  Like 
the  expression,  "There's  a  thief  in  the  bank,"  this  is  given  a  false 
value,  if  dissociated  from  the  rest  of  the  facts. 

The  master  had  before  him  evidence  that  Coleman,  after  bank 
hours,  was  engaged  in  the  automobile  business,  had  sold  a  number  of 
automobiles,  one  to  a  director  of  the  bank;  that  the  young  man, 
though  working  at  a  small  salary,  lived  at  home  with  his  father,  who 
was  reputed  to  be  of  good  financial  standing,  and  the  testimony  of  a 
witness  who  said  that  Coleman's  father  was  reputed  wealthy  and 
that  it  did  not  surprise  him  to  see  the  son  have  an  automobile ;  also 
testimony  that  the,  price  of  the  automobile — $800 — was  paid  for  in 
part  by  commissions  on  sales  of  other  machines,  and  that  Coleman 
made  no  concealment  of  the  machine,  but  invited  persons  connected 
with  the  bank,  including  Dresser,  to  ride  with  him. 

There  is  also  meager  evidence  that  Coleman  had  discussed  copper 
stocks  with  Dresser.  The  master  specifically  found  that  Dresser  had 
no  knowledge  that  Coleman  was  speculating  in  stocks,  and  it  is  evi- 
dent that  a  contrary  finding,  or  a  finding  that  Dresser  had  reasonable 
cause  to  suspect  Coleman  of  stock. gambling,  could  not  justly  be  based 
upon  the  very  meager  evidence  on  this  point. 

It  seems  erroneous  to  assume  that  all  of  these  so-called  warnings, 
or  grounds  for  suspicion,  were  ever  assembled  in  Edwin  Dresser's 
mind  in  the  form  in  which  they  are  assembled  in  the  appellee's 
brief. 

We  should  also  take  into  full  account  the  fact  that  the  cashier. 
Earl,  as  executive  ofiicer  of  the  bank  (Merchants'  Bank  v.  State  Bank, 
10  Wall.  604,  650,  19  L.  Ed.  1008),  had  full  opportunity  to  observe 
Coleman,  and  that  Dresser  was  reasonably  entitled  to  rely  greatly 
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Upon  Earl's  observation  of  Coleman,  and  upon  his  discovery  of  any 
apparent  irregularities  in  his  conduct. 

We  are  not  informed  that  any  of  the  bank's  money  was  spent  upon 
Coleman's  automobile,  or  upon  a  woman  whom  he  was  supporting,  or 
to  what  extent,  if  at  all,  it  was  spent  in  stock  gambling. 

Upon  the  theory  that  the  principal  negligence  was  the  failure  of 
the  directors  to  make  such  examinations  of  the  books  as  were  re- 
quired of  them,  this  might  perhaps  have  been  regarded  as  a  subordi- 
nate matter.  But  upon  the  reversal  of  the  District  Court  on  this  point 
the  question  how  far  the  loss  of  the  bank's  money  was  in  fact  due  to 
matters  of  which  Dresser  had  notice  enough  to  put  him  on  inquiry 
seems  of  special  importance. 

If  it  be  conceded  that  the  proofs  are  sufficient  to  show  that  Edwin 
Dresser  was  negligent  in  failing  to  heed  wsurnings  of  Coleman's  un- 
trustworthiness,  and  if  we  apply  the  rule  that  notice  sufficient  to  put 
one  on  inquiry  is  notice  of  everything  to  which  inquiry  might  have 
led,  this,  in  my  opinion,  should  lead  not  to  the  affirmance  of  the  judg- 
ment against  Dresser  for  the  full  amount  of  Coleman's  defalcations, 
but  rather  to  sending  the  case  back  to  the  District  Court  for  a  reas- 
sessment of  damages. 

The  plaintiff's  evidence  fails  to  show  to  what  extent  Coleman's 
appropriation  of  the  bank's  funds  was  due  to  any  of  the  matters  of 
which  it  is  claimed  Dresser  had  notice. 

It  must  be  borne  in  mind  that  this  is  not  an  action  of  tort.  In 
view  of  the  decision  of  the  District  Court  that  the  action  against 
Dresser's  administrator  survives  because  the  cause  of  action  is  ex 
contractu  rather  than  ex  delicto  (229  Fed.  798),  there  is  special  force 
in  the  defendant's  argument  that  the  liability  is  only  for  such  loss  as 
was  the  natural  and  probable  consequence  of  negligence,  and  which 
ought  to  have  been  foreseen  in  the  light  of  attending  circumstances. 
Negligence  is  a  failure  to  take  reasonable  precautions  against  that 
which  is  reasonably  to  be  apprehended. 

This  case  presents  the  remarkable  feature  that  there  was  no  rea- 
sonable cause  for  apprehension  that  a  bank  could  be  reduced  to  a  mere 
shell  by  the  unprecedented  method  adopted  by  Coleman.  It  is  also 
remarkable,  in  that  the  causes  which  led  to  such  large  misappropria- 
tions by  Coleman  were  in  a  great  part  equally  outside  the  bounds  of 
reasonable  anticipation.  That  this  large  loss  of  the  bank  was  due  to 
any  causes  operating  upon  Coleman  which,  upon  the  most  favorable 
view  of  the  plaintiff's  evidence,  should  have  been  investigated  is  not 
proved  in  this  record,  which,  though  it  sets  forth  slight  evidence  con- 
cerning the  purchase  of  stocks,  extravagances  in  mode  of  life,  etc.,  is 
yet  very  meager  as  to  the  causes  which  led  Coleman  to  his  large  de- 
falcations. 

In  considering,  however,  the  question  whether  the  present  judgment 
should  be  affirmed,  or  whether  the  case  should  be  sent  back  for  fur- 
ther proceedings  to  determine  the  damages,  we  cannot  indulge  in  any 
presumption  that  the  matters  in  respect  to  which  negligence  is  charged 
were  the  causes  which  led  him  to  ruin  the  bank.  We  cannot  disregard 
the  fact  that,  from  our  own  records  and  from  the  reported  decision  ot 
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this  court,  there  appears  explanation  as  to  the  disposition  by  Coleman 
of  the  bank's  funds,  and  as  to  the  causes  which  led  him  to  such  dispo- 
sition, which  destroys  any  presumption  that  the  bank's  losses  were 
wholly  due  to  matters  in  respect  to  which  the  defendant  Dresser  was 
negligent,  and  shows  that  they  were  due  principally  to  an  unprece- 
dented combination  of  circumstances  in  which  third  parties  intervened 
with  a  scheme  for  making  Coleman  a  conduit  for  conveying  to  them 
the  bank's  funds,  and  for  despoiling  Coleman  as  well  as  the  bank — a 
scheme  of  third  parties  in  which  Coleman  was  but  the  cat's-paw. 

If  Coleman  had  associated  himself  with  a  band  of  burglars,  and  ad- 
mitted them  to  blow  the  safe  locked  against  him,  it  would  seem  quite 
clear  that  this  would  be  so  remote  a  cause  of  loss  that  the  defendant 
Dresser  could  not  be  responsible  for  it  by  reason  of  the  evidence  in 
this  case. 

We  cannot  ignore  the  fact  that  upon  the  records  of  this  court  is 
something  quite  analogous  to  such  a  case,  and  it  is  not  improper,  in  the 
interests  of  justice,  to  take  judicial  cognizance  of  facts  appearing  upon 
our  own  records  and  of  great  notorietv  in  this  community,  although, 
of  course,  we  give  weight  to  these  only  upon  the  question  of  affirm- 
ance or  retrial  of  the  question  of  damages.  In  Keliher  v.  United 
States,  193  Fed.  8,  12,  114  C.  C.  A.  128,  appears  the  following: 

"Therefore  the  United  States  proved  by  Ck)leman,  apparently  without  ob- 
jection, that  he  misapplied  approximately  $211,000  on  and  after  the  2d  day 
of  Jmie,  1909,  and  that  of  this  amount  all  but  a  sum  not  exceeding  in  the 
whole  $50,000  was  lost  through  his  connection  with  the  plaintiff  In  error" — 
L  e.,  Keliher. 

In  Spade  v.  Lynn  &  Boston  Rd.,  168  Mass.  285,  47  N.  E.  88,  38  L. 
R.  A.  512,  60  Am.  St.  Rep.  393,  it  is  said: 

"Rules  of  law  resi)ectlng  the  recovery  of  damages  are  framed  with  refer- 
ence to  the  just  rights  of  both  parties;  not  merely  what  it  might  be  right 
for  an  injured  person  to  receive,  to  afford  just  compensation  for  his  injury, 
but  also  what  it  is  just  to  compel  the  other  party  to  pay." 

A  court  of  equity  called  upon  to  measure  a  just  compensation  for 
breach  of  a  contractual  duty  is  not  required  to  apply  the  rule  of  dam- 
ages applicable  in  cases  of  wanton  or  willful  wrong.  The  damage 
to  be  recovered  should  be  the  natural  and  proximate  consequence  of 
the  act  complained  of,  and  those  results  considered  proximate  which 
the  wrongdoer  from  his  position  must  have  contemplated  as  the  prob- 
able consequence  of  his  breach  of  contract.  Smith  v.  Bolles,  132  U. 
S.  125,  130,  10  Sup.  Ct.  39,  33  L.  Ed.  279;  Globe  Refining  Co.  v. 
Landa  Cotton  Oil  Co.,  190  U.  S.  540,  23  Sup.  Ct.  754,  47  L.  Ed. 
1171 ;  Pollock  on  The  i,aw  of  Torts  (10th  Eng.  Ed.)  pp.  582,  583;  Id. 
p.  41 ;  Milwaukee  &  St.  Paul  R.  R.  Co.  v.  Kellogg,  94  U.  S.  467,  475, 
24  L.  Ed.  256;  Atchison,  etc.,  Ry.  Co.  v.  Calhoun,  213  U.  S.  1,  7,  29 
Sup.  Ct.  321.  53  L.Ed.  671. 

That  Coleman,  a  bookkeeper  constantly  under  the  supervision  of  a 
cashier,  and  whose  fidelity  bond  was  fixed  at  the  sum  of  $5,000,  as  a 
reasonable  measure  of  the  risks  incident  to  his  position,  would  have 
either  the  opportunity  or  the  temptation  to  do  what  the  appellee's 
brief  characterizes  as  "the  seemingly  impossible,"  was  far  outside 
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the  bounds  of  reasonable  foresight.  I  know  of  no  authority  which 
visits  upon  one  who  has  failed  in  the  performance  of  a  contractual 
duty  damages  beyond  the  limits  of  what  reasonably  ought  to  have  been 
foreseen,  or  which  condemns  him  in  damages  to  the  extent  of  what  is 
"seemingly  impossible." 

I  feel  constrained  to  dissent  on  the  grounds : 

First.  That  the  master's  report  should  be  adopted,  and  should  not 
be  set  aside. 

Second.  That,  assuming  negligence  as  found  by  the  majority,  the 
amoimt  of  damages  is  not  justified  by  the  evidence. 

On  Motion  to  Amend  Decree. ' 

ALDRICH,  District  Judge.  The  motion  to  amend  the  decree  of  this 
court  of  March  5,  1918,  by  adding  the  words  "interest  on  the  said 
amount  to  run  from  February  1,  1916,  the  date  of  the  final  decree  in 
said  District  Court,"  is  denied. 

[11, 12]  Rule  30  of  this  court  (150  Fed.  xxxv,  79  C.  C.  A.  xxxv) 
and  rule  23  of  the  Supreme  Court  (32  Sup.  Ct.  xi)  are  the  same  as  to 
interest  upon  judgments  below  in  actions  at  law.  These  rules,  how- 
ever, in  their  ordinary  sense,  are  understood  to  apply  to  judgments 
which  are  afiirmed  in  to  to,  and  not  necessarily  to  judgments  which 
are  modified  in  substantial  respects. 

In  equity  the  rule  likewise  applies,  in  terms,  only  to  decrees  which 
are  afiirmed,  and  not  to  substantially  modified  decrees.  But,  recog- 
nizing the  idea  of  the  existence  of  inherent  discretion,  the  general  rule 
in  equity  that  interest  shall  be  calculated  upon  decrees  which  are  af- 
firmed is  subject  to  the  important  qualification  that  it  may  be  other- 
wise-ordered.  It  being  thus  assumed,  by  such  express  qualification, 
,  that  reasons  may  exist  which  would  make  it  inequitable  to  allow  in- 
terest, even  where  the  decree  is  in  all  respects  affirmed,  it  may  safely 
be  assumed,  we  think,  that  more  and  stronger  reasons  may  be  found 
for  doing  the  same  thing,  where  the  decree  below  is  not  affirmed  in 
full,  or  in  fact,  but  subjected  to  substantial  modifications  under  a 
decretal  order  which  directs  how  the  modifications  shall  be  made, 
and  which,  by  its  terms,  becomes  operative  as  an  affirmance  only 
upon  the  modified  creation.  Under  such  circumstances,  the  plain- 
tiflF's  right  to  recover  is  not  established  by* the  original  decree,  but  by 
a  modified  one,  upon  which  the  affirmance  operates  when  the  modifica- 
tion is  made  as  directed. 

It  is  probably  quite  correct  to  say,  especially  in  equity  cases,  that  it 
is  reasonably  within  the  realm  of  discretion — in  cases  where  the  re- 
covery relates  to  unliquidated  damages  and  to  situations  where  re- 
covery is  not  for  money  misappropriated  and  used  by  the  defend- 
ant, but  where  he  is  sought  to  be  charged  upon  the  ground  of  neg- 
ligence or  the  wrongdoing  of  another,  and  where  the  appeal  is  not 
for  delay,  but  prosecuted  in  good  faith  upon  substantial  and  close 
lines  of  controversy  in  respect  to  liability — for  the  court  to  say,  if 
it  finds  equitable  grounds  for  saying  it,  that  interest  ought  to  follow, 
or  that  it  ought  not  to  follow,  and  this  without  regard  to  whether  the 
decree  is  affirmed  in  whole  or  in  part.    Steel  Co.  v.  New  York  City 
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R.  R.,  198  Fed.  778,  779,  780,  117  C.  C.  A.  560;  Tire  Co.  v.  Rubber 
Co.  (D.  C.)  232  Fed.  508;  De  La  Rama  v.  De  La  Rama,  241  U.  S. 
154,  159,  36  Sup.  Ct.  518,  60  L.  Ed.  932,  Ann.  Cas.  1917C,  411. 

The  decision  here  did  not  hold  Edwin  Dresser  for  the  amount  de- 
creed below,  nor  did  it  hold  him  upon  the  ground  that  he  was  neg- 
ligent and  liable  in  respect  to  the  whole  period  covered  by  the  Dis- 
trict Court.  The  directed  decree  and  the  modified  recovery  are  based 
upon  only  a  part  of  the  time  covered  by  the  findings  and  the  decree 
of  the  District  Court.  Consequently,  in  quite  a  substantial  sense  the 
directed  decree  will  become  an  original  one,  and  the  plaintiff's  right 
of  recovery  is  thus  to  be  established  by  a  decree  which  is  to  be  made 
in  accordance  with  the  mandate  of  this  court  based  upon  diflFerent 
facts  and  different  findings  than  those  involved  in  the  first  decree 
of  the  District  Court. 

The  District  Court  says  nothing  about  interest.  Neither  does  the 
decree  of  this  court. 

The  reason  for  not  allowing  interest  in  equity,  and  under  such  cir- 
cumstances, resides  largely  in  the  fact  that  the  damages  are  unliquidat- 
ed and  must,  in  a  sense,  remain  so  until  liquidated  under  the  directiohs 
of  the  mandate ;  and  it  is  because  of  this  that  the  liquidated  sum,  as 
finally  ascertained,  is  often  adopted  as  the  amount  for  which  the 
right  of  recovery  should  be  established  through  the  instrumentality  of 
the  directed  decree.  The  view  that  damages,  as  finally  ascertained 
and  decreed,  often  become  the  amount  of  recovery,  and  that  inter- 
est, something  in  the  nature  of  damages,  remains  in  abeyance  tmtil 
the  right  is  established  by  the  decree,  in  accordance  with  the  mandate 
is  accepted  by  the  Supreme  Court  as  so  far  conclusive  that  it  is  said 
that,  where  the  decree  of  the  appellate  court  does  not  expressly  carry 
interest,  none  can  be  awarded  by  the  court  to  which  the  decree  is 
directed.  Himely  v.  Rose,  5  Cranch,  313,  316,  3  L.  Ed.  Ill;  Boyce 
V.  Grundy,  9  Pet.  275,  289,  290,  9  L.  Ed.  127;  In  re  Railroad  Co., 
140  U.  S.  91,  96,  11  Sup.  Ct.  673.  35  L.  Ed.  339. 

There  would  seem  to  be  no  principle  upon  which  to  ground  inter- 
est upon  unliquidated  damages,  or  upon  judgments  and  decrees  for 
unliquidated  damages,  until  they  are  determinate  in  every  substan- 
tial sense. 

Interest  upon  judgments  and  decrees  which  are  affirmed  is  upon 
the  idea  that  they  were  fixed  and  distinct  muniments  of  right  which 
the  appellate  court  approves,  as  something  which  should  stand,  not 
only  in  substance,  but  in  terms.  Where  a  decree  is  modified  or  re- 
constructed upon  different  lines,  the  right  was  not  defined  and  es- 
tablished by  an  original  judgment  or  decree,  but  is  defined  and  estab- 
lished by  another,  a  later,  and  a  different  muniment;  consequently 
the  reason  for  interest  upon  affirmed  judgments  and  decrees  does 
not  exist  in  the  latter  circumstances.  Doubtless  the  directed  decree 
might  be  so  closely  like  the  original  one  as  to  justify  an  order  for 
interest  upon  equitable  grounds,  but  it  would  not  come  tmder  any 
rule  of  strict  right. 

Where  the  right  of  interest  is  not  established  by  contract,  by  stat- 
ute, or  by  judgment,  it  ordinarily  comes  as  an  allowance  in  the  nature 
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of  damages,  based  upon  use  or  wrongful  detention.  Pike  v.  Gregory, 
118  Fed.  128,  129,  55  C.  C.  A.  78;  United  States  v.  North  Carolina, 
136  U.  S.  211,  216,  10  Sup.  Ct.  920,  34  L.  Ed.  336. 

On  the  whole,  and  under  the  circumstances  of  this  case,  we  incline 
to  the  view  that  there  are  no  sufficient  equitable  reasons  for  allowing 
interest  upon  the  unliquidated  damages  which  resulted  from  losses, 
the  amount  of  which  is  to  be  hereafter  ascertained,  in  order  that  the 
measure  of  the  plaintiff's  right  of  recovery  may  be  known  and  es- 
tablished by  a  modified  decree  to  be  hereafter  formulated  by  the  Dis- 
trict Court. 

Where  damages  are  unliquidated,  there  is  usually  no  interest  until 
the  right  to  the  principal  is  established  or,  in  other  words,  until 
judgment  or  decree.  It  is  understood  that  when  the  District  Court 
has  made  the  ascertainments  directed  by  the  decree  of  this  court  of 
March  5,  1918,  and  entered  a  decree  thereon,  that  the  decree  of  March 
5  will  then  operate  in  affirmance  thereof  and  as  of  the  date  of  its  entry. 
It  is  not,  however,  in  fact,  an  affirmance  of  the  old  decree,  but  of  the 
reconstructed  one.  It  was  not  intended  in  any  other  sense.  It  is  one 
of  those,  not  unusual,  cases  where  certain  things  are  directed  to  be 
done,  and  when  done,  the  decree  of  affirmance,  though  earlier,  is 
made  to  operate  upon  the  perfected  condition,  without  again  coming 
to  the  appellate  court. 

Judge  BROWN,  having  dissented  on  the  main  question  of  liability, 
takes  no  part  in  the  decision  of  this  question. 


(250  Fed.  554) 

DELAWARE,  L.  &  W.  R.  CO.  y.  PBTROWSKY. 

(Clrctiit  Court  of  Appeals,  Second  Circuit    March  7,  1018.) 

No.  102. 

1.  Courts  «=5>307(1)— FederaIi  Courts — Jxirisdiction — ^"CmzEN.** 

The  term  "citizen,"  as  used  in  the  Judiciary  Act  with  reference  to  the 
jurisdiction  of  the  federal  courts,  is  substantially  synonymous  with  the 
term  "domicile,"*  and  denotes  a  citizen,  of  the  United  States  residing  per- 
manently in  a  particular  state. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Citizen.] 

2.  Domicile  ^=»4(2) — Change — Evidence. 

To  abandon  one  domicUe  for  another  means  something;  far  more  than  a 
mere  change  of  residence,  for,  being  a  proceeding  of  a  serious  nature,  tne 
intention  to  abandon  must  be  proved  by  satisfactory  evidence. 

3.  Domicile  <@=>8 — Change — Burden  of  Proof. 

A  party  asserting  that  a  change  of  domicile  has  taken  place  has  the  bur- 
den of  proof. 

4.  Domicile  <S=»4(2) — Change — Intention. 

Ordinarily,  tlie  courts  are  not  concerned  with  the  motives  by  which  a 
party  may  have  been  influenced  to  change  his  domicile,  if  a  fixed  intention 
to  abandon  one  domicile  and  acquire  another  appears. 

^s»For  other  cases  see  siune  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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5.  CJmzENS  ^=»9 — Children — ^Natubalization  of  Parent. 

On  naturalization  of  a  foreign  subject,  an  infant  child  of  such  subject, 
though  it  was  bom  in  a  foreign  country,  becomes  a  citizen  of  the  United 
States. 

6.  Courts  €=»3(y7(l) — Federal  Courts — Jurisdiction. 

Where  plaintiff  at  the  time  of  -the  commencement  of  his  action  was 
domiciled  in  a  state  different  from  that  of  defendant,  he  is  a  citizen  ot 
that  state  for  the  puri)ose  of  suing  in  the  federal  courts. 

7.  Domicile  ^?=>5 — Infants — Domicile  of  Origin. 

Every  person  at  his  birth  acquires  a  domicile  of  origin  which  Is  that 
of  the  person  on  whom  he  is  legally  dependent,  and  in  case  of  a  legitimate 
child  is  that  of  its  father,  and  in  case  of  an  illegitimate  child  tbat  of  lt«i 
mother. 

8.  Domicile  ^=5>5 — Change — Minors. 

The  general  rule  is  well  established  that  a  persoli  while  a  minor  being 
non  sui  juris  cannot  change  his  or  her  domicile. 

9.  Infants  ^=»9 — Emancipation — Efj-ect. 

A  minor  child  may  be  emancipated  by  its  parent's  consent  express  or 
implied. 

10.  Infants  <g=>9— "Emancipation"— Effect. 

"Emancipation"  of  a  minor  child  by  its  parent  Involves  an  entire  sur- 
render of  the  right  to  the  care,  custody,  and  earnings  of  such  child  as  well 
as  a  renunciation  of  parental  duties. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
%    Second  Series,  Emancipation.] 

11.  Infants  ^=:»10 — Emancipation — Marriage. 

It  is  well  settled  that  the  marriage  of  a  minor  with  his  father's  con- 
sent works  an  emancipation,  the  reason  being  that  his  new  relation  is  in- 
consistent with  subjection  to  the  control  and  care  of  the  father. 

12.  Domicile  ^=»5 — Servant. 

There  is  no  authority  in  law  or  anything  in  the  drcnmstances  of 
modem  life  establishing  a  definite  rule  or  even  a  presumption  as  to  the 
domicile  of  a  servant,  and  whether  he  has  a  domicile  in  the  same  country 
as  his  master  must,  as  in  other  cases,  depend  on  the  combination  of 
fact  and  intention. 

13.  Domicile  <@=>2 — "Residence" — Statutes — Construction. 

"Residence"  and  "domicile"  are  two  i)erfectly  distinct  things,  but  resi- 
dence as  used  in  statutes  defining  political  rights  is  synonymous  with 
domicile  and  denotes  a  permanent  residence. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Domicile;    Residence.l 

14.  Apprentices  €=»1 — Contract — Nature  of. 

In  view  of  the  New  York  Domestic  Relations  L»aw  (Consol.  Laws,  c.  14), 
an  agreement,  whereby  the  parents  of  an  infant  emancipated  him  transfer- 
ring his  care  and  custody  to  an  older  brother  to  whom  the  infant  was 
indentured  as  a  house  and  personal  servant  for  the  period  of  his  minority, 
did  not  create  the  relation  of  master  and  apprentice  between  the  ininnt 
and  his  elder  brother;  the  term  "apprentice,"  which  is  derived  from  the 
French  word  "apprendre,"  meaning  to  learn,  and  denoting  a  person  who 
is  bound  to  and  who  serves  another  for  the  purpose  of  learning  some 
trade,  etc,  which  the  other  is  to  teach  him. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Apprentice.] 

15.  Domicile  <@=>1 — "Setilement"  Distinguished  from  "Domicile." 

A  "settlement"  within  the  pauper  acts  is  distinct  from  "domicile,"  de- 
pending on  the  time  of  residence,  while  no  particular  length  of  residence  Is 
necessary  to  acquire  a  domicile. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Settlement] 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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16.  Domicile  ^=»5 — Change  of  Domicile — ^Infants. 

Where  a  minor  child  was  emancipated  by  his  parents  and  indentured 
as  a  servant  for  his  minority  to  an  elder  brother  who  lived  in  anotber 
state,  such  infant  must  be  deemed  to  have  acquired  a  domicile  In  the 
latter  state,  regardless  of  whether  he  was  an  apprentice  or  whether  the 
domicile  of  an  apprentice  follows  that  of  the  master;  the  case  being 
analogous  to  one  where  a  father  a  resident  of  one  state  appoints  as  a  tes- 
tamentary guardian  a  resident  of  another  state  with  the  Intention  that 
the  domicile  of  tlie  ward  shall  be  changed  to  that  of  the  guardian. 

17.  Domicile  ^=>5 — Minor — Apprentice — ^Death  of  Master. 

Where  a  minor  child  whose  parents  resided  in  Pennsylvania  acquired  a 
domicile  in  New  York  by  reason  of.  an  Indenture  as  a  servant  during 
minority  to  a  brother  living  in  New  York,  the  death  of  the  brother  after 
the  minor  had  begun  suit  in  the  federal  court  against  a  Pennsylvania  cor- 
poration cannot  be  deemed  to  have  divested  the  minor  of  his  New  York 
domicile  and  revived  his  domicile  in  Pennsylvania  so  as  to  defeat  the  Ju- 
risdiction of  the  federal  court  based  on  diversity  of  citizenship. 

18.  Domicile  ^=:55 — Married  Woman — Death  of  Husband. 

A  woman  on  marriage  acquires  the  domicile  of  her  husband,  but  on  his 
death  her  domicile  of  origin  does  not  revive  but  she  retains  her  huaband's 
last  domicile  until  she  changes  it 

19.  Master  and  Servant  ^=»245(3) — Negligence — Statute. 

Where  an  employ^  of  a  Pennsylvania  mining  company  was  injured 
while  riding  on  a  loaded  mine  car  In  violation  of  Pennsylvania  Anthra- 
cite Mining  Act  (Act  June  2,  1891  [P.  L.  197])  art  12,  rule  16.  the  mining 
company  must  be  deemed  negligent,  where  such  employ^  rode  upon  the 
loaded  cars  in  obedience  to  the  directions  of  superior  employes  whose  or- 
ders he  was  required  to  obey  and  it  appeared  that  it  was  the  general 
practice  in  the  mine  for  employ^  to  ride  loaded  cars. 

20.  Master  -and  Servant  «=»129(1) — Injuries  to  Servant — Negligence. 

Where  two  concurring  causes  contribute  to  an  injury  to  a  servant,  the 
fact  that  the  master  may  not  be  responsible  for  one  of  them  does  not 
absolve  him  from  liability  for  the  other  for  which  he  is  responsible. 

21.  Master  and   Servant  <3=»228(2) — Injuries  to   Servant — Contributory 

Negligence. 

Where  a  Pennsylvania  mining  company  did  not  post  the  rules  of  the 
Anthracite  Mining  Act  as  required,  a  boy  of  17  who  rode  on  a  loaded 
mine  car  in  obedience  to  an  order  given  him  by  one  in  authority  cannot 
be  deemed  guilty  of  contributory  negligence  because  he  was  riding  in 
violation  of  the  act  and  thus  precluded  from  recovery. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  Ignatz  Petrowsky,  an  infant,  by  Ona  Roder,  his  guardian 
ad  litem,  against  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

This  cause  comes  here  on  writ  of  error  to  the  United  States  District  CJourt 
for  the  Eastern  District  of  New  York.  The  plaintiff  alleges  that  he  is  a  resi- 
dent and  citizen  of  the  state  of  New  York  in  the  Eastern  district  The  de- 
fendant is  alleged  to  be  a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Pennsylvania.  The  plaintiff  sues  to  recover  for  certain  in- 
juries he  sustained  on  October  8,  1913,  while  employed  by  defendant  in  a 
certain  mine  in  the  state  of  Pennsylvania,  which  mine  defendant  owned  and 
operated.  The  Jury  rendered  a  verdict  in  plaintiff's  favor  for  $40,000,  which 
by  consent  and  stipulation  of  plaintiff  was  reduced  to  $27,500.  Judgment  was 
entered  accordingly  In  the  sum  of  $27,697.70. 

^=»For  other  caaes  see  same  topic  ft  KBT-NUMDER  in  all  Key-Numbered  Digests  ft  Indexes 
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W.  S.  Jenney,  of  New  York  City,  and  F.  W.  Thompson,  of  St.  Louis, 
Mo.  (A.  J.  McMahon  and  J.  E.  Morrissey,  both  of  New  York  City,  of 
counsel),  for  plaintiff  in  error. 

Baltrus  S.  Yankaus,  of  New  York  City  (Albert  Massey,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

ROGERS,  Circuit  Judge.  [  1  ]  K  the  court  below  had  jurisdiction  of 
this  case  it  is  because  of  the  diversity  of  citizenship  of  the  parties.  But 
the  defendant  in  its  answer  alleges  that  no  such  diversity  of  citizenship 
exists.  It  denies  that  the  defendant  is  a  citizen  of  the  state  of  New 
York  as  he  claims,  and  it  asserts  that  he  is  a  citizen  of  the  state  of  Penn- 
sylvania in  which  the  defendant  itself  resides. 

The  term  "citizen,"  as  used  in  the  Judiciary  Act  with  reference  to 
the  jurisdiction  of  the  federal  courts,  is  substantially  synonymous  with 
the  term  "domicile."  It  means  a  citizen  of  the  United  States  residing 
permanently  in  the  particular  state.  Case  v.  Clarke,  5  Fed.  Cas.  254 ; 
Catlett  v.  Pacific  Ins.  Co.,  5  Fed.  Cas.  291 ;  Gardner  v.  Sharp,  9  Fed. 
Cas.  1196,  1199;  Winn  v.  Gilmer  (C.  C)  27  Fed.  817;  Sharon  v.  Hill 
(C.  C.)  26  Fed.  337,  342 ;  Zambrino  v.  Galveston,  etc.,  R.  Co.  (C.  C.)  38 
Fed.  449,  453;  Illinois  Life  Ins.  Co.  v.  Shenehon  (C.  C.)  109  Fed.  674, 
675;  Marks  v.  Marks  (C.  C.)  75  Fed.  321,  324;  Harding  v.  Standard 
Oil  Co.  (C.  C.)  182  Fed.  421,  423,  424;  Pennsylvania  Co.  v.  Bender,' 
148  U.  S.  255,  13  Sup.  Ct.  591,  37  L.  Ed.  441 ;  Wolfe  v.  Hartford  Life 
&  Annuity  Ins.  Co.,  148  U.  S.  389,  13  Sup.  Ct.  602,  37  U  Ed.  493. 

Was  the  plaintiff  domiciled  in  the  state  of  New  York  when  this 
suit  was  commenced? 

At  the  time  of  the  accident  plaintiff  was  a  minor,  being  17  years 
of  age.  His  father  was  born  in  Russia,  a  subject  of  the  Czar,  and 
came  to  this  country  in  1900,  taking  up  his  residence  in  the  state  of 
Pennsylvania,  where  he  has  resided  ever  since.  The  father  was  nat- 
uralized on  May  26,  1911,  becoming  a  citizen  of  the  United  States  at 
that  time.  The  plaintiff  was  then  living  with  his  father  and  continued 
so  to  do  until  May  or  June,  1914,  when  his  father  turned  him  out  to 
earn  his  own  living. 

The  father  testified  that  after  the  injury  to  the  plaintiff  he  told  him 
he  could  not  support  him  and  to  go  away.  "I  cannot  support  you  any 
longer,  so  you  can  go  wherever  you  like."  Prior  to  that  the  boy  had 
lived  at  home  and  paid  his  board  from  his  earnings  made  by  working 
in  the  mine.  After  this  conversation  he  left  his  home  in  Pennsylvania 
and  went  to  his  brother  Peter,  who  lived  at  Hempstead,  Long  Island, 
N.  Y.,  and  in  August  of  the  same  year  an  indenture  was  entered  into 
by  which  plaintiff  was  indentured  to  his  brother  at  Hempstead  as  a 
personal  and  house  servant  for  the  period  of  his  minority. 

The  theory  of  the  plaintiff  is  that  he  became  emancipated  from  the 
care  and  custody  of  his  parents  by  what  is  alleged  to  be  articles  of 
apprenticeship  which  transferred  his  care  and  custody  to  his  brotlier. 

The  theory  of  defendant  is  that  the  plaintiff  being  a  minor  had  the 
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domicile  of  his  father  during  his  minority,  and  could  not  during  the 
period  of  his  minority  become  a  citizen  of  a  state  in  which  his  father 
did  not  have  his  domicile. 

By  the  indenture  the  parents  expressly  agreed: 

"That  the  said  Ignatz  Patrowsky  shall  be  emancipated  from  the  care  and 
custody  of  his  parents,  and  it  is  hereby  intended  to  transfer  such  care  and 
custody  to  said  Peter  Petrowsky,  who  hereby  agrees  to  assume  the  same  and 
provide  for  the  maintenance,  education  and  other  care  of  said  infant  to  the 
same  extent  as  his  said  parents  would  have  been  bound  to  provide  for  the 
same  if  the  said  infant  had  not  been  indentured  and  emancipated  as  herein- 
above provided." 

The  indenture  was  for  the  entire  period  of  plaintiff's  minority.  And 
the  question  presented  is  whether  notwithstanding  the  indenture  the 
citizenship  of  the  plaintiff  continued  to  be  the  same  as  his  father's 
which  we  have  seen  was  in  Pennsylvania,  or  whether  it  became  the 
same  as  his  brother's  which  was  in  New  York. 

[2,  3]  In  a  recent  case  in  the  House  of  Lords  the  Earl  of  Kalsbury 
pointed  out  that  to  abandon  one  domicile  for  another  means  something 
far  more  than  a  mere  change  of  residence.  It  is,  he  said,  a  proceeding 
of  a  very  serious  nature  and  the  intention  to  abandon  is  required  to 
be  proved  by  satisfactory  evidence.  Huntly  Marchioness  v.  Gaskell 
(1906)  A.  C.  56,  66,  67.  The  burden  of  proof  rests  on  the  party  who 
alleges  that  a  change  of  domicile  has  taken  place  U.  S.  Trust  Co.  v. 
Hart,  ISO  App.  Div.  413,  135  N.  Y.  Supp.  81. 

[4]  The  parties  may  have  intended  by  the  execution  of  this  inden- 
ture to  work  a  change  of  domicile  with  the  view  of  enabling  the  plain- 
tiff to  sue  in  the  Southern  district  of  New  York.  But  the  courts  are 
not  ordinarily  concerned  with  the  motives  by  which  a  party  may  have 
been  influenced  to  change  his  domicile,  if  in  fact  it  appears  that  there 
was  an  absolute  and  fixed  intention  to  abandon  one  domicile  and  ac- 
quire another.    Matter  of  Newcomb,  192  N.  Y.  238,  84  N.  E.  950. 

[5,  6]  As  children  bom  within  a  country  of  parents  who  are  sub- 
ject to  the  jurisdiction  thereof  are  citizens  of  such  country,  the  plain- 
tiff was  bom  a  subject  of  the  Czar.  When  his  father  by  naturalization 
became  a  citizen  of  the  United  States,  the  plaintiff,  being  a  minor  at 
the  time  and  living  within  this  country,  became  a  citizen  of  the  United 
States  by  virtue  of  the  father's  naturalization.  And  for  purposes  of 
jurisdiction  he  was  a  citizen  of  the  state  of  Pennsylvania  where  his 
father  had  his  domicile.  If  the  plaintiff  at  the  commencement  of  the 
action  is  domiciled  in  a  different  state  from  that  of  defendant,  he  is 
a  citizen  of  that  state  for  the  purpose  of  suing  in  the  court  of  the 
United  States.  Gilbert  v.  David,  235  U.  S.  561,  35  Sup.  Ct.  164,  59 
U  Ed.  360. 

[7]  The  law  is  well  established  that  every  person  at  his  birth  ac- 
quires a  domicile  of  origin  which  is  that  of  the  person  on  whom  he  is 
l^ally  dependent,  which  in  the  case  of  a  legitimate  child  is  that  of 
its  father,  and  in  the  case  of  an  illegitimate  child  is  that  of  its  mother. 

[8]  The  general  rule  is  also  well  established  that  a  person  while  a 
minor  being  non  sui  juris  cannot  change  his  or  her  domicile. 
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"A  domicile  once  acquired  Is  retained  iintll  It  Is  changed  (1)  In  the  case  of 
an  Independent  person,  by  his  own  act;  (2)  In  the  case  of  a  dependent  per- 
son, by  the  act  of  some  one  on  whom  he  Is  dependent."  Dicey  on  Domicile, 
p.  66. 

And  Dicey  goes  on  to  say  that  in  the  case  of  an  infant  the  person 
capable  of  changing  the  domicile  is  the  person  on  whom  the  infant 
"is,  for  this  purpose  at  any  rate,  dependent,  who  in  most  instances  is 
the  infant's  father."  If  in  most  instances  the  father  can  change  the 
infant's  domicile,  there  must  be  instances  when  he  cannot,  although 
perhaps  another  may.  And  if  the  child's  domicile  of  origin  can  be 
changed  by  the  act  of  one  on  whom  the  child  is  dependent,  it  would 
seem  that  if  the  parents  relinquish  to  another  the  care,  custody,  and 
control  of  the  child  during  his  minority  the  one  who  assumes  the  cus- 
tody and  control  and  agrees  to  care  for  and  niaintain  him  to  the  same 
extent  as  his  parents  would  have  a  right  to  change  his  domicile.  But 
the  question  presented  is  not  so  simple  as  it  seems.  On  the  contrary, 
it  is  perplexing  and  not  free  from  doubt.  There  is  too  a  strange  lack 
of  authority  upon  the  subject. 

[9, 10]  That  a  minor  child  may  be  emancipated  by  its  parent's  con- 
sent express  or  implied  is  established  law.  That  ** emancipation"  in- 
volves an  entire  surrender  of  the  right  to  the  care,  custody,  and  earn- 
ings of  the  child,  as  well  as  a  renunciation  of  parental  duties,  is  also 
established.  Inhabitants  of  Carthage  v.  Inhabitants  of  Canton,  97  Me. 
473,  476,  54  Atl.  1104;  Rounds  Bros.  v.  McDaniel,  133  Ky.  669,  118 
S.  W.  956.  134  Am.  St.  Rep.  482,  19  Ann.  Cas.  326;  Brosius  v.  Barker, 
154  Mo.  App.  657,  136  S.  W.  18;  Bristor  v.  Chicago  &  N.  W.  Ry.  Co., 
128  Iowa,  479,  104  N.  W.  487.  But  does  emancipation  confer  upon 
the  child  a  right  to  choose  his  own  domicile  ?  In  29  Cyc.  1675,  it  is  said 
that  the  effect  of  emancipation  is  to  confer  upon  the  child  freedom  to 
act  on  its  own  responsibility  with  the  same  independence  as  though 
it  had  attained  majority.  If  that  be  true,  then  an  emancipated  child 
has  a  right  to  choose  its  own  domicile.  But  the  cases  cited  to  sup- 
port the  statement  do  not  establish  the  proposition.  They  establish, 
however,  that  a  parent  who  emancipates  a  minor  child  confers  upon  it 
the  right  to  labor  on  its  own  account,  and  to  appropriate  to  its  own 
use  whatever  it  may  earn.  Crowley  v.  Crowley,  72  N.  H.  241,  56 
Atl.  190;  Stanley  v.  National  Union  Bank,  115  N.  Y.  122,  22  N.  E. 
29.    It  is  not  so  clear  what  else  it  confers. 

The  leading  authority  in  England  on  the  domestic  relations  states 
that: 

"The  only  effect  of  emancipation  as  between  parent  and  child  would  seem 
to  be  that  It  j2;lve8  a  right  to  a  minor  child  to  his  own  wages  or  earnings." 
Eversley  on  Domestic  Relations,  p.  600. 

[11]  It  appears  to  be  settled  that  the  marriage  of  a  minor  with  his 
father's  consent  works  an  emancipation,  the  reason  given  for  this 
proposition  being  that  the  marriage  gives  rise  to  a  new  relation  in- 
consistent with  subjection  to  the  control  and  care  of  the  parent.  The 
husband  is  the  head  of  a  new  family  and  as  such  is  subject  to  obliga- 
tions and  duties  to  his  wife  and  children  which  require  him  to  be  the 
master  of  himself,  his  time,  his  labor,  earnings,  and  conduct.  Sher- 
burne V.  Hartland,  37  Vt.  528;  Cochran  v.  Cochran,  196  N.  Y.  86,  89, 
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89  N.  E.  470,  24  L.  R.  A.  (N.  S.)  160,  17  Ann.  Cas.  782 ;  State  «  rd. 
Scott  V.  Lowell,  78  Minn.  166,  80  N.  W.  877,  46  L.  R.  A.  440,  79  Am. 
St.  Rep.  358.  And  in  Commonwealth  v.  Graham,  157  Mass.  73.  75, 
31  N.  E.  706,  16  L.  R.  A.  578,  34  Am.  St.  Rep.  255,  it  is  said  not 
to  be  clear  that  the  marriage  of  a  minor  without  his  father's  consent 
does  not  have  the  same  effect,  although  the  decision  in  White  v.  Henry, 
24  Me.  531,  is  contra.  We  are  not  now  concerned  with  this  except 
to  observe  that  marriage  of  a  minor  does  not  emancipate  him  from 
all  the  disabilities  of  his  infancy.  Chapman  v.  Hughes,  61  Miss.  339. 
And  it  does  not  appear  that  it  entitles  him  to  acquire  a  domknle- 
Dicey,  in  his  Conflict  of  Laws  (Moore's  Ed.  p.  128),  calls  attention  to 
the  fact  that  it  has  been  suggested  that  a  man  though  a  minor  may 
possibly  acquire  a  domicile  for  himself  by  marriage  and  declares  that 
the  reasoning  by  which  the  suggested  exception  is  supported  is  un- 
sound, and  the  existence  of  the  exception  itself  he  deems  open  to  great 
doubt. 

[12]  The  articles  of  indenture  to  which  attention  has  been  called 
bound  the  plaintiff  to  his  brother  "as  a  personal  and  house  servant." 
li  under  these  articles  the  plaintiff  is  to  be  regarded  as  a  servant,  he 
did  not  acquire  the  domicile  of  his  "master  or  employer"  as  the  ar- 
ticles described  the  brother  to  whom  he  was  indentured. 

A  servant  is  sometimes  said  to  have  the  domicile  of  his  master,  but 
Dicey,  in  his  Conflict  of  I^aws  (Moore's  Ed.  p.  151),  says : 

"There  is  not,  however,  any  authority  In  English  law,  or  anything  In  tb^ 
circumstances  of  modem  life,  establishing  a  definite  role,  or  even  a  presump- 
tion, as  to  the  domicile  of  a  servant.  Whether  he  has  or  has  not  a  'perma- 
nent home'  in  the  same  country  as  his  master  must,  as  in  other  cases,  depend 
upon  the  combination  of  fact  and  intention." 

And  in  this  respect  we  believe  there  is  no  difference  between  English 
law  and  the  law  of  this  country. 

[13-18]  But  is  the  plaintiff  to  Ixe  regarded  in  fact  an  apprentice 
rather  than  a  servant?  For  in  14  Cyc.  845,  it  is  laid  down  that  the 
domicile  of  the  master  is  the  domicile  of  his  apprentice.  The  only 
case  cited  in  support  of  the  proposition  is  Maddox  v.  State,  32  Ind. 
111.  The  court  in  that  case  cited  no  authorities,  but  held  that  the 
residence  of  the  master  was  the  residence  of  the  apprentice,  and  the 
latter  while  a  minor  could  not  by  leaving  his  master  and  going  to 
another  state  change  that  residence,  although  he  would  have  that 
power  after  he  arrived  at  full  age. 

Now  "residence"  and  "domicile*'  are  two  perfectly  distinct  things, 
as  Lord  Westbury  pointed  out  in  Bell  v.  Kennedy,  L.  R.  1  H.  L.  Sc, 
320,  321,  and  as  Lord  Macnaghten  pointed  out  again  in  Winans  v. 
Attorney  General,  [1904]  A.  C.  287,  290.  In  the  Indiana  case  the  court 
speaks  of  "residence,"  but  the  word  "domicile"  is  not  once  mentioned. 
It  is,  however,  well  settled  that  residence  as  used  in  statutes  defining 
political  rights  is  synonymous  with  domicile.  It  denotes  a  permanent 
residence.  Dicey  nowhere  lays  down  the  rule  that  an  apprentice  has 
the  domicile  of  his  master,  and  we  know  of  no  English  case  which  so 
decides.  The  Indiana  case,  however^  must  be  regarded  as  such  an 
authority. 
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The  institution  of  apprenticeship  in  England  dates  from  about  the 
twelfth  century.  And  by  the  5th  of  EHz.  c.  4,  it  was  enactea  that  no 
person  should  exercise  any  trade  or  mystery  without  having  served 
a  seven  years'  apprenticeship.  This  continued  to  be  the  law  until  1814, 
when  by  54  Geo.  III.  c.  96,  the  statute  of  Elizabeth  was  repealed  and 
apprenticeship  ceased  to  be  compulsory.  If  apprenticeship  worked  a 
change  of  domicile,  it  is  rather  remarkable  that  no  English  case  is 
found  which  declares  the  principle.  If  any  such  case  exists,  it  has 
not  been  called  to  our  attention,  and  after  diligent  inquiry  we  have 
been  unable  to  discover  it. 

The  term  "apprentice"  is  derived  from  the  French  word  "ap- 
prendre,"  which  means  to  learn.  The  word  indicates  the  essential 
and  characteristic  incident  of  the  contract  of  apprenticeship.  It  sig- 
nifies a  relationship  of  which  the  primary  purpose  is  the  giving  and  re- 
ceiving of  instruction  in  a  profession,  trade  or  employment. 

In  Lyon  v.  Whitemore,  3  N.  J.  Law,  846  (1811),  an  "apprentice" 
is  defined  to  be  a  young  person  bound  by  indenture  to  a  tradesman 
or  artificer  who,  upon  certain  covenants  is  to  teach  him  his  trade.  And 
in  St.  Pancras  v.  Clapham,  2  El.  &  El.  742,  Cockbum,  C.  J.,  said  that : 

"An  apprentice  seems  to  be  a  person  who  is  bound  to  and  who  serves  an- 
other for  the  purpose  of  learning  something  which  the  other  Is  to  teach  him." 

And  in  Labatt's  Master  &  Servant  (2d  Ed.)  vol.  6,  §  2058,  it  is  said 
that: 

"Apprenticeship  may  be  succinctly  defined  as  a  contract  by  which  one  per- 
son agrees  to  i)erform  certain  services  under  the  control  of  another,  for  the 
purpose  of  receiving  such  special  instruction  as  wiU  qualify  him  for  the  oc- 
cupation to  which  the  services  have  reference." 

There  is  nothing  in  the  indenture  in  the  instant  case  which  indicates 
that  the  purpose  was  to  teach  the  plaintiff  a  trade  or  employment,  or 
to  aid  him  in  acquiring  any  kind  of  technical  knowledge. 

Moreover,  the  Domestic  Relations  Law  of  New  York,  in  which  state 
the  "master  or  employer"  resided  and  the  service  was  to  be  performed, 
provides  that : 

"If  such  minor  Is  bound  as  an  apprentice  to  leam  the  art  or  mystery  of 
any  trade  or  c^raft,  an  agreement  on  the  part  of  the  employer  to  teach,  or 
cause  to  be  carefully  and  skillfully  taught,  to  such  apprentice,  every  branch  of 
the  business  to  which  such  apprentice  is  indentured,  and  that  at  the  expira- 
tion of  such  apprenticeship  he  will  give  to  such  apprentice  a  certificate,  in 
writing,  that  such  apprentice  has  served  at  such  trade  or  craft  a  fuU  term 
of  apprenticeship  specified  in  such  indenture."  Blrdseye's  Gumming  &  Gil- 
bert's Consolidated  Laws  of  New  Yorlj,  Ann.,  vol.  1,  p.  1082,  }  121,  subd.  8. 

A  contract  which  provides  both  for  the  performance  of  services  by 
one  of  the  parties  and  for  the  giving  of  instruction  by  the  other 
is  to  be  deemed  a  contract  of  hiring  and  service  or  of  apprentice- 
ship, according  as  it  may  appear  that  its  primary  and  essential  pur- 
pose is  the  performance  of  services  or  the  imparting  of  instruction. 
Labatt's  Master  &  Servant  (2d  Ed.)  vol.  6,  p.  6396.  In  the  case  now 
before  the  court  it  is  difficult  to  discover  that  the  primary  purpose  was 
the  imparting  of  instruction  in  a  trade  by  a  master.  And  we  are 
162  C.C.A.— 37 
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forced  to  conclude  that  the  articles  of  indenture  did  not  in  fact  cre- 
ate the  technical  relation  of  master  and  apprentice  as  that  relation  is 
known  to  the  law.  We  conclude  also  that  the  authorities  do  not  show 
conclusively  whether  an  apprentice  acquires  or  does  not  acquire  the 
domicile  of  his  master. 
The  Stat.  3  W.  &  M.  c.  11,  §  8,  enacted  that: 

"If  any  person  shall  be  bound  an  apprentice  by  indenture,  and  inbablt  in 
any  town  or  parish,  such  binding  and  inhabitation  shall  be  adjudged  a  good 
settlement." 

And  in  The  King  v.  Banbury,  5  B.  &  Ad.  176,  a  pauper  was  bound 
an  apprentice  to  one  A.,  whom  he  served  half  a  year.  Then  A.  failed 
in  business  and  told  the  apprentice  he  might  go  and  work  for  one  B., 
who  lived  in  another  parish.  This  the  apprentice  did  for  a  year  in 
B,'s  parish,  and  then  with  the  consent  of  A.,  his  first  master,  he  went 
to  work  for  C.  in  a  third  parish.  It  was  held  that  the  inhabitation  of 
the  apprentice  in  the  second  and  third  parishes  was  connected  with  the 
apprenticeship  and  being  so  connected  that  he  thereby  gained  settle- 
ments in  those  parishes  by  virtue  of  the  statute.  We  are  not,  however, 
much  aided  in  our  inquiries  by  decisions  as  to  the  meaning  of  the  word 
"settlement"  in  construing  pauper  acts.  When  it  is  said  that  a  person 
has  a  "settlement"  in  a  particular  town  or  county,  the  meaning  seems 
simply  to  be  that  he  has  a  right  to  support  in  case  of  need  from  the 
town  or  county  in  which  he  has  his  "settlement."  It  is  plain  that  "set- 
tlement" is  not  synonymous  with  "domicile."  The  statutes  on  the 
subject  usually  provide  that  a  person  who  shall  reside  in  any  poor  dis- 
trict for  a  given  period  of  one,  two,  or  more  years  and  who  fulfills  the 
other  requirements  of  the  statute  shall  thereby  acquire  a  legal  settle- 
ment therein.  A  person  may  have  to  reside  for  years  in  a  place  to  ac- 
quire a  settlement  therein  although  he  may  acquire  a  domicile  at  such 
place  as  soon  as  he  arrives.  The  length  of  time  a  person  resides  in  a 
place  to  which  he  goes  with  the  animus  manendi  is  immaterial  as  re- 
spects his  acquisition  of  a  domicile.  Winans  v.  Winans,  205  Mass.  388, 
91  N.  E.  394,  28  I..  R.  A.  (N.  S.)  992.  But  it  is  of  controlling  im- 
portance as  respects  his  right  to  claim  a  settlement.  And  in  Bellefonte 
V.  Somerset  County,  168  Pa.  286,  31  Atl.  1086,  it  was  held  that  a  set- 
tlement is  gained  where  the  services  are  performed  under  a  contract 
of  hiring,  although  the  pauper  has  his  residence  elsewhere.  It  would 
hardly  be  held  that  a  man's  domicile  was  where  he  worked  as  distin- 
guished from  the  place  where  he  had  hjs  abode.  It  is  pointed  out  in  22 
Am.  &  Eng.  Encyc.  of  Law,  p.  954,  that  the  term  "residence"  as  used 
in  the  poor  laws  so  as  to  confer  a  settlement  is  not  synonymous  with 
"domicile"  as  used  in  international  law.  And  see  to  the  same  eflFect 
Inhabitants  of  Jefferson  v.  Inhabitants  of  Washington,  19  Me.  293, 
300,  301. 

It  does  not  seem  to  be  of  controlling  importance  therefore  that  the 
courts  have  held  that  an  emancipated  minor  may  acquire  a  "settle- 
ment" in  his  own  right  (Oldtown  v.  Falmouth,  40  Me.  106,  108 ;  West 
Gardiner  v.  Manchester,  72  Me.  509) ;  or  that  a  minor  bound  to  serv- 
ice in  a  written  indenture  by  the  overseers  of  the  poor  cannot  acquire 
a  settlement  in  his  own  right  inasmuch  as  he  has  not  been  emancipated 
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by  the  consent  of  his  parents  (Oldtown  v.  Falmouth,  supra ;  Frankfort 
V.  New  Vineyard,  48  Me.  565). 

It  has  been  held  that  the  domicile  of  a  ward  is  not  that  of  a  guardian 
where  they  are  living  in  separate  places.  Louisville  v.  Sherley,  80  Ky. 
71 ;  Chester  v.  James,  2  Watts  &  S.  (Pa.)  568.  But  in  White  v.  How- 
ard, 52  Barb.  (N.  Y.)  294,  where  the  father  domiciled  in  Connecticut 
appointed  as  the  testamentary  guardian  of  his  child  a  person  living  in 
New  York  and  the  child  on  the  death  of  the  father  went  to  live  with 
the  guardian  in  New  York  it  was  held  that  the  ward's  domicile  was  in 
the  latter  state.  "It  is  manifest,  from  the  will,"  the  court  said,  "that 
her  father  expected  and  intended  that  she  should,  upon  and  after  his 
death,  during  her  minority,  reside  in  New  York,  under  the  care  and 
protection  of  her  guardian  residing  there.  It  is  evident  that  her  father 
intended,  by  his  will,  upon  and  after  his  death,  to  change  her  domicile 
from  Connecticut  to  New  York."  And  a  testamentary  guardian  nom- 
inated by  the  father  has  the  same  control  over  the  ward's  domicile  that 
the  father  had,  and  may  in  good  faith  change  it  either  from  one  state 
to  another  state  or  from  one  county  to  another  county  in  the  same 
state.  Lamar  v.  Micou,  112  U.  S.  452,  471,  26  L.  Ed.  774;  Id.,  114 
U.  S.  218,  5  Sup.  Ct.  857,  29  L.  Ed.  94;  Wood  v.  Wood,  5  Paige  [N. 
Y.]  595,  605,  28  Am.  Dec.  451 ;  In  re  Benton,  92  Iowa,  202,  60  N.  W. 
614,  54  Am.  St.  Rep.  546;  Bailey  v.  Morrison,  4  La.  Ann.  523;  21 
Cyc.  63.  A  testamentary  guardian  has  the  custody  of  the  child  by  the 
express  authorization  of  the  father  and  so  does  the  master  as  respects 
the  apprentice.  But  the  testamentary  guardian  has,  what  the  master 
has  not,  the  custody  of  the  ward's  real  and  personal  estate  until  the 
ward  reaches  his  majority.  In  this  particular  the  master,  however, 
has  no  disadvantage  over  the  parent,  as  the  latter  has  no  control  over 
the  general  property  of  his  child.  The  parent  has  a  right  to  the  mi- 
nor's labor  and  earnings,  and  so  has  the  master.  The  right  of  the 
parent  to  change  the  child's  domicile  does  not  therefore  depend  upon 
or  grow  out  of  any  power  over  the  property  of  the  child.  It  would 
seem  that  it  must  depend  upon  his  having  the  parent's  right  to  the 
custody  and  control  of  the  child.  On  the  whole,  therefore,  we  are  in- 
clined to  hold  and  do  hold  that  where  a  parent  surrenders  as  in  this 
case  the  care  and  custody  of  his  minor  child  during  his  minority  to 
one  who  agrees  to  assume  such  care  and  custody  and  to  provide  for 
such  child  for  the  whole  of  the  remaining  period  of  his  minority  the 
maintenance,  education,  and  care  of  the  infant  to  the  same  extent  as 
his  parents  would  have  been  bound  to  provide  them  if  no  such  agree- 
ment had  been  made,  the  child  acquires  the  domicile  of  the  person  who 
assumes  this  responsibility.  In  this  case  the  custody  was  as  fully  sur- 
rendered to  the  son  in  New  York  by  the  parent  in  Pennsylvania,  as  it 
was  to  the  testamentary  guardian  residing  in  the  state  of  New  York 
by  the  parent  living  in  Connecticut  in  White  v.  Howard,  supra,  and 
we  conclude  that  the  intention  of  the  parent  was,  in  this  case  as  it 
was  held  to  be  in  that,  that  the  child  should  acquire  a  New  York  dom- 
icile. Such  an  agreement  creates  something  more  than  the  ordinary 
relation  of  master  and  servant.  And  whether  or  not  it  created  the 
technical  relation  of  master  and  apprentice  it  imposed  upon  the  one 
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assuming  the  responsibility  the  full  measure  of  the  parent's  duty  to  the 
child,  and  it  gave  him  the  full  power  of  control  over  the  child  that  the 
parent  possessed.  For  that  reason  we  fail  to  see  why  the  person  who 
was  with  the  father's  consent  thus  placed  in  loco  parentis  (fid  not  have 
the  same  power  the  parent  had  as  respects  the  child's  domicile.  And 
if  at  the  time  of  the  agreement  the  one  who  thus  stands  in  loco  parentis 
lives  in  another  state  to  which  the  child  is  removed  we  fail  to  see  any 
adequate  reason  why  the  child  does  not  acquire  such  person's  domi- 
cile.   We  therefore  hold  that  the  court  below  had  jurisdiction. 

[M,  18]  It  appears  that  the  brother  to  whom  the  surrender  of  the 
plaintiff's  custody  was  made  by  the  indenture  died  on  March  19,  1915. 
This  was  after  this  action  was  commenced,  and  if  at  that  time  the 
plaintiff's  domicile  was  in  New  York  the  subsequent  death  of  his 
brother  could  have  no  effect  upon  the  right  to  maintain  it.  It  is  not  at 
all  clear  that  by  the  death  of  his  brother  the  plaintiff  reacquired  his 
domicile  of  origin,  and  so  lost  his  right  to  commence  an  action  in  a 
federal  court  in  the  state  of  New  York.  ^ 

A  woman  on  marriage  acquires  the  domicile  of  her  husband,  but 
on  his  death  her  domicile  of  origin  does  not  revive,  but  she  retains 
her  husband's  last  domicile,  until  she  changes  it.  Dicey  on  Domicile, 
p.  7.  And  upon  marriage  the  maiden  settlement  of  the  wife  is  said  to 
become  extinct,  and  does  not  revive  on  the  death  of  her  husband,  but 
she  retains  the  settlement  of  the  husband.  No  reason  suggests  itself 
why  the  same  principle  would  not  be  appHcable  to  the  facts  of  this 
case,  and  no  authority  asserting  a  contrary  doctrine  has  come  to  our 
notice. 

[19,  20]  The  other  questions  which  are  involved  in  the  case  can  be 
more  readily  determined.  The  plaintiff  was  employed  by  the  defend- 
ant and  was  injured  in  the  course  of  his  employment  while  riding  up- 
on one  of  a  train  of  cars  which  was  being  operated  by  defendant  in 
the  mine  in  which  plaintiff  was  employed.  The  Anthracite  Mining 
Act  of  Pennsylvania  approved  June  2,  1891,  provides  that: 

"No  person  shall  ride  upon  or  against  any  loaded  car,  cage  or  gon  boat  In 
any  shaft,  slope  or  plane  In  or  about  a  mine  or  colliery."  Article  12,  rule  16, 
(P.  L.  197). 

And  this  provision  the  plaintiff  was  violating  when  the  accident 
happened.  The  record,  however,  discloses  that  plaintiff,  if  he  told 
the  truth,  was  riding  on  the  car  in  obedience  to  instructions  given  him 
by  the  driver  boss  of  the  mine  and  also  by  the  slope  runner  whose  duty 
it  was  to  take  the  cars  up  and  down  the  slope,  and  by  a  third  man 
who  was  the  engineer  in  charge  of  an  electric  engine  which  operated 
the  cable  that  pulled  the  cars  up  and  down  the  slope.  In  the  matter  of 
these  instructions  the  plaintiff  was  contradicted  by  all  three.  But 
plaintiff's  testimony  was  that  he  rode  on  these  cars  every  day  and  20 
or  30  times  a  day.  That  he  had  ridden  on  the  cars  was  testified  to  by 
several  witnesses.  The  plaintiff's  claim  is  that  defendant  was  negli- 
gent in  that  it  maintained  and  allowed  a  method  of  having  the  work  in 
the  mine  done  which  was  not  only  prohibited  by  statute  but  which  the 
miner  himself  was  forbidden  to  use,  and  which  was  manifestly  dan- 
gerous.   In  Maguire  v.  Philadelphia  &  Reading  Coal  &  Iron  Co.,  255 
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Pa.  6,  99  Atl.  166,  the  Supreme  Court  of  Pennsylvania,  in  discussing 
this  identical  provision  of  the  statute  in  a  case  in  which  the  provision 
had  been  violated  by  the  deceased  who  had  ridden  on  a  loaded  car  and 
which  the  workmen  had  been  in  the  habit  of  doing  with  the  knowl- 
edge and  approval  of  the  defendant,  said: 

**It  would  be  Idle  to  contend  that  disregard  of  these  plain  provisions  of  the 
statute  in  the  way  indicated  would  not  be  negligence  on  the  part  of  the  own- 
er or  operator  of  the  mine." 

In  the  instant  case  it  is  enough  to  say  that  the  order  given  to  plain- 
tiff by  those  in  authority  over  him  to  ride  upon  the  cars  in  disregard 
of  the  statute  was  negligence,  and  under  the  provisions  of  section  1  of 
the  Pennsylvania  Act  (Act  June  10,  1907  [P.  L.  p.  523])  it  is  expressly 
provided  that  in  actions  brought  to  recover  from  an  employer  for  in- 
jury suffered  by  his  employe  the  negligence  of  a  fellow  servant  of  the 
employe  shall  not  be  a  defense  "where  the  injury  was  caused  or  con- 
tributed to  by  any  of  the  following  causes,  namely:  *  *  *  The 
negligence  of  any  person  to  whose  orders  the  employe  was  bound  to 
conform,  and  did  conform,  and  by  reason  of  his  conforming  thereto, 
the  injury  or  death  resulted;  the  act  of  any  fellow  servant,  done  in 
obedience  to  the  rules,  instructions,  or  orders  given  by  the  employer, 
or  any  other  person"  with  "authority  to  direct  the  doing  of  said  act." 

The  defendant  insists  that  this  negligence  was  not  the  proximate 
cause  of  the  injury.  It  asserts  that  the  sole  and  proximate  cause  of 
plaintiff's  injuries  was  the  defective  and  unsafe  condition  of  the  rail- 
road track  and  roadbed  at  the  place  of  the  accident.  And  it  seeks 
to  avoid  responsibility  for  this  unsafe  condition  of  the  track  and  road- 
bed by  virtue  of  the  statute  of  Pennsylvania  which  relieves  the  mine 
owner  from  liability  for  the  negligence  of  the  mine  foreman  where  it 
has  committed  its  mine  and  the  underground  workings,  as  had  been 
done  in  this  case,  to  the  charge  of  a  certified  mine  foreman.  The  trou- 
ble with  this  is  that  we  do  not  agree  that  the  sole  and  proximate  cause 
of  plaintiff's  injuries  was  the  unsafe  condition  of  the  track.  The  in- 
jury which  plaintiff  suffered  did  not  result  solely  from  the  negligence 
of  the  mine  foreman  as  respects  the  track,  but  was  directly  contribut- 
ed to  by  the  n^ligence  of  certain  employes  of  the  defendant  to  whose 
orders  the  plaintiff  was  bound  to  conform.  Where  two  concurring 
causes  contribute  to  an  injury  to  an  employe,  the  fact  that  the  master 
may  not  be  responsible  for  one  of  them  does  not  absolve  him  from  lia- 
bility for  the  other  for  which  he  is  responsible.  Wilmington  Star  Min- 
ing Co.  V.  Fulton,  205  U.  S.  60,  75,  27  Sup.  Ct.  412,  51  L.  Ed.  708. 
The  case  of  Maguire  v.  Philadelphia  &  Reading  Coal  &  Iron  Co.,  su- 
pra, upon  which  plaintiff  relies,  is  readily  distinguishable  from  thp  case 
now  before  the  court. 

[21]  Then  we  are  asked  to  hold  that  as  matter  of  law  the  plaintiff 
was  guilty  of  contributory  negligence  in  violating  the  statute  by  riding 
on  a  loaded  car.  We  cannot  accept  any  such  proposition.  The  fact 
that  a  boy  of  17  by  obeying  an  order  given  to  him  by  one  in  authority 
over  him  violates  a  provision  of  this  kind  in  the  statute  which  he  is 
not  shown  to  have  known  cannot  be  an  excuse  as  between  him  and  the 
master,  and  especially  is  this  true  where  the  master,  as  in  this  case. 
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did  not  post  the  rules  as  the  act  required.  For  us  to  hold  otherwise 
would  result,  as  it  seems  to  us,  in  a  monstrous  injustice,  and  enable 
those  who  are  responsible  for  the  operation  of  the  mine  to  break  the 
law  with  impunity.  The  mine  workers  would  usually  obey  the  unlaw- 
ful orders  of  those  upon  whose  favor  they  were  dependent  and  by 
obedience  to  the  unlawful  order  would  lose  any  right  to  recover  for 
the  injuries  which  resulted.  We  cannot  say  that  as  matter  of  law 
such  should  be  the  effect  of  their  conduct. 

The  other  assignments  of  error  need  not  be  specifically  referred  to. 
We  have  given  them  due  consideration  and  find  in  them  no  occasion 
for  reversing  the  judgment.  The  case  was  fairly  submitted  to  the  jury, 
and  we  see  no  reason  why  the  verdict  should  be  disturbed. 

Judgment  affirmed. 


(250  Fed.  566) 

DAEOHB  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  CJircuit    March  14,  1918.) 

No.  12. 

1.  CoNSPiBACT  ^=»30 — To  Injure  Underwriters — "Conspiracy  to  Destbot 

Vessel  With  Intent  to  Injure  Underwriters." 

Where  it  did  not  appear  that  defendants,  who  conspired  by  destroying 
with  infernal  machines  ships  carrying  munitions  to  the  Allies  to  raise  In- 
surance rates  and  thus  aid  Germany,  intended  only  to  attack  insured 
vessels,  the  conspiracy  does  not  fall  within  Or.  Code,  §  296  (Act  March 
4,  1909,  c  321,  35  Stat  1146  [Comp.  St.  1916,  {  10469]),  denouncing  "con- 
spiracy to  destroy  any  vessel  with  intention  to  injure  the  underwriters," 
for  the  object  of  defendant's  conspiracy  would  be  as  effectually  carried  out 
if  the  danger  was  demonstrated  upon  uninsured  vessels  as  if  the  vessels 
were  insured. 

2.  Criminal  Law  <g=5>1177 — Harmmiss  Error— Sentence. 

Where  defendant  was  convicted  under  two  indictments  and  sentenced 
under  each  verdict  concurrently,  the  fact  that  the  conviction  under  one  In- 
dictment was  erroneous  cannot  affect  the  sentence  where  it  was  waxrant- 
ed  under  the  other  Indictment. 

3.  Criminal  Law  ^=>114 — Location  of  Offense. 

In  a  prosecution  under  Cr.  Code,  §  37  (Comp.  St.  1916,  §  10201),  de- 
nouncing consi>iracies  to  c»ommit  any  olTonse  against  the  United  States,  and 
section  298  (Comp.  St.  1916,  §  10471),  denouncing  the  offense  of  attackinj? 
any  vessel  belonging  to  another  with  intent  to  unlawfully  plunder  the 
same  or  despoil  any  owner  tliereof  of  any  goods,  etc.,  where  defendants 
to  aid  Germany  conspired  to  attach  to  munition  bearing  ships  while  in 
the  waters  of  the  United  States  infernal  machines  which  would  explode 
while  they  were  on  the  high  seas,  the  offense  nmst  be  deemed  to  have  been 
committed  within  the  United  States,  which  was  the  place  where  the  last 
conscious  act  of  the  wrongdoers  was  performed. 

4.  Conspiracy  <S=>30 — To  "Despoil"  Owners. 

Under  Cr.  Code,  §  298,  declaring  that  whoever  by  surprise  or  by  open 
force  maliciously  attacks  or  sets  upon  any  vessel  belonging  to  another 
with  an  intent  to  unlawfully  plunder  the  same  or  despoil  any  owner  there- 
of of  any  moneys,  goods,  or  merchandise  laden  on  board  shall  be  punished, 
the  word  "despoil,"  in  view  of  the  use  of  the  words  "plunder"  and  **ma- 
llcious,"  should  be  construed  in  the  sense  of  divesting  the  owner  of  his 
possessions  and  not  neccfesarily  in  the  wrongdoer's  acquiring  the  same, 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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and  hence  a  conspiracy  to  destroy  munition  ships  by  means  of  infernal 
machines  so  as  to  aid  Germany  must  be  deemed  a  conspiracy  to  despoil 
the  owners. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Despoil.] 

5.  Criminal  Law  ^=^535(2) — Confessions — Corbobobation. 

While  some  sort  of  corroboration  of  a  confession  is  necessary  to  a  con- 
Tictlon  and  that  rule  prevails  in  the  federal  courts,  the  corroborating  cir- 
cumstances need  not  be  sufficient  in  themselves  to  establish  the  corpus 
delicti  either  beyond  a  reasonable  doubt  or  by  preponderance  of  proof. 

6.  Criminal   Law   ^=»534(1) — Evidence — Confessions — Corroboration. 

In  a  prosecution  for  conspiring  to  aid  Germany  by  destroying  ships 
bearing  munitions  to  the  Allies,  evidence  held  sufficient  to  corroborate  ac- 
cused's confession. 

7.  CanaNAL  Law  «=»781(3) — Trial — Corroboration — Inotruction. 

In  a  prosecution  for  conspiracy  where  the  government  relied  on  ac- 
cused's confession  and  he  admitted  the  truth  of  certain  corroborating  evi- 
dence, the  giving  of  a  charge  that  conspiracy  might  be  proven  by  direct 
evidence,  such  as  a  confession  or  by  circumstantial  evidence  together 
with  a  refusal  of  a  requested  charge  that  conviction  could  not  be  based  on 
an  uncorroborated  confession,  was  not  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Paul  Daeche  was  convicted  under  separate  indictments  under  Crim- 
inal Code,  §  37,  of  conspiracy  to  violate  section  298,  and  of  a  viola- 
tion of  section  296,  and  he  brings  error.  Affirmed  on  the  first  indict- 
ment, and  reversed  on  the  latter. 

Writ  of  error  to  a  judgment  of  conviction,  entered  on  the  9th  day  of  May, 
1916,  upon  the  verdict  of  a  jury  rendered  on  the  previous  day  upon  two  in- 
dictments. 

The  first  indictment  alleged  that  the  defendant,  with  certain  others,  to  wit, 
Fay,  Scholz,  Bronkhorst,  Breitung,  and  Kniezle,  between  the  1st  day  of  June 
and  the  21st  day  of  October,  1915,  entered  into  a  conspiracy  maliciously  to 
attack  and  set  upon  certain  vessels  within  the  waters  of  the  United  States 
by  surprise  and  open  force,  with  intent  unlawfully  to  depoll  the  owners  there- 
of of  certain  shells,  ammunition,  and  other  munitions  of  war  by  contriving 
certain  bombs  to  be  secretly  fastened  to  the  sterns  of  the  said  vessels  In 
such  wise  that  they  should  explode  and  destroy  them  or  so  disable  them  as 
to  render  them  unable  to  proceed  to  their  respective  destinations  by  which 
the  owners  of  the  munitions  should  be  despoiled  thereof.  The  indictment 
therein  set  forth  various  overt  acts  in  pursuance  of  the  conspiracy. 

The  second  indictment  alleged  that  the  defendant  and  the  same  persons  en- 
tered Into  a  conspiracy  to  destroy  vessels  about  to  sail  from  the  port  of  New 
York  with  intent  to  injure  those  persons  who  should  have  underwritten  poli- 
cies of  insurance  upon  the  same  and  upon  their  cargo,  and  that  the  said 
conspiracy  was  to  be  effectuated  by  use  of  the  same  bombs. 

Upon  the  trial  it  appeared  that  the  defendants  Fay  and  Scholz  had  been 
engaged  in  a  plan  to  prepare  metal  boxes  to  be  filled  with  high  explosives 
and  attached  to  the  sterns  of  ships  which  should  leave  the  port  of  New  York 
loaded  with  munitions  for  the  Allies  In  the  Great  War.  The  bombs  contained 
a  mechanism  by  which,  as  the  rudder  of  the  ship  moved  from  side  to  side,  it 
would  compress  a  spring.  When  the  spring  had  been  enough  compressed,  it 
would  be  released,  and  the  release  would  explode  the  bomb,  blowing  off  the 
stem  of  the  ship,  or  at  least  doing  great  damage  to  the  after  part,  and  either 
rendering  her  helpless  or  sinking  her.  This  scheme  was  frustrated  by  dis- 
covery of  the  police  and  all  the  defendants  were  arrested.  At  the  time  of 
their  arrest  and  under  circumstances  which  permitted  the  confessions  to  be 
used,  they  each  confessed  before  the  police  officers  their  share  in  the  plan. 

'or  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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The  defendant,  whose  confession  alone  is  material  here,  said  that  he  was  a 
German,  who  had  been  here  several  years  to  learn  a  trade  and  was  about  to 
leave  for  his  country  at  the  outbreak  of  the  war.  Fay,  who  was  an  officer  in 
the  German  army  and  had  come  over  here  to  do  what  he  could  for  the  as- 
sistance of  his  country,  told  him  that  he  had  a  plan  by  which  he  could  blow 
off  the  stern  of  ships  of  the  Allies  carrying  munitions  to  Europe.  The  chief 
purpose  was  to  make  the  insurance  rates  higher.  Fay  told  the  defendant 
that  for  this  purpose  he  needed  a  high  explosive  and  deputed  him  to  try  to 
.get  the  necessary  dynamite,  for  this  purpose  giving  him  seventeen  dollars.  It 
was  proved  independently  that  the  defendant  had  gone  first  to  New  EEaven 
and  afterwards  to  Bridgeport  and  there  inquired  of  one  Zinkernagel  where 
he  could  obtain  some  explosives.  Zinkernagel  told  him  that  he  did  not  know 
where  he  could  get  any,  that  New  York  would  be  the  best  place.  At  the  end 
of  this  interview  the  defendant  sent  a  telegram  to  Scholz,  one  of  the  de- 
fendants, making  an  appointment  with  him  in  New  York  that  night.  Defend- 
ant went  to  New  York  and  the  next  day  appeared  at  the  office  of  one  Lieben. 
There  he  met  Scholz,  the  defendant,  and  on  Lauter.  Meanwhile,  Zinkernagel 
had  sent  to  the  defendant  as  he  had  promised,  an  article  by  one  Yatterrodt 
upon  the  production  of  trinitrotoluol  and  on  a  subsequent  interview  at  Lie- 
bau's  the  defendant  asked  Liebau  for  the  address  of  Yatterrodt.  There  was 
other  proof  showing  interviews  between  Scholz  and  Fay  and  the  defendant, 
but  aside  from  the  foregoing  there  was  substantially  no  corroboration  outside 
of  the  confession.  There  was  ample  evidence,  however,  to  justify  the  con- 
clusion of  the  jury  that  Fay  and  Scholz  were  concerned  in  such  a  plan  as 
was  set  forth  in  the  indictment 

It  was  not  shown  that  any  of  the  ships  to  be  blown  up  were  in  fact  them- 
selves insured,  or  that  the  defendants'  purpose  was  other  than  to  raise  the 
insurance  rates  by  generally  increasing  the  danger  to  all  shipping  leaving  the 
port  of  New  York.  The  jury  returned  a  verdict  of  guilty  upon  each  indict- 
ment and  the  defendant  was  sentenced  upon  each  verdict  concurrently. 

The  points  raised  by  the  defendants  on  this  writ  of  error  were:  That  the 
proof  did  not  support  either  indictment ;  second,  that  there  was  not  sufficient 
corroboration  of  the  defendant's  confession  to  justify  a  case  to  the  Jury;  and, 
third,  that  the  court  had  committed  error  in  its  charge  and  in  its  refusal  to 
charge.  That  part  of  the  charge  complained  of  wag  as  follows:  "It"  (the 
conspiracy)  "may  be  proved  by  direct  evidence,  such  as  the  confessions  of  the 
defendant  or  by  the  proof  of  facts  from  which  you  can  fairly  infer  the  exist- 
ence of  the  conspiracy  wbich  is  called  'circumstantial  evidence,* "  The  re- 
j*'  quest  refused  was  as  follows:  "I  also  except  to  your  honor's  charge  where 
your  honor  said  that  the  conspiracy  may  be  proved  by  direct  evidence,  such 
as  the  confession  of  the  defendant,  and  ask  your  honor  to  charge  that  if  the 
proof  of  the  conspiracy  rests  solely  on  the  confession  there  can  be  no  convic- 
tion unless  there  is  independent  evidence  of  the  fact  of  the  conspiracy  outside 
of  the  confessions," 

The  first  indictment  was  laid  under  section  37  of  the  Criminal  Code,  for- 
bidding any  conspiracy  to  commit  any  ofitense  against  the  United  States. 
The  offense  contemplated  in  this  indictment  was  under  section  298  of  the 
Criminal  Code,  as  follows: 

"Whoever,  upon  the  high  seas  or  on  any  other  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  by  surprise  or  by  open  force, 
maliciously  attacks  or  sets  upon  any  vessel  belonging  to  another,  with  an 
intent  unlawfully  to  plunder  the  same,  or  to  despoil  any  owner  thereof  of 
any  moneys,  goods,  or  merchandise  laden  on  board  thereof,  shall  be  fined  not 
more  than  five  thousand  dollars  and  Imprisoned  not  more  than  ten  years." 

The  second  indictment  was  laid  under  section  200  of  the  Criminal  Code,  as 
follows: 

* 'Whoever,  on  the  high  seas,  or  within  the  United  States,  willfully  and 
corruptly  conspires,  combines,  and  confederates  with  any  other  persons,  such 
other  person  being  either  within  or  without  the  United  States,  to  cast  away 
or  otherwise  destroy  any  vessel,  with  intent  to  injure  any  person  that  may 
have  underwritten  or  may  thereafter  underwrite  any  policy  of  insurance 
thereon  or  on  goods  on  board  thereof,  or  with  intent  to  injure  any  person 
that  he  has  lent  or  advanced,  or  may  lend  or  advance,  any  money  on  such 
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vessel  on  bottomry  or  respondentia;  or  whoever,  within  the  United  Statw, 
tniilds,  or  fits  out,  or  aids  In  building  or  fitting  out,  any  vessel  with  Intent 
that  the  same  be  cast  away  or  destroyed,  with  the  Intent  hereinbefore  men- 
tioned, shall  be  fined  not  more  than  ten  thousand  dollars  and  imprisoned  not 
more  than  ten  years." 

Pratt,  Koehler  &  Boyle,  of  New  York  City  (Addison  S.  Pratt,  of 
New  York  City,  of  counsel),  for  plaintiff  in  error. 

Francis  G.  Caffey,  U.  S.  Atty.,  John  C.  Knox,  Asst.  U.  S.  Atty., 
and  Leo  L.  Leventritt,  Sp.  Asst.  U.  S.  Atty.,  all  of  New  York  City. 

Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1]  We  think  that  there  was  no  case  made  out  under  the  in- 
dictment for  conspiracy  to  injure  imderwriters.  Section  296  of  the 
Criminal  Code.  The  proof  was  of  a  purpose  to  raise  the  rates  of  in- 
surance, a  purpose  not  involving  the  existence  of  any  insurance  upon 
the  vessels  injured,  and  as  well  fulfilled  if  the  increased  dangers  were 
made  manifest  upon  those  uninsured  as  upon  those  insured.  Where 
the  crime  involves,  as  here,  a  specific  intent,  the  existence  of  the  intent 
must  be  proved  as  an  independent  fact,  the  state  of  mind  prescribed 
in  the  statute.  That  state  of  mind  is  not  proved  by  showing  that  the 
defendants  had  reason  to  suppose  that  the  ships  attacked  might  well 
be  insured.  Such  knowledge  would,  it  is  true,  be  enough  to  charge 
them  with  the  consequences  of  their  acts,  though  the  definition  of  the 
crime  included  those  consequences,  but  it  is  not  the  equivalent  of  an 
intent  to' produce  those  consequences.  Such  an  intent  involves  the 
belief  that  the  consequences  will  in  fact  follow  upon  the  acts.  This  the 
government  made  no  attempt  to  prove. 

[2]  A  verdict  was  taken  on  both  indictments,  and  our  conclusions 
as  to  that  under  section  296  need  not,  therefore,  affect  the  sentence 
if  the  proof  was  sufficient  upon  the  other.  We  think  it  was.  The  ques- 
tion is  in  two  parts :  First,  whether  the  ship  was  to  be  attacked  or  set 
upon ;  second,  of  the  specific  intent.  As*  respects  the  first  point,  the 
defendant  correctly  argues  that  a  conspiracy  to  commit  a  crime  over 
which  the  United  States  has  no  jurisdiction  cannot  itself  be  a  crime 
against  the  United  States  under  section  Zl ^  however  it  may  have  been 
at  common  law.  He  then  says  that  the  attack  is  where  the  ships  were 
to  be  injured  and  that  as  the  defendant's  plan  was  to  blow  them  up 
outside  the  league  limit,  and  as  they  were  not  shown  to  be  of  United 
States  register,  the  offense  was  to  be  committed  outside  the  United 
States  upon  a  foreign  vessel.  Over  such  a  crime  he  concludes  the 
United  States  has  no  jurisdiction. 

[3]  Now  the  section  clearly  does  not  require  the  spoliation  of  the 
owner,  that  is,  the  execution  of  the  specific  intent.  Indeed,  it  may 
have  been  chiefly  directed  against  attempted,  but  unsuccessful  piracies. 
If  a  pirate  in  1825,  when  the  act  was  passed,  had  chased  a  ship  and 
made  active,  but  uniformly  bad,  practice  with  his  bow  chasers,  there 
would  be  no  doubt  that  he  had  attacked  and  set  upon  this  ship,  though 
he  never  broke  her  skin.    Again  if  the  defendant  had  fixed  his  bomb 
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to  the  stem-post  of  a  ship,  and  tlie  mechanism  had  failed  to  explode  it, 
he  would  equally  have  attacked  and  set  upon  her.  Or,  if  a  knave  were 
to  open  a  ship's  sea-cocks,  expecting  shortly  to  sink  her,  it  would  be 
an  attack  upon  her  though  they  were  closed  again  and  he  were  frus- 
trated. In  such  cases  the  locus  of  the  crime  would  necessarily  be  that 
of  the  last  conscious  act  of  the  wrongdoer.  Yet  it  cannot  be  different 
when  the  purpose  is  successful.  In  short,  if  the  crime,  as  homicide, 
be  defined  to  include  some  consequences  of  the  act,  it  may  be  argued 
and  has  been  generally  decided  (U.  S.  v.  Davis,  2  Sumn.  482.  Fed.  Cas. 
.No.  14,932;  U.  S.  v.  McGill,  4  Dall.  426,  Fed.  Cas.  No.  15,676)  that 
the  crime  takes  place  only  where  the  consequences  occur.  The  crime  is 
the  consequence  when  produced  by  human  agency  whether  near  or  far. 
But  where  the  crime  covers  only  the  conscious  act  of  the  wrongdoer, 
regardless  of  its  consequences,  the  crime  takes  place  only  where  he 
acts.  We  all  have  no  doubt  that  this  statute  is  of  the  second  kind,  and 
that  the  attack  takes  place  where  the  wrongdoer  performs  the  last 
conscious  act  in  whose  train  in  the  course  of  things  he  expects  the  loss 
to  follow. 

[4]  As  concerns  the  specific  intent,  the  case  turns  on  the  meaning 
of  the  word  "despoil.*'  We  quite  agree  that  its  more  common  mean- 
ing involves  the  acquisition  of  possession  by  the  wrongdoer.  Yet  it  is 
a  word  with  an  ambiguous  history  and  down  to  the  second  half  of 
the  eighteenth  century  was  used  in  the  sense  merely  of  divesting  the 
owner,  as  the  definitions  in  the  margin. show.^  In  1825,  when  this  stat- 
ute was  passed,  it  had  probably  lost  that  use  colloquially,  but  it  was 
then  and  is  now  rather  a  word  from  the  diction  of  poetry  than  **a 
word  of  art"  from  the  formal  terminology  of  law,  defined  by  the  grad- 
ual accretion  of  decisions.  It  remains  what  it  always  was,  easily  yield- 
ing its  original  significance  to  the  suggestions  of  its  context.  In  this 
section  we  take  it  rather  as  an  alternative  of  "plunder"  than  its  sjrn- 
onym.  Such  indeed  is  its  grammatical  relation,  and,  we  think,  such  a 
construction  follows  from  the  fact  that  to  "plunder"  a  vessel  involves 
acquiring  the  property  on  board.  That  the  two  words  overlap  is  true 
enough,  but  we  see  no  reason  to  take  them  as  coincident.  Besides, 
we  have  perhaps  the  right  to  take  into  account  the  adverb,  "malicious- 

1  The  Oxford  Dictionary  gives  five  different  uses  of  the  word,  with  many 
subdivisions  in  each.  The  first  use  is:  **To  strip  of  possessions  by  violences, 
to  plunder,  rob."  The  second  is:  "To  strip  or  deprive  violently  of,  to  rob." 
A  quotation  from  Dr.  Johnson's  Lretters  is  as  follows:  **You  talk  of  despoiling 
his  book  of  fine  print." 

The  third  use  was  (3b):  "To  undress;  to  strip  of  armour,  vestments,  etc.," 
but  this  is  obsolete. 

The  fourth  use,  also  obsolete,  Is:  "To  strip  of  worth,  value  or  use ;  to  ren- 
der useless,  mar,  destroy." 

A  quotation  in  1539  reads:  "An  action  of  trespass  against  *  •  •  Robert 
Oliver  for  despoyUng  my  grass." 

Another,  in  1685,  was:  **The  besieged  •  •  •  again  put  in  order  the 
despoiled  battery." 

The  Century  Dictionary  gives  three  uses,  of  which  the  second  is:  "To 
deprive  by  spoliation;  strip  by  force,  plunder;  bereave;  with  of;  as  to 
despoil  one  of  his  goods  or  of  honors." 

The  third  use  is:  "To  strip;  divest,  undress:  used  absolutely  or  with 
of  (obsolete  or  archaic)." 
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ly,"  which  in  'such  connections  more  commonly  connects  a  disposition 
towards  the  fruitless  injury  of  another  than  towards  gain.  We  all 
agree  that  it  covers  as  well  what  would  be  malicious  mischief  on  land, 
as  larceny  or  embezzlement.  The  language  of  section  297  (Comp.  St. 
1916,  .§  10470),  taken  from  the  same  act  of  1825,  and  used  in  an  anal- 
ogous enactment,  was  "plunder,  steal  or  destroy,"  and  it  is  not  an  al- 
together remote  possibility  that  ''despoil"  was  used  as  an  equivalent  of 
"steal  or  destroy."  In  any  event  we  feel  that  the  word  justifies  us 
in  attributing  to  it  a  meaning  necessary  to  include  a  case  that  the  stat- 
ute could  not  possibly  have  intended  to  omit.  General  words,  like 
all  universals,  indicate  some  posture  of  the  will,  and  the  fringes  of 
their  content  are  fairly  determinable  from  their  underlying  purpose, 
at  least  till  the  edges  have  been  clearly  passed.  We  all  think,  there- 
fore, that  the  crime  was  proved  and  it  remains  only  to  consider  any 
errors  which  may  have  been  committed  at  the  trial. 

[6]  It  must  be  conceded  that  there  has  been  a  very  general  concord- 
ance of  judicial  opinion  in  the  United  States  that  some  sort  of  cor- 
roboration of  a  confession  is  necessary  to  conviction,  and  this  concord- 
ance has  extended  to  federal  courts  as  well  as  elsewhere.  U.  S.  v. 
Williams,  1  Cliff.  5,  28  Fed.  Cas.  No.  16,707;  U.  S.  v.  Boese  (D.  C.) 
46  Fed.  917;  U.  S.  v.  Mayfield  (C.  C.)  59  Fed.  118;  Flower  v.  U. 
S.,  116  Fed.  241,  53  C.  C.  A.  271 ;  Naftzger  v.  U.  S.,  200  Fed.  494, 
118  C.  C.  A.  598;  Rosenfeld  v.  U.  S.,  202  Fed.  469,  120  C.  C.  A.  599. 
That  the  rule  has  in  fact  any  substantial  necessity  in  justice,  we  are 
much  disposed  to  doubt,  and  indeed  it  seems  never  to  have  become 
rooted  in  England.  Wigmore,  §  2070.  But  we  should  not  feel  at  lib- 
erty to  disregard  a  principle  so  commonly  accepted,  merely  because 
it  seems  to  us  that  such  evils  as  it  corrects  could  be  much  more  flex- 
ibly treated  by  the  judge  at  trial,  and  even  though  we  should  have  the 
support  of  the  Supreme  Court  of  Massachusetts  in  an  opposite  opinion. 
Com.  V.  Killion,  194  Mass.  153,  80  N.  E.  222,  10  Ann.  Cas.  911.  We 
start  therefore,  with  the  assumption  that  some  corroboration  is  neces- 
sary, and  the  questions  are  to  what  extent  must  it  go,  and  how  shall 
the  jury  deal  with  it  after  it  has  been  proved.  The  corroboration 
must  touch  the  corpus  delicti  in  the  sense  of  the  injury  against  whose 
occurrence  the  law  is  directed;  in  this  case,  an  agreement  to  attack 
or  set  upon  a  vessel.  Whether  it  must  be  enough  to  establish  the  fact 
independentljr  and  without  the  confession  is  not  quite  settled.  Not 
only  does  this  seem  to  have  been  supposed  in  some  cases,  but  that  the 
jury  must  be  satisfied  beyond  a  reasonable  doubt  of  the  corpus  delicti 
without  using  the  confessions,  before  they  may  consider  the  confes- 
sions at  all.  Gray  v.  Com.,  101  Pa.  380,  47  Am.  Rep.  733 ;  State  v. 
Laliyer,  4  Minn.  368  (Gil.  277) ;  Lambright  v.  State,  34  Fla.  564,  16 
South.  582;  Pitts  v.  State,  43  Miss.  472.  But  such  is  not  the  more 
general  rule,  which  we  are  free  to  follow,  and  tmder  which  any  corrob- 
orating circumstances  will  serve  which  in  the  judge's  opinion  go  to 
fortify  the  truth  of  the  confession.  Independently  they  need  not  es- 
tablish the  truth  of  the  corpus  delicti  at  all,  neither  beyond  a  reasonable 
doubt  nor  by  a  preponderance  of  proof.  U.  S.  v.  Williams,  supra; 
Flower  v.  U.  S.,  supra ;  People  v.  Badgley,  16  Wend.  (N.  Y.)  53 ;  Peo- 
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pie  V.  Jaehne,  103  N.  Y.  182,  199,  8  N.  E.  374;  Ryan  v.  State,  100 
Ala.  94, 14  South.  868 ;  People  v.  Jones,  123  Cal.  65,  55  Pac.  698. 

[B]  There  was  ample  corroboration  in  this  latter  sense  of  the  ex- 
istence of  an  agreement  to  attack  ships  outside  of  Daeche*s  confession. 
He  was  in  correspondence,  personal  and  by  letter,  with  Fay  and  Scholz 
at  about  the  time  in  question.  He  was  certainly  trying  to  learn  of  the 
place  where  or  the  means  whereby  he  could  get  high  explosives,  suitable 
to  their  plans.  Taken  alone  they  would  not  establish  the  conspiracy, 
but  they  give  great  probative  strength  to  the  confession,  and  indeed 
leave  not  the  least  doubt  of  his  guilt. 

[7]  The  last  question,  and  the  only  one  on  which  we  are  divided, 
touches  the  exception  to  the  charge  and  the  refusal  to  charge  as  re- 
quested. The  defendant  assumes  that  he  was  entitled  to  some  instruc- 
tion upon  the  question  of  corroboration.  As  we  have  already  held  that 
the  corroboration  need  not  establish  the  corpus  delicti,  at  most  the 
charge  need  only  have  been  that  the  jury  could  not  convict,  if  they  dis- 
believed the  corroboration  altogether.  The  rule  can  in  any  event  be  no 
more  than  that  a  confession  wholly  uncorroborated  will  not  serve; 
any  quantitative  measure  of  corroboration  we  mean  to  repudiate.  Now 
substantially  all  of  the  corroboration  the  jury  could  not  disbelieve, 
because  the  defendant,  who  took  the  stand,  conceded  that  it  was  true. 
He  swore  that  he  had  asked  Zinkemagel  for  dynamite,  that  he  had  sent 
the  telegram  to  Scholz  and  the  letter  to  Fay,  and  that  he  had  gone  to 
Liebau's.  The  jury  might  have  thought  that  the  corroboration 
amounted  to  Uttle,  but  they  could  not  legally  have  disbelieved  it.  As 
a  last  clutch  at  a  straw,  it  might  be  suggested  that  they  might  not  have 
thought  it  corroborated,  though  true.  We  cannot,  however,  engage 
in  such  subtleties.  The  judge  had  allowed  it  in  evidence,  because  it 
did  tend  to  corroborate  the  confession,  and  upon  that  question  of  law 
we  agree  with  him.  Again,  Jf  the  question  were  of  the  measure  of 
corroboration,  we  should  of  course  not  assume  to  determine  how 
much  weight  the  jury  might  give  it ;  but,  as  we  have  said,  the  question 
is  whether  there  was  any,  not  how  much.  The  judge  did  right  to  re- 
fuse the  charge,  because  it  was  not  applicable  to  the  conceded  facts; 
nor  was  his  charge  wrong,  unless  it  were  interpreted  as  a  direction  to 
disregard  conceded  facts,  an  absurd  interpretation  to  put  upon  it. 

Judgment  affirmed  on  the  first  indictment ;  reversed  on  the  second. 


(250  Fed.  572) 

HOUSTON  OIL  CO.  OF  TEXAS  et  al.  v.  STATE  OF  TEXAS  et  aL 

(ClrciUt  Court  of  Appeals,  llfth  Circuit.    March  28,  1918.    Rehearing  Denied 

April  16,  1918.) 

No.  3103. 

1.  Judgment  ^=»724 — Conclusiveness — Mattebs  Concluded. 

In  a  suit  by  an  oil  company  and  Its  receiver  against  a  lumber  company, 
the  title  of  the  oil  company  to  certain  timber  lands  was  adjudged  su- 
perior, and  the  lumber  company  was  directed  to  pay  over  a  fund  collected 

^=s»For  other  cases  see  samo  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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to  represent  timber  cut  Thereafter,  In  a  suit  to  which  the  lumber  com- 
pany was  not  a  party,  the  title  of  the  state  to  the  timber  lands  was  ad- 
judged superior  to  that  of  the  oil  company  on  ground  of  fraud  in  acquisi- 
tion of  land.  Held,  that  such  judgment  was  a  conclusive  adjudication 
entitling  the  state  to  the  fund  r^resenting  the  timber  cut. 

2.  Judgment  ^ss>739 — Oonclusiveness — ^Mattebs  Conoluded. 

In  such  case,  as  the  lumber  company  was  not  a  party  to  the  suit  by  the 
state  against  tlie  oil  company,  the  fact  that  no  Judgment  for  timber  cut: 
was  rendered  against  the  lumber  company  does  not  make  the  Judgment 
in  favor  of  the  state  an  adjudication  against  its  right  to  recover  the 
value  of  the  timber  cut;  the  oil  company  having  recovered  the  fund 
representing  sudi  timber. 

8.  Monet  Paid  ^=>1 — Volunteebs. 

Where  appellants  recovered  a  fund  representing  timber  cut  from  land  to 
which  the  state  had  the  superior  title,  appellants  are  not  entitled  to  any 
credit  for  recovery  of  such  fund;  the  exp^iditures  having  been  made 
voluntarily. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Bums,  Judge. 

Suit  by  the  Houston  Oil  Comply  of  Texas  and  its  receiver  against 
the  Thompson  &  Ford  Lumber  Company,  in  which  the  State  of  Texas 
filed  an  ancillary  bill.  From  a  judgment  for  the  State,  the  Houston 
Oil  Company  of  Texas  and  its  receiver  appeal.    Affirmed. 

H.  O.  Head,  of  Sherman,  Tex.,  and  T.  M.  Kennerly,  of  Houston, 
Tex.  (Peveril  O.  Settle,  of  Houston,  Tex.,  Head,  Dillard,  Maxey  & 
Head,  of  Sherman,  Tex.,  and  Kennerly,  Williams,  Lee  &  Hill,  of 
Houston,  Tex.,  on  the  brief),  for  appellants. 

William  A.  Vinson,  of  Houston,  Tex.,  B.  F.  Looney,  Atty.  Gen. 
and  G.  B.  Smedley,  Asst.  Atty.  Gen.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

BATTS,  Circuit  Judge.  The  controversy,  between  the  state  of 
Texas  and  the  Houston  Oil  Company  of  Texas,  is  over  a  fund  paid 
into  court  as  the  adjudged  value  of  certain  timber  taken  by  the  Thomp- 
son &  Ford  Lumber  Company  from  the  Dick  Walker  survey  in  Har- 
din county,  Tex. 

The  land,  belonging  to  the  common  school  fund  of  the  state,  was 
sold  under  a  statute  which  required  "settlement"  on  the  land,  that  the 
applicant  should  not  be  acting  in  collusion  with  others  for  the  purpose 
of  buying  the  land  for  any  other  person  or  corporation,  and  that  no 
other  person  should  be  interested  in  the  purchase.  The  law  authorized 
the  transfer  to  other  eligible  persons  who  would  become  settlers  and 
assume  the  obligations  of  the  original  purchaser  as  to  the  impaid  pur- 
chase price.  F.  M.  Wells,  who  was  substituted  as  the  purchaser,  ex- 
ecuted a  deed  to  P.  C.  Votaw.  P.  C.  Votaw  conveyed  to  John  T. 
Smith,  to  whom  a  patent  was  issued. 

After  the  conveyance  to  P.  C.  Votaw  two  claims  to  the  timber  arose, 
one  of  the  Thompson  &  Ford  Lumber  Company,  the  other  of  the  Hous- 

^ss>For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indezea 
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ton  Oil  Company  of  Texas.  Subsequently  the  state  of  Texas  asserted 
title  to  the  land,  including  the  timber.  The  Thompson  &  Ford  Lum- 
ber Company  claimed  the  timber  under  transfers  from  the  patentee 
Smith.  The  claim  of  the  Houston  Oil  Company  was  under  a  convey- 
ance of  the  timber  by  C.  M.  Votaw  to  the  Kirby  Lumber  Company ;  C. 
M.  Votaw  claiming  that  he  was  the  owner  of  the  land  and  timber, 
and  that  P.  C.  Votaw  merely  held  title  for  him.  The  state  of  Texas 
claimed  both  the  land  and  timber,  asserting  that  there  was  a  collu- 
sive agreement  between  F.  M.  Wells,  the  substitute  purchaser,  and  C. 
M.  Votaw,  by  which,  in  violation  of  the  law  under  which  the  sale  was 
made,  both  became  interested  in  the  land,  which  entitled  the  state  to 
cancel  the  patent  and  repossess  the  land  and  timber.  The  Thompson 
&  Ford  Lumber  Company  removed  from  the  land  1,150,532  feet  of 
pine  timber.  At  the  time  a  suit  was  pending  in  the  United  States  Dis- 
trict Court,  brought  by  the  Houston  Oil  Company  of  Texas  and  its 
receiver,  against  the  Thompson  &  Ford  Lumber  Company,  by  inter- 
vention in  the  receivership  of  the  Houston  Oil  Company  of  Texas,  to 
recover  about  15,000  acres  of  land,  including  the  Dick  Walker  survey. 
After  the  removal  of  the  timber  the  pleadings  were  amended  to  in- 
clude a  demand  for  the  value  of  the  timber  cut.  Judgment  was  ren- 
dered in  favor  of  the  plaintiffs  for  $5,752.62 ;  the  value  of  the  timber 
taken  at  $5  per  1,000  feet.  The  recovery  was  based  upon  proof  of 
the  allegation  of  the  Houston  Oil  Company  that  the  conveyance  to  P. 
C.  Votaw,  under  whom  Smith  and  the  defendant  held,  was  in  tnist 
for  C.  M.  Votaw,  under  whom  plaintiff  held,  and  that  defendant  was 
affected  with  notice.  This  judgment  on  appeal  to  this  court  was  af- 
firmed (223  Fed.  1000,  139  C.  C.  A.  376). 

On  December  27,  1912,  the  state  of  Texas  filed  a  suit  in  the  district 
court  of  Travis  county  against  the  Houston  Oil  Company,  the  Kirby 
Lumber  Company,  the  Maryland  Trust  Company,  and  others  (nei- 
ther John  T.  Smith  nor  the  Thomi>son  &  Ford  Lumber  Company  being 
a  party)  for  a  number  of  tracts  of  land,  one  of  which  was  the  Walker 
survey.  In  the  petition  it  was  alleged  that  the  defendants  had  "cut  and 
unlawfully  taken  from  said  land  valuable  timber,"  and,  by  an  amend- 
ment, that  the  defendants,  prior  to  the  issuance  of  an  injunction  there- 
in, had  been  cutting  and  removing  timber  from  the  land.  It  was  al- 
leged that  the  injunction  issued  had  been  so  modified  as  to  allow  the 
defendant,  the  Houston  Oil  Company  to  cut  timber  from  certain  of 
the  land,  the  money  from  the  sale  to  be  deposited  in  bank  to  await  the 
result  of  the  suit,  and  to  be  paid  to  plaintiff  if  it  recovered  judgment 
for  the  land.  The  plaintiff  prayed  for  judgment  for  title  to  jdl  the 
land  sued  for,  and  for  its  damages,  and  that  defendants  be  required 
to  pay  for  all  the  timber  cut.  Judgment  was  rendered  for  the  defend- 
ants as  to  all  the  land  except  the  Walker  survey.  As  to  this  survey, 
it  was  adjudged: 

That  the  state  of  Texas  **do  have  and  recover  from  defendants  the  title  and 
possession  ♦  ♦  ♦  of  the  land  known  as  the  Dick  Walker  survey  No.  2, 
certificate  No.  668,  patented  by  the  state  of  Texas  to  John  T.  Smith,  ♦  *  • 
and  that  the  state  have  its  writ  of  possession  therefor  as  against  said  defend- 
ants." 
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Judgment  was  then  against  the  state  for  the  other  tracts  of  land; 
and,  after  a  description  in  the  judgment  of  land  which  did  not  include 
the  Walker  survey,  it  was  decreed : 

That  plaintiff  "take  nothing  by  tliis  suit  as  against  either,  any  or  all  of  the 
defendants,  either  upon  its  claim  for  damages  for  timber  cut  or  taken  from 
the  lands  or  any  of  them  hereinbefore  described,  ♦  ♦  ♦  and  that  as  to 
each  ♦  ♦  ♦  of  said  claims  the  said  defendants  each  and  all  be  and  they 
are  hereby  discharged  hence  without  day." 

In  the  findings  upon  which  the  Travis  county  judgment  was  based 
were  the  following : 

(4)  It  does  not  appear  from  the  facte  of  the  case  that  the  defendants  or 
any  of  the  defendante  hold  section  2,  survey  668,  Dick  Walker,  grantee,  situ- 
ated in  Hardin  county,  through  any  regular  chain  of  title  or  by  any  deed  of 
conveyance  whatever.  It  further  appears  from  the  pleadings  of  the  defend- 
ante that  they  have  not  disclaimed  as  to  said  section.  It  further  appears  that 
the  patentee  of  said  section  is  not  a  party  to  this  suit    I  therefore  conclude: 

(a)  That  the  facte  as  set  out  in  paragraph  XXXI  of  the  findings  of  fact 
are  such  as  will  authorize  the  state  to  cancel  the  patent  and  recover  the  title 
to  said  section  as  against  all  parties  having  notice  or  charged  with  notice 
of  the  collusive  agreement  sot  out  In  said  findings  of  fact 

(b)  That  the  patentee  of  said  section  not  being  a  party  to  the  suit,  and  it 
not  affirmatively  appearing  that  the  defendante  hold  under  any  chain  of 
title  from  the  patentee,  the  state  is  not  authorized  in  this  suit  to  a  judgment 
canceling  the  patent  to  said  section. 

(c)  That  under  the  facte  of  this  case  with  reference  to  said  section  of  land 
the  burden  rested  upon  the  defendant,  the  Houston  Oil  Company  of  Texas,  to 
show  that  it  had  no  notice  of  the  collusive  agreement  between  said  Wells  and 
Votew,  and  the  defendant  having  failed  to  discharge  such  burden.  It  will  be 
presiuned  to  have  had  notice  of  8u<4i  collusive  agreement. 

(d)  That  the  state  Is  entitled  to  recover  against  the  defendante  in  this 
suit  whatever  right,  title,  or  Interest  they  may  own  In  and  to  said  section. 

[1]  After  the  affirmance  of  the  judgment  in  the  case  of  Houston 
Oil  Company  of  Texas  and  its  receiver  against  Thompson  &  Ford 
Lumber  Company,  the  state  of  Texas  filed  therein  an  ancillary  bill 
claiming  the  $5,752.62  (the  value  of  the  timber  cut  from  the  Walker 
survey,  for  which  judgment  had  been  rendered  against  the  Thompson 
&  Ford  Lumber  Company),  with  interest,  the  total  amounting  at  the 
time  to  $6,605.97.  This  amount  was  placed  in  the  registry  of  the 
court  to  be  paid  to  the  party  found  entitled  to  it.  On  a  trial  a  decree 
was  rendered  by  the  District  Judge  awarding  the  fund  to  the  state  of 
Texas.    From  this  judgment  the  appeal  is  taken. 

Upon  the  trial  the  pertinent  parts  of  the  pleadings,  findings,  and 
judgment  in  the  Travis  county  case  were  introduced  in  evidence.  It 
was  agreed  that  in  the  case  of  Receiver  v.  Thompson  &  Ford  Lumber 
Company  it  had  been  claimed  and  proved  that  P.  C.  Votaw  and  John 
T.  Smith  held  the  survey  in  trust  for  C.  M.  Votaw,  and  that  the  title 
of  C.  M.  Votaw  to  the  timber  had  passed  to  the  Houston  Oil  Company. 
It  was  agreed  that  the  claim  of  the  Thompson  &  Ford  Lumber  Com- 
pany had  been  adverse  to  the  title  of  the  Houston  Oil  Company. 

The  judgment  rendered  in  the  case  of  Houston  Oil  Company  v. 
Thompson  &  Ford  Lumber  Company  determined  the  superiority  of 
the  title  of  the  Houston  Oil  Company  to  that  of  the  lumber  company 
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to  the  timber  on  the  Walker  survey.  The  judgment  rendered  in  the 
district  court  of  Travis  county  determined  tiie  superiority  of  the  title 
of  the  state  of  Texas  to  that  of  the  Houston  Oil  Company,  both  to 
the  timber  and  the  land.  John  T.  Smith  was  not  a  party  to  the  Travis 
county  suit,  and  the  patent  to  him  has  not  been  canceled.  The  Houston 
Oil  Company,  however,  is  not  in  position  either  to  claim  rights  under 
that  patent  or  to  set  up  that  there  is  an  outstanding  title.  There  is  a 
conclusive  judgment  in  favor  of  the  state  against  it  for  the  land. 
While  the  patent  to  the  land  has  not  been  canceled,  and  no  judgment 
has  been  rendered  against  the  patentee  for  the  land,  either  in  favor 
of  the  state  or  any  one  else,  the  facts  relied  upon  by  the  Houston  Oil 
Company  to  recover  against  the  Thompson  &  Ford  Lumber  Com- 
pany, and  upon  which  its  judgment  was  based,  negative  the  title  of  the 
patentee  to  the  land,  and  the  claim  to  the  timber  which  he  once  as- 
serted, and  which  was  acquired  by  the  Thompson  &  Ford  Lumber 
Company,  has  been  adjudged  invalid.  No  one  claims  the  timber  ex- 
cept the  state  of  Texas  and  the  Houston  Oil  Company.  The  effect  of 
the  suit  against  the  Thompson  &  Ford  Lumber  Company  was  not  to 
vest  a  new  title  in  the  Houston  Oil  Company,  but  to  adjudicate  that 
the  title  asserted  by  the  lumber  company  against  the  Oil  Company 
was  not  good.  The  judgment  of  the  state  of  Texas  against  the  Hous- 
ton Oil  Company  was  predicated  upon  fraud  in  the  acquisition  of  the 
land  by  the  purchaser  under  whom  the  company  claimed;  and  re- 
covery under  the  allegations,  and  evidence  and  legal  presumptions  sus- 
taining the  allegations,  carried  with  it,  not  alone  title  to  the  land,  but, 
as  well,  the  right  as  against  the  Houston  Oil  Company  to  recover  the 
timber  and  any  available  proceeds  of  timber.  The  judgment,  in  so 
far  as  the  Houston  Oil  Company  is  concerned,  is  conclusive  as  to 
any  right  that  it  might  have  had  arising  from  any  source  whatever. 

[2]  The  appellant  contends  that  the  Travis  county  judgment  is  an 
adjudication  against  the  rights  of  the  state  with  reference  to  the  tim- 
ber on  the  Walker  survey.  The  Thompson  &  Ford  Lumber  Company 
was  not  a  party  to  that  suit.  Judgment  was  asked  for  the  value  of 
the  timber  taken  by  the  defendants.  No  judgment  was  asked,  and 
none  could  have  been  properly  asked,  for  timber  other  than  that  taken 
by  the  defendants.  No  recovery  could  have  been  had  against  the 
Houston  Oil  Company  for  timber  cut  by  the  Thompson  &  Ford  Lum- 
ber Company  from  the  Walker  survey.  The  timber  had  not  been  taken 
by  virtue  of  any  right  under  which  the  oil  company  claimed,  but  under 
claims  antagonistic  to  those  of  the  oil  company.  The  oil  company  did 
not  at  the  time  have  in  its  possession  the  proceeds  of  any  timber  cut 
from  the  land.  The  value  of  the  timber  taken  by  the  Thompson  & 
Ford  Lumber  Company  was  not  sued  for  in  that  case,  and  was  not, 
incidentally  or  otherwise,  considered  therein.  Appellants'  plea  of  res 
ad  judicata  cannot  be  sustained. 

[3]  The  appellants  insist  that  the  market  value  of  the  timber  was  not 
more  than  $2.50  or  $5  per  thousand,  and  that  the  recovery  of  the  state 
should  be,  in  any  event,  limited  to  this  value.  A  fund  has  been  created 
by  the  payment  by  Thompson  &  Ford  Lumber  Comi>any  to  take  the 
place  of  the  timber  cut  by  them.    The  state  owned  the  timber,  and  is 
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entitled  to  the  fund.    Appellants  claim  a  credit  for  expenses  incurred 
in  recovering  the  fund.    The  state  cannot  be  bound  by  expenditures 
voluntarily  made  in  its  behalf,  or  incidentally  resulting  in  its  benefit, 
in  the  absence  of  a  law  authorizing  the  expenditures. 
The  judgment  is  affirmed. 


(250  Fed.  677) 

THE  GULFPORT. 

(Circuit  Ourt  of  Appeals,  Fifth  Circuit    April  2,  1918.) 

1.  ADUntALTT  ^=»12-^URI8DICTION — "MABITIME  CONTBACT" — "SALVAGE   SeEV- 

ICE." 

While  a  tog  was  In  a  sectional  dry  dock  In  the  Mobllei  river,  owned  by 
Ubelant,  for  repairs,  certain  sections  of  the  dock  In  which  the  tug  lay 
were  driven  by  a  violent  storm  across  the  river  and  upon  land  above  the 
ordinary  high-water  mark.  Libelant  contracted  with  the  owner  to  replace 
the  tug  In  the  river,  the  question  of  liability  therefor  to  be  later  deter- 
mined. Held,  that  the  contract  was  a  "maritime"  one,  and  the  service 
one  of  '^salvage,"  so  that  suit  to  recover  therefor  was  within  the  admiralty 
Jurisdiction. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases>  First  and 
Second  Series,  Maritime  Contract;    Salvage  Service.] 

2.  Wharves  ^=s>13 — Bailee — ^Rights  of. 

Where  sections  of  libelant's  dry  dock  on  which  a  tug  was  resting  were 
blown  from  their  mooring  onto  the  shore  above  high- water  marlc,  libelant 
being  a  bailee  whose  possession  was  lost  through  act  of  Grod,  the  bailor, 
the  owner  of  the  tug,  Is  responsible  for  expenses  necessarily  Incurred  by 
libelant  In  retaking  possession  of  the  vessel. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Alabama ;  Robert  T.  Ervin,  Judge. 

Libel  by  the  Ollinger  '&  Bruce  Dry  Dock  Company  against  the  tug 
Gulf  port,  claimed  by  the  Gulf  port  Towing  Company.  From  a  de- 
cree for  the  libelant  (243  Fed.  676),  claimant  appeals.    Affirmed. 

Palmer  Pillans,  of  Mobile,  Ala.  (James  A.  Leathers,  of  Gulfport, 
Miss.,  on  the  brief),  for  appellant. 

D.  P.  Bestor,  Jr.,  Harry  T.  Smith,  and  William  G.  Caffey,  all  of 
Mobile,  Ala.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  is  an  appeal  by  the  claimant  of  the 
tug  Gulfport  from  a  decree  against  that  vessel  rendered  on  a  libel  in 
admiralty  which  disclosed  the  following  state  of  facts :  The  libelant 
owned  and  operated  dry  docks  located  on  the  east  bank  of  the  Mobile 
river,  one  of  which  was  made  up  of  seven  sections,  which  could  be 
operated  jointly  as  one  dock  or  separately  and  in  different  combina- 
tions according  to  the  size  of  the  vessel  to  be  docked.  On  or  about 
June  28,  1916,  the  libelant,  at  the  request  of  the  owner  of  the  tug  Gulf- 
port, for  a  stated  price  raised  it  on  three  sections  of  this  dry  dock, 
and  agreed  for  the  tug  to  remain  there  for  a  stipulated  price  per  day 

^s»For  other  casM  mo  nme  topic  &  KBY-NUMBER  in  all  Key-Numbered  Dlgeets  6  Indexes 
162  O.O.A.— 38 
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while  it  was  undergoing  repairs  which  were  to  be  made  by  the  libelant 
and  a  ship  repair  company  of  Mobile;  the  master  and  crew  of  the 
tug  to  remain  on  it  while  it  was  docked,  and  the  repairs  to  be  done 
under  the  direction  of  the  master.  On  July  5,  1916,  while  the  tug  was 
so  docked  for  the  purpose  stated,  a  hurricane  of  great  violence  caused 
the  three  sections  of  dock  which  had  the  tug  on  them  to  break  away 
from  their  moorings,  and  the  wind  and  the  waves  carried  them  from 
where  they  had  been  on  the  east  side  of  the  Mobile  river  up  the  river 
for  about  a  mile  and  left  them  aground,  with  the  tug  still  on  them, 
in  the  marsh  on  the  west  side  of  the  river,  where  they  were  when  the 
storm  ended.  The  land  on  which  the  three  sections  of  the  dock,  with 
the  tug  resting  thereon,  were  left  stranded,  belonged  to  a  railway  com- 
pany, which  would  not  permit  their  removal  until  the  libelant  had 
agreed  to  be  responsible  for  all  damage  done  to  the  dock  and  tug  in 
the  floating  and  removal  thereof  and  to  restore  the  property  to  its 
previous  condition.  The  work  of  floating  and  removing  the  stranded 
sections  of  the  dry  dock,  with  the  tug  still  thereon,  was  done  by  a 
contractor  employed  by  the  libelant  alter  the  latter  had  entered  into 
a  written  contract  with  the  owner  of  the  tug,  which,  after  reciting  the 
latter's  denial  of  liability  for  any  part  of  the  expense  of  getting  afloat 
the  stranded  sections  of  dock  with  the  tug  thereon,  stipulated  that 
such  owner  was  not  to  interfere  in  any  way  with  the  doing  of  that 
work,  that  it  suflfered  and  permitted  the  libelant,  through  a  named  con- 
tractor, who  had  agreed  to  remove  the  three  sections  with  the  tug  on 
them  for  $11,300,  and  to  handle  and  conduct  the  matter  as  though  the 
tug,  as  well  as  the  three  sections  of  dock,  were  its  property,  and  that, 
if  thereafter  it  should  he  determined  that  the  owner  of  the  tug  was 
liable  to  pay  part  of  the  expense  and  cost,  then  the  amount  of  its  lia- 
biUty  should  be  taken  as  $7,700;  the  contract  stating: 

"It  being  the  purpose  and  intent  of  this  agreement  that  the  only  matter 
open  for  litigation  between  the  parties  hereafter  is  the  fact  of  liability  vel  non, 
it  being  agreed  that  if  the  towing  company  (the  owner  of  the  tug)  should  be 
held  liable,  then  tlie  measure  of  such  liability  is  fixed  hereby,  and  no  evidence 
need  be  adduced  to  fix  the  measure  otherwise." 

Thereafter  the  libelant,  through  the  contractor  mentioned,  floated 
from  the  place  where  they  were  stranded  the  three  sections  of  dock, 
with  the  tug  thereon,  by  means  of  a  coflferdam  constructed  around  them, 
and  after  they  were  so  floated  the  libelant  returned  the  three  sections 
of  dock  to  their  former  site  on  the  east  side  of  the  river,  and  the  nec- 
essary repairs  originally  intended  to  be  made  on  the  tug  were  there- 
after made  by  its  owner  while  it  rested  on  the  three  sections  of  dock. 
The  libel  as  it  was  amended  contained  the  following  averment: 

"That  during  the  period  from  July  5,  1917,  up  to  and  including  the  date  on 
which  said  tug  Gulf  port  was  finally  floated  as  hereinafter  averred,  equinoctial 
or  West  Indian  hurricanes  were  liable  to  occur  in  this  vicinity,  as  such 
period  was  the  storm  period  of  the  year  in  which  storms  of  the  diaracter 
which  stranded  said  dock  and  tug  were  likely  to  occur  hereabouts,  and  libelant 
avers  that  during  said  time  said  tug  Gulfi^ort  was  in  a  position  of  danger  and 
further  injury,  and  libelant  further  avers  that  the  day  after  said  do<^  and 
tug  were  so  floated,  on  or  about  the  first  part  of  October,  one  of  sudi  equi- 
noctial or  West  Indian  hurricanes  or  storms  did  in  fact  occur  in  Mobile,  which 
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would  hare  seriouslj  damaged  said  dock  and  fug  had  they  not  have  been  pre- 
viously removed  and  rendered  secure  and  safe  at  the  plant  of  libelant" 

After  the  overruling  of  exceptions  to  the  libel  as  amended,  an  an- 
swer to  it  was  filed  which  admitted  all  its  averments  except  the  above- 
quoted  one  as  to  the  tug  being  endangered.  The  testimony  of  the 
president  of  the  libelant  was  the  only  evidence  adduced.  His  testimony 
tended  to  prove  the  following:  That  the  period  between  July  5th 
and  the  date  of  the  floating  of  the  three  sections  of  dock  with  the  tug 
on  them  was  the  one  known  in  that  locality  as  the  period  for  West 
Indian  hurricanes  and  equinoctial  storms ;  that  a  storm  of  very  great 
violence  and  intensity  occurred  a  few  days  after  such  floating  was 
effected ;  that  sections  of  the  dry  dock  other  than  the  three  on  which 
the  tug  rested  were  moved  by  the  July  storm  up  the  river  and  into  the 
marsh  on  the  east  side  about  the  same  distance  from  the  hank  of  the 
river  as  the  three  which  carried  the  tug,  but  the  latter  sunk  deeper  in 
the  mud,  and  it  was  more  difficult  and  expensive  to  get  them  floated 
with  the  tug  on  them ;  and  that  neither  of  the  three  sections  of  dock 
supporting  the  tug  nor  the  tug  was  damaged  by  the  storm  which  oc- 
curred a  few  days  after  they  were  floated. 

[  1  ]  The  claimant  moved  the  dismissal  of  the  amended  libel  on  the 
ground : 

"That  the  sections  of  dry  dock  with  the  tug  on  them  were  carried,  by  the 
great  hurricane  which  threw  them  up  there,  high  and  dry  ashore,  above  and 
beyond  ordinary  high-water  mark,  so  that  the  service  rendered  by  libelant 
•    ♦    ♦    was  a  land  service,  and  not  a  maritime  service." 

It  may  be  asstuned  that  the  ground  stated  was  well  founded  in  fact, 
though  no  more  was  shown  as  to  the  location  of  the  three  sections  of 
dry  dock  with  the  tug  on  them  than  that  they  were  in  the  part  of  the 
marsh  on  the  west  side  of  the  Mobile  river  which  belonged  to  a  named 
railway  company ;  it  not  being  disclosed  by  either  the  libel  or  the  evi- 
dence that  they  were  entirely  above  and  beyond  ordinary  high-water 
mark.  We  are  not  of  opinion  that  the  fact,  if  it  was  a  fact,  that  the 
storm  left  them  aground  above  ordinary  high-water  mark,  deprived  the 
service  rendered  of  its  maritime  character.  The  counsel  for  the  ap- 
pellant refers  us  to  a  text-book  definition  of  a  salvage  service  which 
states  as  an  element  of  such  a  service  the  location,  either  in  navigable 
waters  or  on  the  shore  thereof,  of  the  maritime  property  saved  or 
helped  to  he  saved,  and  contends  that  such  property  when  above  or- 
dinary high-water  mark  is  not  on  the  shore,  which  is  the  ground  be- 
tween ordinary  high-water  mark  and  low-water  mark.  It  is  very 
much  to  be  doubted  whether  the  framer  of  the  definition  intended  to 
use  the  word  "shore"  in  the  technical  sense  which  it  has  acquired  in 
the  law,  especially  in  the  matter  of  determining  the  location  of  the 
boundary  between  land  under  navigable  water  and  adjacent  land  own- 
ed by  another  proprietor,  rather  than  to  describe  the  coast  or  land  ad- 
jacent to  the  sea  or  other  navigable  water,  not  limited  to  that  below 
ordinary  high-water  mark.  However  that  may  be,  we  are  not  advised 
of  any  authoritative  judicial  ruling  which  indicates  that  the  circum- 
stance that  the  stranding  or  grounding  of  a  vessel  leaves  it  above  ordi- 
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nary  high-water  mark  has  the  effect  of  preventing  its  being  the  sub- 
ject of  a  salvage  or  other  maritime  service.  A  service  rendered  in 
restoring  a  vessel  so  placed  to  the  element  in  which  alone  it  is  of  use, 
from  which  it  was  forced  by  the  violence  of  a  storm,  is  of  a  nature 
to  facilitate  or  render  possible  the  continuance  of  its  use  as  an  instru- 
ment of  navigation.  The  service  is  as  closely  related  to  navigation  as 
the  furnishing  of  necessary  supplies  to  a  vessel  or  the  making  of  neces- 
sary repairs  upon  one.  Such  services  are  maritime  ones.  The  steam- 
ship Jefferson,  215  U.  S.  130,  142,  143,  30  Sup.  Ct.  54,  54  L.  Ed.  125, 
17  Ann.  Cas.  907. 

The  rescue  of  stranded  or  grounded  vessels  is  a  common  form  of 
salvage  service.  So  far  as  we  are  advised,  the  contention  that  a  ves- 
sel ceases  to  be  the  subject  of  such  a  service  as  a  result  of  the  circum- 
stance that  a  storm  of  which  it  was  the  victim  was  of  such  violence 
as  to  force  and  leave  it  aground  above  ordinary  high-water  mark  is 
made  in  the  instant  case  for  the  first  time.  There  has  not  been  sug- 
gested any  reason  which  seems  to  us  at  all  convincing  to  support  the 
conclusion  that  it  would  be  in  contravention  of,  or  out  of  harmony 
with,  the  public  policy  evidenced  by  the  law  of  salvage  to  permit  the 
allowance  df  compensation  and  reward  for  the  voluntary  saving  of 
marine  property  cast  by  the  violence  of  the  sea  just  above  ordinary 
high-water  mark.  To  withhold  such  recompense  from  one  voluntarily 
effecting  such  a  rescue,  it  seems,  would  amount  to  giving  effect  to  an 
arbitrary  distinction  in  the  absence  of  anj  substantial  difference  be- 
tween the  service  rendered  and  another  like  it  which  unquestionably 
would  be  classified  as  a  salvage  one.  It  is  not  necessary  to  determine 
whether  the  service  in  question  would  have  had  all  the  elements  of  a 
salvage  one  if  it  had  been  rendered  voluntarily  and  not  imder  a  con- 
tract. That  it  was  a  maritime  one  is  enough  to  entitle  the  libelant  to 
invoke  the  jurisdiction  of  a  court  of  admiralty  to  enforce  the  liability 
claimed  to  have  been  incurred  by  the  rendition  of  the  service  in  the 
circumstances  stated. 

[2]  It  was  as  a  bailee  that  the  Qwner  of  the  dry  dock  was  in  posses- 
sion of  the  tug.  The  storm  had  the  effect  of  depriving  the  bailee  of 
the  possession  of  both  the  tug,  the  subject  of  the  bailment,  and  the 
three  sections  of  dry  dock  upon  which  it  rested.  This  loss  of  posses- 
sion was  attributable  to  an  act  of  God,  and  not  to  any  fault  or  n^li- 
gence  of  the  bailee.  The  bailee  not  being  under  a  duty  to  r^ain 
possession  of  bailed  property  so  taken  from  it,  the  bailor  is  chargeable 
with  the  expense  necessarily  incurred  to  accomplish  this  result.  Wil- 
liamson V.  Phillipoff,  66  Fla.  549,  64  South.  269,  52  L.  R.  A.  (N.  S.) 
412;  Fairmont  Coal  Co.  v.  Jones  &  Adams  Co.,  134  Fed.  711,  67  C. 
C.  A.  265. 

The  conclusion  is  that  the  tug  was  chargeable  for  the  reasonably 
necessary  expense  of  floating  it,  and  that  the  court  properly  adjudged 
against  it  the  agreed  amount  of  that  expense. 

The  decree  is  aflfirmed. 
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(250  Fed.  581) 

POSTAL  TELEGRAPH-CABLE  CO.  v.  DARROW. 

(arcuit  Court  of  Appeals,  Third  Circuit    AprU  29,  1918^ 

No.  2314. 

1.  Trial  <S=>142 — Jury  Qihestion. 

Where  only  one  finding  Is  possible  under  the  evidence,  the  matter 
should  be  decided  by  the  court,  although,  U  opposite  Inferences  can  be 
drawn,  the  question  Is  one  for  the  jury. 

2.  Covets  ^=:»323 — ^DivERsm  of  Citizenship — ^Evidencb. 

Evidence  on  the  question  whether  the  husband  of  plaintiff,  a  resident  of 
Pennsylvania,  was  in  the  employ  of  defendant,  a  New  York  corporation, 
at  the  time  he  met  his  death,  held  to  conclusively  show  that  he  was  em- 
ployed by  a  Pennsylvania  corporation,  so  there  was  no  diversity  of  citi- 
zenship, giving  the  federal  District  Court  jurisdiction. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania ;  Chas.  B.  Witmer,  Judge. 

Action  by  Jessie  G.  Darrow,  a  citizen  and  resident  of  the  state  of 
Pennsylvania,  against  the  Postal  Telegraph-Cable  Company,  a  citizen 
and  resident  of  the  state  of  New  York.  There  was  a  judgment  for 
plaintiff  (229  Fed.  314),  and  defendant  brings  error.    Reversed. 

Walter  L.  Hill  and  Knapp,  O'Malley,  Hill  &  Harris,  all  of  Scranton, 
Pa.,  for  plaintiff  in  error. 

R.  W.  Archbald,  of  Scranton,  Pa.,  and  Paul  J.  Sherwood,  of  Wilkes- 
Barre,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  Willis  Darrow  was  a  lineman  in  the 
employ  of  the  Postal  Telegraph-Cable  Company.  While  working 
among  the  wires  on  a  line  near  the  town  of  Summerville,  in  the  State 
of  Pennsylvania,  Darrow  fell  and  was  killed.  The  circumstances  tend 
to  show  that  an  electric  shock  was  the  cause  of  his  fall. 

Jessie  G.  Darrow,  the  widow  of  Willis  Darrow,  brought  this  action 
to  recover  damages  for  the  death  of  her  husband,  alleging  that  her 
husband  was  the  servant  of  the  defendant  and  charging  the  defendant 
with  negligence  in  failing  to  perform  its  duty  as  master  to  warn  him 
of  the  latent  dangers  of  his  emplo)mient.  The  verdict  was  for  the 
plaintiff.    The  defendant  sued  out  this  writ  of  error. 

The  plaintiff  was  a  citizen  of  the  State  of  Pennsylvania;  the  de- 
fendant a  corporation  of  the  State  of  New  York.  Juri«?diction  of  the 
District  Court  was  based  upon  this  diversity  of  citizenship.  The  de- 
fendant challenged  the  court's  jurisdiction  by  attacking  the  service  up- 
on the  return  of-  the  writ,  and,  failing  in  this,  by  moving  for  binding 
instructions.  The  court  refused  the  motion  and  submitted  the  issue  to 
the  jury.    The  refusal  of  the  motion  is  assigned  as'  error. 

The  corporation  sued  is  the  Postal  Telegraph-Cable  Company,  a 
corporation  of  the  State  of  New  York.  The  plaintiff  charges  in  her 
statement  that  this  corporation  ccwnprises  the  great  telegraph  and  cable 

^s»For  other  cases  see  same  topic  &  KBT-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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system  extending  over  a  large  part  of  the  world,  with  which  all  are 
familiar;  that  it  is  engaged  in  business  in  the  judicial  district  of  the 
trial  court — ^the  Middle  District  of  Pennsylvania — wherein  its  offices 
are  located  and  its  telegraph  lines  are  stretched  and  extended ;  that  it 
there  employed  Darrow  as  a  lineman  and  set  him  to  work  on  its  line, 
from  which  he  fell  and  was  killed  by  reason  of  its  negligence. 

The  defendant  (which  for  convenience  we  shall  call  the  New  York 
corporation)  denies  that  it  is  the  telegraph  and  cable  system  alluded  to 
in  the  plaintiff's  statement,  but  maintains  on  the  contrary  that  it  is  only 
a  part  of  or  a  unit  in  the  described  system;  that  this  system  is  com- 
posed of  thirty-eight  separately  created  and  independently  maintained 
telegraph  corporations,  many  of  which  have  the  corporate  name  of 
Postal  Telegraph-Cable  Company,  by  which  name  the  system  also  is 
known ;  that  among  these  corporations  is  the  Postal  Telegraph-Cable 
Company,  a  corporation  of  the  State  of  Pennsylvania  (which  we  shall 
hereafter  refer  to  as  the  Pennsylvania  corporation) ;  that  this  corpo- 
ration owns  and  maintains  the  line  in  Pennsylvania ;  that  it  was  E^r- 
row's  employer ;  and  that  if  Darrow's  death  was  due  to  negligence,  it 
was  the  negligence  of  the  Pennsylvania  corporation  and  not  the  negli- 
gence of  the  New  York  corporation. 

To  this  contention  the  plaintiff  repUes  (as  stated  by  the  court  in  its 
charge) : 

"That  the  Pennsylvania  company  Is  only  a  unit  of  the  system  of  the  defaid- 
ant  (New  York)  company  and  holds  a  subordinate  position,  being  ^ut  a  means 
or  instrument  in,  furthering  the  business  of  the  major  corporaticm,  the  de- 
fendant New  York  company,  or,  that,  in  other  words,  the  local  Pennsylvania 
corporation  is  merely  the  agency  of  the  foreign  T?orporation,  in  conducting  its 
business  in  this  state,  and  that  the  latter,  the  New  York  corporation,  is  there- 
fore engaged  in  business  here." 

The  question  is :  Which  of  the  two  corporations,  bearing  the  same 
name,  was  Darrow's  employer?  The  determination  of  this  question 
involves,  of  course,  the  identity  or  diversity  of  citizenship  of  the  real 
I)arties  to  the  controversy,  and  goes  directly  to  the  jurisdiction  of  the 
court. 

[1]  If  the  issue  of  employment  arose  out  of  conflicting  testimony 
which  would  sustain  a  finding  that  either  one  corporation  or  the  other 
was  the  employer  of  Darrow,  the  issue  was  properly  submitted  to  the 
jury  and  its  finding  is  conclusive.  But  if  the  testimony  did  not  admit 
of  opposite  inferences  and  would  sustain  but  one  finding,  the  issue 
should  have  been  decided  by  the  court  on  the  motion  for  binding  in- 
structions. 

[2]  In  view  of  the  gravity  of  the  question,  we  have  given  the  evi- 
dence very  full  and  very  careful  consideration.  As  the  question  is 
purely  one  of  fact,  we  shall  state  the  evidence  only  in  outline. 

It  is  important  in  the  very  beginning  to  distinguish  between  the  Pos- 
tal Telegraph-Cable  system  and  the  component  corporate  parts  of  the 
system  which  bear  the  same  name,  and  to  distinguish  also  between  the 
assertions  of  pleadings  and  the  evidence  in  respect  thereto.  The  plain- 
tiff, in  declaring  against  the  New  York  corporation,  avers  that  it  "com- 
prises" the  system  and  treats  it  as  maintaining  and  operating  the  sys- 
tem's lines  wherever  they  go,  either  directly  by  its  own  servants  or  in- 
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directly  by  the  agency  of  subsidiary  corporations.  It  is  upon  the  theory 
that  the  New  York  corporation  is  the  system,  or,  in  fact,  operates  the 
system,  that  the  plaintiff  relies  for  proof  that  the  New  York  corpora- 
tion was  Darrow's  employer.  We  think  the  evidence  shows  the  sys- 
tem to  be  something  very  different. 

The  Postal  Telegraph-Cable  system  is  not  a  corporation.  It  is  in  no 
sense  a  legal  entity.  So  far  as  appears,  it  is  without  physical  property 
and  is  not  engaged  in  building,  maintaining,  or  operating  telegraph  lines. 
Nor  is  there  evidence  that  it  is  otherwise  a  body  having  shares  of  its 
own  or  owning  and  holding  shares  of  other  companies  by  which  it 
controls  them.  It  is  an  organization  or  rather  an  arrangement  by 
which  thirty-eight  separately  incorporated  though  similarly  owned  cor- 
porations conduct  the  business  of  transmitting)  telegraphic  messages 
through  and  beyond  the  states  of  their  domicile.  Neither  the  system 
nor  the  unusual  number  of  corporations  composing  it  appears  to  be  a 
device  by  which  to  evade  liability ;  it  appears  rather  to  be  an  arrange- 
ment based  upon  practical  considerations  growing  out  of  the  size  of  the 
business  and  the  peculiar  character  of  the  business.  These  doubtless 
include  the  same  that  affect  other  large  enterprises  extending  through 
many  states  and  that  tend  to  favor  a  multiplicity  of  local  corporate 
bodies  by  which  to  carry  on  one  comprehensive  undertaking,  such  as 
the  variety  of  state  laws  affecting  taxation,  imposing  limitations  upon 
foreign  corporations,  and  subjecting  foreign  corporations  to  suits  by 
foreign  attachment,  with  their  consequent  disturbance.  But  consider- 
ed with  reference  to  the  particular  business  of  the  corporations  com- 
prising the  system,  it  is  apparent  that  the  object  of  the  arrangement 
is  primarily  to  facilitate  the  interchange  of  business  and  to  effect  co- 
operation in  the  transmission  of  messages  over  broad  areas  and  for 
great  distances.  To  this  end  the  different  corporations  of  the  system 
enter  into  agreements  with  each  other — somewhat  akin  to  railroad  traf- 
fic agreements  for  joint  rates  over  through  routes — ^whereby  they  agree 
upon  points  at  which  through  messages  are  to  be  turned  over  by  one 
corporation  to  another  and  upon  the  division  of  tolls.  The  object  of 
the  arrangement  is  secondarily  one  of  administrative  efficiency  and 
economy.  To  this  end,  certain  corporations  have  the  same  executives 
and  employ  in  common  the  same  experts  and  superintendents  accord- 
ing as  the  business  of  contiguous  properties  makes  it  expedient  or  nec- 
essary ;  there  is  maintained  a  common  store  from  which  supplies  are 
drawn;  and  the  same  books  of  instruction  and  literature  concerning 
rates  and  methods  of  sending  messages  are  distributed  and  used  by  all 
corporations  throughout  the  system.  But  the  entity  of  each  corpora- 
tion is  strictly  maintained  and  no  corporation  is  subservient  to  another. 
While  there  is  co-operation  between  all  in  the  interchange  and  trans- 
mission of  messages,  each  owns  its  telegraph  and  cable  lines  and  sep- 
arately maintains  them  by  its  own  employes  and  at  its  own  expense — 
at  least  this  is  the  testimony  with  reference  to  the  New  York  corpora- 
tion and  the  Pennsylvania  corporation,  with  which  alone  we  are  here 
concerned. 

How  does  the  scheme  of  the  system  bear  upon  the  particular  cir- 
cumstances of  this  case  and  what  is  their  legal  effect? 
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Both  the  New  York  corporation  and  the  Pennsylvania  corporation 
employed  one  superintendent.  His  name  was  Reynolds.  He  had 
authority  to  employ  linemen  to  maintain  and  repair  sections  of  the 
lines  of  the  two  corporations.  He  employed  a  lineman  named  Clark 
to  maintain  the  line  from  Harford,  Pa.,  to  Binghamton,  N.  Y.  The 
portion  of  this  line  that  was  in  Pennsylvania  was  the  property  of  the 
Pennsylvania  corporation  and  the  portion  in  New  York  was  the  prop- 
erty of  the  New  York  corporation.  The  salaries  of  the  superintendent 
and  of  this  lineman  were  apportioned  between  the  two  corporations. 
Clark  employed  Darrow  and  set  him  to  work  on  the  line  of  the  Penn- 
sylvania corporation  at  a  point  in  Pennsylvania.  His  work  consisted 
in  changing  the  line  from  one  location  to  another.  This  work  was 
solely  for  the  Pennsylvania  corporation,  it  was  performed  solely  upon 
its  property,  and  payment  therefor  was  made  with  its  funds.  The 
plaintiff  maintains  that  the  double  nature  of  Reynolds*  and  of  Clark's 
employment  raises  a  question  whether  Reynolds  in  employing  Clark 
and  Clark  in  employing  Darrow  were  acting  for  the  New  York  cor- 
poration or  for  the  Pennsylvania  corporation  and  that  the  question 
was  for  the  jury. 

We  think  the  services  of  Reynolds  and  Clark  under  their  double 
employment  were  severable;  that  by  the  arrangement  Reynolds  and 
Clark  were  servants  of  the  Pennsylvania  corporation  in  so  far  as  they 
served  or  were  called  upon  to  serve  that  corporation,  and,  similarly, 
they  were  servants  of  the  New  York  corporation  in  so  far  as  they 
served  that  corporation.  When  acting  wholly  for  one  corporation 
within  the  scope  of  their  employment  by  that  corporation,  their  acts 
did  not  bind  the  other.  While  the  two  corporations  employed  these 
same  servants,  their  services  were  separately  performed  upon  the 
respective  properties  of  the  two  corporations,  and  payment  therefor 
was  separately  made.  Therefore,  when  Clark  employed  Darrow  to 
work  on  the  line  of  the  Pennsylvania  corporation  (with  the  mainte- 
nance of  which  the  New  York  corporation  had  nothing  to  do),  it  is 
evident  that  Clark  was  acting  for  the  Pennsylvania  corporation  and 
made  it  liable  for  any  negligence  of  his  that  contributed  to  Darrow's 
injury. 

From  this  testimony,  if  not  controverted,  it  appears  very  clearly 
that  Darrow  was  employed  by  and  was  working  for  the  Pennsylvania 
corporation  at  the  time  of  his  injury,  and  that,  in  consequence,  the 
plaintiff's  right  of  action,  if  any  she  had,  was  against  that  corporation, 
a  citizen  of  her  own  state. 

But  the  plaintiff  maintains  that  this  testimony  was  controverted, 
that  she  established  prima  facie  that  the  defendant  New  York  corpo- 
ration was  her  husband's  employer,  and  that  as  between  her  prima 
facie  case  and  the  defendant's  testimony  contra,  the  jury  were  the  sole 
judges  and  by  their  verdict  they  have  determined  the  issue  in  her 
favor.    This  position  cannot  be  assailed  if  the  facts  sustain  it 

For  right  to  maintain  this  action  against  the  New  York  corporation 
the  plaintiff  relies  firstly  upon  the  charter  of  that  corporation  granted 
by  ^e  state  of  New  York,  which  authorizes  it  to  maintain  and  operate 
telegraph  lines  "partly  beyond  the  limits  of  this  state."    There  is  no 
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evidence  that  the  New  York  corporation  was  engaged  in  the  exercise 
of  this  doubtful  authority. 

She  next  relies  upon  an  agreement  between  the  two  corporations 
having  to  do  with  the  interchange  of  business,  which  provides  that 
messages  which  each  corporation  accepts  for  transmission  to  the  line 
of  the  other  shall  be  turned  over  at  Carbondale,  Pa.,  "or  at  such  other 
connecting  points  as  shall  best  secure  prompt  transmission  to  desti- 
nation." Carbondale  is  a  point  in  Pennsylvania  on  the  line  owned 
and  maintained  by  the  Pennsylvania  corporation.  Messages  that  re- 
quire transmission  over  the  lines  of  both  corporations  necessarily  have 
to  be  turned  over  from  one  to  the  other  somewhere,  either  in  the  State 
of  Pennsylvania,  or  in  the  State  of  New  York,  or  precisely  on  the 
line  dividing  the  two  states.  The  last  place  being  quite  impracticable, 
the  parties  agreed  that  the  turnover  should  be  made  at  a  convenient 
point  within  Pennsylvania. 

In  sending  messages  between  New  York  and  Carbondale  it  appears 
that  they  pass  over  the  wires  of  the  Pennsylvania  corporation  through 
the  point  at  which  Darrow  met  his  injury.  The  plaintiff  contends, 
therefore,  that  the  New  York  corporation  was  oi>erating  the  Penn- 
sylvania line  at  the  point  of  Darrow's  injury,  and  was,  for  that  rea- 
son, Darrow's  master.  But  by  another  provision.of  the  same  contract 
between  the  two  corporations,  each  agreed  "to  maintain  its  telegraph 
lines  *  *  *  in  good  working  order  and  repair,  at  its  own  cost  and 
expense,  and  to  repair  with  the  utmost  diligence  any  interruption  in 
said  lines."  It  was  while  the  Pennsylvania  corporation  was  maintain- 
ing and  repairing  its  own  telegraph  lines  between  Carbondale  and  the 
state  line,  pursuant  to  the  latter  provision  of  the  contract,  that  Darrow 
met  his  death.  If  Darrow's  death  was  due  to  negligence,  it  was  occa- 
sioned by  some  act  or  omission  incident  to  the  repair  and  maintenance 
of  the  line  by  the  Pennsylvania  corporation  and  not  by  the  transmission 
of  through  messages  over  the  line  by  the  New  York  corporation  under 
the  contract  for  the  interchange  of  through  business.  Darrow's  em- 
ployment related  solely  to  the  maintenance  of  the  line,  liability  to  Dar- 
row rested  solely  upon  the  corporation  which  had  placed  him  in  that 
employment.  There  is  nothing  in  the  turnover  contract  or  in  the  con- 
duct of  the  parties  acting  under  it  which  suggests  that  the  New  York 
corporation  employed  Darrow  to  do  what  the  Pennsylvania  corpora- 
tion had  undertaken  to  do. 

Finally,  the  plaintiff  relies  upon  a  book  issued  from  the  headquarters 
of  the  system  in  New  York  City,  which  was  also  the  office  of  the  New 
York  corporation.  This  book  is  entitled  "List  of  Officers,  Revised 
Tariff  Instructions  and  Rules,"  and  contains,  among  other  things,  the 
names  of  officers  of  the  Postal  Telegraph-Cable  Company,  without 
designating  whether  they  are  officers  of  the  system  or  of  the  New  York 
corporation  bearing  the  same  name.  It  was  published  and  distributed 
for  use  by  all  corporations  throughout  the  system.  Its  evident  pur- 
pose is  to  combine  in  one  volume  information  as  to  the  handling  of 
messages  wheresoever  received  and  wheresoever  to  be  sent.  It  con- 
tains a  list  of  all  stations  of  all  corporations  in  the  system  at  which 
messages  will  he  accepted  and  to'  which  they  will  be  forwarded.    It  is 
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adapted  for  use  in  California  as  well  as  in  Pennsylvania.  For  pur- 
poses of  accounting  it  contains  such  expressions  as  "this  line  stations," 
and  "connecting  line  stations."  It  also  shows,  when  read  in  connec- 
tion with  rate  sheets,  the  rates  at  which  through  messages  w^ill  be 
accepted  by  one  station  and  forwarded  to  another  wheresoever  lo- 
cated. "This  line  stations"  was  explained  as  denoting  the  corpora- 
tion or  line  to  which  a  given  station  belongs  and  "connecting  line  sta- 
tions" as  denoting  the  stations  of  other  corporations  with  which  the 
former  connects.  The  expression  "this  line  stations,"  as  applied  to 
different  stations,  is  designated  by  the  key  letter  "P."  Scranton,  Pa., 
is  so  marked.  The  plaintiff  insists  that  the  book  is  the  book  of  the  New 
York  corporation,  that  "this  line"  as  appears  in  its  book,  means  the 
line  of  this  New  York  corporation,  and  that,  as  Scranton  is  a  "this 
line  station"  on  the  line  in  Pennsylvania,  "this  line" — that  is,  the 
Pennsylvania  line  on  which  Darrow  was  killed — ^is  the  line  of  the  New 
York  corporation,  and,  in  consequence,  the  New  York  corporation 
was  Darrow's  employer.  Looking  at  the  book  from  every  aspect,  we 
find  nothing  from  which  it  can  be  inferred  that  the  line  of  the  Penn- 
sylvania corporation  belongs  to  the  New  York  corporation  or  that 
the  New  York  corporation  was  conducting,  either  directly  or  indi- 
rectly, repair  work  upon  it  at  the  time  Darrow  met  his  death. 

We  have  considered  very  carefully  all  the  testimony  of  the  case  in 
order  that  nothing  touching  the  issue  of  Darrow's  employment  should 
escape  us.  Upon  this  issue,  we  are  unable  to  discover  a  conflict  in  the 
testimony  from  which  opposite  views  can  be  taken  and  sustained.  Aft- 
er the  opportunity  for  deliberate  consideration  of  the  record,  which 
the  trial  judge,  in  the  hurry  of  the  trial,  did  not  have,  we  find  our- 
selves constrained  to  hold  that  he  erred  in  submitting  to  the  jury  the 
question  whether  the  defendant  corporation,  acting  directly  through 
its  servants  or  indirectly  through  the  Pennsylvania  corporation  as  its 
agent,  employed  Darrow,  in  view  of  testimony  that  clearly  admits  of 
but  one  inference,  which  is,  that  the  defendant  corporation  did  not 
employ  him. 

In  disposing  of  the  case  upon  this  ground,  we  are  not  called  upon 
to  consider  the  remaining  assignments  of  error. 

The  judgment  below  is  reversed. 


(250  Fed.  586) 

UNITED  STATES  v.  RIVER  SPINNING  OO. 

(Circuit  Court  of  Appeals,  First  Circuit    May  8|  19ia) 

No.  1325. 

1.  AuENs  ♦=>40 — Immigration — Constbucjtion  of  Statute. 

ImmigraUon  Act  Feb.  20.  1907,  c.  1134,  §  5,  34  Stat  000  (Comp.  St 
1916,  f  4250),  imposing  peualties  for  the  Importation  of  contract  lakxHrerB, 
etc.,  should  be  strictly  construed. 

2.  AUENS   ^=>58 — IMMIQBATION — CONTBACT    LaBOREBS. 

Under  Immigration  Act,  §§  4,  5  (Comp.  St.  1916,  {§  4248,  4250),  imposing 
a  penalty  upon  any  person  assisting,  encouraging,  or  soliciting  the  imml- 
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gration  or  importation  of  contract  laborers,  an  actual  migration  Into  or 
entry  into  the  territory  of  the  United  States  is  necessary  to  warrant  re- 
covery of  the  penalty,  and  where  the  laborers  were  rejected  at  the  port 
of  entry  none  can  be  recovered. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Action  by  the  United  States  against  the  River  Spinning  Company 
to  recover  a  penalty  for  violation  of  Immigration  Act  1907,  §§  4,  5. 
A  demurrer  was  sustained  to  the  declaration  (243  Fed.  759),  and  plain- 
tiff brings  error.    Affirmed. 

Harvey  A.  Baker,  U.  S.  Atty.,  of  Providence,  R.  I. 
Claude  R.  Branch,  of  Providence,  R.  I.  (Edwards  &  Angell,  of 
Providence,  R.  I.,  on  the  brief),  for  defendant  in  error. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

DODGE,  Circuit  Judge.  The  declaration  in  this  case  alleged  viola- 
tions by  the  defendant  company  of  section  4  of  the  Immigration  Act 
of  1907  (Act  Feb.  20,  1907,  c.  1134,  34  Stat.  898  [Comp.  St.  1916,  § 
4248]).  It  claimed  penalties  of  $1,000  for  each  violation,  according 
to  section  5  of  said  act  (Comp.  St.  1916,  §  4250).  It  was  held  insuffi- 
cient on  demurrer  (243  Fed.  759),  and  of  this  the  plaintiff  complains 
by  this  writ  of  error. 

Section  4  makes  it  a  misdemeanor  in  any  way  to  assist  or  encourage 
the  migration  of  any  contract  laborer  or  laborers  into  the  United  States 
unless  they  fall  within  certain  classes  excepted  by  provisions  in  section 
2  (Comp.  St.  1916,  §  4244),  not  here  appHcable. 

Section  5  imposes  a  penalty  of  $1,000  for  every  violation  of  the 
provisions  of  section  4  **by  knowingly  assisting,  encouraging,  or  so- 
liciting the  migration"  of  any  contract  laborer  into  the  United  States. 

Section  2  defines  "contract  laborers"  for  the  purposes  of  the  act  as 
meaning: 

Persons  "who  have  been  Induced  or  solicited  to  migrate  to  this  country  by 
offers  or  promises  of  employment  or  in  consequence  of  agreements,  oral,  writ- 
ten, or  printed,  express  or  implied  to  perform  labor  ♦  ♦  ♦  of  any  kind, 
skilled  or  unskilled." 

The  declaration  alleged  offers  or  promises  of  employment  by  the 
defendant  to  four  alien  unskilled  laborers  in  Canada,  if  they  would 
come  from  thence  to  the  defendant's  factory  in  Woonsocket,  R.  I.  It 
further  alleged,  in  substance,  that  said  offers  and  promises  were  made 
willfully  and  knowingly  for  the  purpose  of  assisting,  encouraging,  and 
soliciting  said  aliens  to  migrate  into  the  United  States ;  and  that  they, 
pursuant  to  and  acting  upon  said  offers,  attempted  and  tried  so  to  mi- 
grate, but  were  stopped  by  the  United  States  immigration  officers  at 
Newport,  Vt.,  the  point  of  entry.  It  thus  appeared  from  the  declara- 
tion that  there  had  been  no  actual  immigration  into  the  United  States 
in  the  case  of  any  of  the  aliens  mentioned.  There  were  allegations  that 
they  were  rejected  at  Newport  as  alien  contract  laborers,  but  there 
were  no  express  allegations  that  they  were  contract  laborers  at  the 
time  the  alleged  offers  and  promises  were  made  to  them. 
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The  demurrer  was  sustained,  as  appears  from  the  opinion  below,  be- 
cause the  declarajtion  failed  to  show  that  any  of  the  said  aliens  ever 
actually  migrated  into  or  entered  into  the  territory  of  the  United 
States. 

[1]  The  defendant,  as  the  District  Court  held,  is  entitled  to  the 
benefit  of  the  rule  of  strict  construction,  which  rule  is  no  less  applica- 
ble to  the  statute  under  consideration  than  it  was  to  the  Immigration 
Act  of  1903  (March  3,  1903,  c.  1012,  32  Stat.  1213),  before  us  in  Dam- 
borough  V.  Benn  &  Sons,  187  Fed.  580,  583,  109  C.  C.  A.  270.  The 
declaration  in  that  case  alleged,  as  this  does  not,  completed  immigra- 
tion by  the  aliens  there  in  question,  in  pursuance  of  the  alleged  offers 
or  solicitations. 

[2]  Like  the  Act  of  1903,  and  like  the  immigration  acts  which  pre- 
ceded it,  the  statute  under  consideration  makes  it  an  offense  to  assist, 
etc.,  "the  migration"  of  persons  whose  entry  is  forbidden,  but  not  to 
assist,  etc.,  such  persons  "to  migrate."  Under  the  acts  preceding  that 
of  1907  it  was  uniformly  held  that  unless  there  had  been  actual  migra- 
tion the  statutory  penalty  had  not  been  incurred.  The  decisions  are 
hereinafter  referred  to. 

Section  1  of  the  Act  of  1885  (Act  Feb.  26,  1885,  c.  164,  23  Stats. 
332)  provided : 

**That  from  and  after  the  passage  of  this  act  it  shaU  be  unlawful  for  any 
person,  company,  etc.,  in  any  manner  whatsoever,  to  pfepay  the  transporta- 
tion, or  in  any  way  assist  or  encourage  the  importation  or  migration  of  any 
alien  or  aliens,  any  forei^er  or  foreigners  into  the  United  States,  ♦  ♦  ♦ 
under  contract  or  agreement,  parol  or  special,  express  or  implied,  made  previ- 
ous to  the  importation  or  migration  of  such  alien  or  aliens,  foprfgner  or  for- 
eigners, to  perform  labor  or  service  of  any  kind  in  the  United  States.    •    •    ♦  " 

Section  3  of  the  same  act  imposed  a  penalty  of  $1,000  for  every  vio- 
lation of  any  of  the  provisions  of  section  1 — 

**by  knowingly  assisting,  encouraging  or  soliciting  the  migration  or  Importa- 
tion of  any  alien  or  aliens,  foreigner  or  foreigners,  into  the  United  States, 
♦  ♦  ♦  to  perform  labor  or  service  of  any  kind  under  contract  or  agree- 
ment, express  or  implied,  parol  or  special,  with  such  alien  or  aliens,  foreigner 
or  foreigners,  previous  to  becoming  residents  or  citizens  of  the  United  States," 

The  Act  of  1891  (Act  March  3,  1891,  c.  551,  26  Stat.  1084),  passed 
in  amendment  of  the  various  acts  relative  to  immigration  and  the  im- 
portation of  aliens  under  contract  or  agreement  to  perform  labor,  pro- 
vided in  section  3 : 

That  it  should  be  deemed  a  violation  of  the  Act  of  1885  **to  assist  or  «i- 
courage  the  importation  or  migration  of  any  alien  by  promise  of  employmait 
through  advertisements  printed  and  published  in  any  forieign  country;  and 
any  alien  coming  to  this  country  in  consequence  of  such  an  advertisement 
shall  be  treated  as  coming  under  a  contract  as  contemplated  by  such  act;  and 
the  penalties  by  said  act  imposed  shall  be  applicable  in  such  a  case." 

It  is  apparent  that  the  section  last  referred  to  is  an  amendment  of 
sections  1  and  3  of  the  Act  of  1885.  It  amends  section  1  in  that  it  en- 
larges and  defines  what  may  be  considered  a  "contract  or  agreement" 
within  the  meaning  of  those  terms  as  used  in  section  1 ;  and  it  amends 
section  3  in  that  it  makes  the  penalties  there  imposed  applicable  to  the 
offense  as  defined  by  said  section  3  of  the  Act  of  1891. 
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The  statute  of  1903  (32  Stats.  1213)  was  in  the  main,  and  so  far  as 
the  matters  now  being  considered  are  concerned,  a  revision  and  re- 
enactment  of  the  above-quoted  provisions  of  the  acts  of  1885  and  1891. 
Sections  4,  5,  and  6  are  as  follows : 

"Sec  4.  That  it  shall  be  unlawful  for  any  person,  company,  partnershiis  or 
corporation,  in  any  manner  whatsoever,  to  prepay  the  transportation  or  in 
any  way  to  assist  or  encourage  the  importation  or  migration  of  any  alien 
into  the  United  States,  in  pursuance  of  any  offer,  solicitation,  promise,  or 
agreement,  parol  or  special,  expressed  or  implied,  made  previous  to  the  im- 
portation of  such  alien  to  perform  labor  or  service  of  any  kind,  skilled  or  un- 
skUled,  in  the  United  States. 

'*Sec.  5.  That  for  every  violation  of  any  of  the  provisions  of  section  four  of 
this  act,  the  person,  partnership,  company,  or  corporation  violating  the  same, 
by  knowingly  assisting,  encouraging,  or  soliciting  the  migration  or  importa- 
tion of  any  aUen  to  the  United  States  to  perform  labor  or  service  of  any  kind 
by  peason  of  any  offer,  soUcitatlon,  promise,  or  agreement,  express  or  im- 
plied, parol  or  special,  to  or  with  such  alien,  shall  forfeit  and  pay  for  every 
such  offense  the  sum  of  one  thousand  dollars,  which  may  be  sued  for  and  re- 
covered by  the  United  States,  or  by  any  person  who  shall  first  bring  his  action 
therefor  in  his  own  name  and  for  his  own  benefit,  including  any  such  alien 
thus  promised  labor  or  service  of  any  kind  as  aforesaid,  as  debts  of  like 
amount  are  now  recovered  in  the  courts  of  the  United  States;  and  separate 
suits  may  be  brought  for  each  alien  thus  promised  labor  or  service  of  any 
kind  as  aforesaid.  And  it  shaU  be  the  duty  of  the  district  attorney  of  the 
proper  district  to  prosecute  every  such  suit  when  brought  by  the  United  States. 

**Sec.  6.  That  it  shall  be  unlawful  and  be  deemed  a  violation  of  section  four 
of  this  act  to  assifid  or  encourage  the  importation  or  migration  of  any  aUen 
by  a  promise  of  employment  through  advertisements  printed  and  published  in 
any  foreign  country;  and  any  alien  coming  to  this  country  in  consequence 
of  such  an  advertisement  shall  be  treated  as  coming  under  a  promise  or 
agreement  as  contemplated  in  section  two  of  this  act,  and  the  penalties  im- 
posed by  section  five  of  this  act  shaU  be  applicable  to  such  a  case ;  provided, 
that  this  section  shaU  not  apply  to  states  or  territories,  the  District  of  Colum- 
bia, or  places  subject  to  the  Jurisdiction  of  the  United  States,  advertising  the 
inducements  they  offer  for  immigration  thereto,  respectively." 

United  States  v.  Craig  (C.  CO  28  Fed.  795,  decided  in  1886,  held  that 
under  the  Act  of  1885  the  offense  denounced  by  section  1  was  not 
complete  tmtil  the  alien  laborer  had  entered  the  United  States. 

United  States  v.  Bomeman  (D.  C.)  41  Fed.  751,  decided  in  1890, 
placed  the  same  construction  upon  the  Act  of  1885,  citing  and  follow- 
ing United  States  v.  Craig. 

United  States  v.  Gay  (C.  C.)  80  Fed.  254,  decided  in  1897,  dealt 
with  the  Act  of  1885  as  amended  in  1891,  and  held,  following  United 
States  V.  Craig,  that  it  was  essential  to  show  that  the  immigrant  actu- 
ally migrated  into  the  United  States. 

United  States  v.  Baltic  Mills  Co.,  124  Fed.  38,  59  C.  C.  A.  558,  de- 
cided in  1903  by  the  Circuit  Court  of  Appeals  in  the  Second  Circuit, 
also  dealt  with  the  Act  of  1885  as  amended  in  1891.  In  the  decision  it 
was  pointed  out  that,  as  held  in  United  States  v.  Craig,  under  section 
1  of  the  Act  of  1885 : 

"The  penalty  did  not  accrue  unless  (1)  the  alien  had,  previous  to  his  migra- 
tion, entered  into  a  contract  to  perform  labor  or  service  in  this  country ;  and 
(2)  had  actually  migrated  here,  and  (3)  the  defendant  had,  by  prepayment  of 
transportation  or  otherwise,  encouraged  or  assisted  his  migration,  knowing 
that  such  a  contract  had  been  entered  into.*' 
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The  court  there  also  held  that  the  amendatory  Act  of  1891  was  in- 
tended to  remedy  defects  in  the  pre-existing  statute  in  two  particulars, 
and  that  it  did  so  by  dispensing  (1)  "with  the  necessity  of  proving  that 
there  had  been  a  contract  with  the  alien  made  previous  to  the  importa- 
tion or  migration,"  and  (2)  with  the  necessity  of  proving  "that  there 
had  been  any  other  assistance  or  encouragement  to  his  migration  than 
the  promise  of  employment/'  and  that  "it  adds  to  the  acts  penalized  by 
the  former  statute,  and  makes  it  penal  to  assist  or  encourage  the  migra- 
tion by  promise  of  employment  through  advertisement,"  and  that  the 
word  "promise"  is  used  in  the  sense  in  which  advertisements  common- 
ly promise  employment  to  applicants.  This  decision  is  a  clear  recogni- 
tion of  the  necessity  of  actual  migration  to  this  country,  both  under 
section  1  of  the  Act  of  1885  and  under  the  amendment  of  1891. 

While  we  agree  that  actual  migration  to  this  country  is  essential  to 
constitute  the  offense  denoimced  in  the  amendatory  Act  of  1891,  we 
do  not  think  that  the  latter  act  did  away  with  any  of  the  three  pre- 
requisites set  forth  in  United  States  v.  Craig  as  essential  to  constitute 
the  offense  under  sections  1  and  3  of  the  Act  of  1885.  On  the  contra- 
ry, we  think  that  the  Act  of  1891  created  a  new  offense,  where  the  mi- 
gration of  the  alien  was  brought  about  by  promise  of  emplo)rment 
through  advertisement  printed  or  published  in  any  foreign  coimtry, 
and  left  the  offense  denounced  by  sections  1  and  3  of  the  Act  of  1885 
as  it  had  previously  existed. 

In  Holy  Trinity  Church  v.  United  States,  143  U.  S.  457,  at  page 
463,  12  Sup.  Ct.  511,  36  L.  Ed.  226,  decided  by  the  Supreme  Court  in 
1892,  Mr.  Justice  Brewer  refers  to  the  decision  in  United  States  v. 
Craig  with  approval.  It  was  also  cited  with  approval  in  United  States 
V.  Laws,  163  U.  S.  258,  262,  16  Sup.  Ct.  998,  41  U  Ed.  151,  a  decision 
rendered  by  the  Supreme  Court  in  1896,  wherein  it  considered  the  Act 
of  1885. 

The  foregoing  well-known  and  well-established  construction  having 
been  placed  upon  the  provisions  in  question  of  the  acts  1885  and  1891, 
and  the  same  provisions  having  been  re-enacted  by  Congress  in  1903 
and  1907  without  any  material  change,  we  must  regard  these  later  en- 
actments as  made  in  recognition  of  the  construction  that  had  been 
placed  upon  those  provisions  as  above,  and  that,  if  any  doubt  as  to 
the  true  meaning  of  the  particular  provisions  here  in  question  might 
otherwise  exist,  it  was  put  at  rest  by  the  re-enactments  of  1903  and 
1907. 

We  think  this  conclusion  further  supported  by  the  fact  that  the  sub- 
sequent Act  of  1917  (Act  Feb.  5,  1917,  c.  29,  39  Stat.  874),  being  the 
last  revision  of  the  immigration  laws,  modified  the  provisions  of  the 
previous  statutes  by  expressly  making  it  unlawful,  in  sections  5  and 
6— 

to  "attempt  to  Induce,  assist,  encourage  or  soUcit  the  Importation  or  migration 
of  any  contract  laborer  or  contract  laborers  Into  the  United  States'*  (section 
5);  or  to  "attempt  to  induce,  assist,  encourage,  or  solicit  any  alien  to  come  into 
the  United  States  by  promise  of  employment  through  advertisements  printed, 
published,  or  distributed  in  any  foreign  country,"  etc.  (section  6). 

We  are  not  inclined  to  follow  the  decisions  in  New  York  Central, 
etc.,  Co.  v.  United  States,  239  Fed.  130,  152  C.  C.  A.  172,  decided  by 
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the  Court  of  Appeals  in  the  Second  Circuit,  in  January,  1917;  and 
United  States  v.  Morrisey,  245  Fed.  923,  158  C.  C.  A.  211,  decided  by 
the  Court  of  Appeals  in  the  Eighth  Circuit,  m  October,  1917.  The 
first  case  arose  under  sections  4  and  5  of  the  Act  of  1907,  and  the  sec- 
ond case  under  section  6  of  that  act  (Comp.  St.  1916,  §  4251);  the 
first  two  being  the  sections  involved  in  this  case  and  referred  to  above. 
In  neither  decision  is  any  allusion  made  to  the  fact  that  sections  4 
and  5,  so  far  as  they  relate  to  the  question  before  us,  are  re-enactments, 
without  material  change,  of  sections  1  and  3  of  the  Act  of  1885 ;  and 
section  6  a  re-enactment  of  section  3  of  the  amendatory  Act  of  1891 ; 
or  to  the  fact  that  under  said  provisions  of  the  acts  of  1885  and  1891 
it  had  become  a  well-settled  construction  of  these  provisions  that  proof 
of  migration  into  this  country  was  essential  to  the  establishment  of 
the  offense  which  they  denounced. 

The  plaintiff  fails  to  satisfy  us  that  any  provisions  in  the  Act  of  1907 
not  found  in  its  predecessors  sufficiently  show  Congress  to  have  really 
intended  in  1907  what  it  did  not  expressly  enact  until  1917. 

We  therefore  agree  with  the  reasoning  and  conclusions  of  the  Dis- 
trict Court  in  the  present  case,  and  hold  that  it  did  not  err  in  sustain- 
ing the  demurrer. 

The  judgment  of  the  District  Court  is  affirmed. 


(250  Fed.  591) 

ASH  SHEEP  CO.  v.  UNITED  STATES. 

(Qrcult  Court  of  Appeals,  Ninth  Circuit    May  6,  1918.) 

No.  2855. 

Appeal  and  Ebbob  ^=>1U97(1) — ^Deteb3«wation — ^Law  of  Case. 

A  decision  of  the  Circuit  Court  of  Appeals,  reversing  a  decree  for  de- 
fendant, will,  on  appeal  from  a  decree  entered  pursuant  to  that  decision, 
be  accepted  as  the  law  of  the  case,  where  the  purpose  of  the  appeal  was 
to  keep  alive  the  right  of  defendant  to  present  the  question  involved  for 
the  determination  of  the  Supreme  Court 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Montana ;  Geo.  M."  Bourquin,  Judge. 

Suit  by  the  United  States  against  the  Ash  Sheep  Company.  From 
a  decree  for  the  United  States  for  injunction  and  nominal  damages 
(229  Fed.  479),  defendant  appeals.    Affirmed. 

C.  B.  Nolan  and  William  Scallon,  both  of  Helena,  Mont.,  for  appel- 
lant. 

Burton  K.  Wheeler,  U.  S.  Atty.,  and  Frank  Woody,  Asst.  U.  S. 
Atty.,  both  of  Butte,  Mont.,  and  Homer  G.  Murphy,  Asst.  U.  S.  Atty., 
of  Helena,  Mont. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  On  the  former  appeal  of  this  case  this 
court  held  by  a  majority  opinion  that  the  lands  of  the  Crow  Indians, 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by  VjOOQIC 


608  162  C.  G.  A.  REPORTS 

surrendered  to  the  United  States  under  the  act  of  April  27,  190+  (33 
Stat.  352,  c.  1624)i,  were  held  by  the  United  States  in  trust,  and  did 
not  become  public  lands,  and  that  the  United  States  was  entitled  to  an 
injunction  against  the  Ash  Sheep  Company,  enjoining  it  from  pastur- 
ing sheep  upon  said  lands.  United  States  v.  Ash  Sheep  Co.,  221  Fed. 
582,  137  C.  C.  A.  306.  The  judgment  of  the  court  below  was  there- 
fore reversed,  and  the  cause  was  remanded,  with  instructions  to  issue 
an  injunction  as  prayed  for,  and  to  render  judgment  for  such  damages 
as  the  court  might  find  the  complainant  to  be  entitled  to.  On  the  trial 
thereafter  had,  the  court  below  awarded  nominal  damages  against  the 
defendant  in  the  sum  of  $1,  finding  from  the  evidence  tifiat  no  damage 
had  been  done  to  the  lands  by  the  defendant,  and  denied  the  right  of 
the  United  States  in  that  suit  to  recover  under  the  provisions  of  sec- 
tion 2117,  Rev.  Stats.  (Comp.  St.  1916,  §  4107),  the  penalty  of  $1  per 
head  for  the  7,100  head  of  sheep  that  had  grazed  upon  the  lands,  hold- 
ing that  sheep  were  not  included  in  the  enumeration  of  animals  found 
in  section  2117,  and  holding  also  that,  even  if  penalties  were  recovera- 
ble, they  could  not  be  recovered  in  that  suit,  since  equity  would  not  aid 
the  collection  of  statutory  penalties.  A  decree  was  accordingly  entered, 
perpetually  enjoining  the  defendant  from  grazing  its  sheep  upon  the 
lands  mentioned  in  3ie  bill,  and  adjudging  that  the  United  States  re- 
cover of  and  from  the  defendant  the  sum  of  $1  damages,  and  its  costs 
and  disbursements.  From  that  decree,  the  defendant  brings  this  ap- 
peal. 

It  is  admitted  that  the  appeal  in  this  case  is  taken  principally  for  the 
purpose  of  keeping  alive  the  right  of  the  appellant  to  present  by  ap- 
peal to  the  Supreme  Court  of  the  United  States  the  question  whether 
the  lands  so  surrendered  by  the  Crow  Indians  to  the  United  States  are 
public  lands,  or  are  lands  held  in  trust  by  the  United  States  for  the  In- 
dians, and  subject  to  the  control  of  the  Bureau  of  Indian  Affairs.  No 
additional  ground  now  is  suggested  for  holding  otherwise  than  as  we 
held  before,  and  our  prior  judgment  must  be  accepted  as  the  law  of 
the  case  on  this  appeal.  Roberts  v.  Cooper,  20  How.  467,  481,  15  L. 
Ed.  969 ;  Oregon  R.  R.  &  Nav.  Co.  v.  Balfour,  90  Fed.  295,  33  C.  C. 
A.  57;  Standard  Sewing  Mach.  Co.  v.  Leslie,  118  Fed.  557,  55  C.  C. 
A.  323. 

The  decree  is  affirmed. 


(250  Fed.  592) 

UNITED  STATES  v.  ASH  SHEEP  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  6>  1»18.) 

No.  3059. 

1.  Statutes  <e=»241(l) — Penal  Statutes — Constbuction. 

Because  a  statute  is  penal  In  its  nature  is  no  reason  for  giving  it  a  nar- 
row and  technical  construction,  which  will  defeat  the  purpose  for  which 
it  was  enacted. 

2.  Indians  ®=>19 — IxAnds — Trespass — "Cattle." 

Rev.  St.  §  2117  (Comp.  St.  1916,  §  4107),  providing  a  penalty  of  $1  a 
head  for  grazing  horses,  mules,  or  cattle  on  the  land  of  any  Indian  or 

^s»For  other  cases  see  same  topic  A  KBT-NUMBER  in  aU  Key-Numbered  Diseets  A  Indexes 


Digitized  by  VjOOQIC 


UNITED  STATES  V.  ASH  SHEEP  CO.  609 

Indian  tribe,  applies  to  sheep;    such  animals  being  within  the  Intent  of 
the  statute  and  included  in  the  general  term  **cattle." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Cattle.l 

3.  Equity  ^=>39(1) — Coubts — ^Jurisdiction. 

When  a  court  of  equity  obtains  jurisdiction  for  equitable  purposes.  It 
will  retain  it  to  give  full  i^elief,  whether  legal  or  equitable,  as  to  all 
purposes  relating  to  the  subject-matter  of  the  bill. 

4.  Judgment  c=>739 — Conclusiveness — Matters  Concluded. 

In  a  suit  to  enjoin  trespass  on  lands  ceded  by  Indians  to  the  United 
States,  a  decree  denying  damages  claimed  under  Rev.  St.  §  2117  (Compt 
St  1916,  §  4107),  on  the  ground  of  want  of  jurisdiction,  is  In  no  way  con- 
clusive against  the  right  of  the  United  States  to  recover  such  damages, 
though  the  court  in  that  proceeding  expressed  Its  opinion  that  they 
were  not  recoverable. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict  of  Montana;    Geo.   M.   Bourquin,  Judge. 

Action  by  the  United  States  against  the  Ash  Sheep  Company. 
There  was  a  judgment  for  defendant,  and  the  United  States  brings 
error.     Reversed  and  remanded. 

See,  also,  229  Fed.  479. 

Burton  K.  Wheeler,  U.  S.  Atty.,  and  James  H.  Baldwin,  Asst.  U.  S. 
Atty.,  both  of  Butte,  Mont.,  and  Homer  G.  Murphy,  Asst.  U.  S.  Atty., 
of  Helena,  Mont. 

C.  B.  Nolan  and  William  Scallon,  both  of  Helena,  Mont,  for  de- 
fendant in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  origin  of  this  case  is  explained  by 
what  is  said  in  Ash  Sheep  Co.  v.  United  States  (No.  2855)  250  Fed. 
591,  162  C.  C.  A.  607,  decided  at  the  same  time  herewith.  After  the 
court  below  (229  Fed.  479)  had  ruled  in  case  2855  that  the  complain- 
ant could  not  recover  in  that  suit  the  penalties  provided  by  section 
2117,  Rev.  Stats.  (Comp.  St.  1916,  §  4107),  the  United  States  brought 
this  action  at  law  in  the  court  below  to  recover  those  penalties.  The 
defenses  of  the  defendant  to  the  action  were  that  the  Indian's  title  to 
the  lands  had  been  extinguished ;  that  the  defendant  had  acquired  title 
to  several  tracts  of  the  ceded  lands,  and  had  leased  from  the  owners 
other  tracts,  the  title  to  which  had  passed  from  the  government ;  that 
said  lands  so  leased  and  owned  by  defendant  were  in  separate  tracts  or 
bodies,  and  that  in  getting  access  to  said  lands  the  defendant's  sheep 
were  necessarily  driven  across  the  unsold  lands  involved  herein,  and 
grazed  thereon  only  while  being  so  driven ;  that  the  United  States  was 
estopped  from  maintaining  the  present  action  by  the  proceedings  and 
judgment  in  case  2855;  that  section  2117  creates  no  penalty  against 
one  who  drives  or  conveys  sheep  to  range  and  feed  on  land  belonging 
to  an  Indian  or  an  Indian  tribe. 

[1,  2]  The  court  below  rendered  judgment  in  favor  of  the  defend- 
ant company  on  the  pleadings,  holding  that  section  2117  did  not  apply 
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to  sheep.    United  States  v.  Ash  Sheep  Co.  (D.  C.)  229  Fed.  479. 
Error  is  assigned  to  that  ruling.    Section  2117  is  as  follows: 

"Every  person  who  drives  or  otherwise  conveys  any  stock  of  horses,  mules 
or  cattle,  to  range  and  feed  on  any  land  belonging  to  any  Indian  or  Indian 
tribe,  without  the  consent  of  such  tribe,  is  liable  to  a  penalty  of  oae  dollar 
for  each  animal  of  such  stoclc." 

The  first  legislation  of  Congress  on  the  subject  is  found  in  Act 
March  3,  1799  (1  Stat.  744,  c.  46),  which  denounced  a  penalty  against 
any  one  who  "shall  drive  or  otherwise  convey  any  stock  of  horses  or 
cattle  to  range  on  any  lands  allotted  to  or  secured  by  treaty  with  the 
United  States  to  any  Indian  tribes."  In  the  year  1834  (4  Stat.  730) 
the  law  was  amended  to  include  mules.  The  defendant  argues  that 
if  in  this  legislation  Congress  intended  to  give  to  the  term  "cattle"  the 
inclusive  meaning  which  the  government  now  insists  upon,  there  was 
no  need  for  expressly  mentioning  mules.  The  statute  does  not  seem 
to  have  been  given  construction  except  m  a  single  case,  United  States 
V.  Mattock,  2  Saw.  148,  Fed.  Cas.  No.  15,744,  a  case  in  which  Judge 
Deady,  in  a  carefully  considered  opinion  held  that  the  word  "cattle," 
not  only  in  its  primary  sense,  but  in  the  sense  in  which  it  is  used  in 
the  statute,  includes  sheep,  and  that  it  was  the  manifest  intention  of, 
Congress  to  prevent  the  use  of  Indian  lands  by  white  people  as  pasture 
grounds  for  their  stock  without  the  consent  of  the  Indians,  and  that 
sheep  are  as  much  within  the  mischief  to  be  remedied  as  horses  or 
oxen.  The  court  quoted  the  words  of  Mr.  Justice  Story  in  United 
States  V.  Winn,  3  Sumn.  219,  Fed.  Cas.  No.  16,740,  where  it  was 
said: 

**And  where  a  word  is  used  In  a  statute  which  has  various  known  significa- 
tions, I  know  of  no  rule  that  requires  the  court  to  adopt  one  in  preference 
to  another,  simply  because  it  is  more  restrained,  if  the  objects  of  the  statute 
equally  apply  to  the  largest  and  broadest  sense  of  the  word." 

We  are  inclined  to  the  view  that  the  construction  so  g^ven  to  the 
statute  in  the  Mattock  Case  is  correct,  and  should  be  followed  in  this 
case.  Because  a  statute  is  penal  in  its  nature  is  no  reason  for  giving 
it  a  narrow  and  technical  construction,  which  shajl  defeat  the  pur- 
pose for  which  it  was  enacted.  The  purpose  was  to  protect  the  pas- 
ture lands  of  the  Indians.  The  grazing  of  sheep  on  such  lands  is  as 
destructive  as  that  of  mules  or  horses,  probably  more  so.  The  con- 
struction of  the  statute  should  not  be  narrowed  on  account  of  the  fact 
that  at  the  time  when  it  was  enacted  sheep  were  not  pastured  on  lands 
in  the  vicinity  of  the  Indian  lands,  and  there  was  no  apparent  neces- 
sity at  that  time  to  protect  the  Indian  lands  from  injury  by  sheep.  In 
State  V.  Cleveland,  83  Ohio  St.  61,  93  N.  E.  467,  21  Ann.  Cas.  1284,  it 
was  held  that  a  statute  may  include  by  inference  a  case  not  originaJly 
contemplated,  when  it  deals  with  the  genus  within  which  a  new  species 
is  brought,  and  that  a  statute  making  it  unlawful  to  throw  a  stone  at  a 
railroad  car  includes  an  interurban  or  traction  railway  car,  although 
such  cars  were  not  known  or  in  use  at  the  time  when  the  statute  was 
enacted.  In  Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  18,  25  Sup. 
Ct.  158,  49  L.  Ed.  363,  the  court,  quoting  from  United  States  v.  lech- 
er. 134  U.  S.  624,  10  Sup.  Ct.  625,  33  L.  Ed.  1080,  said: 


Digitized  by  VjOOQIC 


UNITED  STATES  V.  WOO  JAN  611 

"Though  penal  laws  are  to  be  construed  strictly,  yet  the  Intention  of  the 
Legislature  must  govern  in  tiie  construction  of  penal  as  well  as  other  statutes, 
and  they  are  not  to  be  construed  so  strictly  as  to  defeat  the  obvious  intention 
of  the  Legislature." 

The  court  quoted  also  the  language  of  Mr.  Justice  Story  which  is 
found  in  the  opinion  of  Judge  Deady  in  the  Mattock  Case. 

[3,  4]  The  defense  of  estoppel  by  judgment  in  case  No.  2855  cah- 
not  be  sustained.  In  that  case  the  court  below,  while  expressing  the 
opinion  that  sheep  were  not  included  within  the  provisions  of  section 
2117,  denied  its  own  power  to  adjudicate  that  question  in  the  equitable 
suit  which  was  pending  before  it.  A  judgment  is  not  conclusive  on 
any  question  which,  from  the  nature  of  the  case  or  the  form  of  the 
action,  could  not  have  been  adjudicated  in  the  case  in  which  it  was 
rendered.  23  Cyc.  1317;  Oliver  v.  Cunningham  (C.  C.)  7  Fed.  689; 
In  re  Walden's  Estate,  166  Cal.  446,  137  Pac.  35.  It  is  true  that,  where 
a  court  of  equity  obtains  jurisdiction  for  equitable  purposes,  it  will 
retain  it  to  give  full  relief,  whether  legal  or  equitable,  as  to  all  pur- 
poses relating  to  the  subject-matter  of  the  bill,  and  that  a  court  hav- 
ing equitable  jurisdiction  to  enjoin  trespass  on  land  will  award  dam- 
ages for  the  injury  already  done.  But  here  the  penalty  prescribed  by 
the  statute  was  for  punitory  purposes  only,  and  was  a  matter  entirely 
apart  from  the  equitable  relief  which  was  sought  in  the  former  suit. 
The  method  of  recovery  of  the  penalty  is  prescribed  by  section  2124, 
Rev.  Stats.  (Comp.  St.  1916,  §  4116). 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 


(250  Fed.  505) 

UNITED  STATES  et  al.  v.  WOO  JAN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  6,  1917.) 

No.  3025. 

Courts  ^=»384 — United  States  Supreme  Court — Jurisdiction — Certifica- 
tion OF  Questions. 

Where  the  decisions  of  several  of  the  Circuit  Courts  of  Appeals  con- 
cerning the  right  of  the  Secretary  of  Labor  to  deport  Chinese  persons  on 
the  ground  that  they  were  found  in  the  United  States  in  violation  of  the 
Chinese  Exclusion  Act  are  conflicting,  and  the  question  has  not  been 
presented  to  the  Supreme  Court,  the  matter  is  one  which  another  Circuit 
Court  of  Appeals  may  properly  certify  to  the  Supreme  Court  for  in- 
structions. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky;  Andrew  M.  J.  Cochran,  Judge. 

Petition  by  Woo  Jan  for  writ  of  habeas  corpus.  From  an  order  (228 
Fed.  927)  granting  the  writ,  the  United  States  and  another  appeal. 
Questions  certified  to  the  Supreme  Court  of  the  United  States. 

For  opinion  of  Supreme  Court,  see  245  U.  S.  552,  38  Sup.  Ct.  207, 
62  U  Ed.  466. 
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Thomas  D.  Slattery,  U.  S.  Atty.,  of  Covington,  Ky.,  for  appellants. 
Elwood  G.  Godman,  of  Chicago,  111.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  In  the  case  of  Woo  Shing  v.  Fluckey  (No. 
2882)  250  Fed.  598, 162  C.  C.  A.  614,  Judge  Clarke  (now  Mr.  Justice 
Clarke)  decided,  in  the  court  below,  that  the  Secretary  of  Labor  had 
jurisdiction  to  deport  a  Chinaman  on  the  ground  alleged  against  Woo 
Shing.  (D.  C.)  226  Fed.  141.  Shortly  thereafter.  Judge  Cochran,  in 
a  District  Court  of  Kentucky,  held,  in  an  elaborate  opinion  (Woo  Jan  v. 
United  States  [D.  C]  228  Fed.  927),  that  such  jurisdiction  was  vested 
exclusively  in  the  courts.  When  the  Woo  Shing  Case  came  on  for 
argument,  it  was  learned  that  the  Woo  Jan  Case  was  in  the  course  of 
appeal  to  this  court,  and,  accordingly,  we  withheld  decision  in  the  for- 
mer until  the  latter  case  should  be  argued.  This  argument  has  now 
been  presented. 

The  question  has  been  involved  and  decided,  in  the  same  way  as  it 
was  by  Judge  Clarke,  by  the  Circuit  Courts  of  Appeals  for  the  Eighth 
Circuit  (Lo  Pong  v.  Dunn,  235  Fed.  510,  149  C.  C.  A.  56),  and  for  the 
Third  Circuit  (Sibray  v.  United  States,  227  Fed.  1,  141  C.  C.  A.  555). 
In  both  cases,  certiorari  was  refused  (242  U.  S.  644,  37  Sup.  Ct.  214, 
61  Lr.  Ed.  543;  241  U.  S.  657,  36  Sup.  Ct.  286,  60  L.  Ed.  1225);  but 
the  briefs  filed  in  the  Supreme  Court  show  that  in  neither  case  was 
this  question  presented  to  that  court.  On  the  other  hand,  Judge  Coch- 
ran's opinion  has  been  approved  and  followed  by  the  Circuit  Courts 
of  Appeals  for  the  Seventh  Circuit  (United  States  v.  Lem  Him,  239 
Fed.  1023,  152  C.  C.  A.  661),  and  for  the  Fifth  Circuit  (Lee  Wong  Hin 
V.  Mayo,  240  Fed.  368,  153  C.  C.  A.  294).  The  matter  seems  to  us 
proper  for  certification. 

In  the  Woo  Shing  Case,  the  petition  for  habeas  corpus  was  not  filed 
until  the  order  of  deportation  had  been  made,  while  in  the  Woo  Jan 
Case  the  petition  therefor  was  filed  as  soon  as  Woo  Jan  was  taken 
ui>on  the  warrant  of  arrest;  but  we  do  not  see  that  this  makes  any 
diflFerence.  In  order  that  the  expense  of  taking  up  two  cases  may  be 
avoided,  we  have  decided  to  certify  the  Woo  Jan  Case  and  to  hold  the 
Woo  Shing  Case  upon  our  calendar.  Counsel  in  the  Woo  Shing  Case 
will  be  notified,  and  we  assume  that  they  will  be  allowed  to  participate 
in  the  hearing  in  the  Supreme  Court  as  if  their  case  also  had  been  cer- 
tified. Accordingly,  we  make  the  following  findings  of  fact  and  request 
for  instructions : 

Woo  Jan  filed,  in  the  District  Court  for  the  Eastern  District  of  Ken- 
tucky, his  petition  for  habeas  corpus.  He  set  up  therein  that  he  was 
in  the  custody  of  the  immigrant  inspector  by  virtue  of  a  warrant  issued 
by  the  Secretary  of  Labor,  which  warrant  was  as  follows : 

**To  J.  A.  Fluckey,  Inspector  in  Charge,  Cleveland,  Ohio,  or  to  Any  Immigrant 

Inspector  in  the  Service  of  the  United  States: 

"Whereas,  from  evidence  submitted  to  me,  it  appears  that  the  alien,  Woo 

Mon,  alias  Woo  Jan,  who  landed  at  the  port  of  San  Francisco,  Cal.,  ex  SS 

Nlppon-Maru,  on  the  2d  day  of  May,  1913,  has  been  found  in  the  United  States 
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In  violation  of  the  act  of  Congress  approved  February  20,  1907,  amended  by 
the  act  approved  March  26,  1910.  for  the  following,  among  other  reasons: 

**That  the  said  alien  is  unlawfully  within  the  United  States,  in  that  he  has 
been  found  therein  in  violation  of  the  Chinese  exclusion  laws,  and  is,  there- 
fore, subject  to  deportation  under  the  provision  of  section  21  of  the  above- 
mentioned  act. 

"I,  J.  B.  Densmore,  Acting  Secretary  of  Labor,  by  virtue  of  the  power  and 
authority  vested  In  me  by  the  laws  of  the  United  States,  do  hereby  command 
you  to  take  Into  custody  the  said  alien  and  grant  him  a  hearing  to  enable  him 
to  show  cause  why  he  should  not  be  deported  In  conformity  with  the 
law.    ♦    ♦    ♦ 

"Witness  my  hand  and  seal  this  first  day  of  April,  1914. 

"[Signed]    J.  B.  Densmore,  Secretary  of  Labor." 

Woo  Jan's  petition  further  alleged  that  he  was  57  years  old,  was 
bom  in  China,  and  since  1877  had  been  a  resident  of,  and  a  domiciled 
merchant  in,  the  United  States;  that  during  this  time  he  had  done 
no  manual  labor,  excepting  what  was  incidental  to  his  business  as  a 
merchant ;  that  in  1894,  he  was  registered  as  a  merchant  by  the  collec- 
tor of  internal  revenue,  at  Lexington,  Ky.,  and  given  a  registra- 
tion certificate,  which  he  still  has ;  that  for  many  years  he  has  been  a 
resident  of  Ashland,  Ky. ;  that  during  the  period  of  his  residence  in 
the  United  States  he  has  returned  to  China  upon  three  occasions,  snd 
each  time  his  status  as  a  resident  merchant  has  been  investigated  by 
the  United  States  authorities  and  established ;  that  January  29,  1912, 
he  made  an  application  at  San  Francisco  for  a  preinvestigation  of  his 
status  as  a  lawfully  domiciled  merchant  preparatory  for  departing  to 
China  upon  a  temporary  visit;  that  on  February  28,  1912,  the  Chinese 
inspector,  upon  an  investigation,  found  that  Woo  Jan  was  a  merchant, 
as  he  claimed,  and  recommended  favorably,  and  that  thereupon  there 
was  issued  to  him  a  returning  merchant's  certificate  for  his  use  ac- 
cording to  law  on  re-entering ;  that  he  departed  for  China  in  March, 
1912,  and  remained  there  upon  a  temporary  visit  until  he  returned  to 
the  United  States  upon  the  2d  day  of  May,  1913,  upon  which  latter 
date  he  and  his  wife  were  admitted  by  the  immigration  and  customs 
officers  at  San  Francisco;  and  that  since  this  date  he  has  been  contin- 
ually engaged  in  the  prosecution  of  his  business  as  a  resident  merchant 
in  the  United  States.  He  further  set  up  that  the  provisions  of  the 
Immigration  Act  of  February,  1907  (Act  Feb.  20,  1907,  c.  1134,  34 
Stat.  898),  have  no  application  to  his  case,  and  that  the  proceedings  had 
thereunder,  with  a  view  to  deporting  him,  were  without  authority  of 
law  and  void,  for  the  reason,  among  others,  that  the  so-called  warrant 
of  arrest  sets  forth  no  basis  for  the  proceedings  against  him,  except 
that  he  is  unlawfully  in  the  United  States,  in  that  **he  has  been  found 
there  in  violation  of  the  Chinese  exclusion  laws."  The  petition  then 
expressly  alleged  that  section  43  of  the  Ii:4migration  Act  (Comp.  St. 
1916,  §  4289)  had  the  effect  to  continue  in  full  force  those  provisions 
of  the  Chinese  Exclusion  Act  which  gave  jurisdiction  for  deportation 
only  to  the  United  States  commissioner,  and  which  gave  to  the  China- 
man the  right  of  appeal  to  the  United  States  District  Court. 

The  petitioner  thereupon  summarized  his  position  as  follows : 
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"Your  petitioner  shows  unto  your  honor  that  there  is  no  authority  of  Taw 
tor  the  issuance  of  the  said  warrant.  Exhibit  A,  in  that  it  affirmatively  ap- 
pears that  the  entry  of  your  petitioner  into  the  United  States  was  a  lawful 
entry  and  approved  by  the  immigration  officers  at  the  port  of  entry,  and  tliat 
it  is  not  charged  in  said  warrant  that  your  petitioner  is  in  the  United  States  in 
violation  of  any  of  the  provisions  of  the  Immigration  Act,  but  that  he  is  in  the 
United  States  only  in  violation  of  the  Chinese  Exclusion  Act,  and  your  petition- 
er alleges  that  whether  or  not  he  is  deportable  under  the  provisions  of  the 
Ohinese  Exclusion  Act  cannot  lawfully  be  determined  by  immigration  officials 
in  a  deportation  proceeding  after  an  acknowledged  legal  entry  into  the 
United  States,  but  that  such  deportation  proceeding,  if  any,  must  be  instituted 
and  proceeded  with  as  provided  by  the  Chinese  Exclusion  Act ;  that  is,  upon  a 
sworn  complaint  before  a  United  States  Commissioner  or  District  Judge." 

Upon  this  petition,  a  writ  was  issued,  and,  when  the  matter  came  on 
to  be  heard,  the  United  States  district  attomev  filed  a  general  demurrer 
to  the  petition.  The  District  Judge  overruled  the  demurrer;  the  Unit- 
ed States  declined  to  answer  the  petition  or  plead  further ;  and  it  was 
thereupon  ordered  that  Woo  Jan  be  discharged.  The  United  States 
immigrant  inspector  joined  in  this  appeal. 

Upon  these  facts,  we  desire  the  instruction  of  the  Supreme  Court 
for  our  proper  decision  of  the  following  questions  of  law  arising  there- 
on (a,  in  the  abstract;  b,  concretely) : 

(a)  Has  the  Secretary  of  Labor,  acting  within  three  years  from  the 
last  entry,  jurisdiction  to  arrest  and  deport  a  Chinese  alien,  upon  the 
sole  ground  that  he  is  found  in  this  country  in  violation  of  the  Chinese 
Exclusion  Act? 

(b)  Are  the  facts  stated  in  Woo  Jan's  petition  and  admitted  by  de- 
murrer inconsistent  with  any  jurisdiction  in  the  Department  of  Labor 
to  cause  his  arrest  and  deportation  ? 


(250  Fed.  508) 

WOO  SHING  V.  FLUCKEY,  United  States  Immigration  Inspector. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     March  12,  1918.) 

No.  2882. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern  Division 
of  the  Northern  District  of  Ohio;   John  H.  Clarke,  Judge. 

Petition  by  Woo  Shlng  for  writ  or  naoeas  corpus  agamst  J.  Arthur  Fluckey, 
United  States  Immlgrauon  Inspector.  From  an  order  denying  the  writ,  pe- 
titioner appeals.  Order  reversed,  and  cause  remanded,  with  instructions 
that  petitioner  be  discharged  from  custody. 

F.  R.  Marvin,  of  Cleveland,  Ohio,  for  appellant 

E.  S.  Wertz,  U.  S.  Atty.,  and  Joseph  C.  Breitenstein,  Asst  U.  S.  Atty.,  both 
of  Cleveland,  Ohio,  for  appellee. 

liefore  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOLLISTER,  Dis- 
trict Judge. 

PER  CURIAM.  The  decision  of  this  case  having  been  continued  until  the 
Supreme  Court  should  answer  the  questions  certified  to  it  by  this  court  in 
the  matter  of  United  States  v.  Woo  Jan  (No.  3025)  250  Fed.  597,  162  0.  C.  A- 
613,  and  such  questions  having  now  been  answered,  as  appears  by  the  man- 
date of  that  court  filed  in  this  court  In  the  matter  of  United  States  v.  Woo  Jan 
(No.  3025)  245  U.  S.  562,  38  Sup.  Ct  207,  62  L.  Ed.  466,  from  which  mandate 
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it  appears  that  the  Department  of  liabor  had  no  jurisdiction  to  Issue  the  war- 
rant under  which  Woo  Shing  was  held: 

Ordered,  that  the  order  of  the  District  Court  be  reversed  and  vacated,  and 
the  cause  be  remanded,  with  instructions  that  Woo  Shing  be  discharged  from 
custody. 


(250  Fed.  590) 

COHEN  V.  GOLDMAN. 

(Circuit  CJourt  of  Appeals,  First  Circuit    April  16,  1918.) 

No.  1333. 

1.  Bankbtjptcy  ^s»159 — ^"Cbeditob" — Indorsees. 

A  surety  or  indorser  on  the  notes  of  a  bankrupt  is  a  "creditor,"  within 
the  meaning  of  Bankruptcy  Act  July  1,  1898,  c.  541,  30  Stat  544. 

[Ed.  Note.-^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Oeditor.] 

2.  Bankbdptct  <S=»302(1)^Suit  by  Tbustee  to  Recover  Preference — Suffi- 

ciency OF  Bill. 

In  a  suit  by  a  trustee  to  recover  as  a  preference  payments  made  by  a 
bankrupt  within  four  months,  and  when  insolvent  from  an  indorser  al- 
leged to  have  been  benefited  thereby,  under  Bankruptcy  Act,  {  60b,  since 
its  amendment  by  Act  June  25,  1910,  c.  412,  §  11,  36  Stat.  842  (Comp.  St. 
1916,  I  9044),  which  provides  that  property  so  transferred  or  its  value 
shall  be  recoverable  if  "the  person  ♦  ♦  ♦  to  be  benefited  thereby 
♦  ♦  ♦  shall  then  have  reasonable  cause  to  believe  that  the  enforce- 
ment of  such  ♦  ♦  ♦  transfer  would  effect  a  preference,"  It  Is  not  nec- 
essary for  complainant  to  allege  or  prove  the  Intent  of  the  bankrupt  in 
making  the  payments,  and  an  allegation  which  follows  the  language  of 
the  act  is  sufficient. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;  Jas.  M.  Morton,  Jr.,  Judge. 

Suit  in  equity  by  George  I.  Cohen,  trustee  in  bankruptcy  of  Israel 
Stemburg,  against  Lew  Goldman.  Decree  dismissing  bill,  and  com- 
plainant appeals.    Reversed. 

Joseph  B.  Jacobs,  of  Boston,  Mass.  (Jacobs  &  Jacobs,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

Before  DODGE,  BINGHAM,  and  JOHNSON,  Circuit  Judges. 

JOHNSON,  Circuit  Judge.  This  is  an  appeal  by  George  I.  Cohen, 
trustee  in  bankruptcy  of  Israel  Sternburg,  from  a  final  decree  of  the 
District  Court  of  Massachusetts,  dismissing  his  bill  in  equity  brought 
against  the  appellee  to  recover  the  sum  of  $1,550,  paid  by  the  bankrupt 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy 
against  him,  to  the  holders  of  certain  promissory  notes  upon  which 
the  appellee  was  an  accommodation  indorser,  and  also  the  sum  of  $123  ; 
but  the  bill  does  not  state  to  whom  the  payment  of  the  several  amounts 
which  make  up  the  latter  sum  was  made,  nor  does  it  allege  that  the  ap- 
pellee was  benefited  by  their  payment. 

The  plaintiff  in  his  bill  alleged  the  bankruptcy  of  Stemburg,  the 
appointment  of  the  appellant  as  trustee  in  bankruptcy  and  his  qualifi- 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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cation,  the  execution  of  the  notes  by  the  bankrupt,  that  the  appellee 
was  an  accommodation  indorser  on  them,  that  within  four  months  of 
the  date  of  bankruptcy  the  bankrupt,  being  insolvent,  paid  said 
notes,  amounting  to  $1,550,  that  the  effect  of  said  payments  was  to 
enable  the  defendant  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  creditors  of  the  same  class,  and  that  the  defendant,  at  the 
date  of  said  payments  and  for  some  time  previous  thereto,  had  rea- 
sonable cause  to  believe  that  said  payments  would  effect  a  preference. 
Upon  the  appellee's  motion  the  bill  was  dismissed  by  the  learned  Dis- 
trict Judge  for  the  following  reasons : 

"It  is  not  alleged  that  the  defendant  induced  or  controlled  Stemburg*s  ac- 
tion, nor  that  he  advised  or  procured  the  payments  to  be  made,  nor  even 
that  he  knew  that  they  were  to  be  made.  The  bankrupt  may,  upon  the  alle- 
gations in  the  bill,  have  acted  entirely  on  his  own  initiative,  without  Informing 
or  consulting  the  defendant.  There  is  no  allegation  that  the  defendant  knew 
or  had  reasonable  cause  to  believe  that  a  preference  to  him  was  intended  by 
Sternburg  in  paying  the  notes/* 

[1]  The  law  is  well  settled  that  a  surety  or  indorser  is  a  creditor, 
within  the  meaning  of  the  Bankruptcy  Act.  Stem  v.  Paper  (D.  C.) 
183  Fed.  228,  231 ;  Kobusch  v.  Hand,  156  Fed.  660,  84  C.  C.  A.  372; 
Swarts  v.  Fourth  National  Bank,  117  Fed.  1,  54  C.  C.  A.  387;  Na- 
tional Bank  of  Newport  v.  National  Herkimer  County  Bank,  225  U. 
S.  178,  32  Sup.  Ct.  633,  56  L.  Ed.  1042;  Landry  v.  Andrews,  22  R.  I. 
597,  48  Atl.  1036;   Bartholow  v.  Bean,  12  Wall.  635,  2  L.  Ed.  866; 

1  Loveland  on  Bankruptcy,  p.  989. 

[2]  The  question  raised  by  the  appeal  is  therefore  whether  the  al- 
legations in  the  bill  are  sufficient  to  entitle  the  appellant,  as  trustee,  to 
recover  under  section  60b,  Act  of  July  1,  1898,  c.  541,  as  amended  Act 
Feb.  5,  1903,  c.  487,  §  13,  and  Act  June  25,  1910,  c.  412,  §  11  (Comp. 
St.  1916,  §  9644),  the  provisions  of  which,  so  far  as  applicable  to  the 
facts  in  this  case,  are  as  follows : 

"If  a  bankrupt  shall  ♦  ♦  ♦  have  made  a  transfer  of  any  of  his  property, 
and  if,  at  the  time  of  transfer  ♦  ♦  •  and  being  within  four  months 
before  the  filing  of  the  petition  In  bankruptcy  •  ♦  ♦  the  bankrupt  being 
insolvent  and  the  ♦  ♦  •  transfer  then  operate  as  a  preference,  and  the 
person  receiving  It  or  to  be  benefited  thereby,  or  his  agent  acting  therein, 
shall  then  have  reasonable  cause  to  believe  that  the  enforcement  of  such 

•  •  •  transfer  would  effect  a  preference,  It  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property  or  Its  value  from  such  nerson." 

A  preference  is  defined  in  section  60a  of  the  same  act  as  fol- 
lows: 

**A  person  shall  be  deemed  to  have  given  a  preference  If,  being  insolvent,  he 
has,  within  four  months  before  the  filing  of  the  petition  ♦  •  ♦  made  a 
transfer  of  any  of  his  property,  and  the  effect  of  the  enforcement  of  such 

•  •  ♦  transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class.*' 

The  bill  contains  all  the  allegations  necessary  in  an  action  brought 
by  a  trustee  under  section  60b,  provided  the  last  allegation  in  it  is  suffi- 
cient.   This  allegation  is  identical  with  that  stated  to  be  necessary  in 

2  Loveland  on  Bankruptcy,  p.  1061. 
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Previous  to  the  amendment  of  June  25,  1910,  it  was  necessary,  to 
entitle  the  trustee  to  recover  under  this  section,  that  he  should  allege 
and  prove,  in  addition  to  other  facts,  that  the  person  receiving  the 
transfer  "or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference."  But  since  the  amendment  the  intent  of  the  bankrupt 
in  making  the  transfer  is  immaterial,  and  it  is  necessary  to  allege  and 
prove  that  one  who  receives  co*  is  benefited  by  such  transfer  had  reason- 
able cause  to  believe  that  it  "would  effect  a  preference."  Golden  Hill 
Distilling  Co.  v.  Logue,  243  Fed.  342,  347,  156  C.  C.  A.  122;  Hewett 
V.  Boston  Strawboard  Co.,  214  Mass.  260,  101  N.  E.  424;  Wilson  v. 
Mitchell-Woodbury  Co.,  214  Mass.  514,  102  N.  E.  119;  Rogers  v. 
American  Halibut  Co.,  216  Mass.  227,  103  N.  E.  689;  Rubenstein  v. 
Lottow,  223  Mass.  227,  231,  111  N.  E.  973. 

Because  of  the  great  difficulty  in  procuring  evidence  of  knowledge 
of  the  intent  with  which  a  transfer  was  made  by  the  debtor,  shown 
by  the  large  number  of  reported  cases.  Congress,  by  the  amendment  of 
1910,  substituted  reasonable  cause  for  belief  in  the  effect  of  a  transfer 
for  reasonable  cause  for  belief  in  the  intent  with  which  the  transfer 
was  made.  But  even  under  the  section  as  it  stood  before  amendment 
we  do  not  find  any  case  in  which  it  has  been  held  that  a  general  allega- 
tion that  the  defendant  had  reasonable  cause  to  believe  that  a  pref- 
erence to  him  was  intended  was  insufficient. 

We  think  the  general  allegation,  "that  the  defendant  at  the  date  of 
said  payments,  and  for  some  time  previous  thereto,  had  reasonable 
cause  to  believe  that  said  payments  would  effect  a  preference,"  is  suffi- 
cient. It  follows  the  language  of  the  act,  and  under  it  the  appellant 
can  introduce  evidence  of  all  facts  and  circumstances  which  would 
tend  to  show  reasonable  cause  for  belief  on  the  part  of  the  appellee 
that  the  alleged  payments  would  effect  a  preference,  including  that 
held  necessary  in  Butterfield  v.  Woodman,  223  Fed.  956,  961,  139  C.  C. 
A.  436. 

It  is  not  necessary  to  allege  the  facts  upon  which  the  appellant  relies 
to  show  reasonable  cause  for  this  belief,  such  as  that  the  defendant 
procured  the  payments  to  be  made,  or  that  he  had  actual  knowledge 
that  they  were  made;  for  the  allegation  that,  at  the  date  of  the  pay- 
ments, he  had  reasonable  cause  to  believe  such  payments  would  ef- 
fect a  preference,  naturally  implies  that  he  then  knew  such  payments 
were  being  made,  as  he  could  not  be  said  to  have  reasonable  cause  to 
believe  that  they  would  effect  a  preference,  unless  he  knew  they  were 
being  made  and  that  the  debtor  was  insolvent. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  with  this 
opinion ;  the  appellant  to  recover  his  costs  of  appeal. 
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(250  Fed.  602^ 

THE  GEORGE  W.  BLZET. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  10,  1918w) 

No.  220. 

1.  Salvage  <s=:»26 — Salvage  in  Habbob — ^Awabds. 

Where  assistance  is  abundant  and  available,  the  awards  for  harbor 
salvage  should  be  moderate. 

2.  Salvage  <&=»22 — Salvobs — ^Duties  of. 

Salvors,  who  rescue  a  vessel,  have  the  duty  of  exercising  reasonable 
care  to  protect  the  property  rescued. 

3.  Salvage  ^=>26 — A wabd— Diminution. 

Failure  of  a  salvor  to  exercise  ordinary  care  to  protect  the  property 
saved  warrants  a  diminution  of  the  award,  for  salvage  is  a  reward  for 
successful  well-doing. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Salvage.] 

L  Salvage  <©=»38— Awabd — ^Awabd  to  Masteb. 

A  special  award  to  a  master  of  a  tug,  which  towed  a  burning  vess^ 
from  a  pier,  where  it  was  in  danger  of  destruction  by  the  explosion  of  war 
munitions,  held  unwarranted  by  the  evidence. 

5.  Salvage  ^=s»31 — ^Awabd — Measube. 

Where  a  tug  towed  a  burning  vessel  from  terminal  piers,  on  which  mnnl- 
tlons  were  stored  for  shipment  and  the  vessel's  salt  cargo  was  lost  in  ex- 
tinguishing the  fire,  so  that  the  hull  turned  over  to  the  owners  was  not 
wortli  over  $30,000,  held,  that  a  salvage  award  of  $13,500  was  excessive, 
and  should  be  reduced  to  $7,000,  to  be  divided  between  the  crew  and 
the  owners. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Libel  by  Frederick  Bouchard  and  others  against  the  schooner  George 
W.  Elzey,  her  tackle,  etc.,  claimed  by  George  W.  Elzey.  From  a  de- 
cree for  libelants  (242  Fed.  318),  claimant  appeals.  Reversed  and 
remanded,  with  directions. 

The  action  is  for  salvage  services  rendered  the  schooner  by  the  tug  G.  Galla-  > 
gher  on  the  morning  of  July  30,  1916,  by  taking  her  away  from  a  fire  at  **Bla<* 
Tom,"  New  York  Harbor.  This  place  is  a  railroad  terminal,  and  at  the  date 
given  contained,  in  cars,  and  perhaps  boats  also,  large  quantities  of  munitions 
of  war.  At  about  2  a.  m.  an  explosion  occurred,  and  not  long  afterwards  a 
second  one.  Articles,  including  shells,  were  carried  considerable  distances, 
and  the  destruction  at  and  near  the  terminal  piers  was  very  great 

The  Gallagher,  a  small  tug  whose  value  does  not  certainly  appear,  carrying 
(as  alleged)  a  crew  of  seven  men,  was  lying  at  Erie  Basin.  Gn  hearing  the 
explosion,  she  started  for  the  fire,  and  took  with  her,  apparently  as  a  volun- 
teer, one  John  Peterson,  a  scow  master,  whose  boat  was  U'lng  near  by.  She 
first  took  away  from  the  piers  an  Iron  steamer,  and,  having  gotten  that  vessel 
to  an  anchorage,  she  turned  her  attention  to  the  wooden  schooner  Elzey  at 
about  6:30  a.  m.  The  schooner's  master  was  absent,  her  crew  had  abandon- 
ed her,  and  one  of  them  seems  to  have  been  killed  by  the  explosion.  The  ves- 
sel was  on  fire,  and  there  were  in  the  Immediate  vicinity  the  tug  Genesee,  a  ves- 
sel much  more  powerful  than  the  Gallagher,  and  one  of  the  fir^boats  of  New 
York  city.  The  Gallagher  got  a  line  on  the  Elzey,  hauled  her  about  1,600  feet 
away  from  the  pier,  and  anchored  her ;  the  fireboat  extinguishing  the  flames 
on  the  schooner.  The  Gallagher  took  no  part  in  putting  out  the  fire.  Her 
captain  then  obtained  tlie  aid  of  another  tug  (the  Hercules)  and  together  they 
took  the  Elzey  to  Erie  Basin,  arriving  about  10  a.  m.    A  belief  that  the  well- 
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known  firm  of  Gokey  might  have  some  interest  in  the  schooner  turned  out 
well-founded,  and  some  time  in  the  afternoon  one  of  her  part  owners  appear- 
ed and  took  charge;  her  master  did  not  arrive  until  the  evening  of  the  fol- 
lowing day. 

The  Gallagher  suffered  no  Injury  while  assisting  the  Elzey ;  neither  did  any 
of  her  crew.  The  schooner  was  laden  with  a  cargo  of  salt,  which  was  lost; 
1.  e.,  melted  in  the  water  used  in  extinguishing  fire.  The  value  of  the  hull  as 
turned  over  to  her  owners  did  not  exceed  $30,000.  The  award  below  was  $13,- 
500— divided  $6,000  to  tug  owners,  $5,000  to  crew  in  proportion  to  wages, 
and  $3,500  personally  to  libelant  Bouchard,  the  master  of  the  Gallagher. 
Claimant  took  this  appeal. 

Alexander  &  Ash,  of  New  York  City  (Peter  Alexander,  of  New 
York  City,  of  counsel),  for  appellant. 

Foley  &  Martin,  of  New  York  City  (George  V.  A.  McCloskey  and 
William  J.  Martin,  both  of  New  York  City,  of  counsel),  for  appellees. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  rule  in  respect  to  harbor  salvage,  where  assistance  is  abundant 
and  available,  we  stated  in  The  O.  C.  Hanchett,  76  Fed.  1003,  22  C. 
C.  A.  678 ;  the  awards  should  be  moderate. 

[2-5]  The  peculiar  merits  alleged  in  this  instance,  as  gathered  from 
the  libel,  argument  for  appellee,  and  opinion  belcrw,  are  that  libelant's 
personal  bravery  was  remarkable;  that  the  Elzey  was  most  skillfully 
snatched  from  danger  at  exactly  the  right  time — delay  would  have 
been  fatal;  that  the  schooner  was  abandoned,  if  not  technically  a 
derelict ;  and  that  the  other  tug  near  by  (Genesee)  did  nothing.  It  is 
not  doubted  that  bravery  was  displayed,  for  although,  as  the  event 
proved,  the  period  of  violent  explosions  had  passed  before  anything 
wgis  done  for  the  Elzey,  unexploded  shells  lay  on  the  decks  of  most  of 
the  vessels  mentioned  in  evidence,  and  there  was  no  certainty  that 
those  shells,  or  other  cars  of  munitions,  or  both,  might  not  blow  up  at 
any  moment.  There  was  the  very  pressing  terror  of  the  unknown, 
than  which  few  things  are  greater.  But  we  discern  in  the  evidence 
nothing  to  mark  the  libelants  as  courageous  above  the  other  men  pres- 
ent on  police  or  fire  boats  and  other  tugs. 

That  the  Elzey  was  in  imminent  danger  is  plain.  She  was  of  wood 
and  on  fire ;  but  she  had  been  in  great  danger  for  hours  before  the 
Gallagher  helped  her,  and  the  fire  was  put  out  by  the  city  -fireboat, 
which  took  charge  after  the  Genesee  had  put  on. her  stream.  The 
Gallagher  did  not  assist  in  that  effort.  We  discover  no  evidence  that 
the  exact  moment  when  the  Gallagher  towed  her  from  the  pier  side 
was  of  specially  vital  importance,  and  it  is  observable  that  she  had 
been  left  there  for  several  hours  while  the  Gallagher  devoted  her  en- 
ergies to  the  removal  of  an  iron  steamer  lying  near  by  and  of  greater 
value. 

That  the  schooner  was  abandoned,  and  had  not  a  man  on  board  to 
cut  a  mooring  or  take  a  line,  is  undoubtedly  a  circumstance  enhancing 
the  value  of  the  service  rendered.  That  there  was  nothing  done  by 
the  Genesee  is  not  true.  That  tug  was  on  the  ground  (so  far  as  the 
Elzey  was  concerned)  an  hour  before  the  Gallagher,  and  tried  to  pull 
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the  schooner  out.  Her  line  parted,  and  before  she  could,  or  at  all 
events  did,  get  out  another,  the  Gallagher  got  her  line  on,  and  one  tug 
was  enough  for  the  work.  Thereafter  the  Genesee  played  on  the  fire 
from  her  standpipe,  until  the  fireboat  took  charge,  when  she  retired  on 
the  fireman's  orders,  as  was  proper.  There  is  no  doubt  that  both  the 
fireboat  and  the  Genesee  were  far  more  powerful  than  the  Gallagher ; 
nor  was  there  any  remarkable  management  or  maritime  skill  necessary 
or  displayed.  All  the  masters  present  were  no  doubt  good  tugboat 
men,  and  the  evidence  yields  no  proof  that  any  more  than  the  great, 
but  daily  exhibited,  skill  of  such  men  was  exercised  or  required. 

On  the  other  hand,  appellants  complain  that  the  salvors  failed  in 
their  duty  of  caring  for  the  schooner  while  they  were  in  possession  of 
her,  and  that  the  special  award  to  Capt.  Bouchard  is  beyond  all  right 
or  precedent.  When  the  Gallagher  and  Hercules  took  the  Elzey  to 
Erie  Basin,  they  moored  her  where  men  from  other  nearby  vessels 
and  apparently  from  the  shore  could  easily  get  aboard.  She  was  much 
injured  by  explosion  and  on  her  deck  lay  pieces  of  shell;  she  was 
overrun  by  curiosity  seekers,  and  according  to  credible  and  disinter- 
ested testimony  unbroken  boxes  were  removed  from  her.  When  her 
master  returned,  clothing,  provisions,  nautical  instruments,  and  the 
brasses  of  the  engine  were  gone.  It  is  not  possible  to  find  certainly 
from  this  record  who  took  these  articles,  or  their  aggregate  value ;  but 
it  is  clear  that  these  libelants  did  fail  in  the  active  duty  laid  on  salvors 
in  possession  of  caring  for  what  they  have  in  charge  (Serviss  v,  Fergu- 
son, 84  Fed.  202,  28  C.  C.  A.  327) ;  they  did  not  exercise  reasonable 
care  (The  Henry  Steers,  Jr.  [D.  C]  110  Fed.  578;  The  Bremen  [D, 
C]  111  Fed.  228);  and,  while  this  failure  of  duty  is  far  from  suffi- 
cient to  forfeit  award,  it  must  diminish  the  recovery,  for  salvage  is 
not  only  an  award,  but  a  reward  for  successful  well-doing. 

The  gift  of  $3,500  to  Captain  Bouchard,  in  addition  to  his  wfllge 
share  of  the  $5,000,  is  without  precedent,  nor  do  we  find  any  reason 
for  it  in  the  evidence.  The  measure  of  his  bravery  and  skill  has  been 
stated  above,  and  why  he  should  thus  be  singled  out  for  especial  en- 
richment we  fail  to  see.  In  result  this  cause  differs  from  any  reported 
case  of  harbor  fire  salvage  in  two  matters  making  for  increase,  viz., 
abandonment  and  apprehended  danger  from  exploding  shells,  and  in 
one  inclining  toward  diminution,  neg^ligence  of  salvors  after  danger 
past.  It  may  be  noted  that  this  negligence  was  peculiarly  that  of  the 
man  in  command,  the  captain.  Citations  in  salvage  are  rarely  useful, 
but  the  following  are  of  fires  in  local  waters :  The  Kaaterskill  (D.  C.) 
48  Fed.  701 ;  The  Lydia  (D.  C.)  49  Fed.  666;  The  Helen  F.  Robbins 
(D.  C.)  55  Fed.  1014— and  furnish  some  guide. 

Upon  weighing  the  foregoing  considerations,  it  is  thought  that  an 
award  of  $7,000  is  ample,  whereof  one-half  to  the  crew  in  proportion 
to  wage ;  Peterson  to  share  according  to  his  scow  man's  pay. 

The  decree  appealed  from  is  reversed,  with  the  costs  of  this  appeal 
to  appellant,  and  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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(250  Fed.  605) 

TRIPPLEHORN  v.  CAMBRON  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     April  8,  1918.) 

No.  3054. 

J-  Appeal  and  £}bbob  ^=s»854(2) — Review — Decree. 

Where  the  trial  court  found  on  the  issues  Joined  that  it  had  no  Jurisdic- 
tion, and  ordered  the  petition  dismissed,  the  decree  should  be  treated  as 
dismissing  the  petition  for  want  of  Jurisdiction,  and  not  for  want  of 
equity,  regardless  of  the  opinion  rendered  by  the  court. 
2..  Bankruptcy  ^=:»152 — Taus'rEES — Rights  or. 

A  bankrupt's  interest  in  land  vests  in  his  trustee  as  of  the  date  of  the 
filing  of  the  petition  in  bankruptcy. 

3.  Bankruptcy  ^=»217(3) — Review — Moor  Questions. 

Where  the  administrator  of  an  estate  filed  a  petition  in  the  state 
court  to  sell  the  property  for  the  payment  of  debts,  and  the  trustee  in 
bankruptcy  of  one  of  the  heirs  entitled  to  share  in  the  land  consented  to 
the  sale,  any  question  of  Jurisdiction  to  enjoin  the  sale  became  moot,  and 
a  petition  seeking  an  injunction  should  be  dismissed. 

4.  Bankruptcy  ^=>217(3) — Coubt  of  Bankruptcy — Jurisdiction — Consent. 

Where  the  trustee  of  a  bankrupt,  who  was  entitled  to  share  in  Ills 
mother's  estate,  after  filing  a  petition  to  compel  the  bankrupt's  divorced 
wife,  who  asserted  a  lien  on  the  bankrupt's  interest  in  such  estate,  to 
set  up  her  claim  in  the  court  of  bankruptcy,  consented  to  the  sale  of 
the  property  on  the  petition  of  the  administrator  filed  in  the  state  court, 
such  consent  was  a  concession  of  the  state  court's  Jurisdiction  to  deter- 
mine the  rights  of  the  several  claimants  to  the  fund,  and  warranted  a  dis- 
missal of  the  trustee's  petition. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio ;  John  M.  Killits,  Judge. 

Petition  by  Daniel  R.  Tripplehom,  trustee  in  bankruptcy,  against 
Pauline  Cambron  and  others.  From  a  decree  for  defendants,  petition- 
er  appeals.    Affirmed. 

On  June  12,  1915,  appellant  filed  a  petition  against  appellees,  the  divorced 
wife  of  the  bankrupt,  the  sheriff  of  Allen  county,  Ohio,  the  Lima  Trust 
Company,  and  the  administrator  of  the  estate  of  bankrupt's  mother,  to  re- 
strain a  sale,  under  the  alimony  decree,  of  bankrupt's  undivided  one-third  in- 
terest in  certain  land  inherited  from  the  mother,  to  require  the  administrator 
to  pay  over  to  appellant  the  banknipt's  share  of  the  proceeds  that  might  be 
derived  from  any  sale  of  the  land  by  the  administrator  to  pay  the  debts  of 
the  mother's  estate,  and  to  require  appellee  Cambron  to  set  up  her  lien,  if 
any,  against  the  land  or  against  such  proceeds  in  these  proceedings,  and 
there  to  have  the  validity  of  the  lien  determined.  To  this  i)etition,  appellee 
Cambron  answered,  denying  the  jurisdiction  of  the  court,  but  praying,  in  the 
event  that  the  court  upheld  its  jurisdiction,  that  she  might  be  decreed  to 
have  a  valid  lien  on  the  bankrupt's  interest  in  the  proceeds  of  the  sale  here- 
after referred  to,  prior  to  the  rights  of  the  trustee  in  bankruptcy. 

The  facts,  as  disclosed  by  vhe  petition  and  answer,  are  undisputed.  It 
appears  therefrom  that  the  bankrupt  had  inherited  from  his  mother  a  one- 
third  interest  in  certain  real  estate,  subject  to  a  dower  interest ;  that  before  the 
divorce  proceedings  the  legal  title  to  this  property  had  been  vested  in  the  Trust 
Company,  for  the  purpose  of  effectuating  a  sale  thereof,  but  only  on  approval 
by  the  bankrupt  and  a  coheir.  While  the  property  was  improved,  nothing  is 
alleged  as  to  the  actual  possession  thereof.  Appellee  Cambron  had  obtained 
a  decree  of  divorce  a  few  days  before  the  petition  in  bankruptcy  was  filed,  at 
a  term  of  court  begun  within  four  months,  on  a  petition  filed  more  than  four 
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months,  prior  to  the  bankruptcy  proceedings.  In  the  dirorce  petition,  the 
property  in  question  was  si)eclflcally  described,  alimony  was  prayed  there- 
from, and  any  disposition  by  the  defendant  of  his  Interest  in  the  proceeds 
from  the  sale  thereof  was  sought  to  be  enjoined.  The  defendant  therein  was 
enjoined,  pendente  lite,  from  disposing  of  his  interest  in  the  property  or  in 
the  proceeds  of  any  sale  thereof.  In  the  divorce  decree,  $1,000  alimony  was 
granted,  and  expressly  made  a  lien  from  the  first  day  of  that  term  of  court  on 
the  defendant's  undivided  interest  in  the  property  and  in  the  proceeds  of  a 
sale,  if  a  sale  be  made  under  the  trust  agreement  or  otherwise,  and  sale  un- 
der execution  was  ordered,  if  no  sale  under  the  trust  agreement  should 
be  made  within  six  months.  A  few  days  after  the  adjudication  in  bankruptcy, 
on  plaintiff's  motion,  that  six-month  limitation  was  iremoved. 

It  further  appears  that  on  June  15,  1915,  three  dB.ys  after  appellant's  pe- 
tition was  filed,  the  administrator  of  the  mother's  estate,  pursuant  to  an 
agreement  between  the  parties,  whereby  appellee  Cambron  had  consented  not 
to  ask  for  execution  in  the  divorce  case,  filed  a  petition  In  the  state  court  to 
sell  the  property  in  question  for  the  payment  of  debts.  In  this  i)etition,  to 
which  the  bankrupt  and  the  other  heirs,  as  well  as  appellant  and  appellees 
herein,  were  made  parties  defendant,  he  prayed,  inter  alia,  that  each  defend- 
ant set  up  his  Interest  or  claim,  that  the  premises  be  sold  free  and  dear,  and 
that  the  rights  of  all  parties  be  determined  and  adjusted.  The  pleadings  in 
that  case,  other  than  this  petition  and  the  divorced  wife's  answer,  assert- 
ing a  lien  and  praying  payment  thereof  out  of  the  proceeds  of  the  sale,  are 
not  in  the  record  before  us ;  but  it  is  shown  by  the  present  record  that  all 
persons  named  as  defendants  In  those  proceedings  entered  their  appearance 
therein  and  consented  to  the  administrator's  sale  as  prayed  for,  that  the  sale 
was  had,  that  the  proceeds  are  in  the  possession  of  the  administrator  for 
distribution,  subject  to  the  order  of  the  state  court,  and  that  the  cause  was 
submitted  by  all  parties  to  that  court  on  the  issues  joined  by  the  pleadings 
therein  and  on  the  evidence. 

While  an  opinion  was  rendered  in  the  District  Court,  that,  under  the 
doctrine  of  lis  pendens  applicable  under  Ohio  law,  appellee  Cambron's  lien 
was  prior  to  the  lien  that  any  creditor  could  obtain  after  the  commencement  of 
the  divorce  proceedings,  and  that  therefore,  the  petition  of  the  trustee  In 
bankruptcy  should  be  dismissed,  in  the  decree  before  us  for  review  on  this 
appeal,  the  court  finds  only  that  "on  the  issues  joined  it  has  no  jurisdiction 
herein,"  and  therefore  orders  **that  the  petition  of  the  plaintiff  is  hereby  dis- 
missed, and  the  temporary  injunction  dissolved." 

W.  B.  Richie,  of  Lima,  Ohio,  for  appellant. 
W.  L.  Parmenter,  of  Lima,  Ohio,  for  appellees. 

Before  WARRINGTON,  KNAPPEN,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
In  view  of  the  single  finding  in  the  decree,  and  despite  the  opinion 
rendered,  the  decree  must,  in  our  judgment,  be  dealt  with  as  dismiss- 
ing the  petition  for  want  of  jurisdiction,  and  not  for  want  of  equity. 

[2]  2.  It  nowhere  appears  that  the  bankrupt,  or  his  trustee  in 
bankruptcy,  or  the  trust  company,  had  actual  possession  of  the  prem- 
ises in  question.  While  the  bankrupt's  interest  vested  in  his  trustee 
as  of  the  date  of  the  filing  of  the  petition  in  bankruptcy,  the  property 
itself  does  not  appear  to  have  come  into  his  actual  possession,  or  under 
the  control  of  the  bankruptcy  court  at  any  time. 

[3]  3.  It  does  affirmatively  appear  that  three  days  after  appellant 
had  filed  his  petition,  wherein  be  alleged  that  the  administrator  was 
about  to  begin  proceedings  in  the  state  court  to  sell  the  land,  such 
proceedings  were  begun,  and  resulted  in  a  sale  with  the  consent  of  all 


Digitized  by  VjOOQIC 


MANDEYILLE  V.  MACDONALD  623 

parties.  Any  question  of  jurisdiction  to  enjoin  the  sheriff's  sale  there- 
by became  moot,  and,  if  the  petition  had  been  limited  thereto,  it  would 
have  been  properly  dismissed  on  this  ground. 

[4]  4.  By  consenting  to  the  administrator's  sale,  appellant  con- 
ceded that  the  state  court  had  control  of  the  property.  Clearly  it,  and 
it  alone,  had  control  of  the  proceeds.  While  appellant,  by  his  petition, 
had  sought  to  require  the  administrator  to  bring  the  bankrupt's  entire 
share  of  those  proceeds  into  the  bankruptcy  court,  and  to  compel  ap- 
pellee Cambron  to  have  the  validity  of  her  lien  adjudicated  in  that 
court,  we  are  absolved,  by  appellant's  subsequent  submission  of  all  the 
issues  to  the  state  court,  vrithout  any  reservation,  from  determining 
whether,  in  view  of  the  fact  that  this  petition  was  filed  three  days  be- 
fore the  administrator's  petition  to  sell,  the  bankruptcy  court  thereby 
acquired  at  least  a  discretionary  power  to  grant  this  prayer. 

Clearly,  the  state  court  is  legally  competent  to  determine  conflicting 
claims  in  respect  to  a  fund  under  its  control;  and  when  such  deter- 
mination is  dependent,  as  in  this  case,  upon  the  construction  of  state 
statutes  and  decisions,  it  is  a  proper  exercise  of  judicial  discretion, 
when  all  parties  have  theretofore  voluntarily  submitted  to  the  juris- 
diction of  the  state  court,  to  decline  to  exercise  jurisdiction  and  to  re- 
mit them  thereto.  While  the  appellant's  answer  in  the  state  court 
does  not  appear  in  the  record  before  us,  appellee  Cambron's  answer 
raises  the  issue  of  the  validity  and  priority  of  her  alleged  lien ;  that, 
coupled  with  the  uncontradicted  allegation  that  all  issues  raised  by  the 
pleadings  were  submitted  to  that  court  for  adjudication,  sufficiently 
indicates  the  consent  of  all  parties  thereto. 

We  express  no  opinion  on  the  merits,  because,  on  this  record,  that 
question,  in  our  judgment,  is  not  before  us. 

Decree  affirmed. 


(250  Fed.  607) 

MANDEVILLE  et  al.  v.  MacDONALD  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  14,  1918.) 

No.  176. 

Bbokebs  <@=»56(3) — Right  to  Commission — Construction  op  Contract. 

Plaintiffs,  as  brokers,  sought  a  contract  with  defendants  to  assist  in 
bringing  about  the  purchase  by  defendants  of  the  stock  of  a  light  com- 
pany, for  a  commission  of  5  per  cent.  No  contract  was  then  made,  but 
some  time  later  defendants  told  plaintiffs  that,  if  they  bought  the  stock, 
they  would  pay  plaintiffs  the  commission.  Held,  that  such  agreement 
must  be  construed  as  one  to  pay  a  commission  for  the  usual  brokers'  serv- 
ices resulting  in  a  purchase,  otherwise  it  would  be  without  consideration, 
and  that  where  plaintiffs  wholly  failed  to  bring  about  a  sale  and  purchase, 
or  even  an  interview  between  the  parties,  and  abandoned  the  negotiations, 
they  could  not  recover  the  commission  where,  several  months  afterward, 
defendants  purchased  the  stock  through  independent  negotiations  of 
their  own. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
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Action  at  law  by  Benjamin  J.  MacDonald  and  Daniel  R.  Bacon 
against  Edward  E.  Mandeville,  John  J.  Riordan,  Jr.,  and  George  H. 
Stephenson.  Judgment  for  plaintiflfs,  and  defendants  bring  error. 
Reversed. 

Writ  of  error  to  a  judgment  entered  on  May  29,  1917,  upon  the  verdict  of  a 
jury.  The  action  had  originally  been  brought  in  the  Supreme  Court  of  New 
York  for  Orange  county  and  was  removed  for  diversity  of  citizenship.  The 
complaint  alleged  that  the  plaintiffs  were  transacting  business  together  as 
engineers  and  brokers,  engaged  in  selling  electric  light  and  power  companies 
in  the  state  of  New  York  and  elsewhere,  and  the  defendants  were  engaged  to- 
gether in  business  in  seeking  to  acquire  such  corporations ;  that  In  the  year 
1913  the  plaintiffs  suggested  to  the  defendants  that  they  acquire  the  stock 
of  the  Orange  County  Lighting  Company  at  Middletown,  N.  Y.,  and  that  the 
defendants  directed  the  plaintiffs  to  ascertain  whether  the  stock  could  'be 
purchased,  and  agreed  that  if  they  acquired  the  control  of  the  corporation  they 
would  pay  the  plaintiffs  a  commission  of  5  per  cent,  on  the  amount  paid ;  that 
thereafter  the  plaintiffs  carried  on  certain  negotiations  with  the  lighting  com- 
pany, endeavored  to  arrange  a  meeting  between  the  defendants  and  the  presi- 
dent of  the  company,  consulted  and  corresponded  with  the  defendants  touching 
the  said  purchase,  and  interviewed  the  president  of  the  corporation  and  other 
I)ersons  connected  with  it;  that  the  defendants  bought  the  lighting  company 
for  $120,000,  for  wliich  they  demand  their  commission  of  $6,000.  Upon  the 
trial  it  developed  that  the  defendant  had  paid  $140,000  for  the  stock,  and  the 
complaint  was  amended  by  raising  the  ad  damnum  to  $7,000  and  interest. 
The  answer  contained  only  a  general  denial. 

Upon  the  trial  before  a  jury  the  plaintiff  showed  in  substance  as  follows: 
That  the  defendants  became  interested  in  the  purchase  of  three  power  com- 
panies in  Orange  county,  N.  Y.,  one  at  Port  Jervis,  another  between  Port  Jervls 
and  Middletown,  and  the  third  a  lighting  company  at  Middletown.  It  was 
the  third  company  which  this  suit  concerned.  The  Port  Jervis  company  the 
defendants  purchased  some  time  in  January,  1914.  Before  that  time  the 
plaintiffs  had  entered  into  negotiations  with  Purdy,  who  owned  the  lighting 
company,  for  its  purchase,  and  had  been  told  that  he  would  entertain  an 
offer,  but  would  not  put  a  price  upon  it.  On  November  12th  the  plaintiffs 
wrote  a  letter  to  the  defendants,  stating  that  if  they  were  successful  in 
securing  the  lighting  company  they  should  expect  the  usual  commission  of  5 
per  cent  on  the  purchase  price.  To  this  the  defendants  replied  ambiguously, 
and  no  contract  was  closed.  The  defendants  having  bought  the  Port  Jervis 
company,  the  plaintiffs,  in  March,  1914,  went  to  Philadelphia  to  see  them 
about  their  commissions.  On  March  25,  1914,  on  the  way  back  from  Philadel- 
phia to  New  York,  a  talk  took  place  between  the  plaintiffs  and  the  defendants, 
in  which  the  plaintiffs  spoke  of  the  lighting  company,  and  the  defendants  said 
that,  if  they  purchased  the  stock  of  that  company,  they  would  pay  the  plaintiffs 
a  5  per  cent,  commission.  Plaintiffs  answered  that  they  would  go  to  Middle- 
town  and  have  an  interview  with  Purdy,  who  owned  the  company.  The  de- 
fendants' version  was  substantially  the  same  except  that  they  said  they 
would  pay  the  plaintiffs  5  per  cent,  commission,  if  Purdy  delivered  the  stock 
for  $120,000. 

The  plaintiffs  had  seen  Purdy  once  or  twice  before  the  conversation  in  ques- 
tion. Thereafter  Bacon  had  an  interview  with  him  on  the  5th  or  6th  of  April 
with  reference  to  the  purchase  and  endeavored  to  bring  about  an  interview. 
He  did  not  see  him,  however,  after  the  7th  of  April.  On  April  3d  he  wrote  him 
asking  for  an  interview,  and  was  answered  on  April  4th  that  I*urdy  had  no 
business  matters  to  discuss  with  the  defendants,  and  declined  to  go  to  New 
York ;  that  he  would  be  very  glad  to  make  their  acquaintance  at  any  time  they 
came  to  see  him  in  Middletown.  Here  the  transactions  between  Purdy  and  the 
plaintiff  ceased.  In  December,  1914,  Riordan,  one  of  the  defendants,  started 
independent  negotiations  with  Purdy,  which  eventually  resulted  in  a  purchase 
at  $140,000.  The  plaintiffs  did  not  claim  to  have  secured  Purdy  as  a  pur- 
chaser and  did  not  base  their  demand  upon  the  ordinary  broker's  contract 
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for  commissioiis.  They  claimed,  and  the  case  was  left  to  the  jury  on  their 
claim,  that  the  contract  of  March  25th  was  a  promise  to  pay  for  services  ren- 
dered after  that  conversation,  at  the  defendants'  direction  to  ascertain  whether 
the  corporation  would  sell  the  stock. 

C.  E.  &  S.  M.  Cuddeback,  of  Port  Jervis,  N.  Y.  (John  B.  Knox  and 
George  S.  Graham,  both  of  New  York  City,  of  counsel),  for  plaintiflfs 
in  error. 

Bacon  &  Rorty,  of  Goshen,  N.  Y.  (Albert  Ritchie,  of  New  York  City, 
and  P.  O.  Rorty,  of  Goshen,  N.  Y.,  of  counsel),  for  defendants  in  er- 
ror. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  The  verdict  establishes  the  plaintiffs'  version,  but  not  the  suf- 
ficiency in  law  of  the  language  used.  Taken  literally  there  was,  of 
course,  no  consideration,  so  that  the  case  resolves  into  whether  the 
connotation  of  the  words  justified  a  finding  of  consideration.  Nor- 
mally the  consideration  was  that  usually  undertaken  by  brokers,  i.  e., 
that  they  should  bring  the  parties  together ;  but  this  the  plaintiffs  ex- 
pressly disclaim.  Yet  on  their  own  showing  the  commission  was 
payable  only  if  the  sale  went  through.  In  order  to  establish  any  con- 
sideration, therefore,  the  language  must  have  implied  a  request  for 
services  which  might  not  result  in  bringing  the  parties  together.  Fur- 
ther, the  request  for  services  might  be  satisfied  by  action  which 
resulted  in  a  complete  failure  by  the  plaintiffs  in  their  negotiations^  and 
which  left  the  defendants  nothing  with  which  they  could  avail  them- 
selves when  they  came  to  an  independent  subsequent  negotiation.  This 
must  be  imputed  to  the  defendants  in  the  face  of  a  proposal  from  the 
plaintiffs  on  November  12,  1913,  of  tihe  usual  broker's  contract,  de- 
pendent upon  success. 

Now,  of  course,  a  buyer  might  promise  anything ;  he  might  agree  to 
pay  for  failure  as  well  as  for  success,  but  clearly  he  must  say  so  pretty 
plainly,  and  here  we  have  nothing  but  words  which  normally  mean  no 
more  than  the  conventional  agreement.  We  cannot  agree  that,  with 
every  allowance  for  the  latitude  of  a  jury  in  the  interpretation  of  spo- 
ken words,  these  words  admitted  any  such  meaning.  The  implied  re- 
quest was  for  services  which  might  result  in  bringing  Purdy  to  terms. 
If  the  meaning  was  that  the  plaintiffs  should  be  paid  for  services  which 
ended  in  nothing,  the  contract  must  have  so  stated. 

Judgment  reversed,  and  new  trial  ordered- 
162  O.C.A.-40 
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(250  Fed.  610) 

LOCKHART  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     Mardi  29,  1918.) 
No.  5004. 

1.  Poffr  OmcB  ^=>48(2) — Offenses  Against  Postal  Laws — Maiuno    Ob- 

scene Mattes — Indictment. 

An  indictment  for  violation  of  Cr.  Code  (Act  March  4,  1909,  a  321,  35 
Stat  1129  [Ck)nip.  St  1916,  $  10381])  $  211,  by  mailing  a  book  containing 
obscene,  lewd,  and  lasdyious  articles,  is  not  bad  because  it  further  <diar- 
acterizes  the  articles  as  "indecent." 

2.  Post  Office  ^=>48(2) — Offenses  Against  Postal  Laws — Maxlinq    Ob- 

scene Matteb — Indictment. 

In  such  an  indictment,  which  sets  out  the  articles  alleged  to  be  un- 
mallable,  and  no  meaning  for  the  language  is  claimed  except  such  as  it 
would  convey  to  any  reader,  it  is  not  necessary  to  add  anything  by  way  of 
innuendo. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;  James  D.  Elliott,  Judge. 

Criminal  prosecution  by  the  United  States  against  A.  P.  Lockhart. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Seth  Teesdale,  of  Aberdeen,  S.  D.,  for  plaintiflf  in  error. 

Robert  P.  Stewart,  U.  S.  Atty.,  and  E.  W.  Fiske,  Asst  U.  S.  Atty., 
both  of  Sioux  Falls,  S.  D.,  and  George  Philip,  Asst.  U.  S.  Atty.,  of 
Rapid  City,  S.  D. 

Before  SANBORN,  CARLAND,  and  STONE,  Circuit  Judges. 

STONE,  Circuit  Judge.  Writ  of  error  from  conviction  for  mailing 
a  paper-backed  book  or  pamphlet  containing  two  obscene  articles  set 
forth  fully  in  the  indictment. 

The  matters  of  which  defendant  complains  are  two:  Failure  to  sus- 
tain motion  to  prevent  participation  in  the  case  of  the  district  attor- 
ney, and  insufficiency  of  the  indictment.  The  first  matter  cannot  be 
considered,  as  the  total  absence  of  any  bill  of  exceptions  leaves  this 
court  without  proper  information  as  to  what  transpired  in  the  trial 
court  in  this  respect. 

Also  a  bill  of  particulars  aimed  at  the  indictment,  with  an  alleged 
reply  thereto  by  the  government,  do  not  appear  at  all  in  the  record,  and 
therefore  cannot  be  considered. 

[1]  The  sufficiency  of  the  indictment  is  assailed  through  demurrer 
and  motion  in  arrest  of  judgment  upon  several  grounds.  It  is  claimed 
that  the  government  improperly  broadened  the  scope  and  definition  of 
the  crime  by  the  inclusion  of  the  word  "indecent,"  as  descriptive  of  the 
character  of  matter  proscribed  by  the  law.  The  objectionable  matter 
consisted  of  two  articles  in  a  monthly  magazine.  The  indictment  char- 
acterized such  as  "obscene,  lewd,  inclecent,  lascivious  and  filthy,"  and 
as  "indecent,  obscene,  lewd,  lascivious  and  filthy."  We  cannot  agree 
that  the  inclusion,  as  above,  of  the  word  "indecent,"  has  in  the  slight- 
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est  changed  or  departed  from  the  thought  held  in  the  wording  of  the 
statute,  which  is : 

"Every  obscene,  lewd,  or  lascivious,  and  every  filthy,  book,  pamphlet,  pic- 
ture, paper,  letter,  writing,  print,  or  other  publication  of  an  indecent  char- 
acter."   Crlm.  Ck)de,  §  211;   CJomplled  Stat  1916,  §  10381. 

See  Rinker  v.  U.  S.,  151  Fed.  755,  81  C.  C.  A.  379;  Timmons  v.  U. 
S.,  85  Fed.  204,  30  C.  C.  A.  74;  U.  S.  v.  O'Donnell  (C.  C.)  165  Fed. 
218. 

[2]  It  is  also  claimed  that  the  objectionable  words  in  the  two  arti- 
cles are  not  indicated  with  particularity  and  their  harmful  meaning 
defined.  This  was  unnecessary.  The  articles  complained  of  were  set 
out  verbatim  in  the  indictment.  So  far  as  the  record  informs  us,  the 
government  claimed  no  hidden  meaning  nor  innuendo  making  expres- 
sions, innocent  upon  their  face,  vile  when  understood  in  the  setting 
surrounding  their  use.  Such  concealed  significance  necessarily  arises 
from  circumstances  outside  of  the  writing  or  publication,  and,  if  the 
government  intends  to  show  such  significance  through  evidence  of  such 
circumstances,  it  must  apprise  the  accused  so  that  he  may  be  informed 
and  given  an  opportunity  to  combat  such  proof.  Clearly  no  such  neces- 
sity exists  where  the  accusation,  as  here,  is  based  upon  only  such 
meaning  and  inferences  as  the  writing  or  publication  would  itself  carry 
to  any  one  reading  it. 

Another  objection  to  the  indictment  is  that  it  does  not  make  clear 
whether  the  charge  is  for  mailing  a  single  book  (one  of  a  package 
containing  100)  or  for  mailing  a  package  of  100  such  books.  The  de- 
scription in  the  indictment  is : 

"A  certain  ♦  ♦  ♦  paper-covered  book,  being  a  book  or  pamphlet  com- 
monly known  as  'Chain  Lightning,'  •  •  ♦  and  which  said  book  was  then 
and  there  contained  In  a  package  of  about  one  hundred  similar  and  Identical 
paper-covered  books  packed  In  a  package,  and  entered  under  the  laws  of  the 
United  States  at  the  United  States  post  office  at  said  Mllbank,  as  second-class 
mall  matter,  so  as  to  entitle  the  said  books  Including  the  said  book  so  de- 
posited and  caused  to  be  deposited  as  aforesaid,  ♦  ♦  ♦  then  and  there 
well  knowing  the  said  pamphlet  and  book  to  be  obscene.    •    ♦    • »» 

This  is  a  clear,  immistakable  charge  for  mailing  a  single  book  which 
was  included  in  a  shipment  of  about  one  hundred  such.  If  the  book 
was  vicious  within  the  meaning  of  the  statute,  it  was  a  violation  of 
the  law  to  send  it  through  the  mail,  either  alone  or  with  others  of  its 
sort.  The  charge  was  well  laid  and  was  definite.  If  subsequent  prose- 
cutions should  be  attempted  upon  other  books  contained  in  this  same 
package,  the  accused  will  have  no  trouble  in  showing  that  he  has  al- 
ready been  convicted  for  transmitting  one  of  such  books.  Then  the 
question  may  be  presented  of  whether  or  not  such  conviction  bars  fur- 
ther prosecution  upon  such  shipment.  Here  we  decide  that  there  may 
be  a  prosecution  for  mailing  one  of  a  package  of  identical  obscene 
books,  and  that  this  indictment  was  clear  in  its  charge  in  that  re- 
spect. 

The  judgment  is  affii'med. 
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KALEHUA  ▼.  CLARK. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  6^  1918.) 

No.  3099. 

L  Judgment  «=»505— Conclusiveness — Ibbeoulabities. 

Wliere  the  circuit  court  of  Hawaii,  after  setting  aside  a  decree  In  a 
divorce  suit  against  a  defendant,  who  had  consented  to  the  hearing,  ren- 
dered a  second  decree  against  him  without  notioe,  such  action  was  a 
mere  irregularity,  which  did  not  render  the  decree  void  and  open  it  to 
collateral  attack. 

2.  Equitt  ^=s>430(1) — ^Decbde — Vacation — Effect. 

After  a  decree  is  opened  or  set  aside,  the  action  is  left  still  open  and 
undetermined,  and  further  proceedings  may  be  had  thereon. 

3.  Judgment  ^=>501(1) — Coixatebal  Attack — ^Ibbegulabitixs. 

Where  a  court  has  Jurisdiction  of  the  subject-matter  and  of  the  par- 
ties, its  Judgment  cannot  be  collaterally  attacked  on  tiie  ground  of  any 
defect  or  irregularity  in  the  proceedings. 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Hawaii. 

Suit  by  Meleana  Kalehua  against  Henry  Clark.  A  decree  for  de- 
fendant was  affirmed  by  the  Supreme  Court  of  the  territory  of  Hawaii, 
and  plaintiff  brings  error.    Affirmed. 

Andrews  &  Pittman,  Lorrin  Andrews,  and  Wm.  B.  Pittman,  all  of 
Honolulu,  T.  H.,  for  plaintiff  in  error. 

'     Antonio  Perry,  Carlos  A.  Long,  and  Noa  W.  Aluli,  all  of  Honolulu, 
T.  H.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  In  a  suit  which  was  brought  in  the  cir- 
cuit court  of  the  First  judicial  district  of  Hawaii  to  quiet  title  to  land, 
Meleana  Kalehua,  the  plaintiff,  and  Henry  Clark,  the  defendant,  each 
claimed  to  have  inherited  the  land  from  Alexandrina  Leihula  Clark, 
who  died-  intestate.  The  plaintiff  claimed  title  as  cousin  and  next  of 
kin  of  the  decedent.  The  defendant  claimed  as  her  surviving  hus- 
band. 

Under  the  laws  of  Hawaii,  if  the  decedent  left  no  relative  nearer  of 
kin  than  cousin,  the  surviving  husband  was  entitled  to  inherit  the 
whole  of  her  estate.  The  marriage  of  the  defendant  to  the  decedent 
was  admitted,  but  the  plaintiff  contended  that  the  marriage  was  in- 
valid, for  the  reason  that  at  the  time  when  it  was  contracted  the  de- 
fendant had  a  wife  then  living.  The  marriage  was  contracted  on  Au- 
gust 6,  1912.  The  former  wife  of  the  defendant  had  obtained  a  decree 
of  divorce  from  him  on  October  26,  1911,  but  that  decree  it  is  said  was 
void.  The  facts  as  to  that  suit  for  divorce  are  the  following :  On  Au- 
gust 2,  1911,  the  suit  was  begun,  and  on  the  following  day  the  defend- 
ant filed  his  answer,  admitting  the  jurisdictional  facts,  but  denying  the 
alleged  grounds  for  divorce.    On  August  8,  1911,  the  defendant  filed 
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his  consent  to  a  hearing  of  the  case  on  that  day,  and  a  hearing  was 
had,  and  a  decree  of  divorce  was  entered.  But  on  October  19,  1911, 
the  Supreme  Court  of  Hawaii  in  Markle  v.  Markle,  20  Hawaii,  633, 
construing  the  statutes  of  the  territory  with  referepce  to  divorce  pro- 
ceedings, ruled  that  circuit  judges  were  without  jurisdiction  to  hear  or 
determine  divorce  leases  until  the  expiration  of  30  days  after  the  com- 
pletion of  service  of  summons  on  the  defendant.  In  pursuance  of  that 
ruling,  the  circuit  court  set  aside  its  former  decree,  and  on  October  26, 
1911,  again  heard  the  case  on  the  evidence,  and  efitered  a  decree  of 
divorce.  In  the  present  suit  to  quiet  title  the  circuit  court  held  that 
the  decree  of  divorce  so  rendered  was  valid,  and  that  the  defendant 
had  been  legally  married  to  Alexandrina  Leihula  Clark,  and  that  he 
was  her  sole  heir  at  law.  That  decree,  on  appeal  to  the  Supreme  Court 
of  the  territory,  was  affirmed. 

[1-3]  It  is  contended  that  the  Supreme  Court  of  the  territory  erred 
in  holding  that  the  divorce  was  valid.  That  court  had  already  decided 
in  Estate  of  Clark,  23  Hawaii,  451,  that  a  decree  of  divorce  rendered  by 
a  court  which  had  jurisdiction  of  the  subject-matter  and  of  the  parties 
could  not  be  collaterally  attacked  for  errors  or  irregularities,  and  that 
the  fact  that  a  defendant  was  not  notified  of  the  time  of  a  second  trial, 
the  original  decree  having  been  vacated,  was  not  such  a  jurisdictional 
defect  as  would  render  the  second  decree  void.  This  was  held  in  view 
of  the  fact  that  there  was  no  statute  of  the  territory  requiring  that 
notice  of  the  trial  be  given  to  the  defendant  in  divorce  proceedings, 
and  that  the  defendant  in  that  case  had  filed  his  written  consent  that 
the  case  be  tried  on  the  issues  as  made,  and  had  made  no  appear- 
ance in  person  or  otherwise  at  the  first  hearing.  We  see  no  reason 
why  the  construction  so  given  by  the  Supreme  Court  of  the  territory 
to  the  laws  of  Hawaii  and  the  procedure  of  the  territorial  courts 
should  not  be  accepted.  If  the  defendant  in  the  divorce  suit  had  the 
right  to  object  to  the  action  of  the  circuit  court  in  proceeding  to  try 
that  suit  without  further  notice  to  him  after  he  had  once  consented 
that  the  cause  should  go  to  trial,  it  was  an  objection  of  which  he  never 
availed  himself.  If  there  was  a  defect  in  the  proceedings,  it  was  no 
more  than  a  mere  irregularity ;  it  certainly  did  not  render  the  decree 
void.  After  a  decree  or  judgment  is  opened  or  set  aside,  the  action 
is  left  still  open  and  undetermined,  and  further  proceedings  may  be 
had  therein.  23  Cyc.  974;  Kelly  v.  Harrison,  69  Miss.  856,  12  South. 
261 ;  Stubbs  v.  McGillis,  44  Colo.  138,  96  Pac.  1005,  18  L.  R.  A.  (N. 
S.)  405,  130  Am.  St.  Rep.  116;  Cobb  v.  Works,  58  Tex.  Civ.  App. 
546,  125  S.  W.  349.  Where  a  court  has  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  its  judgment  cannot  be  collaterally  attacked 
on  the  ground  of  any  defect  or  irregularity  in  the  proceedings.  Cooper 
V.  Reynolds,  10  Wall.  308,  19  L.  Ed.  931 ;  Gunn  v.  Plant,  94  U.  S. 
664,  24  L.  Ed.  304;  Salter  v.  Hilgen,  40  Wis.  363;  23  Cyc.  1090,  1094. 

The  decree  is  affirmed. 
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(250  Fed.  614) 

AMERICAN  MANGANESE  STEEL  CO.  v.  ALASKA  MINES  CORP.  et  aL 

(Circuit  Court  ot  Appeals,  Ninth  Circoit    May  6»  19ia) 

No.  3076. 

1.  Recrivebs  ^=>19— Agreement — Grounds  for  Deniai* 

Where  defendant  was  not  insolvent,  and  no  irr^Murable  injury  cooM 
result  from  refusal,  the  denial  of  complainant's  moticMi  tor  appointment 
of  a  receiver,  to  take  into  custody  property  which  complainant  asserted  it 
was  entitled  to  subject  to  its  dalm,  was  not  error. 

2.  Receivers  ^=»8 — Appointment — Discretion  of  Court. 

One  complaining  of  the  denial  of  his  motion  for  appointment  of  a 
receiver  pending  suit,  in  order  to  prevail,  must  show  a  right  to  the 
appointment  of  the  receiver  as  a  matter  of  law,  and  that  the  trial  court 
grossly  abused  its  discretion  in  denying  the  motion. 

3.  Receivers  ^=»19 — Agreement — Grounds  for  Denial^ 

In  a  suit  to  subject  to  its  daim  property  in  the  possession  of  defend- 
ant, etc.,  the  denial  of  complainant's  motion  for  the  appointment  of  a 
receiver  held  proper,  on  the  ground  that  defendant's  assets  were  con- 
siderably in  excess  of  ita  liabilities,  and  were  not  in  danger  of  loss  frtwi 
insolvency,  etc 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska ;  J.  R.  Tucker,  Judge. 

Bill  by  the  American  Manganese  Steel  Company  against  the  Alaska 
Mines  Corporation  and  others.  From  an  order  denying  the  appoint- 
ment of  a  receiver,  plaintiif  appeals.    Affirmed. 

The  appellant,  in  its  bill  in  equity  in  the  court  bdow,  alleged  that  on 
September  14,  l6l4,  it  was  prosecuting  an  action  in  a  court  of  Pennsylvania 
against  the  Nome  CJonsolldated  Dredging  Company,  a  corporation  of  the  state 
of  Washington,  to  recover  Judgment  on  promissory  notes,  and  that  about 
two  years  later  it  recovered  Judgment  for  $30,920;  that  the  ai^)eUant  sued 
the  Dredging  Company  on  said  Judgment  in  Alaska,  where  it  was  doinf 
business,  and  reco\'ered  Judgment  thereon,  but  execution  on  the  Judgment 
was  returned  nulla  bona;  that  on  September  14,  1914,  the  Dredging  Com- 
pany executed  to  a  trustee  a  mortgage  of  all  its  property  to  secure  $25,000. 
and  two  days  later,  with  intent  to  defraud  creditors,  including  the  appellant 
it  executed  a  mortgage  for  $200,000 ;  that  both  said  mortgages  were  executed 
in  pursuance  of  a  fraudulent  scheme,  whereby  it  was  intended  that  on  the 
foreclosure  of  the  same  all  of  the  property  of  the  Dredging  Company  should 
be  80  sold  as  to  shut  out  creditors  and  all  stockholders,  except  a  certain  fa- 
vored few;  that  at  the  time  when  the  mortgages  were  made  the  Dredging 
Company  wa<^  insolvent;  that  the  fraudulent  scheme  was  carried  out,  and 
the  parties  thereto  organized  the  appellee  corporation;  that  the  forecl<>?are 
of  said  mortgages  was  conducted  by  Powell,  the  vice  president  of  the  Dredg- 
ing Company,  and  the  whole  of  said  property  was  bid  in  by  him  for  the  sum 
of  $23,000,  and  the  same  was  thereafter  transferred  to  the  appellee ;  that  said 
property  consists  of  mines,  dredges,  machinery,  mining  claims,  and  other 
equipment;  that  the  said  mining  claims  are  valuable  only  tor  the  gold 
therein  contained,  and  when  the  same  is  mined  therefrom  they  will  be  ren- 
dered valueless,  and  the  said  machinery  and  equipment  is  being  worn  and  de 
predated,  and  in  time  will  be  rendered  valueless,  and  that  the  app^ee 
threatens  to  otherwise  dispose  of  said  assets  and  refuses  to  recognize  any  inter- 
est therein  of  the  Dredging  Company ;  that  the  appellant  is  unable  to  col- 
lect its  debt,  or  any  part  thereof,  from  the  Dredging  Company,  and  that  it  has 
no  other  remedy  than  a  suit  to  subject  said  assets  to  the  payment  of  its  claim; 
that  it  is  necessary  for  the  court  to  appoint  a  receiver  to  take  possession  of 
all  of  said  assets  and  preserve  the  same  for  distribution.    The  appellee  an- 
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swered,  denying  fraud,  and  ailing  Itself  to  be  a  bona  fide  purchaser  for  value 
of  the  property  so  sold  on  mortgage  foreclosure. 

The  application  for  the  appointment  of  a  receiver  was  based  upon  the  bill, 
the  affidavit  of  one  of  the  attorneys  for  the  appellant,  and  the  records  and 
files  of  the  foreclosure  suit  On  the  hearing  of  the  order  to  show  cause,  the 
appellant  offered  in  evidence  the  annual  statement  of  the  Dredging  Company, 
signed  by  said  Powell,  and  Powell's  deposition,  taken  in  the  case  of  Schofield  v. 
Powell  while  the  foreclosure  proceedings  were  pending,  the  deposition  of 
Schofield,  and  the  deposition  of  Powell  taken  in  the  present  suit  on  September 
5,  1917.  The  appellee  opposed  the  application,  relying  on  its  answer  and 
several  affidavits,  and  the  court,  in  consideration  solely  of  the  relative  assets 
and  liabilities  of  the  appellee,  was  of  the  opinion  that  the  application  for  a 
receiver  should  be  denied,  for  the  reason  that  the  evidence  showed  affirmative- 
ly that  the  appellee's  property  was  not  in  danger  of  loss  from  waste  or  insolven- 
cy, and  that  its  assets  were  considerably  in  excess  of  its  liabilities.  From 
the  order  of  the  court  denying  the  application  this  appeal  is  taken. 

William  A.  Gilmore,  of  Seattle,  Wash.,  and  T.  M.  Reed,  of  Nome, 
Alaska,  for  appellant. 

W.  H.  Bogle,  F.  T.  Merritt,  Lawrence  Bogle,  Thomas  R.  Lyons, 
and  Ira  D.  Orton,  all  of  Seattle,  Wash.,  O.  D.  Cochran,  of  Nome, 
Alaska,  and  Lyons  &  Orton,  of  Seattle,  Wash.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  It 
may  be  conceded  that  the  appellant  presented  to  the  court  below  a 
strong  prima  facie  showing  of  fraud  in  the  manner  of  the  appellee's 
acquisition  of  the  property  of  the  Dredging  Company,  and  of  notice 
to  the  appellee  of  the  fraud ;  but  that  was  not  all  that  was  necessary 
to  show  in  order  to  entitle  the  appellant  to  the  appointment  of  a  receiv- 
er. It  was  required  to  go  further,  and  show  the  necessity  of  the  ap- 
pointment for  its  protection  while  the  suit  was  pending  in  the  court 
below.  To  establish  the  necessity  of  the  appointment  of  a  receiver  in 
an  equitable  suit  such  as  this,  it  must  be  shown  by  clear  proof  that 
there  is  imminent  danger  that,  unless  a  receiver  is  appointed,  the  prop- 
erty involved  will  deteriorate  in  value  or  be  wasted,  and  that  the  plain- 
tiff will  thereby  suffer  irreparable  loss.  And  there  can  be  no  irrepara- 
ble loss  if  the  defendant  is  solvent  and  able  to  satisfy  the  plaintiff's 
demand.  International  Trust  Co.  v.  Decker  Bros.,  152  Fed.  78,  81  C. 
C.  A.  302,  11  L.  R.  A.  (N.  S.)  152;  Overton  v.  Memphis,  etc.,  R.  Co. 
(C.  C.)  10  Fed.  866;  Ryder  v.  Bateman  (C.  C.)  93  Fed.  16;  Folk  v. 
United  States,  233  Fed.  177,  147  C.  C.  A.  183. 

[2]  Again,  in  order  to  prevail  on  this  appeal,  the  appellant  must 
show  that  it  was  entitled  to  the  appointment  of  a  receiver  as  a  matter 
of  law,  and  that  the  court  below  grossly  abused  its  discretion  in  de- 
nying it.  Briggs  v.  Neal,  120  Fed.  224,  56  C.  C.  A.  572 ;  Heinze  v. 
Butte  &  Boston  Consol.  Min.  Co.,  126  Fed.  1,  11,  61  C.  C.  A.  63; 
American  Grain  Separator  Co.  v.  Twin  City  Separator  Co.,  202  Fed. 
202,  120  C.  C.  A.  644.  In  this  case  there  was  clearly  no  abuse  of  dis- 
cretion in  denying  the  appointment. 

[3]  On  the  hearing  it  was  shown  that  the  capital  stock  of  the  ap- 
pellee is  $10,000,000,  of  which  $2,000  has  been  paid  in  money  and  $3,- 
701,820  was  claimed  to  have  been  paid  in  property;    that  the  assets 
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were  $2,000,000,  consisting  of  certain  mining  claims,  a  power  plant, 
and  dredges;  that  the  liabilities  were  $406,000,  of  which  $300,000  was 
secured  by  mortgages  on  the  property.  A  mining  engineer  in  the  em- 
ployment of  the  appellee  deposed  that  large  sums  of  money  had  been 
expended  in  repairing  and  fitting  up  the  dredges  which  had  formerly 
belonged  to  the  Dredging  Company,  and  that  as  so  repaired  the  same, 
together  with  the  power  plant,  were  worth  $565,000,  and  that  the  ap- 
pellee was  employing  from  30  to  50  men  daily.  There  was  no  convinc- 
ing showing  that  the  appellee's  mining  operations  were  likely  to  dimin- 
ish to  any  considerable  extent  the  vsJue  of  the  mining  claims  pending 
the  suit.  The  court  below  considered  and  weighed  the  proofs  for  and 
against  the  application,  and  reached  the  conclusion  that  the  assets  of 
the  appellee  were  considerably  in  excess  of  its  liabilities,  that  the  ap- 
pellee was  a  going  concern,  and  that  its  assets  were  not  in  danger  of 
loss  from  neglect,  waste,  or  insolvency. 
The  order  is  affirmed. 


(250  Fed.  616) 

CHICAGO  BONDING  &  SURETY  CO.  v.  AUGUSTA-SAVANNAH  NAV.  CO. 

(Circuit  Court  of  Appeals,   Seventh  Circuit.     January  2»  1918.     Behearing 

Denied  March  11,  191&) 

No.  2506. 

1.  Pbincipai.  AND  SuRBrrf  «=»82(2) — ^Building  Contract— Extent  of  Lia- 

bility. 

Where  the  surety  on  the  performance  bond  of  a  builder,  who  con- 
tracted to  construct  two  barges,  declined  to  complete  the  contract  on  the 
builder's  default,  the  recovery  of  plaintiff,  for  whom  the  barges  were 
to  be  constructed,  cannot  be  restricted  to  the  additional  sum  estimated 
as  necessary  to  complete  the  work,  though  it  was  plaintifiTs  duty  to  use 
reasonable  care  to  keep  the  loss  to  a  minimum. 

2.  Principal  and  Surety  ^=s»82(2) — Performance  op  Contract — ^Measxjrb  of 

Recovery. 

Where  a  contractor,  which  agreed  to  build  two  barges,  defaulted  after 
completing  only  one,  the  correct  measure  of  plaintiff's  damages  against 
the  surety  on  the  former's  performance  bond  is  one-half  the  amount 
which  plaintiff  advanced  to  the  contractor,  not  exceeding  the  contract 
price  of  the  barge  or  the  penalty  fixed  in  the  bond,  with  interest  from 
the  time  the  surety  received  notice  of  the  breach. 

3.  Principal  and   Surety  ^=>161 — Bonds — Modification  of  Agreement — 

Discharge  of  Surety. 

In  a  suit  on  the  performance  bond  of  a  boatbuilder,  who  defaulted, 
where  the  surety  consented  to  a  modification  of  the  contract,  based  on  an 
estimate  of  the  cost  of  completing  the  barges  ordered  by  plaintiff,  evX- 
dence  held  insufficient  to  show  that  the  surety's  consent  was  secured 
through  false  statements  made  by  plaintiff. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Action  by  the  Augusta-Savannah  Navigation  Company  against  the 
Chicago  Bonding  &  Surety  Company.  There  was  a  judgment  for 
plaintiflf,  and  defendant  brings  error.    Affirmed. 

Plaintiff  in  error,  herein  called  the  surety  company,  executed  a  bond  In  the 
sum  of  $40,000  for  the  faithful  performance  by  the  Racine  Truscott  Shell 
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Lake  Boat  Company,  herein  called  the  boat  company,  of  its  contract  with 
plaintiff,  for  the  construction  and  delivery  of  two  twin  barges  on  or  before 
September  1,  1914.  One  barge  was  completed  and  delivered  by  the  boat  com- 
pany and  accepted  by  the  plaintiff;  the  other  barge  was  never  completed. 
Questions  arising  on  this  record  pertain  to  Ca)  the  rule  of  damages  applicable 
to  the  present  case  for  the  failure  to  deliver  the  second  barge;  and  (b)  ad- 
mission and  rejection  of  evidence  bearing  upon  defenses  arising  out  of  the 
subsequent  modification  of  the  surety  contract 

On  or  about  the  2d  of  September,  1914,  this  contract  was  modified  at  the 
request  of  the  boat  company,  and  after  its  default,  and  after  50  per  cent,  of 
the  total  contract  price  had  been  paid.  The  chief  modification  required 
plaintiflP  to  pay  creditors  **for  the  account  of  the  boat  company  for  all  bills 
for  materials,  labor,  and  freight  charges  by  it  ordered,"  and  was  for  the 
purpose  of  providing  the  boat  company  with  cash  with  which  to  complete  the 
construction  of  the  barges.  The  surety  company  gave  its  written  consent  to 
this  modification.  Thereafter  plaintiff  advanced  money  upon  orders  of  the 
boat  company  for  labor  and  materials  furnished,  until  the  total  amount  thus 
advanced,  together  with  sums  previously  paid,  aggregated  $84,003.43,  or  ap- 
proximately $5,000  more  than  the  contract  price  for  both  barges.  The  boat 
company  again  defaulted,  and  refused  to  go  on  with  the  construction  of  the 
second  barge,  and  plaintiff  called  upon  the  defendant  to  exercise  its  right  of 
subletting  or  completing  the  work.  Defendant  failed  either  to  complete  the 
contract  or  proceed  in  the  premises  in  any  manner.  Thereafter  plaintiff 
brought  this  action,  with  the  result  that  the  court  directed  the  jury  to  find 
in  favor  of  the  plaintiff  for  the  sum  of  $43,463.05,  which  amount  included 
Interest,  for  which  sum  judgment  was  rendered. 

Charles  B.  Stafford,  of  Chicago,  111.,  for  plaintiff  in  error. 
W.  S.  Oppenheim,  of  Chicago,  111.,  for  defendant  in  error. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1  ]  Defendant  contends  that  the  second  boat,  being  partly  constructed, 
could  have  been  completed  for  an  additional  expenditure  of  $10,000  or 
$15,000,  and  urges  that  its  liability  is  limited  to  the  actual  amount  re- 
quired to  complete  the  construction  of  the  barge.  While  plaintiff's  duty 
is  to  use  reasonable  care  to  keep  the  loss  to  the  minimum  sum  in  case 
of  a  breached  contract  of  this  character,  it  was  not  required  to  em- 
bark in  an  unknown  or  unfamiliar  field  of  industry,  involved  in  un- 
certainty as  to  outcome  or  doubt  as  to  its  ability  to  satisfactorily 
complete  such  a  structure..  United  States  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  236  U.  S.  512,  35  Sup.  Ct.  298,  59  L.  Ed.  696.  The  right  to  com- 
plete the  barge,  or  to  sublet  the  contract  to  another  builder,  and  there- 
by lessen  the  loss  if  any,  was  reserved  by  the  defendant  in  its  bond. 
Having  declined  to  exercise  this  option  to  proceed  with  the  construc- 
tion of  the  barge,  for  sufficient  reasons  no  doubt,  it  cannot  complain 
because  the  plaintiff  also  declined  to  take  such  a  chance. 

[2]  We  find  nothing  in  the  testimony  that  indicates  plaintiff  acted 
unreasonably  in  refusing  to  undertake  the  completion  of  the  barge 
upon  the  boat  company's  default.  Under  the  circumstances  of  this 
case,  the  correct  measure  of  plaintiff's  damages  against  the  surety  com- 
pany is  one-half  the  amount  that  plaintiff  advanced  the  boat  company, 
not  exceeding  the  contract  price  of  the  boat,  nor  the  sum  fixed  in  the 
bond,  together  with  interest  from  the  date  the  surety  company  received 
notice  of  the  breach  of  the  contract.  United  States  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  supra.    This  is  the  rule  the  learned  trial  court  applied. 

[3]  Defendant,  among  other  defenses,  pleaded  specially  that  its  con- 


Digitized  by  VjOOQIC 


634  162  C.  C.  A.  REPORTS 

sent  to  the  modification  of  the  original  contract  \^as  secured  through 
false  statements  made  by  the  plaintiff  as  to  the  amount  of  money  re- 
quired to  complete  the  construction  of  the  barges,  and  that  such  con- 
sent was  therefore  inoperative.  The  only  evidence  oflfered  in  support 
of  this  defense  was  a  statement  of  approximate  expenses  required  to 
complete  the  barge,  and  a  letter  written  subsequently  by  plaintiff, 
wherein  a  statement  appeared  that  this  estimate  was  too  low.  Assum- 
ing that  the  preliminary  estimate  was  made  and  presented  by  the  plain- 
tiff to  the  surety  company  (an  assumption  which  does  violence  to  the 
testimony),  we  find  nothing  therefrom  that  would  create  a  suspicion 
of  fraud,  much  less  establish  fraud  on  plaintiff's  part.  Nothing  appears 
in  the  testimony  offered  or  in  the  testimony  received  by  the  court  that 
would  sustain  defendant's  charge  of  fraud,  or  even  justify  the  inter- 
position of  the  defense  in  the  pleading.  The  estimated  cost  of  a  struc- 
ture very  seldom  tallies  with  the  actual  cost.  Rapid  changes  in  price 
of  material,  cost  of  labor,  and  unforeseen  delays  make  estimates  at  best 
very  undependable.  In  this  case,  where  the  barges  were  to  be  knocked 
down  and  transported  from  Muskegon,  Mich.,  to  Savannah,  Ga.,  to  be 
again  erected,  tiie  uncertainties  were  multiplied.  The  evidence  does 
not  even  suggest  bad  faith  upon  the  plaintiff's  part,  and  amply  justifies 
the  conclusicMi  that  the  estimates  were  prepared  by  the  boat  company, 
and  not  by  the  plaintiff. 

It  is  unnecessary  for  us  to  consider  defendant's  further  contention 
that  the  court  erred  in  not  allowing  it  to  amend  its  special  plea.  We 
have  assumed  that  the  original  plea  sufficiently  raised  the  issue  in 
support  of  which  this  testimony  was  offered. 

Judgment  is  affirmed. 


(250  Fo<1.  fns) 

FRAAD  TALKING  MACH.  CO.,  Inc.,  et  al.  v.  EMPIRE  MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit     March  13,  1918.) 

No.  167. 

Appeal  and  Errob  €=>544(1) — Record — Necessftt  of  Bili.  of  Exceptions. 
A  writ  of  error,  which  is  accompanied  by  neither  the  Judgment  roll  nor 
a  bill  of  exceptions,  presents  no  matter  which  can  be  reviewed  by  the  ap- 
pellate court. 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  at  law  by  the  Empire  Manufacturing  Company  against  the 
Fraad  Talking  Machine  Company,  Incorporated,  and  Daniel  Fraad. 
Judgment  for  plaintiff,  and  defendants  bring  error.     Writ  dismissed. 

Louis  E.  Felix,  of  New  York  City,  for  plaintiffs  in  error. 
Charles  A.  Ogrcn,  of  New  York  City,  for  defendant  in  error. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Circuit  Judge.  While  it  is  plain  enough  of  what  plaintiff 
in  error  complains,  its  record  has  failed  to  present  to  us  any  contro- 
versy of  which  we  can,  under  the  law,  take  cognizance.    PlaintiflF  en- 

Qss>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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tered  a  judgment  on  the  law  side  of  the  court,  and  as  we  gather  from 
the  briefs  the  judgment  was  on  a  verdict.  The  writ  is  to  that  judg- 
ment, yet  not  even  the  judgment  itself,  much  less  the  judgment  roll, 
is  contained  in  the  record  on  the  writ.  It  needs  apparently  mention 
(certainly  no  more)  that,  unless  there  be  a  bill  of  exceptions  settled  to 
present  what  is  not  in  the  judgment  roll,  a  writ  to  the  judgment  brings 
up  nothing  but  the  regularity  of  entry — s.  matter  determinable  by  in- 
spection of  the  roll.  A  writ,  accompanied  by  neither  roll  nor  bill  of 
exceptions,  is  a  novelty  which  might  well  be  dismissed  without  fur- 
ther comment. 

The  substance  of  the  assignment  of  error  is  that^  after  judgment 
entered,  the  court  below  refused  to  vacate  or  cancel  it,  upon  insi>ection 
of  a  stipulation  or  agreement  of  counsel,  then  first  exhibited.  By  that 
writing  the  attorneys  in  this  suit,  after  verdict,  agreed  to  "settle"  it 
by  the  Fraad  Machine  CompEmy  giving  certain  notes,  one  payable 
on  demand,  the  others  on  time,  and  assigning  certain  accounts.  The 
writing  continues  that,  if  default  in  payment  of  any  note  be  made, 
judgment  is  to  be  entered  in  another  action  at  law,  then  apparently 
pending  in  the  courts  of  the  state.  The  defendants  agreed  in  sul>- 
stance  "neither  passively  nor  otherwise'*  to  do  anything  "endangering 
the  collection  of  plaintiff's  claim'* — ^i.  e.  in  this  suit  (so  far  as  we  can 
see) — and,  further,  the  Fraad  Machine  Company  was,  until  said  claim 
was  paid  in  full,  to  render  to  plaintiff  biweekly  statements  of  sales, 
purchases,  receipts,  and  disbursements,  and  give  access  to  its  books 
for  purposes  of  examination.  Defendant  Fraad  individually  was  not 
party  to  the  suit  in  the  state  court,  nor  was  he  on  the  settlement  notes. 
The  plain  object  of  the  transaction  was  to  give  the  Fraad  Machine 
Company  more  time,  and  enable  Fraad  individually  thereby  to  escape 
judgment. 

After  the  execution  of  this  written  agreement,  and  before  (appar- 
ently) even  the  demand  note  was  paid,  the  Fraad  Machine  Company 
assigned  for  the  benefit  of  creditors  under  the  state  act,  and  a  peti- 
tion in  bankruptcy  was  then  filed  against  it.  Thereupon  plaintiff  en- 
tered judgment  herein,  and  defendants,  having  moved  to  set  the  same 
aside  and  been  denied,  took  this  writ,  making  up  a  sort  of  record  that 
would  be  imperfect  upon  appeal  under  New  York  Code  of  Civil  Pro- 
cedure from  an  order  affecting  a  substantial  right. 

We  dismiss  this  writ,  with  costs,  because  it  brings  up  nothing  we 
can  either  affirm  or  reverse;  but  as  to  the  matter  complained  of  we 
may  add  that  in  our  opinion  the  assignment  of  the  Fraad  Company 
was  distinctly  a  step  that  endangered  the  collection  of  plaintiff's  claim, 
and  it  of  course  rendered  impossible  the  giving  of  statements  of  busi- 
ness to  plaintiff.  In  short,  there  was  a  breach  that  went  far  beyond 
mere  failure  to  pay  a  settlement  note,  and  amounted  to  a  repudiation 
of  the  agreement  by  defendants.  This  entitled  plaintiff  to  exercise 
the  right  given  it  by  verdict,  if  there  had  ever  been  any  other  agree- 
ment in  that  respect  than  to  give  time.  Further,  in  any  view  of  the 
matter,  it  was  an  attorneys'  agreement,  against  which  the  court  could 
relieve  on  cause  shown;  there  is  nothing  printed  in  the  papers  sub- 
mitted which  suggests  any  abuse  of  discretion  in  that  regard. 

Writ  dismissed,  with  costs. 
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(250  Fe<l.  620) 

INDIVIDUAL  DRINKING  CUP  CO.  et  al.  v.  PUBLIC  SERVICE  CUP  CO. 

INDIVIDUAL  DRINKING  CUP  CO.  v.  ERRETT.     SAME  v. 

HUDSON  RIVER  DAY  LINE. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  26,  1918.) 
No.  146  (46, 47). 

1.  Patents  «=>328 — ^Invention — Paper  Cup. 

The  Luellen  patent.  No.  1,032,557,  for  a  paper  cup,  held  void  for  lack  of 
Invention. 

2.  Patents  ^=s>32S — ^Vaxiditt  and   Infbinoement — ^Dispensing  Appabatus 

FOR  Paper  Cups. 

The  Luellen  patent.  No.  1,081,508,  for  a  dispensing  ai^aratus  for  paper 
cups,  claims  18,  26,  34,  41,  48,  and  49,  held  valid,  and  infringed  by  a 
vending  machine  for  cups,  but  not  Infringed  by  a  free  dispenser.  Claink 
16  also  held  valid,  but  not  Infringed.     ^ 

3.  Patents  ^=»325— Suit  for  Infringement — Costs. 

There  is  no  fixed  rule  governing  the  allowance  of  costs  made  on  an 
accounting  for  infringement,  but  each  case  must  be  disposed  of  on  its 
own  merits,  and  the  matter  rests  in  the  discretion  of  the  court. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  and  Eastern  Districts  of  New  York. 

Suit  in  equity  by  the  Individual  Drinking  Cup  Company  and  others 
against  the  Public  Service  Cup  Company.  From  the  decree,  both  par- 
ties appeal.  Suits  by  the  Individual  Drinking  Cup  Company  against 
Charles  Errett  and  against  the  Hudson  River  Day  Line.  From  the 
decrees  (226  Fed.  465;  234  Fed.  653;  237  Fed.  400),  complainant 
appeals.    Decrees  modified  and  affirmed. 

Clifford  E.  Dunn,  of  New  York  City  (J.  Edgar  Bull,  of  New  York 
City,  of  counsel),  for  plaintiffs. 

Hans  V.  Briesen  and  Fred  A.  Klein,  both  of  New  York  City,  for  de- 
fendants. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

MAYER,  District  Judge.  The  appeals  in  these  three  cases  were 
argued  together  and  concern  two  patents,  viz. :  Letters  patent  (a)  to 
Luellen,  No.  1,032,557,  for  a  paper  cup  (the  "cup  patent"),  applied  for 
May  23,  1908,  and  granted  July  16,  1912;  and  (b>  to  Luellen,  No.  1,- 
081,508,  for  a  dispensing  apparatus  for  paper  cups  (the  "apparatus 
patent"),  originally  applied  for  April  2,  1908,  later  divided  and  granted 
December  16,  1913.  There  are  three  alleged  infringing  devices,  viz. : 
(1)  the  so-called  Lily  cup;  (2)  a  penny-in-the-slot  or  vending  machine; 
and  (3)  a  free  dispenser. 

In  the  suit  in  the  Eastern  district  (called  by  the  parties  for  conven- 
ience the  "Brookl)m  suit"),  both  patents  were  involved,  and  the  court 
held  (by  final  decree)  the  following  claims  of  the  apparatus  patent 
valid  and  infringed  by  the  Brooklyn  defendants'  "vending  machine," 
viz. :  3,  4,  5,  7,  11,  12,  13,  14,  15,  16,  17,  18,  20,  22,  25,  26,  27,  28,  34, 
35,  36,  37,  40,  41,  43,  44,  45,  46,  47,  48,  49,  50,  51,  52,  53,  and  54— and 
also  held  the  two  claims  of  the  cup  patent  valid,  but  not  infringed. 
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In  the  suits  in  the  Southern  district  (called  by  the  parties  for  con- 
venience the  "New  York  suits")  only  claims  16,  18,  26,  34,  41,  48,  and 
49  were  in  issue.  In  the  suit  against  the  Hudson  River  Day  Line, 
the  vending  machine  alone  was  involved,  while  in  the  suit  against  Er- 
rett  it  was  alleged  that  both  the  vending  machine  and  the  free  dis- 
penser were  infringements.  The  cup  patent  was  not  involved,  but 
Errett  was  charged  (in  addition  to  direct  infringement)  with  contrib- 
utory infringement  of  the  apparatus  patent  by  reason  of  his  sale  of 
cups  to  be  used  in  connection  with  infringing  vending  machines.  The 
court  (in  interlocutory  decrees)  held  claims  26  and  49  valid  and  in- 
fringed by  the  vending  machine,  but  all  the  other  claims  invalid,  and 
further  held  that  the  free  dispenser  did  not  infringe  any  valid  claims. 
The  court  also  held  Errett  for  contributory  infringement  under  Henry 
V.  Dick,  224  U.  S.  1,  32  Sup.  Ct.  364,  56  L.  Ed.  645,  Ann.  Cas.  1913D, 
880. 

Plaintiff  appeals  from  that  part  of  the  BrocJclyn  decree  affecting  the 
cup  patent,  and  defendant  from  that  part  affecting  the  apparatus  pat- 
ent. Plaintiff  further  appeals  from  that  part  of  the  New  York  decrees 
holding  claims  invalid  or  not  infringed ;  but  defendant  does  not  appeal 
as  to  the  claims  held  valid,  believing  such  course  unnecessary  (and 
stipulating  that  such  course  shall  not  be  construed  as  any  waiver),  in 
view  of  Ae  fact  that  the  two  claims  held  valid  in  the  New  York  suits 
must  be  passed  on  by  virtue  of  the  appeal  in  the  Brooklyn  suit.  At 
the  conclusion  of  the  argument,  plaintiff's  counsel  withdrew  "without 
prejudice"  all  the  claims  in  the  Brooklyn  suit  which  were  not  involved 
in  tihe  New  York  suits,  except  52  and  53.  As  this  was  objected  to  by 
counsel  for  the  defendants,  owing  to  the  reservation  of  "without  prej- 
udice," the  withdrawal  cannot  be  permitted. 

It  will  tend  to  simplify  discussion  concerning  some  of  the  features 
of  the  case  to  dispose  at  the  outset  of  the  claims  considered  in  the 
Brooklyn  suit  other  than  those  in  issue  in  the  New  York  suits  plus 
52  and  53.  For  the  purposes  of  this  litigation  it  is  sufficient  to  state 
that  under  the  most  favorable  construction  these  claims  are  not  in- 
fringed. As  to  claims  52  and  53  the  language  is  so  broad  that,  if  the 
construction  contended  for  by  plaintiff  be  given,  they  would  be  void, 
and,  for  the  purposes  of  these  suits,  it  is  enough  to  hold  them  not  in- 
fringed. Plaintiff  practically  conceded  that  claims  16,  18,  26,  and  49 
of  the  apparatus  patent  are  not  infringed  by  defendant's  free  dis- 
penser. The  controversy  as  to  the  apparatus  patent,  therefore,  is 
confined  as  follows:  (1)  Validity  of  claims  16,  18,  26,  34,  41,  48,  and 
49.  (2)  Infringement  of  these  seven  claims  by  the  vendmg  machine. 
(3)  Infringement  of  claims  34,  41i  and  48  by  tJie  free  dispenser. 

The  subject-matters  of  the  suits  are  the  machines  and  paper  cups 
familiar  to  the  public  for  dispensing  drinking  water,  and  obtainable 
either  from  a  vending  coin  machine,  or,  as  in  factories,  clubs,  etc., 
from  a  so-called  "free  dispenser."  The  business  has  attained  large 
commercial  success,  but,  while  commercial  utility  is  often  most  serv- 
.  iceable  in  resolving  doubt  as  to  patentability,  it  is  no  help  in  this  case, 
because  of  the  impetus  given  to  the  business  by  statutes  and  ordinances 
requiring  individual  drinking  cups  and  a  keener  and  more  widespread 
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appreciation  of  the  dangers  said  to  lurk  in  the  common  drinking 
utensil. 

When  Luellen  put  forward  his  apparatus  and  cup,  he  did  not  create 
a  market,  but  provided  means  to  satisfy  a  market  then  waiting.  His 
problem  involved  solving  three  practical  requisites:  (1)  Cheapness, 
including  compactness ;  (2)  reliability  in  delivering  cups ;  and  (3)  pro- 
tection of  cups  from  contamination  prior  to  use.  The  field  was  far 
from  new,  for  others,  in  previous  and  less  propitious  times,  had  made 
substantial  contributions,  and  all  that  was  left  was  a  step  beyond  the 
prior  art  sufficient  to  insure  the  requisites,  supra,  and  ingenious  enough 
to  escape  the  eye  and  thought  of  that  elusive  person,  the  man  skilled 
in  the  art.  In  approaching  the  problem,  it  was  necessary,  of  course, 
to  bear  in  mind  both  machine  and  cup,  and,  naturally,  machine  and 
cup  must  work  together  to  be  successful;  but,  because  invention  is 
found  in  one,  it  does  not  follow  that  it  resides  in  tne  other.  The  ordi- 
nary mental  process  would  be  to  devise  the  machine  and  then  accom- 
modate the  cup  to  its  purposes,  rather  than  academically  to  plan  a  cup 
and  then  build  a  machine  to  fit  it. 

[1]  Nested  tapered  paper  cups  were  old  (notably  Lawrence  British 
patent,  No.  14,501  of  1888,  and  Allin  British  patent.  No.  16,559  of 
1888),  and  the  mechanical  problem  was  to  detach  them  in  simple  effec- 
tive fashion.  Lawrence  invented  a  coin-controlled  apparatus  "for  the 
delivery  of  liquids  *  *  *  and  of  receptacles  such  as  cups  or  cans 
of  paper,  metal,  or  other  material  for  holding  or  receiving  the  same." 
He  pointed  out  in  his  provisional  specification,  that: 

"The  cups  may  be  made  of  metal  ware  or  paper;  ♦  •  •  in  the  latter 
case  they  are  designed  to  be  used  but  once,  and  to  make  them  sufficiently 
cheap  it  is  necessary  to  make  them  of  comparatively  thin  paper  and  to 
strengthen  them  with  metal." 

He  further  stated: 

"The  metal  work  of  such  a  cup  will  consist  of  a  thin  metal  or  wire  rim. 
♦  ♦  ♦  The  cups,  whether  of  metal  or  paper,  are  provided  with  a  projec- 
tion or  lugs,  ♦  ♦  ♦  or  a  projecting  rim  for  the  proper  operating  of  them 
by  the  mechanism  of  the  machine." 

In  his  complete  specification,  Lawrence  expressed  his  preference  ior 
cups  made  of  paper,  "a  truncated  conical  piece  of  paper,  *  *  * 
the  same  being  held  and  rendered  sufficiently  rigid  by  a  rim  of  metal, 
flat  metal,  or  wire." 

Bigg  and  Hunt  (British  patent.  No.  2,795  of  1872),  many  years  be- 
fore, and  Vierengel,  later  (United  States  letters  patent  No.  463,849, 
dated  November  24,  1891),  had  respectively  invented  machines  for 
making  plated  paper  cups,  and,  in  view  of  the  latitude  of  the  Law- 
rence disclosure,  the  real  problem  was,  not  the  form  nor  the  material 
of  the  cup,  but  the  mechanism  with  which  to  manufacture  it,  so  as  to 
attain  both  the  rigidity  and  flexibilty,  in  association  with  an  appro- 
priate dispensing  or  discharging  apparatus,  which  Lawrence  had  made 
sufficiently  clear.  This  development  found  final  expression,  so  far  as 
concerns  defendant's  cup,  in  the  Clausser  &  Claus  patented  machine  ^ 
of  1912,  which  is  mentioned  solely  as  illustrating  that  the  problem, 
after  Lawrence,  was  one  of  manufacture  of  the  cup,  rather  than  of 
the  cup  itself,  in  relation  to  the  dispensing  apparatus. 
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The  careful  review  of  other  prior  art,  and  the  accurate  technical 
description  of  plaintiff's  and  defendant's  cups  set  forth  in  the  opin- 
ion of  the  District  Judge,  render  further  reference  unnecessary.  We 
not  only  agree  with  his  conclusion  that  there  is  no  infringement,  but 
we  are  of  opinion  also  that  the  patent  is  void  for  want  of  invention. 

[2]  In  respect  of  the  apparatus  patent,  defendant  at  the  outset  in- 
sists that  there  was  an  insertion  of  new  matter  and  an  unlawful  ex- 
f>ansion  by  reason  of  elaborate  amendments  known  in  the  case — by  the 
name  of  the  solicitor  who  framed  them — ^as  the  Dunn  amendments. 
Both  District  Judges  held  this  contention  unsound-,  and  with  their 
conclusions  in  that  regard  we  agree.  Such  belated  amendments  de- 
mand careful  scrutiny;  but,  where  they  deal  with  words  rather  than 
substance,  the  rights  of  an  inventor  should  not  be  impaired,  and  the 
difficulties  with  which  Mr.  Dunn  was  dealing  were  those  of  full  and 
apt  description  and  careful  claim,  drafting  not  infrequently  encoun- 
tered in  specifications  covering  those  classes  of  mechanical  inventions 
which  involve  an  infinity  of  detail.  Here  again  the  careful  and  com- 
prehensive review  in  226  Fed.  465,  makes  repetition  unnecessary,  and 
enables  us  to  confine  our  discussion  to  the  principal  references  which 
are :  (a)  As  to  invention,  Lawrence ;  and  (b)  as  to  infringement,  Petsch. 

The  Lawrence  patent  is  fully  discussed  by  both  District  Judges,  and 
they  agree,  in  substance,  that  Lawrence  failed  to  arrange  for  the 
positive  and  forcible  separation  of  two  cups  nesting  together,  and  with 
this  view  we  also  agree.  We  think  it  is  quite  plain  that,  in  Lawrence, 
escapement  mechanism  is  provided  for  dropping  the  cups  from  the 
stack  one  by  one  by  means  of  gravity,  and  we  are  satisfied  that,  if  the 
cups  stick  together,  the  Lawrence  machine  will  not  work.  To  remedy 
this,  after  a  lapse  of  20  years,  seems  to  us  to  have  presented  a  problem 
of  sufficient  difficulty  to  amount  to  invention.  Of  course,  whether 
the  solution  of  such  a  problem  rises  to  invention  is  always  a  close 
question,  and  often  embarrassed  in  a  case  of  this  kind  by  the  after- 
understood  simplicity  of  the  device  by  which  the  problem  has  been 
solved — as  is  well  illustrated  by  the  difference  of  opinion  as  to  inven- 
tion between  the  two  experienced  judges  who  had  this  question  before 
them.  The  means  which  Luellen  has  provided  for  separating  the  ter- 
minal cup  from  the  nest  is  a  pair  of  semicircular  wedges,  which  enter 
between  the  flange  of  the  lowermost  cup  and  the  flange  of  the  cup  next 
above  it.  When  the  terminal  cup  is  thus  separated  from  the  nest  of 
cups,  it  falls  onto  a  projection  or  plug  in  the  interior  of  the  dnim. 
The  cup  is  then  supported  in  an  inverted  position.  When  the  handle 
52  is  turned  to  the  right  it  rotates  the  drum,  and  therefore  turns  the 
cup  right  side  up.  The  cup,  being  right  side  up,  then  falls  away  from 
the  plug  or  projection,  and  its  rim  is  caught  by  the  projections  80 y  80 y 
where  it  is  temporarily  supported,  as  shown  in  Fig.  15.  On  the  return 
movement  of  the  handle,  the  semicircular  wedges  are  inserted  between 
the  rims  of  the  last  two  cups,  and  the  terminal  cup  is  disengaged  and 
dropped  onto  the  plug  or  projection  Ji4.  The  result  is  most  effective. 
The  apparatus,  in  coaction  with  the  cups,  works  admirably,  and  the  req- 
'uisites  of  the  art  to  which  we  referred  supra  are  entirely  met. 

We  hold,  therefore,  that  claims  16,  18,  26,  34,  41,  48,  and  49  are 
\ralid. 
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Infringement  as  affecting  defendant's  vending  machine:  Claim  16 
is  ambiguously  worded,^  and  as  matter  of  phraseology  is  susceptible  of 
the  interpretation,  either  that  ^'movable  with"  means  (a)  as  defendants 
contend,  that  the  wedges  and  drum  are  physically  integral  and  so 
moved  together ;  or  (b)  as  plaintiff  contends,  moving  at  the  same  time 
with.  Resort  to  the  specification  and  other  claims  (particularly  23)  still 
leaves  the  meaning  in  too  much  doubt  to  resolve  the  interpretation 
in  favor  of  plaintiff's  contention.  We  therefore  agree  with  the  District 
Judge  in  the  New  York  suit  that  this  claim  is  not  infringed,  and  we 
are  inclined  to  consider  that  his  reasons  for  his  conclusion  are  sound. 

Whether  the  remaining  claims  are  infringed  depends  on  the  signifi- 
cance of  the  Petsch  patent  (British  No.  15,643  of  1896,  and  United 
States  No.  593,754).  This  patent  was  for  an  automatic  advertiser,  and 
was  intended  for  the  delivery  of  cards  or  tickets  in  small  pasteboard 
numbered  boxes,  which  could  then  be  used  for  the  inclosure  of  ad- 
vertisements or  advertising  matter  to  be  dropped  through  a  slot  or 
opening  in  the  machine.  A  coin  was  to  be  used  to  release  the  device. 
The  description  in  technical  detail  of  the  Petsch  patent  is  recited  in  226 
Fed.  465.  What,  in  effect,  this  patent  discloses  is  an  escapement  mech- 
anism for  flat  articles,  which,  of  course,  do  not  stick  together,  and  to 
detach  which  positive  separating  means  are  not  necessary.  The  fact 
that  the  edges  of  the  upper  members  of  the  escapement  are  wedge- 
shaped  is  simply  to  facilitate  their  insertion  between  the  boxes  of  the 
stack,  the  movement  of  these  members  being  only  about  30**.  No 
substantial  wedging  action  is  possible. 

The  question  is,  as  said  by  the  District  Judge,  in  the  Brookl)m  suit, 
whether  defendant  "has  merely  used  the  particular  form  of  wedges 
also  employed  by  Petsch  in  order  to  perform  the  functions  which 
Luellen  accomplished  by  the  use  of  a  wedge  of  slightly  different  shape 
and  design.'*  We  think  the  answer  must  be  in  the  affirmative,  for  we 
are  satisfied  that,  but  for  Luellen's  disclosures,  the  embodiment  in  de- 
fendant's vending  machine  of  some  ideas  which  were  later  found  to 
be  similar  to  those  of  Petsch,  would  never  have  occurred  in  such 
manner  as  to  make  defendant's  device  a  practical  machine  for  vending 
paper  cups. 

We  are  of  opinion,  therefore,  that  claims  18,  26,  34,  41,  48,  and  49 
are  infringed  by  defendant's  vendor. 

We  agree  with  the  District  Court  in  the  New  York  suit  that  no 
claims  are  infringed  by  the  free  disi>enser,  unless  a  broader  meaning  is 
given  to  these  claims  than  we  think  should  be  accorded.  An  inspec- 
tion of  this  device  of  defendants  is  sufficient  to  exhibit  noninfringe- 
ment; but,  if  any  reference  is  needed,  Wilson  &  Nealey's  United 
States  patent  No.  570,113,  for  a  "cork  cabinet,"  should  suffice.  It  is 
argued  that  this  patent  is  in  a  nonanalogous  art,  on  the  theory  that  the 
ejection  or  releasing  of  corks  is  far  removed  from  the  dispensing 
of  paper  cups.  We  appreciate  that  it  is  often  difficult  to  draw  the  line 
between  analogous  and  nonanalogous  arts ;  but  where,  as  here,  nested 
cups  were  well  known,  and  the  problem  was  to  withdraw  them  one 

1  Claim  16  reads:  "16.  The  combination,  with  a  cup  receiver,  of  a  movaWe 
deUvery  member  provided  with  a  cup  recess,  and  means  movable  with  the 
delivery  member  for  drawing  a  cup  from  the  receiver  into  the  recess." 


Digitized  by  VjOOQIC 


INDIVIDUAL  DRINKING  CUP  CO.  V.  UNION  NEWS  CO.  641 

by  one,  we  think  that  the  subsequent  art  must  be  charged  with  knowl- 
edge of  prior  patents  dealing  with  the  withdrawal  of  small  resilient  or 
compressible  articles,  such  as  corks,  from  any  kind  of  cabinet,  contain- 
er, or  receptacle. 

In  so  far  as  affects  the  patent  features  of  the  three  suits,  the  decrees 
must  be  modified  as  here  indicated. 

As  defendant  Errett  did  not  appeal  from  the  New  York  decree,  we 
do  not  discuss  the  question  of  contributory  infringement. 

[3]  The  final  question  to  be  disposed  of  involves  that  part  of  the 
decree  in  the  Brooklyn  suit  which  provided  that  defendant  should  pay 
one-half  of  the  master's  and  stenographer's  fees  upon  the  accounting. 
The  amount  involved  is  $35.  Plaintiff  was  not  successful,  and  finally 
abandoned  the  accounting  proceeding.  Such  costs  in  equity  rest  in  the 
discretion  of  the  court,  and,  while  in  some  instances  the  courts  have 
considered  it  proi>er  to  require  unsuccessful  plaintiffs  to  pay  the  costs, 
yet  each  case  must  be  disposed  of  upon  its  own  merits,  and  in  this  case 
we  fail  to  find  any  abuse  of  discretion  in  this  regard. 

The  decrees  are  modified  as  indicated,  and,  as  modified,  are  affirmed, 
without  costs. 


(250  Fed.  625) 

INDIVIDUAL  DRINKING  CUP  CO.  v.  UNION  NEWS  CO.  et  EL 
(Circuit  Court  of  Appeals,  Second  Circuit    February  26,  1918.) 

No.  147. 

1.  Courts  ^=>332 — Equity— Pbocedure — Rules. 

While  former  equity  rule  90,  which  provided  tnat  practice  In  equity 
when  the  rules  did  not  apply  should  be  governed  by  the  then  present 
practice  of  the  High  Court  of  Chancery  In  Ehigland,  was  not  Included  in 
the  new  equity  rules,  the  established  practice  approved  by  the  Supreme 
Court  must  be  considered  to  have  remained  in  force,  except  as  changed 
by  the  new  rules,  or  by  District  Court  rules  adopted  under  authority  of 
new  rule  79  (198  Fed,  xll,  115  C.  C.  A.  xU). 

2.  Patents   ^=»313  —  Discontinuance   Without   Psejxtdiok  —  Refusal    of 

LiEAVE. 

Where  a  complainant  had  obtained  a  favorable  adjudication  on  its 
patent  in  one  district,  which  entitled  it,  on  application  to  a  preliminary 
injunction  as  of  coxirse  in  a  pending  suit  in  another  district,  it  was  not  er- 
ror for  the  court  to  refuse  permission  to  discontinue  the  second  suit  with- 
out prejudice. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Individual  Drinking  Cup  Company  against  the 
Union  News  Company  and  the  New  York  Central  &  Hudson  River 
Railroad  Company.  Decree  dismissing  bill,  and  complainant  appeals. 
Affirmed. 

C.  E.  Dunn,  or  New  York  City,  for  appellant. 
Briesen  &  Schrenk  and  Frank  M.  Patterson,  all  of  New  York  City, 
for  appellee  Union  News  Co. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

^S9For  other  cams  tee  aamt  topic  ft  KBT-NUMBBR  in  all  Key-Number«d  Digests  A  Indexes 
162C.C.A.- 
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WARD,  Circuit  Judge.  The  complainant  brought  this  suit  for  in- 
fringement of  United  States  letters  patent  No.  1,081,508,  for  improve- 
ments in  dispensing  apparatus  for  paper  drinking  cups.  The  bill  recites 
that  the  patent  in  suit  has  been  sustained  by  Judge  Chatfield  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of  New  York, 
an  interlocutory  injunction  having  been  granted,  from  which,  the  de- 
fendant in  that  case  having  taken  no  appeal,  the  accounting  is  going  on. 
When  the  suit  was  called  on  the  calendar,  both  sides  answered  ready ; 
but,  when  actually  reached  for  trial,  the  complainant  filed  a  petition  for 
leave  to  dismiss  its  bill  without  prejudice.  Judge  Hough  consented  to 
do  so,  except  as  to  350  drinking  cup  machines  which  had  been  in  ac- 
tual use  by  the  defendants.  The  complainant  declined  this  suggestion, 
whereupon  the  cause  was  ordered  to  be  tried,  and,  the  complainant 
electing  not  to  proceed,  the  bill  was  dismissed. 

The  court's  theory  was  that,  in  view  of  Judge  Chatfield's  decree,  an 
injunction  would  have  been  granted,  if  asked  for  as  a  matter  of  course, 
and  that  the  effect  of  the  decree  was  really  an  embargo  upon  the  de- 
fendant's use  of  the  machines,  without  their  having  an  opportunity 
to  appeal.  This  was  considered  to  be  a  prejudice  additional  to  that  of 
being  vexed  by  a  new  suit  on  the  same  cause  of  action,  which  was  not 
held  a  sufficient  reason  for  refusing  a  discontinuance.  Pullman  Pal- 
ace Car  Co.  V.  Central  Co.,  171  U.  S.  138,  18  Sup.  Ct.  808,  43  L.  Ed. 
108.  He  therefore  brought  the  case  within  exceptions  recognized  by 
many  decisions  under  former  equity  rule  90  (29  Sup.  Ct.  xxxvii), 
that,  generally  speaking,  the  complainant  may  discontinue  on  payment 
of  costs. 

[1]  The  former  rules  were  promulgated  March  2,  1842;  rule  90 
providing  that  practice  in  equity  when  the  rules  did  not  apply  should 
be  governed  by  the  then  present  practice  of  the  High  Court  of  Chan- 
cery in  England,  riot  as  positive  rules,  but  as  furnishing  just  analogies. 
In  a  note  to  Thomson  v.  Wooster,  114  U.  S.  104,  at  112,  5  Sup.  Ct.  788, 
29  L.  Ed.  105,  Mr.  Justice  Bradley  points  out  that  the  practice  of  the 
High  Court  of  Chancery  was  much  modified  by  the  English  orders  of 
May  8,  1845,  and  that  later  editions  of  Daniell's  Chancery  Practice 
are  to  be  read  with  that  fact  in  view. 

There  was  no  specific  rule  on  the  subject  of  dismissal  without  prej- 
udice, either  in  England  or  in  this  country,  at  the  time  the  former 
rules  were  adopted.  Badger  v.  Badger,  1  Cliff.  237,  Fed.  Cas.  No.  717. 
In  that  case  Mr.  Justice  Clifford  stated  the  practice  in  the  English 
Chancery  to  be  what  had  always  been  followed  in  this  country  under 
the  then  equity  rules.  The  present  rules  of  practice  in  equity  went 
into  force  on  and  after  February  1,  1913,  and  they  omitted  former 
rule  90.  Still  the  established  practice  approved  by  the  Supreme  Court 
must  be  considered  to  have  remained  in  force,  except  so  far  as  changed 
by  the  District  Courts,  under  the  authority  of  new  rule  in  equity  79 
(198  Fed.  xli,  115  C.  C.  A.  xli).  It  was  so  changed  by  the  District 
Court  for  the  Southern  District  of  New  York  in  a  new  equity  rule 
No.  8  reading : 

"8.  Vohmtary  DUoontinuances,  If  Justice  requires,  the  court,  after  issue 
joined,  may  refuse  to  permit  tlie  plaintiff  to  discontinue,  even  though  the 
defendant  cannot  have  affirmative  reUef  under  the  pleadings,  and  though  his 
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only  prejudice  Is  the  vexation  and  expense  of  a  possible  second  snlt  upon  the 
same  cause  of  action." 

[2]  Accordingly  the  validity  of  the  order  in  this  case  before  the 
adoption  of  this  rule  of  the  District  Court  must  be  determined  by  the 
practice  theretofore  prevailing.  It  seems  to  us  that,  in  view  of  the 
fact  that  the  complainant  had  obtained  a  favorable  adjudication  upon 
its  petition  in  the  Eastern  District  and  had  not  applied  for  a  prelimi- 
nary injunction  which  it  could  at  any  time  obtain,  it  would  be  putting 
the  defendants  to  an  unfair  disadvantage  by  discontinuing  its  suit. 

The  order  is  affirmed. 


(250  Fed.  627) 

OBIENTAL  TISSUE  CO.  v.  LOUIS  DEJONGE  &  CO. 
(Circuit  CJonrt  of  Appeals,  Second  Circuit.     March  13,  19ia) 

No.  174. 

1.  Patents    ^=>327— Accounting    fob    Infbingsicent — Constbuotion    and 

Scope  of  Claim — Successive  Constbuctions. 

The  meaning  given  to  a  patent  claim,  as  construed  by  the  same  court  In 
successive  suits,  attaches  Instanter,  and,  If  there  la  any  difference  be- 
tween the  construction  given  It  In  the  first  and  In  a  subsequent  suit,  the 
latter  must  conir<H  In  a  pending  accounting  under  the  decree  In  the  first 
suit 

2.  Patents  ^=»319(2)— iNFafNOBicENT— Imttation  Gold  Leaf. 

on  an  accounting  for  Infringement  of  the  Gregory  patent,  No.  848,301, 
for  Indtatlon  gold  leaf,  claim  2,  complainant  held,  on  the  evidence,  entitled 
to  recover  nominal  damages  only. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Oriental  Tissue  Company  against  Louis  De- 
jonge  &  Co.  Cross-appeals  from  final  decree.  Reversed  on  defend- 
ant's appeal,  and  complainant's  appeal  dismissed. 

See,  also,  218  Fed.  173,  134  C.  C.  A.  50;  234  Fed.  895,  148  C.  C. 
A.  493;  235  Fed.  294. 

Appeals  from  final  decree.  In  suit  on  patent  to  Gregory,  No.  848,301,  modify- 
ing a  master's  report  awarding  to  plaintiff  the  profits  found  to  have  accrued  to 
defendants,  by  the  sale  of  articles  Infringing  claim  2  of  said  patent  That 
claim  covers  "a  thin  leaf  or  fabric  composed  entirely  of  soluble  cotton  and  a 
coloring  matter  Incorporated  therein."  Plaintiff  appealed  against  any  modifi- 
cation of  the  master's  findings,  and  defendants  from  the  award  of  anything 
more  than  nominal  damages. 

E.  Clarkson  Seward,  of  New  York  City  (Wm.  McK.  Barber,  of  New 
York  City,  of  counsel),  for  plaintiff. 

E.  Henry  Lacombe  and  Sewar.d  Davis,  both  of  New  York  City 
(Drury  W.  Cooper,  of  New  York  City,  of  counsel),  for  defendant. 

Before  ROGERS  and  HOUGH,  Circuit  Judges,  and  LEARNED 
HAND,  District  Judge. 

HOUGH,  Cirquit  Judge.  The  interlocutory  decree  in  this  particular 
litigation  was  affirmed  by  this  court  in  218  Fed.  173,  134  C.  C.  A.  50, 
after  which  appeal  the  accounting  now  before  us  proceeded.    "Imitation 

^=:>For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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gold  leaf,"  which  is  the  subject  of  patent,  was  admittedly  sold  by  de- 
fendants, and  the  infringement  found  by  us  consisted  in  the  vending 
of  one  lot  or  batch  of  leaf,  and  the  evidence  of  infringement  then  con- 
sidered related  to  that  special  lot.  Pending  this  accounting,  the  plain- 
tiff brought  another  action  against  these  defendants,  based  upon  the 
sale  of  another  and  presumably  different  lot  of  leaf.  The  fact  of  such 
second  suit  is  proof  of  plaintiff's  opinion  in  respect  of  that  difference. 
The  lower  court  necessarily  held  the  claim  valid,  but  found  no  in- 
fringement, and  we  sustained  decree  to  that  effect.  234  Fed.  895,  148 
C.  C.  A.  493. 

[1]  Our  first  judgment  established  in  the  present  suit  that  the  leaf 
then  in  evidence  infringed,  but  it  did  not  and  could  not  pass  upon  any 
other;  but  on  the  accounting  defendants  were  liable  in  respect  of  any 
and  all  leaf  sold  by  them,  to  which  the  reasons  assigned  for  finding  in- 
fringement were  fairly  applicable,  and  those  reasons  were,  we  think, 
plainly  stated  in  interpreting  and  construing  the  claim  in  suit.  That 
(and  any  other)  claim  must  have  the  same  meaning  at  all  times,  but  the 
discovery  of  its  signification  often  depends  upon  the  evidence  eluci- 
dating the  words,  and  that  evidence  is  not  always  adduced  in  the  same 
litigation;  hence  it  sometimes  requires  more  than  one  suit  to  settle 
the  scope  of  a  patent  claim.  But  there  can  be  no  doubt  that  whether 
a  claim,  as  authoritatively  construed  in  successive  rulings,  seems  to 
contract  or  expand,  the  meaning  given  it  by  authority  attaches  instan- 
ter,  and  affects  all  pending  matters  within  the  jurisdiction  of  said  au- 
thority. This  is  the  more  obviously  true,  if  the  litigations  are  be- 
tween the  same  parties  or  their  privies.  Hart,  etc.,  Co.  v.  Railroad,  etc., 
Co.,  244  U.  S.  294,  37  Sup.  Ct.  506,  61  L.  Ed.  1148. 

If,  therefore,  there  be  any  difference  between  the  construction  of 
claim  announced  in  our  first  judgment  and  that  given  in  the  second, 
the  latter  must  control  upon  this  accounting.  We  do  not,  however, 
find  any  variation  in  our  construction.  The  language  of  the  patent 
is  almost  self-explanatory,  and  on  the  trial  herein  infringement  was 
shown  by  producing  a  leaf  sold  by  defendant,  which  plaintiff's  expert 
swore  was  "composed  entirely  of  soluble  cotton  and  a  coloring  matter 
incorporated  therein,"  and  was  therefore  exactly  the  patentee's  prod- 
uct as  claimed ;  but  the  leaves  of  both  parties  had  "a  superficial  gum 
or  layer  on  the  surface,"  though  defendant's  leaf  had  the  greater  quan- 
tity. This  was  also  called  an  "extraneous"  layer.  Plainly,  if  defend- 
ant sold  something  "composed"  of  the  soluble  substances  specified  in 
the  claim,  the  addition  of  an  extraneous  layer  of  gum  might  even  be 
a  good  thing,  but  would  not  avoid  infringement,  and  we  so  held,  ac- 
cepting the  argument  (as  appears  in  our  records)  that  "this  adhesive 
(gum)  forms  no  part  of  the  leaf  per  se." 

In  the  second  suit,  however,  it  was  fully  proven  (1)  that  the  materials 
of  the  patent  claim  as  commercially  procurable  contained  some  giunmy 
substance ;  and  (2)  that  the  leaves  there  alleged  to  infringe  were  com- 
posed not  only  of  the  materials  of  the  claim,  but  of  gums  or  resins 
added  of  a  purpose,  integrally  mixed  with  the  other  materials,  and 
largely  exceeding  in  quantity  the  impurities  of  the  patent  ingredients 
as  found  in  the  market    And  we  accordingly  agreed  with  the  court  be- 
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low  (235  Fed.  296)  that  resinous  matter  exceeding  that  commercially 
found  in  soluble  cotton,  etc.,  was  inconsistent  with  infringement. 

[2]  The  proceedings  of  the  master,  and  the  supporting  argument 
here,  rest  on  the  assertion  that  it  was  found  in  this  (the  first  case  that 
reached  this  court)  that  3  or  4  per  cent,  of  gums  did  not  avoid  infringe- 
ment ;  therefore  defendants  must  answer  for  all  leaf  as  to  which  they 
do  not  affirmatively  show  a  larger  proportion.  No  such  finding  was 
made  by  this  court ;  we  affirm  results,  not  reasons,  and  the  argument 
now  advanced  overlooks  what  the  same  witness,  who  found  that  per- 
centage, had  to  say  as  to  its  being  an  "extraneous  layer,"  and  forgets 
counsel's  then  persuasive  inference,  that  the  gummy  layer  (whatever 
its  percentage  of  the  whole)  "was  no  part  of  the  leaf  per  se." 

The  record  before  us  shows  fully  that  no  substantial  quantity  of  leaf 
sold  by  defendants  had  less  than  about  three  times  the  probable  gum- 
my impurities  of  commercial  articles,  that  said  g^m  was  integrally 
mixed  with  the  other  components,  that  it  had  a  function,  and  materially 
differentiated  defendant's  article  from  that  of  plaintiff,  in  that  it  was 
and  is  more  or  less  "self  sized"  according  to  customers'  wishes,  while 
plaintiff's  patented  product  is  by  definition  (i.  e.,  claim)  not  sized  at 
all. 

Defendant's  appeal  is  sustained,  and  plaintiff's^dismissed.  Defend- 
ant may  recover  one  bill  of  costs  in  this  court.  Cause  remanded,  with 
directions  to  assess  nominal  damages  only. 


(250  Fed.  629) 

C?OLB  V.  ED.  G.  HOOKSTRATTEN  CIGAR  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  6^  1918.) 

No.  3050. 

1.  Patents  ^=s>328 — Infkingement — ^What  Constitutes. 

The  Cole  reissued  patent,  No.  14,000,  for  a  label  adapted  to  be  detach- 
ably  secured  around  a  package,  having  display  matter  relating  to  the 
contents  of  the  package  on  Its  outer  face,  and  the  inner  face  bearing  use- 
ful printed  matter,  held  not  Infringed  by  defendant's  device  for  a  de- 
tachable label. 

2.  Patents  ^=»168(2) — ^Limitation  of  Claims. 

Where  a  patent  was  not  obtained  until  after  numerous  rejections  and 
amendments  of  claims  on  reference  to  prior  patents,  it  is  limited  to  the 
precise  form  and  language  of  the  claims  allowed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Benj.  F.  Bledsoe, 
Judge. 

Bill  by  Louis  M.  Cole  against  the  Ed.  G.  Hookstratten  Cigar  Com- 
pany.   From  a  decree  for  defendant,  complainant  appeals.    Affirmed. 

Joseph  F.  Westall,  of  Los  Angeles,  Cal.,  for  appellant 

James  R.  Offield,  of  Chicago,  111.,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  [1]  The  patentee  of  reissued  letters 
patent  14,000,  of  date  October  26,  1915,  appeals  from  the  decree  of  the 

^s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digeeta  A  Indexes 
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lower  court  in  a  suit  which  he  brought  against  the  defendant  to  re- 
strain infringement,  and  in  which  the  court  below  found  that  the  de- 
fendant had  not  infringed.  The  patent  is  for  a  label,  and  it  is  neces- 
sary to  refer  specifically  to  the  third  claim  only,  which  is: 

*'A  label  adapted  to  be  detachably  secured  around  a  package,  said  label 
having  display  matter  relating  to  the  contents  of  the  package  on  its  outer 
face,  the  inner  face  of  said  label  bearing  useful  printed  matter,  said  lab^ 
being  provided  on  the  outer  face  thereof  with  a  line  out  of  registry  with  said 
useful  printed  matter,  indicating  where  the  label  may  be  severed  to  remote 
the  entire  label  without  mutilating  the  printed  matter  on  its  inner  face.*' 

The  reissued  patent  was  finally  obtained  after  numerous  rejections 
and  amendments  of  claims  on  reference  to  prior  patents,  and  the  inven- 
tion, if  there  be  an  invention,  is  an  extremely  limited  and  narrow  one. 
The  use  of  a  label  having  display  matter  relating  to  the  contents  of  the 
package  on  its  outer  face,  and  printed  matter  on  its  inner  face,  was 
old  in  the  art.  It  was  also  old  in  the  art  to  designate  on  such  a  label 
the  line  at  which  it  was  to  be  severed  from  the  body  of  the  label. 
Thus  the  line  of  severance  is  pointed  out  in  the  Martin  &  Fietsch 
patent.  No.  1,004,055,  of  September  26,  1911,  in  Borden's  Condensed 
Milk  Company's  label,  and  in  various  soap  labels  and  in  Babbitt's 
Cleanser.  The  plaintiff's  label  is  one  across  which  a  distinct  line  is 
marked  and  at  the  line  are  printed  the  words  "Cut  along  this  line." 
Those  printed  instructions,  placed  directly  upon  a  single  marked  line 
upon  which  the  label  is  to  be  severed  so  as  to  remove  the  entire  label, 
seem,  to  be  all  that  he  has  added  to  the  prior  art.  In  the  label  of  Bab- 
bitt's Cleanser,  printed  matter,  called  a  ''trade-mark,"  which  is  to  be 
used  to  obtain  premiums  is  rectangular  in  shape,  and  inclosed  in  dot- 
ted lines,  and  beneath  is  printed  "for  trade-mark  cut  along  dotted 
line." 

We  need  not  express  an  opinion  on  the  question  whether  the  plain- 
tiflf's  patent  is  sustainable.  It  is  sufficient  to  say  that  the  defendant  has 
not  infringed  it  The  defendant's  goods  have  a  wrapper  which  incloses 
five  sticks  of  chewing  gum.  One  end  of  the  label  slightly  overlies  the 
opposite  end,  and  is  lightly  attached  by  adhesive  material,  leaving  one 
edge  free,  so  that  the  label  may  be  easily  removed  without  tearing  or 
cutting  the  same.  Along  the  edge  of  the  label  are  printed  the  words  : 
"Remove  carefully.  Pull  back  here."  The  plaintiflf  contends  that  the 
free  edge  of  the  paper  forms  a  "line,"  within  the  meaning  of  his  claims. 
But  it  is  clearly  not  a  line  marked  upon  the  label  itself,  and  it  is  clear 
that,  when  the  defendant's  label  is  removed,  it  is  not  severed  in  the 
sense  of  the  plaintiff's  invention,  as  the  latter  has  been  construed  by 
the  officers  of  the  Patent  Office.  They  had  rejected  claims  of  the 
plaintiff  which  embodied  means  indicating  where  the  label  may  be  "de- 
tached," as  anticipated  by  the  prior  art. 

[2]  The  defendant's  label  detached  in  the  manner  indicated  is  not 
brought  within  the  scope  of  the  plaintiff's  invention.  That  invention, 
if  indeed  it  is  an  invention,  must  be  limited  to  the  precise  language  and 
form  in  which  the  plaintiff  has  expressed  it 

The  decree  is  affirmed. 
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(250  Fed.  685) 

REMINGTON  TYPEWRITER  CO.  v.  NOLAN. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  6,  1918.) 

No.  2329. 

1.  Malicious  Prosecution  ^s»15 — ^Probable  Cause — ^Necessitt. 

To  sustain  an  action  for  malicious  prosecution,  plaintiff  must  establish 
that  the  defendant  had  no  probable  cause  for  Instituting  the  prosecution 
Independent  of  any  question  of  malice. 

2.  MAI.ICIOUS    Prosecution     ^s>71(2) — ^Probable    Cause — ^Evidence — Jury 

Question. 

In  an  action  for  damages  for  malicious  prosecution,  evidence  held  In- 
sufficient to  carry  to  the  jury  the  question  of  want  of  probable  cause,  but 
to  establish  that  defendant  had  probable  cause  for  Instituting  the  prose- 
cution. 
.3.  Maucioub  Prosecution  ^=»24(3) — ^Want  op  Probable  Cause — ^Presump- 
tion. 

The  mere  fact  that  a  cHmlnal  prosecution  against  plaintiff  Instituted  by 
defendant  was  dismissed  because  of  the  failure  of  defendant,  the  prosecu- 
tor therein,  to  appear  at  trial,  raises  no  presumption  of  want  of  probable 
cause  which  will  relieve  plaintiff  of  the  burden  of  establishing  want  of 
probable  cause  in  an  action  for  malicious  prosecution. 
4.  Malicious  Prosecution  ^=»23 — Want  of  Probable  Cause— ^Malice. 

Proof  of  malice,  express  or  Implied,  actuating  detjpndant's  representative 
to  Institute  a  criminal  prosecution  against  plaintiff,  will  not  establish 
want  of  probable  cause. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania;   Chas.  B.  Witmer,  Judge. 

Action  by  John  Nolan  against  the  Remington  Typewriter  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Samuel  B.  Price,  Cole  B.  Price,  and  John  H.  Price,  all  of  Scranton, 
Pa.,  for  plaintiff  in  error. 

David  J.  Reedy,  John  B.  Jordan,  E.  A.  De  Laney,  and  Stanley  F. 
Coar,  all  of  Scranton,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  [1]  In  the  court  below  one  John 
Nolan,  a  citizen  of  Pennsylvania,  brought  suit  against  the  Remington 
Typewriter  Company,  a  corporate  citizen  of  Delaware,  for  damages  for 
malicious  prosecution.  On  the  trial  the  plaintiff  recovered  a  verdict  in 
a  very  substantial  amount,  and  on  entry  of  judgment  thereon  the  de- 
fendant company  sued  out  this  writ.  To  sustain  such  an  action  for 
malicious  prosecution,  a  plaintiff  must  establish  that  the  defendant 
had  no  probable  cause  for  such  prosecution,  for,  if  such  probable 
cause  existed,  then,  no  matter  what  the  motive  which  actuated  the 
prosecution,  no  action  can  be  maintained  for  instituting  it.  This 
fundamental  proposition  must  be  borne  in  mind,  for  while  on  the 
one  hand  the  absence  of  probable  cause  may  warrant  an  inference  of 
malice,  on  the  other  the  presence  of  malice  will  not  warrant  the  in- 
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ference  of  probable  cause.    Thus  in  Stewart  v.  Sonnebom,  98  U.  S. 
194,  25  L.  Ed.-  116,  Mr.  Justice  Strong,  speaking  for  the  court,  said: 

"The  existence  of  a  want  of  probable  cause  is,  as  we  have  seen,  essential 
to  every  suit  for  a  malicious  prosecution.  Both  that  and  malice  must  concur. 
Malice,  it  is  admitted,  may  be  inferred  from  want  of  probable  cause;  but  the 
want  of  that  cannot  be  Inferred  from  any  degree  of  even  express  malice.  Sut- 
ton V.  Johnstone,  1  T.  R.  493;  Murray  v.  Long,  1  Wend.  (S.  Y.)  140;  Wood  t. 
Weir  &  Sayre,  5  B.  Mon.  (Ky.)  544." 

[2,  3]  Such  being  the  law,  it  is  apparent  that,  unless  this  record 
discloses  an  absence  of  probable  cause  in  instituting  this  prosecution, 
the  plaintiff  cannot  recover.  Moreover,  when  the  facts  bearing  on 
probable  cause  are  not  disputed,  the  question  of  the  existence  of  prob- 
^able  cause  is  one  for  the  court.  Leaving  aside  therefore  all  disputed 
questions  in  this  case,  what  undisputed  facts  were  there  bearing  on 
probable  cause  for  the  institution  of  this  suit?  The  proofs  show  these 
facts :  The  Remington  Typewriter  Company  was  and  still  is  the  own- 
er of  Monarch  typewriter  machine  No.  3,  serial  No.  106,738.  In  pur- 
suance of  a  written  agreement  dated  March  9,  1914,  this  machine  was 
on  March  10,  1914,  delivered,  for  Jaffe  Bros.,  to  Miss  Nolan,  their 
stenographer,  at  their  office  in  Carbondale,  on  a  lease  at  $10  per  month. 
Miss  Nolan  was  a  daughter  of  the  plaintiff.  The  machine  was  deliv- 
ered subject  to  her  approval,  which  being  given,  she  paid  $10  for 
Jaffe  Bros,  to  W.  J.  Holden,  the  salesman  of  the  typewriter  company 
who  had  leased  the  machine.  The  testimony  of  Holden  as  to  what 
followed  was : 

*'Q.  You  put  this  machine  in  Jaflfe  Bros.*  office,  did  you?    A.  Yes,  sir. 

"Q.  You  delivered  it  In  Carbondale?    A.  Yes,  sir. 

"Q.  Yourself?    A.  Yes,  sir. 

"The  Court:  On  what  date?  A.  It  was  on  the  10th  day  of  March,  I  be- 
lieve. 1914,  the  day  after  the  order  was  signed.  It  was  signed  on  the  9th  day 
of  March,  1914,  and  I  believe  I  delivered  the  machine  the  next  day. 

**Q.  How  were  you  paid  for  this  machine,  if  at  all?  A.  Why,  I  was  sup- 
posed to  be  paid  $10  on  the  delivery  of  the  machine,  and  thereafter  they  were 
to  pay  $10  a  month. 

"Q.  Did  you  receive  $10  when  you  delivered  the  machine?  A.  No.  Jaffe 
himself  was  not  there  when  I  delivered  the  machine,  and  I  got  it  two  or  three 
(lays  after  that. 

"Q.  Who  paid  you  that  $10  you  got  a  few  days  after  that?  A.  If  I  recol- 
lect correctly,  I  think  it  was  left  in  the  office  for  me,  and  Miss  Nolan  gave  it 
to  me,  when  I  called. 

*'Q.  Who  was  Miss  Nolan?    A.  She  was  the  stenographer  for  JaflTe  Bros. 

**Q.  How  large  an  office  did  Jaffe  have?  A.  Oh,  one  room.  I  should  Judge 
15  to  20  feet,  or  something  like  that 

**Q.  Was  anybody  present  when  you  leased  this  madiine?  A.  Only  Miss 
Nolan,  the  stenographer. 

"Q.  She  was  in  the  rooirf  with  you  at  the  time?  A.  Yes;  she  had  to  say 
that  the  machine  was  all  right  before  I  got  the  order  for  it.     ♦     ♦    • 

**Q.  Did  you  receive  any  other  payment  on  that  machine?    A.  No. 

•*The  Court :  Ton  dollars  is  all  you  received?  A.  Ten  dollars  la  all  we  re- 
ceived on  the  machine. 

*'Q.  Did  you  ever  go  there  and  ask  for  it?    A.  Yes.    •    •    • 

"Q.  Whom  did  you  see  in  Jaffe  Bros.'  office  on  the  visits  subsequent  to 
the  time  of  the  delivery  of  the,  machine?    A.  Miss  Nolan. 

"Q.  Did  you  ever  say  anything  to  her—  A.  Every  time  I  called  there  I 
talked  to  her  in  regards  to  it,  and  wanted  to  know  when  he  would  be  in,  and 
after  I  had  called  a  number  of  times,  and  found  from  things  I  had  heard  and 
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seen  around  there  with  other  people  running  around  there  after  money  that 
things  looked  rather  shaky.  ♦  ♦  ♦  After  I  found  these  conditions,  I  asked 
Miss  Nolan  If  she  got  her  money  regular,  knowing  fhat  they  were  owing  every 
one  else,  and  she  told  me  she  got  her  money  every  Saturday,  and  I  then  asked 
her  If  she  would  get,  the  next  time  she  saw  Jaffe,  to  get  the  payment  of  $10 
which  was  past  due  for  the  machine,  and  to  keep  it  for  me  until  I  got  back 
again;  but  before  I  got  back  again  was  the  time  I  saw  the  item  in  the  paper 
of  the  goods  having  been  removed  on  Sunday  night. 

"Q.  When  did  you  see  that?  A.  I  believe  it  was  on  the  2d  of  June,  in  one 
of  the  Scranton  papers. 

•'Q.  In  1914?    A.  In  1914. 

"Q.  What  did  you — when  you  saw  this — ^after  seeing  the  article?  A.  I 
went  to  Carbondale  on  the  next  train  after  that." 

The  proofs  show  that,  after  seeing  an  item  in  the  Scranton  papers 
that  Jaffe's  goods  had  been  removed -on  a  Sunday  night,  Holden  went 
to  Carbondsde,  and  there  saw  Dr.  Stenson,  a  dentist  who  had  an  office 
in  the  building.    The  testimony  in  that  regard  is : 

"Q.  Did  you  make  any  inquiry  as  to  the —  A.  And  I  went  up  to  the  build- 
ing where  the  goods  were  taken  from,  and  I  saw  Dr.  Stenson. 

"Q.  Who  is  Dr.  Stenson?  A.  He  Is  a  doctor  or  a  denUst  In  the  same  buUd- 
Ing  where  Jaffe  Bros,  had  their  office,  and  found  out  what  he  knew  about 
the  goods  being  taken  out. 

*'Q.  Where  is  his  office  from  Jaffe  Bros.*  office,  the  office  occupied  by  Jaffe? 
A.  1  believe  it  is  on  the  floor  below  Jaffe,  on  the  second  floor  in  the  Altken 
building. 

*'Q.  Do  you  know  where  the  Altken  building  is  in  Carbondale?  A.  On  the 
comer  of  Main  street,  but  I  could  not  tell  you  now  the  name  of  the  cross 
street 

''Q.  What  is  the  Altken  building,  as  to  whether  an  oflice  building  or  what? 
A.  The  ground  floor  Is  taken  up  with  offices  outside  of  doctors. 

"Q.  What  did  Dr.  Stenson  teU  you?  A.  He  told  me  of  hearing  the  commo- 
tion of  them  running  up  and  down  stairs  just  previous  to  midnight  on  this 
Sunday  night,  and  he  went  out  to  investigate  what  the  noise  was,  and  found 
Lena  Nolan  and  her  brother  and  J(dm  Farrell,  the  drayman,  removing  furni- 
ture from  Jaffe  Bros.'  office,  and  he  went  and  notified  Mr.  Altken,  the  proprie- 
tor, the  owner  of  the  building.  ♦  ♦  ♦  And  he  told  me  of  notifying  Mr. 
Altken  about  it,  and  also  told  me  that  Mr.  Altken  had  come  down  immediate- 
ly and  went  down  towards  Mr.  Nolan's  house  after  being  informed  by  Dr. 
Stenson  who  was  removing  the  goods,  he  went  down  there,  and  after  that  I 
went  and  se^  Mr.  Altken.  He  told  me  what  he  had  seen  and  found  out  down 
there. 

•*Q.  What  did  he  tell  you?  A.  He  told  me  that  he  went  down  there  and 
met  a  couple  standing  across  the  street  from  Nolan's,  and  he  asked  them  if 
they  had  seen  anybody  take  furniture  from  a  wagon  to  Nolan's  house,  and 
they  said 'they  had,  and  I  believe  they  told  him  who  the  drayman  was,  or  he 
found  out  in  some  way. 

'*Q.  Did  he  tell  you  who  the  drayman  was?  A.  He  told  me  the  drayman 
was  a  man  named  Farrell." 

The  personal  knowledge  of  Stenson,  who  communicated  what  he 
knew  to  Aitken,  the  landlord,  was  as  follows: 

"Q.  Where  do  you  live?    A.  Carbondale. 

*'Q.  Whereabouts  do  you  live?  A.  In  the  Aitken  block.  I  have  an  office  and 
living  apartments  there. 

*'Q.  You  live  in  the  Altken  building,  also  have  living  apartments  there?  A. 
Yes. 

**Q.  Do  you  remember  the  office  of  Jaffe  Bros.?    A.  I  do. 

"Q.  Where  was  that  with  regard  to  your  office?  A.  Well,  that  was  located 
on  the  third  floor.    I  am  on  the  second  floor. 
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"Q.  Was  It  over  your  office?  A.  No,  sir;  in  the  other  end,  in  what  we  call 
the  new  pert  of  the  building. 

"Q.  Do  you  remember  when  the  goods  were  removed  from  Jaffe  Bros.' 
office?    (Objected  to.) 

"Q.  Do  you  remember  any  goods  In  the  office  of  JalTe  Bros.?    A.  Yes,  sir. 

**Q.  Do  you  know  when  they  were  moved  out?    A:  Yes,  sir. 

**Q.  When?    A.  They  were  moved  out  on  Sunday  night,  of  May  31st. 

"Q.  On  May  31,  1914,  this  was?    A.  Yes,  sir. 

"Q.  That  was  Sunday  night?    A.  That  was  Sunday  night 

"Q.  What  time?    A.  Twixt  the  hours  of  11  and  12  o'clock, 

"Q.  At  night?    A.  Yes,  sir. 

**Q.  Do  you  know  who  moved  it?    A.  Johnny  Parrell  was  the  drayman. 

"Q.  Who  was  with  him?  A.  I  didn't  see  anybody  with  him.  There  was  the 
Nolan  boys  and  Nolan  girl  there,  and  a  lot  of  other  people  in  there  helpin;; 
move  out  the — I  could  not  say  who.  All  I  know  is  when  I  heard  them  moving 
out  I  went  up  the  street  and  notified  Mr.  Altken." 

The  testimony  of  Aitken,  the  owner  of  the  building,  was : 

"Q.  Where  do  you  live?    A.  Carbondale. 

"Q.  How  long  have  you  lived  there?    A.  Sixty-odd  years. 

**Q.  You  are  the  owner  of  the  building  known  as  the  Aitken  block?  A. 
I  am. 

"Q.  You  were  the  landlord  of  Jaffe  Bros.?    A.  I  am,  or  was. 

"Q.  Also  have  been  since?    A.  Yes. 

"Q.  On  the  evening  of  May  31,  1914,  were  you  informed  about  the  removal 
of  any  goods  from  that  building?    A.  I  was. 

**Q.  About  what  time?    A.  Midnight 

"Q.  Who  informed  you?    A.  Dr.  Stenson  did.    ♦    ♦ 

"Q.  What  did  you  do  then?  A.  Instead  of  following  the  dray,  I  went  di- 
rect to  Nolan's  house.    •    •    ♦ 

**Q.  Did  you  learn  whether  the  dray  had  been  there?    A.  I  did. 

"Q.  Did  you  learn  where  that  dray  had  stopped?    A.  I  did.    ♦    •     ♦ 

"Q.  When  was  your  first  conversation  with  Holden  on  this  subject?  About 
when?    A.  During  that  week  some  time. 

"Q.  Now,  go  on  and  state  just  what  you  told  Holden  with  reference  to  this 
subject.  A.  I  told  what  I  had  been  told  by  the  lallygaggers  on  the  other  side 
of  the  street,  that  the  dray  had  backed  up  to  Nolan's  house,  unloaded,  and 
driven  away  just  before  I  arrived  there.  They  told  me  that  the  drayman 
was —  *  *  *  I  told  Mr.  TTolden  the  facts  as  they  came  to  me.  I  fol- 
lowed the  dray  to  the  bam  and  caught  the  drayman  as  he  was  locking  the 
door.  I  said,  *Did  you  take  any  of  the  goods  you  swiped  from  my  building 
into  the  bam?*  He  said,  *No,  everything  was  delivered  at  Nolan's.'  I  told 
Holden  I  said  to  the  drayman:  *You  must  be  getting  hard  up  to  be  stealing 
goods  Sunday  nlgbt  that  had  been  levied  on.  It  Is  liable  to  bum  your  fingers. 
You  must  be  hard  up  to  be  made  a  tool  of  a  bank  robber.'  He  says.  *I  didn't 
know,  Mr.  Aitken,  that  those  goods  weren't  all  settled  for.  Nolans  told  me 
they  had  settled  with  you  entirely  or  I  would  not  have  taken  them.'  He  want- 
ed to  talk  more,  and  I  told  him  I  had  nothing  more  to  do  with  him,  and  I 
turned  my  back  and  went  and  swore  out  a  search  warrant  for  the  goods  that 
I  had  previously  levied  on.  I  told  Mr.  Holden  also  the  fact  that  the  goods 
had  all  been  taken  from  the  building,  probably  $800  worth,  and  were  undoubt- 
edly at  the  house  where  they  had  been  dumped.  Also,  that  I  had  notified  the 
officer  who  had  served  the  landlord's  warrant  that  the  goods  upon  which  he 
had  made  a  levy  had  been  removed,  and  told  him  that  I  was  about  to  or  had 
issued  a  search  warrant  for  their  recovery.  I  can't  repeat  all  that  I  told  Mr. 
Holden.  I  told  him  the  facts  as  they  came  to  me.  •  •  •  I  also  told  him 
that  I  Intended — I  think  he  asked  me  if  I  intended  to  recover  the  goods,  and 
at  that  time  I  told  him  that  I  did." 

In  addition  to  this  undisputed  testimony  as  above  quoted,  there  is, 
of  course,  much  other  testimony  in  the  case  which  was  disputed ;  but 
we  confine  ourselves  to  the  undisputed  information  which  came  to 
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Holden's  knowledge.  That  information  was  that  the  removal  of  the 
goods  was  of  such  a  character  as  to  appear  in  the  newspapers  and  first 
attract  Holden's  attention.  He  went  to  Carbondale.  He  was  told 
by  Dr.  Stenson,  a  professional  man  and  a  tenant  in  the  building,  that 
the  goods  had  been  taken  away,  not  only  at  midnight,  but  on  Sun- 
day night  He  learned  that  this  removal  at  this  hour  had  led  Dr. 
Stenson  to  report  the  fact  to  Aitken,  the  owner  of  the  building,  and 
he  learned  from  Aitken  that  all  the  goods  had  been  removed,  that 
he  had  seen  the  draynian  who  removed  them,  and  had  learned  from 
him  they  had  been  delivered  at  Nolan's  house;  that  he  (Aitken)  had 
held  them  on  a  landlord's  warrant,  and  he  was  going  to  or  had  issued 
a  search  warrant  for  them ;  and  that  he  intended  to  recover  the  goods. 
Stripped  of  all  extraneous  matters  and  confining  our  examination  to 
this  proof  which  was  in  no  way  controverted,  and  turning  to  the  fun- 
damental question  of  law,  the  existence  of  probable  cause,  which  a 
court  must  decide  in  cases  of  this  kind,  there  can  be  no  question,  un- 
der such  proofs,  not  only  had  the  plaintiff  failed  to  show  an  absence 
of  probable  cause,  but  the  uncontradicted  testimony  on  the  part  of 
the  defendant  showed  sufficient  cause  for  the  defendant's  agent  in- 
stituting a  prosecution  against  Nolan  to  whose  house  the  drayman 
had  removed  what  he  took  from  Jaffe's  office.  Holden's  informants 
were  men  of  affairs  in  the  community.  One  of  them,  who  considered 
himself  wronged  by  the  spiriting  away  of  the  goods  which  he  held 
tmder  a  landlord's  warrant,  told  him  he  either  had  or  was  going  to 
sue  out  a  search  warrant.  Under  such  circumstances,  with  such  in- 
formation coming  from  such  sources,  can  there  be  any  doubt  of  the 
duty  of  the  trial  judge  to  hold  as  a  matter  of  law  that  the  plaintiff  had 
failed  to  show  an  absence  of  probable  cause? 

In  the  course  the  trial  took,  however,  the  trial  judge  did  not  decide 
this  question  of  law,  but  left  it  to  the  jury  to  decide.  This  it  did  be- 
cause of  the  fact  that  the  prosecution  Holden  started  finally  resulted  in 
a  verdict  of  acquittal,  the  court  ruling  during  the  trial,  "The  case  as  it 
stands  at  the  present  time,  by  reason  of  the  entering  of  a  ver- 
dict, the  burden  is  shifted  and  it  is  upon  the  defendant  to  show 
probable  cause,"  and  following  that  up  in  the  charge  where  the  jury 
were  told: 

"Prosecutions  are  presumed  to  have  been  properly  instituted,  and  hence,  to 
sustain  an  action  for  malicious  prosecution,  malice  and  want  of  probable 
cause  must  both  concur  and  be  proved  by  the  plaintiff.  The  only  case  where 
the  burden  of  proof  is  shifted  is  in  the  case  of  a  verdict  of  acquittal.  A  ver- 
dict of  acquittal  is  evidence  of  want  of  probable  cause,  though  it  may  be 
slight ;  the  effect  to  be  js^ven  to  such  a  verdict  depends  upon  the  circumstances 
upon  which  it  was  rendered,  and  you  may  take  into  consideration  that  it  was 
by  direction  of  the  court,  without  submitting  any  evidence  in  determining  the 
amount  of  weight  to  be  given  to  the  verdict  of  not  guilty  returned  in  this  case." 

Was  the  court  right  in  thus,  in  effect,  turning  over  the  question  of 
probable  cause  to  the  jury  because  there  had  been  a  verdict  of  acquit- 
tal? Without  here  discussing  what  would  have  been  the  effect  had 
there  been  a  verdict  of  acquittal,  and  if  there  had  been  a  trial  of  the 
cause,  the  fact  in  this  case  was  that  when  the  case  was  called  for  trial 
Holden,  the  prosecutor  and  principal  witness,  failed  to  appear  through 
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a  misunderstanding,  and,  in  spite  of  the  objection  and  request  of  the 
district  attorney,  the  court  refused  to  continue  the  case  for  trial  and 
directed  a  verdict  of  acquittal  without  any  witness  being  heard,  or 
the  prosecutor,  Holden,  l>eing  present.  The  question  before  us  there- 
fore is :  Did  such  a  directed  verdict  in  the  case  against  Nolan  relieve 
him  from  showing  probable  cause  in  an  action  of  false  imprisonment? 
Under  the  authorities,  clearly  not.  In  2  Greenleaf  on  Evidence,  § 
455,  it  is  said: 

"In  ordinary  cases  It  will  not  be  sufficient  to  show  tliat  the  plaintiff  was 
acquitted  of  an  indictment  by  reason  of  the  nonappearance  of  the  defendant." 

This  text-book  summary  has  the  support  of  adjudged  cases.  In 
Purcel  V.  McNamara,  1  Campbell,  199,  9  East,  361,  an  action  for  mali- 
cious prosecution,  it  appeared  that  after  the  indictment  found  was 
ready  for  trial  the  prosecutor  (the  defendant)  was  called  and  did  not 
appear.    Whereupon  Lord  EUenborough,  C.  J.,  said : 

"The  question  comes  In  fact  to  this,  whether  proving  an  acquittal  for  lack  of 
prosecution  be  prima  fade  evidence  of  malice  to  support  an  action  for  a  mall- 
clous  prosecution;  the  contrary  of  which  has  been  always  held.  The  want  of 
probable  cause  may  Indeed  be  so  strong  and  plain  as  to  amount  to  evidence  of 
malice ;  but  that  must  be  shown  by  the  plaintiff." 

This  same  case  was  reported  in  1  Campbell,  200,  and  Lord  Ellen- 
borough  is  there  reported  as  saying: 

"To  hold,  then,  that  because  a  prosecutor  did  not  appear  at  the  trial,  no 
proof  of  the  want  of  probable  cause  Is  requisite  on  the  part  of  the  plaintiff, 
amounts  to  this,  that  there  is  a  presumption  that  everyone,  against  whom  an 
Indictment  Is  found,  Is  Indicted  ^vithout  probable  cause." 

In  the  case  of  Roberts  v.  Bayles,  3  N.  Y.  Super.  Ct.  49,  the  question 
involved  was  whether  "the  judgment  of  non  pros,  was  of  itself  pre- 
sumptive evidence  of  the  want  of  probable  cause."  The  court  held  it 
was  not,  saying: 

"The  effect  of  the  ruling  of  the  judge  was  to  throw  on  the  defendants  the 
burthen  of  showing  that  there  was  probable  cause,  Instead  of  throwing  It 
upon  the  plaintiff  to  prove  the  want  of  probable  cause.  We  think  the  learned 
judge,  in  holding  non  pros,  to  be  prima  facie  evidence  of  the  want  of  probable 
cause  to  Institute  the  attachment  proceedings,  gave  to  It  greater  effect  than  it 
was  entitled  to;  and  that  without  something  more,  It  did  not  make  out  the 
want  of  probable  cause." 

[4]  From  the  proofs  we  have  rehearsed  it  will  sufficiently  appear: 
First,  that  those  facts  which  were  not  controverted  showed  there  was 
probable  cause  for  this  prosecution;  and,  second,  that  the  directed 
verdict  of  not  guilty  in  the  prosecution  against  Nolan  without  any  triaJ 
on  the  merits,  without  any  proof,  and  against  the  protest  of  the  public 
prosecuting  officer,  and  in  the  absence  of  the  prosecutor,  did  not  raise 
any  presumption  of  lack  of  probable  cause  for  such  prosecution.  It 
follows  therefore  that  when  the  court  below  submitted  such  verdict 
to  the  jury  as  evidence  of  lack  of  probable  cause,  and  relieved  the 
plaintiff  from  proof  of  want  of  probable  cause,  it  fell  into  error. 
Moreover,  additional  proof  of  lack  of  probable  cause  the  plaintiff  did 
not  give.  He  attempted  to  do  so  by  adducing  proof  of  malice  on  the 
part  of  the  defendant's  salesman,  Holden,  who  had  instituted  the  pros- 
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ecution.  But  we  have  been  unable  to  gather  from  the  proofs  any  ev- 
idence of  malice  or  ill  will  on  Holden's  part.  It  is  true  he  was  per- 
sistent, but  his  persistence  was,  as  far  as  the  proof  goes,  evidenced 
by  an  earnest  effort  to  follow  up  the  stolen  machine  which  from  the 
information  given  him  had  gone  to  the  plaintiff's  house  at  midnight  and 
which  has  never  yet  been  found.  But  assuming  for  present  purposes 
that  malice  and  ill  will  on  the  part  of  Holden  toward  the  plaintiff 
were  proven,  such  malice  neither  proved  lack  of  probable  cause  in 
the  prosecution,  nor  did  such  malice,  if  proved,  relieve  the  plaintiff 
from  proving  lack  of  probable  cause.  The  prosecutor  often  may  have 
ill  will,  or  even  malice,  against  a  defendant ;  but  such  ill  will  or  malice 
in  no  way  affect  the  question  of  lack  of  presence  of  probable  cause. 
For  as  we  have  seen  before  in  Stewart  v.  Sonnebom,  98  U.  S.  194,  25 
L.  Ed.  116: 

"Malice,  it  Is  admitted,  may  be  Inferred  by  the  jury  from  want  of  probable 
cause ;  but  the  want  of  that  cannot  be  inferred  from  any  degree  of  even  ex- 
press malice." 

The  rule  thus  stated  by  the  Supreme  Court  of  the  United  States  is 
generally  held  by  the  state  cases,  an  example  of  which  is  King  v.  Col- 
vin,  11  R.  I.  584,  where  the  Supreme  Court  of  that  state  said: 

"Since  the  law  presumes  that  c?very  prosecution  is  undertaken  from  proper 
motives,  and  for  sufficient  reasons,  the  plaintiff  in  an  action  of  malicious 
prosecution  must  prove  both  maUce  and  want  of  probable  cause.  It  is  not 
enough  for  him  to  prove  that  the  prosecution  was  malicious,  unless  he  also 
shows  it  to  have  been  without  probable  cause;  and,  though  malice  may 
be  inferred  from  the  want  of  probable  cause,  the  converse  of  that  proposition 
is  not  true." 

It  will  thus  be  seen  that  all  evidence  of  alleged  malice  was  of  no 
moment  in  this  cause  unless  the  plaintiff  by  proper  evidence  showed  a 
lack  of  probable  cause.  Not  only  did  Nolan  fail  to  produce  such  evi- 
dence, but  the  proof  of  the  defendant — in  that  regard  uncontradicted 
— was  that  there  was  probable  cause  for  this  prosecution.  Such  be- 
ing the  case,  the  plaintiff  having  failed  to  show  lack  of  probable 
cause,  the  question  of  the  prosecutor's  ill  will  or  malice  was  not  de- 
cisive or  evidential,  and  the  court  should  have  approved  the  defend- 
ant's request  for  binding  instructions  on  the  ground  that  the  plaintiff 
had  not  shown  a  lack  of  probable  cause  for  the  prosecution  of  Nolan. 

The  case  is  therefore  reversed,  and  the  record  remanded  to  the 
court  below  for  further  proceedings. 
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(250  Fed.  692) 
UNITED  STATES  ex  rel.  PASCHEB  v.  KINKEAD  et  al..  Local  Board. 

(Circuit  CJourt  of  Appeals,  Third  Circuit    April  1,  ii^i8.) 

No.  2367. 

Army  and  Navy  ^=»20— Seueotivb  Draft — Decisions  of  Distbict  Boabd. 

Under  Selective  Draft  Act  May  18,  1917,  c.  15,  J  4,  40  Stat  79,  giving 
local  boards  power  to  hear  and  determine  all  questions  of  exemption,  and 
declaring  that  the  decision  of  the  district  boards  on  appeal  shall  be  final 
save  only  as  the  President  may  see  fit  to  modi^  or  reverse,  a  decision  of 
the  district  board  affirming  that  of  the  local  board,  which  denied  relator's 
claim  to  exemption  on  the  ground  that  he  was  an  alien  enemy  and  had 
not  become  a  citizen  by  virtue  of  his  father's  naturalization,  cannot  be 
disturbed  by  the  courts  where  the  appeal  to  the  district  board  was  fairly 
heard  and  determined. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Application  by  the  United  States,  on  the  relation  of  Max  Pascher, 
for  writ  of  habeas  corpus  against  Eugene  F.  Kinkead  and  others,  act- 
ing as  Local  Board,  etc.  From  a  judgment  discharging  the  writ  and 
remanding  relator  (248  Fed.  141),  relator  appeals.    Affirmed. 

William  S.  Bennet,  of  New  York  City,  for  appellant. 
Andrew  J.  Steelman,  of  Jersey  City,  N.  J.,  and  the  Assistant  U.  S. 
Atty.,  of  Newark,  N.  J.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON.  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  relator.  Max  Pascher  (or 
Pecker),  was  selected  for  active  military  service,  but  claims  to  be  ex- 
empt on  the  ground  that  he  was  bom,  and  is  now,  an  alien  enemy.  The 
District  Court  heard  the  case  on  petition  and  return,  and  the  original 
papers  referred  to  in  these  pleadings  (with  some  others)  have  been 
laid  before  us.  An  outline  of  the  relevant  facts  will  maice  clear  the 
points  for  decision : 

On  June  5,  1917,  the  relator  registered,  stating  that  he  was  29  years 
old,  had  been  bom  in  Austria  in  June,  1888,  and  was  a  naturalized 
citizen.  On  August  14th  he  was  approved  as  physically  fit,  and  on  the 
16th  he  filed  a  claim  and  supporting  affidavits  asking  for  exemption  as 
the  son  of  dependent  parents ;  but  on  the  22d  the  claim  was  denied  by 
the  local  board,  and  two  days  later  he  was  certified  to  the  district 
board.  Early  in  September  he  appealed  from  the  denial  of  his  claim 
to  be  discharged  on  the  ground  stated,  but  the  district  board  affirmed 
the  decision.  On  October  11th  he  applied  to  the  local  board  for  a  new 
hearing  of  his  claim  to  be  exempt,  but  he  put  it  now  on  the  ground  that 
he  was  an  alien  enemy,  asserting  that  he  was  bom  on  May  15,  1887,  in- 
stead of  in  June,  1888,  and  was  therefore  of  age  when  his  father  was 
naturalized  on  June  29,  1908.  The  local  board  took  up  his  case  again, 
considered  the  new  ground,  reviewed  the  additional  evidence  submit- 
ted, and  rejected  the  claim  on  or  about  November  23d.    On  December 
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18th  the  local  board  sent  him  a  questionnaire,  and  on  December  27th 
he  filed  his  answers,  renewing  his  contention  and  asking  to  be  classi- 
fied in  No.  5  E  as  an  alien  enemy.  On  February  1,  1918,  the  board 
denied  the  request,  saying :  "Registration  card  also  shows  he  is  a  citi- 
zen. Has  also  voted  here" — and  classified  him  in  No.  1  A.  The  fact 
of  voting  appeared  from  one  of  the  relator's  answers,  in  which  he  said 
he  had  voted  in  New  York  City  "thinking  myself  a  citizen."  The  re- 
turn to  the  habeas  corpus  states  that : 

The  board's  refusal  to  classify  him  as  an  alien  enemy  was  reached  after 
due  and  careful  consideration  had  been  given  to  "  •  •  •  all  the  papers 
and  records  in  the  possession  of  the  said  local  board  in  any  way  concerning 
or  appertaining  to  the  said  relator,  and  particularly  careful  consideration  was 
given  to  the  registration  card  theretofore  filed  by  the  said  relator,  a  copy  of 
which  is  hereto  annexed  and  marked  'Exhibit  A/  and  to  the  claim  for  exemp- 
tion and  affidavits  thereto  and  therewith,  copy  of  which  is  Exhibit  O  an- 
nexed hereto,  and  to  the  answers  made  under  oath  by  the  said  relator  upon 
form  No.  1001,  which  is  hereto  annexed  and  marked  'Exhibit  6,'  as  well  as  a 
copy  of  what  purports  to  be  the  proceedings  in  naturalization  of  one  Mendel 
Joel  Pecker,  and  what  purported  to  be  affidavits  of  Mendel  J.  Pecker,  Taube 
Pecker,  and  Max  Pascher,  which  said  papers  had  been  forwarded  to  the  said 
local  board  by  one  who  represented  himself  to  be  an  attorney  for  the  said 
relator,  a  copy  of  which  papers  or  substantially  the  same  is  affixed  to  the 
petition  for  writ  of  habeas  corpus  and  which  is  therefore  not  annexed  to  this 
return,  and,  after  a  careful  consideration  of  all  papers  above  mentioned  and 
the  records  of  the  said  local  board,  the  members  of  the  said  local  board  did 
by  unanimous  vote,  duly  taken,  deny  the  said  claim  for  deferred  classification 
of  the  said  relator." 

On  February  8th  he  appealed  to  the  district  board,  and  the  return 
states  that  on  February  18th  that  body  "duly  considered  the  said  appeal 
and  the  records  and  papers  sent  therewith  by  the  said  local  board,  and 
affirmed  the  action  of  the  said  local  board  and  classified  the  said  relator 
under  class  1,  division  A."  Thereupon  the  relator  was  ordered  to  re- 
port for  service,  and  on  February  24th  he  did  report  and  is  now  in 
military  custody.  On  the  same  day  Judge  Haight  granted  a  writ  of 
habeas  corpus,  and  on  February  27th  remanded  the  relator,  filing  an 
opinion  published  in  248  Fed.  141. 

We  shall  add  little  to  what  has  been  so  well  said  by  him.  No  doubt, 
if  the  relator  were  really  an  alien  enemy,  he  would  not  be  subject  to  call 
for  active  military  service  (section  2) ;  but  the  question  of  his  status — 
whether  he  is  still  an  alien  enemy,  or  became  a  citizen  by  virtue  of  his 
father's  naturalization  in  1908 — is  a  question  of  fact,  and  the  duty  of 
deciding  such  a  question  is  in  the  first  instance  committed  to  the  local 
board  (section  4) : 

"Such  (local)  boards  shall  have  power  within  their  respective  jurisdictions 
to  bear  and  determine,  subject  to  review  as  hereinafter  provided,  all  ques- 
tions of  exemption  under  this  Act,  and  all  questions  of,  or  claims  for,  in- 
cluding or  discharging  individuals  or  classes  of  individuals  from  the  selec- 
tive draft,  which  shall  be  made  under  rules  and  regulations  prescribed  by  the 
President,  except,"  etc 

From  the  decision  of  the  local  board  an  appeal  lies  to  the  district 
board  (section  4) : 

"Such  district  boards  shall  review  on  appeal,  and  affirm,  modify,  or  reverse 
any  decision  of  any  local  board  having  Jurisdiction  in  the  area  in  which 
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any  such  district  board  has  Jurisdiction  under  the  rules  and  regulations  pre- 
scribed by  the  President." 

In  addition  the  district  board  has  exclusive  original  jurisdiction  over 
a  described  class  of  questions,  "not  included  within  the  original  juris- 
diction of  such  local  boards";  but,  as  the  question  now  before  us  is 
included  within  the  original  jurisdiction  of  the  local  board,  it  is  not  a 
question  over  which  the  district  board  has  "exclusive  original  juris- 
diction," but  is  one  to  be  heard  by  that  body  only  on  appeal.  It  was  so 
heard  and  decided,  and  as  "the  decision  of  such  district  boards  shall  be 
final"  (section  4) — a  provision  within  the  power  of  Congress  to  ordain 
— we  have  only  to  inquire  whether  the  relator's  appeal  was  fairly  heard 
and  determined.  Upon  this  point  we  see  no  room  for  doubt.  The  re- 
turn shows  what  was  done,  and  we  think  it  plain  that  every  item  of 
evidence,  either  good,  bad,  or  indifferent,  that  is  now  before  us,  was 
considered  and  passed  on.  There  is  no  proof  or  assertion  that  any- 
thing else  was  offered  to  the  board  and  rejected,  or  indeed  that  any 
other  evidence  is  available  that  was  overlooked  or  has  since  been  dis- 
covered. The  hearing  having  been  fair  and  adequate,  and  there  being 
evidence  to  support  the  finding,  we  have  no  power  to  reach  a  different 
conclusion. 

The  order  remanding  the  relator  is  affirmed. 


(250  F>ed.  694) 

LEE  MOW  LIN  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  2,  191&) 

No.  5025. 

1.  CsnnivAL  Law  «=»1208(3) — Sentence. 

A  criminal  statute,  which  fixes  the  penalty  for  its  violation  at  imprison- 
ment for  "not  less  than  five  years,"  is  valid  to  support  a  sentence  of  five 
years. 

2.  Internal  Revenue  ^=5>47 — Criminal  Prosecutions — ^Indictment — lljjfu- 

FACTURE  OF  SmOKINO  OPIUM. 

An  indictment  for  violation  of  Act  Jan.  17,  1914,  c  10,  I  1,  38  Stat  277 
(Comp.  St  1916,  §  6287a),  which  provides  that  no  person  shall  engage  in 
the  manufacture  of  smoking  opium  "who  is  not  a  citizen  of  the  United 
States  and  who  has  not  given  the  bond  required  by  the  C<Hnmissioner  of 
Internal  Bevenue,"  need  not  aver  that  defendant  has  not  given  a  bond, 
where  he  is  not  a  citizen,  and  therefore  not  entitled  to  give  a  bond. 

3.  Internal  Revenue  «=»2 — Opium  Statute — Constitutionalitt. 

Such  statute  is  not  imconstituticmal  on  the  ground  that  the  tax  ot  $300 
per  pound  imposed  on  smoking  opium  is  prohibitive,  as  iM[>plied  to  an 
alien,  who  cannot  be  alfected  by  such  provision,  nor  is  it  unctHistitutlonal 
because  it  discriminates  between  citizens  and  aliens. 

4.  Criminal  ToAW  ^=5>475 — Expert  Evidence — Smoking  Opium. 

In  a  prosecution  for  illegally  manufacturing  smoking  opium,  the  tes- 
timony of  an  expert  chemist  and  analyst  that  in  his  opinicm  the  c^ium  in 
question,  which  he  had  analyzed,  was  of  domestic  manufacture  and 
made  from  crude  gum,  based  on  the  difference  in  the  morphine  content 
between  such  opium  and  the  foreign-made  article,  held  properly  admitted. 

^saFor  other  caiea  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Disests  A  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Lee  Mow  Lin  and  Lee  Bing  were  convicted  of  manufacturing  opium 
for  smoking  purposes,  and  they  bring  error.    Affirmed. 

See,  also,  240  Fed  408,  153  C.  C.  A.  334. 

Chester  H.  Krum,  of  St.  Louis,  Mo.,  for  plaintiffs  in  error. 

Benjamin  L.  White,  Asst.  U.  S.  Atty.,  of  St.  Louis,  Mo.  (Arthur 
L.  Oliver,  U.  S.  Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  the  United 
States. 

Before  HOOK,  CARLAND,  and  STONE,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  Plaintiffs  in  error,  not  being  citizens  of 
the  United  States,  complain  of  a  conviction  and  sentence  for  manufac- 
turing opium  for  smoking*  purposes  by  preparing  opium  suitable  for 
smoking  purposes  from  crude  gum  opium.  38  Stat.  277.  Their  coun- 
sel moved  that  judgment  be  arrested  on  the  verdict  for  the  following 
reasons :  (a)  That  the  indictment  did  not  state  facts  sufficient  to  con- 
stitute an  offense ;  (b)  that  the  statute  provides  no  penalty  for  its  vio- 
lation ;  (c)  that  the  statute  is  void  under  the  Constitution  of  the  United 
States. 

Section  1  of  the  statute  provides  that  no  person  who  is  not  a  citizen 
of  the  United  States  shall  engage  in  the  manufacture  of  opium  for 
smoking  purposes.  The  indictment  sufficiently  charges  this  offense  in 
the  language  of  the  statute,  and  goes  further,  and  charges  what  plain- 
tiffs in  error  did  to  constitute  them  manufacturers.  Section  5  (Comp. 
St.  1916,  §  6287e)  provides  that  for  each  and  every  violation  of  the  pre- 
ceding sections  of  the  law  imprisonment  for  not  less  than  five  years 
shall  be  imposed.  It  is  contended  that,  as  there  is  no  maximum  pun- 
ishment, the  statute  leaves  the  extent  of  the  same  to  the  discretion  of 
the  court,  and,  adopting  figures  familiar  to  the  present  day,  counsel 
urges  that  one  who  manufactures  a  pipeful  of  smoking  opium  may  be 
sentenced  under  the  statute  to  life  imprisonment  and  fined  a  billion 
dollars  or  more,  which  would  not  only  be  a  violation  of  the  Eighth 
Amendment  to  the  Constitution  of  the  United  States,  prohibiting  the 
imposition  of  excessive  fines  and  the  infliction  of  cruel  and  unusual 
punishments,  but  the  statute  would  thereby  be  rendered  void  for  leav- 
ing the  extent  of  the  punishment  entirely  to  the  discretion  of  the  court. 

[1]  We  are  of  the  opinion  that  the  statute  fixes  a  certain  punish- 
ment of  five  years,  and,  as  plaintiffs  in  error  did  not  receive  a  sentence 
in  excess  of  five  years,  they  may  not  raise  the  question  of  the  validity 
of  a  sentence  exceeding  the  minimum  penalty  fixed  by  the  statute. 
That  the  statute  is  valid,  for  the  purpose  of  imposing  the  imprison- 
ment of  five  years,  there  seems  to  be  no  doubt.  Stimpson  v.  Pond,  2 
Curt.  502,  Fed.  Cas.  No.  13,455 ;  Young  v.  Railway,  227  Mo.  317,  318, 
127  S.  W.  19;  Regina  v.  Smith,  Ontario  Reports,  454;  In  re  Placide 
Richard,  38  Can.  Sup.  Ct.  Rep.  38 ;  State  v.  Fackler,  91  Wis.  420, 
64  N.  W.  1029;  Ex  parte  Cain,  20  Okl.  125,  93  Pac.  974;  Jackson  v. 
United  States,  102  Fed.  473,  42  C.  C.  A.  452. 

[2]  It  is  further  claimed  that,  because  section  1  provides  that  "no 
person  shall  engage  in  such  manufacture  who  is  not  a  citizen  of  the 
102  C.C.A.— 42 
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United  States  and  who  has  not  given  the  bond  required  by  the  Com- 
missioner of  Internal  Revenue,"  the  use  of  the  conjunction  "and"  re- 
quires the  pleader  to  allege,  and  therefore  prove,  that  plaintiffs  in  error 
were  not  only  noncitizens,  but  also  had  not  given  a  bond.  While  the 
word  "and"  is  used,  we  do  not  think  the  bond  provision  should  be  ap- 
plied to  persons  who  are  not  entitled  to  give  a  bond  under  any  circtun- 
stances,  but  should  be  held  to  apply  to  citizens  who  are  required  to  g^ve 
a  bond,  if  they  shall  engage  in  the  manufacture  of  opium  for  smoking 
purposes.  Lee  Mow  Lin  et  al.  v.  United  States,  240  Fed.  408,  153  C 
C.  A.  334. 

[3]  The  law  is  also  claimed  to  be  void  for  the  reason  that  the  effect 
of  it  is  to  prohibit  under  the  guise  of  taxation  the  manufacture  of  opi- 
um for  smoking  purposes ;  the  power  to  prohibit  not  being  within  tiie 
power  of  Congress,  but  of  the  states.  The  law  on  its  face  is  a  law  im- 
posing a  tax  for  revenue  purposes.  The  tax  imposed  of  $300  per 
pound  on  all  opium  manufactured  for  smoking  purposes  may  be  so 
high  as  to  defeat  the  purpose  of  raising  revenue,  but  the  power  to  tax, 
as  has  been  said,  includes  the  power  to  destroy.  Plaintiffs  in  error, 
however,  cannot  complain  of  the  law  as  prohibitive  by  reason  of  the 
tax  imposed,  as  they  are  not  subject  to  the  tax  being  absolutely  pro- 
hibited by  the  law  from  engaging  in  the  manufacture  of  opium  for 
smoking  purposes.  In  this  situation  plaintiffs  in  error  then  complain 
that  the  law  discriminates  between  citizens  and  noncitizens,  by  allow- 
ing one  to  engage  in  the  business  on  payment  of  the  tax  and  prohibiting 
the  other  from  engaging  therein  on  the  same  condition.  In  consider- 
ing this  contention  we  must  remember  that  plaintiffs  in  error  are  aliens, 
and,  except  as  to  rights  guaranteed  by  treaty,  Congress  may  without 
question  deny  to  aliens  many  rights  conferred  upon  citizens. 

[4]"  We  do  not  think  the  statute  is  vulnerable  to  any  attack  that 
plaintiffs  iii  error  can  make.  It  is  claimed  that  error  was  committed  in 
permitting  the  witness  Doran  to  give  his  opinion  upon  matters  that 
were  nonexpert.  It  appeared  in  evidence  that  Mr.  Doran  was  a  chem- 
ist and  general  analyst,  employed  by  the  Commissioner  of  Internal 
Revenue,  had  been  so  employed  for  ten  years,  and  was  familiar  with 
smoking  opium  and  its  component  parts  and  with  the  manufacture 
thereof.  Over  the  objection  of  counsel  for  plaintiffs  in  error,  he  was 
permitted  to  testify  as  to  the  manner  by  which  Chinese  smoking  opium 
could  be  distinguished  from  domestic  opium,  as  to  the  average  mor- 
phine content  of  imported  smoking  opium,  and  as  to  the  average  mor- 
phine content  of  domestic  smoking  opium ;  that  where  gum  opium  is 
manufactured  into  smoking  opium  the  morphine  content  is  increased 
from  50  to  100  per  cent. ;  that  the  smoking  opium  analysis  made  by  the 
witness  in  connection  with  the  case  on  trial  was  made  from  domestic 
gum  opium,  and  not  from  opium  made  in  a  foreign  country.  We  are 
of  the  opinion  that  the  witness  as  an  expert  was  entitled  to  give  his 
opinion  upon  the  matters  stated.  While  the  jurors  were  the  final  judg- 
es as  to  whether  the  plaintiffs  in  error  were  manufacturers  or  not,  they 
were  entitled  to  the  expert  opinion  of  the  witness  as  to  the  difference 
between  foreign  smoking  opium  and  domestic  smoking  opium. 

Complaint  is  made  in  regard  to  the  charge  of  the  court  as  to  evi- 
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dence  of  good  reputation  on  the  part  of  the  plaintiffs  in  error  and  to 
the  refusal  of  the  court  to  give  a  request  made  by  counsel  upon  that 
subject.  This  complaint  is  disposed  of  by  the  fact  that  the  language 
used  by  the  court  on  its  own  motion  was  not  excepted  to,  nor  assigned 
as  error,  and,  while  the  request  refused  was  excepted  to,  it  was  not  as- 
signed as  error.  Complaint  is  made  as  to  the  refusal  of  the  court  to  in- 
struct upon  the  question  as  to  what  constituted  "manufacture"  under 
the  statute.  We  have  examined  the  requests  made,  and  do  not  think 
there  was  any  error  in  refusing  them. 

The  trial  court  on  its  own  rtlotion  charged  the  jury,  in  the  language 
of  the  statute,  that: 

"Every  person  who  prepares  opium  suitable  for  smoking  purposes  from 
crude  gum  opium,  or  from  any  preparation  tliereof,  or  from  the  residue  of 
smoked  or  partially  smoked  opium,  commonly  known  as  yen  shee,  or  from 
any  mixture  of  the  al)ove,  or  any  of  them,  shall  be  regarded  as  a  manufac- 
turer of  smoking  opium  within  the  meaning  of  this  act." 

Counsel  wished  the  court  to  charge  that  a  single  act  of  preparing 
opium  suitable  for  smoking  would  not  make  a  person  who  prepared 
the  opium  a  manufacturer,  as,  for  instance,  the  preparation  of  smok- 
ing opium  for  a  single  smoke  by  the  one  who  prepared  it.  But  the 
request  and  contention  of  counsel  was  not  applicable  to  the  evidence. 
There  was  no  evidence  of  a  single  act  of  preparation.  The  evidence 
tended  to  show,  that  plaintiffs  in  error  were  engaged  in  the  business 
of  manufacturing  smoking  opium.  At  the  close  of  all  the  evidence 
counsel  for  plaintiffs  in  error  requested  the  court  to  charge  the  jury 
to  return  a  verdict  of  not  guilty.  We  have  read  the  evidence  in  the 
record  and  are  satisfied  that  there  was  sufficient  evidence  to  go  to  the 
jury  as  to  whether  the  plaintiffs  in  error  were  guilty  of  the  crime 
charged  in  the  second  count  of  the  indictment,  upon  which  they  were 
convicted. 

The  evidence  showed  that  plaintiffs  in  error  were  members  of  the 
firm  of  Quong  Au  Long  Company ;  that  on  the  28th  day  of  March, 
1914,  and  for  several  years  prior  thereto,  they  had  been  engaged  in 
business  under  said  firm  name  at  No.  17  South  Eighth  street,  St.  Louis, 
Mo.,  occupying  and  controlling  a  three-story  building,  and  conducting 
therein  a  small  general  store  for  the  sale  of  Chinese  merchandise; 
that  on  the  day  above  mentioned,  L.  G.  Nutt,  revenue  agent  in  charge 
at  St.  Louis,  having  received  information  that  Lee  Mow  Lin  was  man- 
ufacturing smoking  opium,  proceeded  with  Mr.  Fowle  and  Mr.  Lang- 
ley,  of  the  Revenue  Service,  and  Mr.  Bradley,  of  the  Customs  Service, 
to  said  premises  for  the  purpose  of  making  an  investigation.  Upon 
their  arrival  there  they  found  Lee  Mow  Lin  behind  the  counter  in 
the  store  engaged  in  selling  smoking  opium  to  another  Chinaman. 
The  officers  then  proceeded  to  make  an  examination  of  the  premises, 
and  in  doing  so  found  about  four  pounds  of  smoking  opium  in  various 
containers,  about  one  pound  of  crude  gum  opium,  and  more  than  two 
gallons  of  crude  gum  opium  being  soaked  or  macerated ;  maceration 
being  the  first  step  in  the  manufacture  of  smoking  opium.  They 
also  found  a  four-gallon  jar,  a  gallon  jar,  and  a  galvanized  bucket,  all 
of  which  had  contained  crude  gum  opium  in  maceration,  and  gave 
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evidence  of  having  been  emptied  of  their  contents  through  a  window 
on  the  third  story  of  said  building  onto  a  roof  by  one  Lee  Hay,  who 
was  jointly  indicted  with  plaintiffs  in  error,  and  who  was  standing  by 
said  window  with  the  vessels  near  him.  There  was  evidence  tending" 
to  show  that  these  vessels  had  been  emptied  recently. 

There  was  also  found  in  the  kitchen  a  cook  stove  and  two  large 
kettles  suitable  for  cooking  the  solution  after  maceration,  and  quite  a 
number  of  other  small  tin  boxes  or  tin  cans  in  which  smoking  opium 
is  put  up  when  sold  at  retail.  There  was  also  found  some  yen  shee, 
being  the  ash  or  residue  of  smoking  opium  after  the  same  has  been 
smoked,  found  on  the  premises.  The  evidence  showed  that  smoking 
opium  is  manufactured  from  crude  gum  opium,  or  from  a  mixture  of 
crude  gum  opium  and  yen  shee,  and  a  low  grade  from  yen  shee  alone. 
It  showed,  also,  that  the  first  stage  of  manufacture  is  to  cut  the  gum 
opium  in  small  parcels  and  soak  and  macerate  it  for  several  hours; 
that  it  is  then  strained,  and  the  solution  is  cooked  to  the  consistency  of 
thick  heavy  molasses,  and  this  is  smoking  opium. 

The  evidence  showed  that  the  plaintiffs  in  error  were  not  citizens  of 
the  United  States;  that  the  Quong  Au  liong  Company  was  engaged 
in  handling  and  selling  smoking  opium.  A  considerable  amount  of  the 
manufactured  product  was  found,  and  also  a  quantity  of  crude  gum 
opium,  most  of  which  was  already  in  the  first  stage  of  the  manufacture 
of  smoking  opium.  It  showed  implements  and  utensils  suitable  for 
manufacture  of  smoking  opium  were  at  the  store.  It  showed  that  all 
of  the  smoking  opium  found  on  hand,  with  the  exception  of  one 
small  can,  which  was  unopened  and  had  been  imported,  contained  a 
morphine  content  ranging  from  16.5  per  cent,  to  19.45  per  cent.  It 
showed  that  imported  smoking  opium  is  of  a  much  smaller  morphine 
content  than  the  smoking  opium  manufactured  in  this  country;  that 
the  smoking  opium  found  on  the  premises  mentioned  with  the  ex- 
ception of  the  small  can  which  was  unopened  was  of  domestic  manu- 
facture. 

We  presume  it  would  be  rare  that  parties  could  be  found  in  the  ac- 
tual manufacture  of  smoking  opium ;  therefore  we  are  of  the  opinion 
there  was  sufficient  evidence  introduced  from  which  the  jury  would 
be  authorized  to  find  that  the  plaintiffs  in  error  were  guilty  of  the 
charge  made  against  them. 

There  being  no  reversible  error  in  the  record,  the  judgment  is  af- 
firmed. 
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MEMORANDUM  DECISIONS 


(250  Fed.  1018) 

THfiJ  ALMORA.  (Circuit  Court  of  Appeals,  Second  CJircuit.  April  24,  1918.) 
No.  251.  Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York.  Libel  by  the  Standard  Oil  Company,  owner  of  the 
steamship  Muskogee,  against  the  steamship  Almora,  claimed  by  A.  H.  Torb- 
jarnsen.  From  a  decree  dismissing  the  libel,  libelant  appeals.  Affirmed. 
Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (R.  S.  Erskine,  of  New  York  City, 
of  counsel),  for  appellant.  Harrington,  Bigham  &  Englar,  of  New  York  City 
(T.  Catesby  Jones,  of  New  York  City,  of  counsel),  for  appellee.  Before 
HOUGH,  Circuit  Judge,  and  LEARNED  HAND  and  MAYER,  District  Judges. 

PER  CURIAM.    Decree  affirmed  with  costs. 

The  opinion  of  Van  Vechten  Veeder,  District  Judge,  in  the  lower  court,  was 
as  follows:  The  evidence  leaves  no  doubt  in  my  mind  that  the  Almora  was 
properly  moored,  and  that  no  neglect  of  any  reasonable  precaution  may  be  at- 
tributed to  her.  She  broke  loose  in  a  hurricane,  at  a  time  when  the  wind 
reached  a  velocity  of  75  miles  an  hour.  It  seems  to  me  to  be  a  clear  case 
of  inevitable  accident.    The  libel  is  dismissed,  without  costs. 


(250  Fed.  1018) 

BALTIMORE  &  O.  R.  CO.  v.  LEA.  (Circuit  Court  of  Appeals,  Fourth  Cir- 
cuit July  23,  1918.)  No.  1575.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  West  Virginia,  at  Huntington.  Wl  R. 
Thompson,  of  Huntington,  W.  Va.,  for  plaintiff  in  error.  Meek  &  Renshaw, 
of  Huntington,  W.  Va.,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  under  rule  20  (233  Fed.  xiU,  146 
O.  C.  A.  xiii)  per  agreement  of  attorneys. 


(250  Fed.  1018) 

BARBALATT  et  al.  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Sec- 
ond Circuit.  January  16,  1918.)  No.  34.  In  Error  to  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York.  Criminal  prosecu- 
tion by  the  United  States  against  Joseph  Barbalatt  and  others  for  conspiracy 
to  commit  an  offense  against  the  United  States  and  for  fraudulently  conceal- 
ing property  of  Fox  &  Barbalatt,  bankrupts,  from  their  trustee  in  bankruptcy. 
Judgment  of  guilty  as  to  Barbalatt  and  others  of  the  defendants,  and  they 
bring  error.  Affirmed.  Ardiibald  Palmer,  of  New  York  caty  (Maurice  S. 
Hyman,  of  New  York  Cit>',  of  counsel),  for  plaintiffs  in  error.  Francis  G. 
Catfey,  U.  S.  Atty.,  and  E.  Paul  Yaselli.  Asst.  U.  S.  Atty.,  both  of  New  York 
City.  Before  WARD  and  HOUGH,  Circuit  Judges,  and  LEARNED  HAND, 
District  Judge. 

PER  CURIAM.     Judgment  affirmed. 


(250  Fed.  1018) 

CHAPMAN  V.  MILLS  &  GIBB  et  al.  (Circuit  Court  of  Appeals,  Second 
Circuit.  February  13,  1918.)  No.  52.  Appeal  from  the  District  Court  of  thei 
United  States  for  the  Southern  District  of  New  York.  Bill  for  receiver  by 
Henry  W.  Chapman  against  Mills  &  Glbb.  From  a  decree  allowing  a  claim 
(241  Fed.  715)  the  M.  &  G.  Properties  Company,  Incorporated,  appeals.    Af- 
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firmed.    Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARNED  HAND, 
District  Judge. 

PER  CURIAM.    Decree  (241  Fed.  715)  affirmed. 


(250  Fed.  1019) 

CRAMER  V.  UNITED  STATES,  (arcult  Court  of  Appeals,  Ninth  Circuit. 
May  14,  1918.)  No.  3134.  In  Error  to  the  District  Court  of  the  United  States 
for  the  District  of  Montana.  Wellington  D.  Rankin,  and  C.  M.  Sawyer,  both 
of  Helena,  Mont,  for  plaintiff  in  error.  B.  K.  Wheeler,  U.  S.  Atty.,  and 
James  H.  Baldwin,  Asst  U.  S.  Atty.,  both  of  Butte,  Mont 

PER  CURIAM.  Upon  motion  of  counsel  for  defendant  in  error,  counsel  for 
plaintiff  in  error  consenting,  ordered,  writ  of  error  dismissed. 


(250  Fed.  1019) 

ELECTRIC  BOAT  CO.  v.  lAKE  TORPEDO  BOAT  (X).  (two  cases).  (Cir- 
cuit Court  of  Appeals,  First  Circuit  May  3,  1918.)  Nos.  1203,  1243.  Appeals 
from  the  District  Court  of  the  United  States  for  the  District  of  Maine;  Clar- 
ence Hale,  Judge.  Bills  by  the  Electric  Boat  Company  against  the  Lake  Tor- 
pedo Boat  Company.  From  decrees  dismissing  the  bills,  complainant  appeals. 
Reversed  and  remanded  with  directions.  Pennie,  Davis,  Marvin  &  Edmonds, 
WUliam  H.  Davis,  and  Dean  S.  Edmonds,  all  of  New  York  C!ity,  for  appellant 
J.  Edgar  Bull,  of  New  York  aty,  for  appellee.  Before  DODGE,  BINGHAM. 
and  JOHNSON,  Circuit  Judges. 

PER  CURIAM.  These  are  appeals  from  decrees  granting  motions  by  the 
defendant  below  to  dismiss  the  plaintiff's  bill,  mie  motions  were  granted  and 
the  bills  dismissed  on  the  authority  of  the  decision  of  the  Court  of  Appeals 
for  the  Second  Circuit  in  Marconi,  etc.,  Co.  v.  Simon.  231  Fed.  1021,  145  C. 
C.  A.  656.  Pending  the  plaintiff's  appeal  to  this  court  the  Supreme  Court  has, 
on  March  4,  1918,  reversed  the  decree  of  the  Ck>urt  of  Appeals  in  the  above 
case,  and  also  the  decree  of  the  District  Court  thereby  affirmed,  and  has  re- 
manded the  case,  to  the  end  that  the  rights  of  the  parties  may  be  considered 
and  determined  in  the  light  of  the  construction  given  Act  June  25,  1910,  c 
423,  36  Stat.  851  (Comp.  St.  1916,  §  W65),  by  the  Supreme  Court  in  Wm.  Cramp, 
etc.,  Co.  V.  Ship  &  Engrhie  Bldg.  Co.,  246  U.  S.  28,  38  Sup.  Ct  271,  62:  L.  Ed. 
560,  also  decided  on  March  4,  1918.  A  petition  for  rehearing  In  the  last-men- 
tioned case  has  been  denied.  It  is  not  disputed  that  what  has  been  decided  as 
above  by  the  Supreme  Court  requires  us  to  reverse  the  decrees  of  dismissal 
now  before  us  and  remand  the  cases  for  further  proceedings  in  the  District 
Court.  As  there  has  never  been  any  hearing  on  pleadings  and  proofs  in 
that  court  in  either  case,  we  follow  the  course  indicated  by  the  disposition 
made  by  the  Supreme  Court  of  the  above  cases  before  it  The  decrees  of  the 
District  Court  ore  reversed,  and  the  cases  remanded  to  that  court  for  consid- 
eration and  determination  of  the  rights  of  the  parties  in  the  light  of  the  con- 
struction given  the  act  of  1910  by  the  Supreme  Court  in  the  decisions  referred 
to  in  this  opinion.    The  appellant  recovers  its  costs  of  appeaL 


<250  Fed.  1019) 

ERBER  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Second  Circuit 
April  24,  1918.)  No.  210.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Emil  Erber  was  convicted  of  a  viola- 
tion of  Criminal  Code  (Act  March  4,  1909,  c.  321)  S  215,  35  Stat  1130  (Comp. 
St  1916,  §  10385),  and  he  brings  error.  Affirmed.  G.  E.  Joseph,  of  New  York 
City,  for  plaintiff  in  error.  Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City 
(F.  M.  Roosa,  As?st.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  the  United 
States.    Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 
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(250  Fed.  1020) 

FAIRHAVEN  WATER  CO.  v.  INMACHUCK  DREDGING  CO.  (Circuit 
Court  of  Appeals,  Ninth  Circuit  May  6,  1018.)  No.  3148.  In  Error  to  the 
District  CJourt  of  the  United  States  for  the  Second  Division  of  the  District  of 
Alaska.    Thomas  R.  White,  of  San  B^ncisco,  Cal.,  for  defendant  tn  error. 

PER  CURIAM.  Ordered,  motions  of  defendant  in  error  to  docket  cause  and 
for  dismissal  of  writ  of  error,  pursuant  to  provisions  of  suhdivision  1  of 
rule  16,  granted,  and  writ  of  error  dismissed. 


(250  Fed.  1020) 

FERGUSON  et  al.  v.  BABCOCK  LUMBER  &  LAND  CO.  (Circuit  Court  of 
Appeals,  Fourth  Circuit  July  8,  1918.)  No.  1589.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Western  District  of  North  Carolina,  at 
Asheville;  James  E.  Boyd,  Judge.  Mark  W.  Brown  and  F.  A.  Sondley,  both 
of  Asheville,  N.  C,  for  appellants.  Merrimon,  Adams  &  Johnston,  of  Asheville, 
N.  C,  and  John  F.  Shields,  of  Philadelphia,  Pa.,  for  appellee. 

PER  CURIAM.  Decree  of  District  Court  (243  Fed.  623)  affirmed.  Order 
allowing  appeal  to  Supreme  Court  filed. 


(260  Fed.  1020) 

GARRISON  V.  KURT.  (Circuit  Court  of  Appeals,  Eighth  Circuit  February 
28,  1918.)  No.  194.  Petition  to  Revise  Order  of  the  District  Court  of  the 
United  States  for  the  District  of  Kansas.  E.  L.  Foulke  and  Jesse  D.  Wall, 
both  of  Wichita,  Kan.,  for  petitioner.  R.  L.  Holmes,  Charles  G.  Yankey,  and 
W.  E.  Holmes,  all  of  Wichita,  Kan.,  and  Charles  C.  Calkin,  of  Kingman,  Kan., 
for  respondent. 

PER  CURIAM.  Petition  to  revise  dismissed,  at  costs  of  petitioner,  on  the 
ground  that  questions  raised  by  the  petition  are  determined  on  the  appeal  be- 
tween the  same  parties  in  No.  5018  (249  Fed.  672,  161  O.  C.  A.  582). 


(250  Fed.  1020) 

G.  F.  HARVEY  CO.  v.  UNITED  STATES.  (Circuit  C^urt  of  Appeals,  Sec- 
ond Circuit.  January  16,  1918.)  No.  45.  In  Error  to  the  District  Court  of 
the  United  States  for  the  Northern  District  of  New  York.  Action  by  the 
United  States  against  the  G.  F.  Harvey  Company.  There  was  a  judgment  for 
the  United  States,  and  defendant  brings  error.  AlOarmed.  Edgar  T.  Brackett 
and  Benjamin  P.  Wheat,  both  of  Saratoga  Springs,  N.  Y.,  for  plaintiff  in 
error.  D.  B.  Lucey,  U.  S.  Atty.,  of  Ogdensburg,  N.  Y.  Before  WARD  and 
HOUGH,  CnrQuit  Judges,  and  LEARNED  HAND,  District  Judge, 

PER  CURIAM.    Judgment  affirmed. 


(250  Fed.  1020) 

JACOBS  V.  CAPT.  J.  P.  HOLLINGSWORTH,  Commander  of  Company  0, 
313th  United  States  Infantry,  Camp  Meade,  Md.  ((Circuit  CJourt  of  Appeals, 
Fourth  CJircuit  May  20,  1918.)  No.  1629.  Appeal  from  the  District  CJourt  of 
the  United  States  for  the  District  of  Maryland.  Jos^h  Hettleman,  of  Balti- 
more, Md.,  for  appellant,  S.  K.  Dennis,  U.  S.  Atty.,  of  Baltimore,  Md.,  for 
appellee. 

PER  CURIAM.  Appeal  dismissed  under  rule  20  (233  Fed.  xiii,  146  0.  a 
A,  zill)  per  agreement  of  counseL 
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(250  Fed.  1020) 

LEIARY  V.  GUNNING  BOILER  &  MACHINE  CO.  THE  VIKING.  (Cir- 
cuit Court  of  Appeals,  Fourth  Circuit.  March  22,  1918.)  No.  1596.  Ap- 
peal from  the  District  Court  of  the  United  States  for  the  District  of  Mary- 
land. John  H.  Skeen,  of  Baltimore,  Md.,  for  appellant  Walter  L.  Swink,  of 
Baltimore,  Md.,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  under  rule  20  (233  Fed.  xUi,  146  a  C.  A. 
xiii)  per  agreement  of  counsel. 


(250  Fed.  1021) 

TilVERPOOL,  BRAZIL  &  RIVER  PLATE  STEAM  NAVIGATION  CO., 
Limited,  v.  BROOKLYN  EASTERN  DISTRICT  TERMINAL.  (Circuit  Court 
of  Appeals.  Second  C?ircuit.  February  13,  1917.)  No.  159.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  Tork. 
Suit  in  admiralty  by  the  Liverpool,  Brazil  &  RlTer  Plate  Steam  Navigation 
Company,  Limited,  against  the  Brooklyn  Eastern  District  Terminal.  Decree 
for  respondent,  and  libelant  appeals.  Aflarmed.  Burllngham,  Montgomery  & 
Beecher,  of  New  York  City,  for  appellant.  Park  &  Mattison,  of  New  York 
City,  for  appellee.  Before  WARD  and  ROGERS,  Circuit  Judges,  and  LEARN- 
ED HAND,  District  Judge. 

PER  CURIAM.    Decree  affirmed,  and  motion  for  certification  denied. 


(250  Fed.  1021) 

LYON  NON-SKID  CO.  et  al.  v.  EDWARD  V.  HARTFORD,  Inc.  (arcuit 
Court  of  Appeals,  Second  Circuit.  April  26.  1918.)  No.  222.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
Suit  by  the  Lyon  Non-Skid  Company,  and  the  Metal  Stamping  Company 
against  Edward  V.  Hartford,  Incori)orated.  From  a  decree  for  complainants 
(247  Fed.  524),  defendant  appeals.  Affirmed.  Clifford  E.  Dunn,  of  New  York 
City  (J.  Edgar  Bull,  of  New  York  CHty,  of  counsel),  for  appellant.  Harry  L. 
Duncan,  of  New  York  City  (Drury  W.  Cooper,  of  New  York  City,  of  counsel), 
for  appellees.    Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Decree  (247  Fed.  524)  affirmed,  with  costs. 


(250  Fed.  1021) 

OIjD  DOMINION  S.  S.  CO.  v.  McNEII^HIGGINS  CO.  (arcuit  Court  of 
Appeals,  Seventh  Circuit.  November  13,  1917.)  No.  2511.  In  Error  to  the 
District  Court  of  the  United  States  for  the  Eastern  Division  of  the  Northern 
District  of  Illinois.  Action  at  law  by  the  McNeil-Higgins  Company  against 
the  Old  Dominion  Steamship  Company  for  damages  for  loss  of  shipment  of 
coffee.  Judgment  for  plaintiff,  and  defendant  brings  error.  Affirmed.  For 
prior  opinion,  see  235  Fed.  854,  149  C.  C.  A.  16(J.  Worth  E.  Gaylor,  of  Chicago, 
111.,  for  plaintiff  in  error.  Charles  A.  Butler,  of  Chicago,  111.,  for  defendant 
in  error.    Before  BAKER,  ALSOHULER  and  EVANS,  Circuit  Judges. 

PER  CURIAM.  On  the  previous  appeal  to  this  court  in  this  case  we  held 
the  question  of  defendant's  liability  upon  the  record  at  that  time  before  us, 
presented  issues  for  the  jury  to  determine.  235  Fed.  854,  149  C.  C.  A.  166.  It 
is  now  contended  by  plaintiff  in  error  that  upon  the  second  trial  additimial 
evidence  was  received,  which  made  it  necessary  for  the  District  Court  to 
grant  the  motion  for  a  dii-ected  verdict.  We  think  otherwise.  The  testimony 
on  the  second  trial  did  not  materially  change  the  important  and  controlling 
facts  referred  to  in  the  previous  opinion.  The  court  properly  referred  the 
disputed  issues  to  the  jury.  The  other  assignments  of  error  urged  by  plaintiff 
in  error  have  been  examined  by  us  and  all  are  overruled.  We  do  not  believe 
their  consideration  warrants  an  extended  discussion.  The  judgment  Is  af- 
firmed. 
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(250  Fed.  1021) 

THE  REBECCA.  (Circuit  Court  of  Appeals,  Second  Circuit.  February  13, 
1918.)  No.  131.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  New  York.  Suit  In  admiralty  hy  the  Hudson  Towboat 
Company  against  the  barge  Rebecca;  the  New  York  Central  Railroad  Com- 
pany, claimant.  Decree  for  libelant,  and  claimant  appeals.  Affirmed.  Har- 
rington, Blgham  &  Englar,  of  New  York  City,  for  appellant  Alexander  &  Ash, 
of  New  York  aty,  for  appellee.  Before  WARD,  ROGERS,  and  HOUGH,  Cir- 
cuit Judges. 

PER  CURIAM.    Decree  affirmed. 


(250  Fed.  1022) 

THE  RIVER  MEANDER.  (Circuit  Court  of  Appeals,  Second  arcult  April 
10,  1018.)  No.  204.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  Libel  by  the  P.  Lorlllard  Company 
against  the  steamship  River  Meander,  her  engines,  etc.,  claimed  by  Norton  <& 
Sons,  together  with  four  other  consolidated  cases.  There  were  decrees  for 
libelants  (209  Fed.  931),  and  claimant  appeals.  Affirmed.  Klrlln,  Woolsey  & 
Hlckox,  of  New  York  City  (J.  Parker  Klrlln,  John  M.  Woolsey,  and  Harry  D. 
Thlrkield,  all  of  New  York  City,  of  counsel),  for  appellant.  Harrington,  Blg- 
ham &  Englar,  of  New  York  City  (D.  Roger  Englar,  of  New  York  City,  of 
counsel),  for  appellee.    Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Decree  (209  Fed.  931)  affirmed. 


(250  Fed.  1022) 

SIEGEL  V.  SOUTHERN  PAC.  CO.  (Qrcuit  Court  of  Appeals,  Seventh 
Circuit.  February  28,  1918.)  No.  2528.  In  Error  to  the  District  Court  of 
the  United  States  for  the  Eastern  IMvision  of  the  Northern  District  of 
Illinois.  Action  by  Kate  Slegel  against  the  Southern  Padflc  Company.  There 
was  a  judgment  for  defendant,  and  plaintlflF  brings  error.  Affirmed.  Samuel 
B.  King,  of  Chicago,  111.,  for  plaintiff  in  error.  John  A.  Sheean,  of  Chicago, 
111.,  for  defendant  In  error.  Before  BAKER,  KOHLSAAT.  and  ALSCHULER, 
Circuit  Judges. 

PER  CURIAM.  At  the  close  of  the  evidence  the  court  directed  a  verdict  fOr 
defendant.  This  was  right,  first  because  the  record  failed  to  establish  or 
warrant  an  inference  of  negligence  of  defendant,  and,  second,  because  the 
alleged  negligence  Is  not  shown  to  be  the  proximate  cause  of  the  Injury.  Af- 
firmed. 


(250  Fed.  1022, 

STELLWAGEN  v.  CLUM.  (arcult  Court  of  Appeals,  Sixth  Circuit  March 
15,  1918.)  No.  2448.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Ohio.  Petition  by  A.  C.  Stellwagen,  trustee  for  Mar- 
garet Zengerle,  for  an  order  requiring  the  surrender  of  property  by  Alfred 
Clum,  trustee  In  bankruptcy  of  the  Georgian  Bay  Company.  From  a  decree 
dismissing  the  petition,  petitioner  appeals.  Decree  affirmed.  In  conformity  to 
answers  of  the  Supreme  Court  to  questions  certified  (246  U.  S.  005,  38  Sup. 
Ct  215,  02  L.  Ed.  507). 

PER  CURIAM.  This  cause  coming  on  to  be  heard  on  the  transcript  of  the 
record  from  the  court  below,  two  of  the  questions  presented  by  the  record  and 
argued  by  counsel  were  in  substance:  (a)  Whether  the  Bankruptcy  Act  of  the 
United  States,  in  force  on  the  dates  of  the  transactions  in  issue,  operated  to 
suspend  section  6343  of  the  Revised  Statutes  of  Ohio,  as  such  section  stood 
February  2,  1910;  and  (b)  whether  the  Bankruptcy  Act  operated  to  suspend 
the  sections  into  which  section  6343  was  divided  and  numbered  February  15, 
1910,  by  the  General  Code  of  Ohio,  to  wit.  sections  11102,  11103,  11104,  and 
11105,  as  such  sections  existed  May  5,  1910.    The  court,  finding  Itself  unable 
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to  reach  a  satisfactory  conclusion  as  to  the  claimed  suspension,  entered  an 
order  November  7,  1914,  certifying  the  foregoing  questions  to  the  Supreme 
Court  for  Its  Instructions  thereon.  On  February  4,  1918,  the  Supreme  Court 
announced  an  opinion  (245  U.  S.  605,  38  Sup.  Ct  215,  62  L.  Bd.  507)  In  the 
cause  that  the  foregoing  questions  so  certified  "must  be  answered  in  the  nega- 
tive," and  on  March  9,  1918,  the  mandate  of  that  court  in  the  cause  was  filed 
In  this  court.  On  consideration  whereof,  and  for  reasons  expressed  in  the 
opinion  of  this  court  November  7,  1914  (218  Fed.  730,  732,  733.  134  C.  C.  A. 
406),  it  Is  now  ordered,  adjudged,  and  decreed  by  this  court  that  the  decree 
of  the  court  below  affirming  the  order  of  the  referee^  be  and  the  same  hereby 
is  affirmed,  with  costs ;  and  it  is  further  ordered  that  for  purposes  of  rehear- 
ing under  and  according  to  rule  28  of  this  court  (202  Fed.  xix)  the  date  of 
the  filing  of  this  decree  shall  be  treated  as  the  date  of  the  filing  of  the 
opinion  herein.  • 


(250  Fed.  1023) 

STROMBERG  MOTOR  DEVICES  CO.  v.  ARNSON  et  al.  (CJlrcult  Court  of 
Appeals,  Second  Circuit  April  10,  1918.)  No.  181.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York.  Suit  by 
the  Stromberg  Motor  Devices  Company  against  Ludwlg  Amson  and  Alfred 
Michaels,  as  copartners,  etc.  From  a  decree  for  defendants,  complainants 
appeal.  Affirmed.  See,  also,  239  Fed.  891,  153  C.  C.  A.  19.  William  Houston 
Kenyon,  of  New  York  City,  and  E.  A.  Brown,  of  Chicago,  III.  (Seward  Davis, 
of  New  York  City,  of  coimsel),  for  appellant.  Frederick  Zom,  of  New  York 
City  (Joseph  Kahn,  of  New  York  CJlty,  of  counsel),  for  appellees.  Before 
WARD,  ROGERS,  and  HOUGH,  arcuit  Judges. 

PER  CURIAM.    Decree  affirmed. 


End  of  Cases  in  Vol.  162 
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ABANDONMENT. 

See  Domicile,  ^=>4;  MecbanicB*  L4ens,  ^=>279. 

ABATEMENT  AND  REVIVAL 

m.  DEFECTS    AND    OBJEOTIONS    AS 
TO  PARTIES  AND  PROCEEDINGS. 

<S==>27  (U.S.C.C.A.Tenn.)  In  view  of  Milliken 
&  V.  Code  Tenn.  1884,  f  3559,  now  Shannon's 
Code  Tenn.  1896,  §  4568,  judgments  denying 
recovery  on  bonds  against  town  of  Athens,  an 
alleged  Tennessee  municipality,  cannot  be  treat- 
ed as  nullities,  because  municipality  was  found 
not  to  have  been  validly  organized,  and  city 
of  Athens,  whose  incorporation  was  provided 
for  by  Act  Tenn.  March  25,  1891  (Acts  1891, 
c.  70),  was  not  organized  until  thereafter.— 
Beyer  v.  City  of  Athens,  Tenn.,  83. 

ABSENCE. 

See  Criminal  Law,  d=»593. 

ACCEPTANCE. 

See  Appeal  and  Error,  ^=:9l61. 

ACCOUNT. 

See  Patents,  <8=>319,  325,  327. 

ACKNOWLEDGMENT. 

m.  OPERATION  AND  EFFECT. 

<8=>56  (U.S.C.O.A.Ky.)  A  certificate  of  ac- 
knowledgment can  be  impugned  by  nothing  less 
than  fraud  or  duress.— Kentucky  Block  C^nel 
Coal  Co.  V.  Sewell,  74. 

ACTION. 

See  Abatement  and  Revival. 


ACT  OF  GOD. 

See  Wharves,  <S=>13. 
162  CCA. 


ADEQUATE  REMEDY  AT  LAW. 

See  Corporations,  ^=>584. 

ADMIRALTY. 

See  Appeal  and  Error,  ^=>1140;  Continuance, 
<S=>1();  Principal  and  Agent,  «=»169;  Sal- 
vage;  Seamen;    Shipping;   Towage. 

I.  JinEIISDICTION. 

<8=>l  (U.S.O.C.A.N.Y.)  A  court  of  admiralty 
cannot  retain  jurisdiction  to  dispose  of  non- 
maritime  subjects,  for  the  purpose  of  doing 
complete  justice,  after  the  manner  of  courts  of 
equity.— The  Ada,  330. 

«S=>IO  (U.S.C.CA.N.Y.)  Where  a  contract  for 
the  charter  of  a  vessel  gave  charterer  an  option 
to  purchase  the  same  for  the  sum  specified  in 
the  charter  party  as  the  hire,  the  contract 
must  be  deemed  one  for  the  sale  of  the  ves- 
sel, and  so  it  was  within  the  jurisdiction  of  a 
court  of  admiralty,  and  proceeding  in  rem  was 
not  appropriate  remedy  for  breach.— The  Ada, 
330. 

A  contract,  enforceable  in  admiralty,  must  be 
wholly  maritime. — ^Id. 

«=»I2  (U.S.C.C.A.Ala.)  Where  a  tug  was  driv- 
en by  a  violent  storm  on  land  above  the  ordi- 
nary-high- water  mark,  contract  for  its  removal 
held  "maritime"  one,  the  service  being  one  of 
"salvage."  so  that  a  suit  on  contract  for  removal 
was  within  admiralty  jurisdiction.— The  Gulf- 
port,  593. 

rS.  APPEAL. 

<d=:»l06  (U.S.C.O.A.Tex.)  To  an  appeal  by 
claimants  in  a  suit  In  rem  in  admiralty,  a  sure- 
ty company,  which  executed  the  stipulation  for 
release  of  the  libeled  vessels,  is  an  indispen- 
sable party»  and  must  either  be  joined  or  no- 
tified and  a  severance  effected.— The  Mary  B. 
Curtis,  181. 

ADMISSIONS. 

See  Evidence,  ^=7>258. 


ADULTERATION. 


See  Food. 
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ADVERSE  POSSESSION. 

X.  XATUBE  AND  REQUISITES. 
(F)  Hostile  Cltaraeter  of  Possessloa. 

<&=»77  (U.S.C.C.A.IU.)  A  deed  under  sale  by 
guardian,  purporting  to  convey  the  entire  title, 
but  which  in  fact  conveyed  only  an  equit^le  in- 
terest in  a  life  estate,  held  to  constitute  color 
of  title,  which,  followed  by  possession  for  the 
statutory  period,  divested  the  interest  of  the 
life  tenant.— Graff  v.  Rankin,  286. 

AFFIDAVITS. 

See  Criminal  Law,  ^=>603 ;   Public  Lands,  ^=> 
120. 

AGENCY. 

See  Principal  and  Agent. 

ALIENATION. 

See  Indians,  ^=^15. 

ALIEN  ENEMIES. 

See  Army  and  Navy,  ^=s>20. 

ALIENS. 

See  Army  and  Navy,  ^=»20;    Citizens,  ^=»9; 
Courts.  <S=>.384. 

n.   EXCLUSION  OR  EXPULSION. 

<&=»32(4)  (U.S.C.C.A.Cal.)  A  Chinese  woman, 
applying  for  admission  into  the  United  States 
as  the  wife  of  a  Chinese  merchant,  was  denied 
a  fair  hearing  where,  pending  the  determina- 
tion of  her  application  by  the  immigration  au- 
thorities, her  attorneys  were  not  allowed  to  in- 
terview her.— Chew  Hoy  Quong  v.  White,  103. 
«=»32(9)  (U.S.C.CA.Cal.)  A  hearing  on  an  ap- 
plication of  a  Chinese  person  for  admission  into 
the  United  States  is  unfair,  where  the  immi- 
gration authorities  received  and  acted  upon  a 
confidential  communication,  the  source  and 
contents  of  which  they  did  not  disclose  to  the 
applicant  or  her  attorneys,  so  as  to  allow  re- 
buttal.—Chew  Hoy  Quong  v.  White,  108. 

m.  noaoRATioN. 

<g=»40  (U.S.C.C.A.R,I.)  Immigration  Act  Feb. 
20,  1907.  S  5,  imposing  penalties  for  importa- 
tion of  contract  laborers,  etc.,  should  be  strictly 
construed.— United  States  v.  River  Spinning 
Co.,  602. 

<@=>58  (U.S.C.C.A.R.I.)  Under  Immigration  Act 
Feb.  20, 1907,  §§  4  and  5,  imposing  penalty  upon 
any  person  assisting,  encouraging,  or  soliciting 
immigration  or  importation  of  contract  laborers, 
actual  migration  into  or  entry  into  territory  of 
United  States  is  necessary  to  warrant  recovery 
of  penalty,  and  where  laborers  were  rejected  at 
port  of  entry  none  can  be  recovered.— United 
States  V.  River  Spinning  Co.,  602. 

ALLOTMENT. 

See  Indians,  ^=»15. 


AMENDMENT. 

See  Appeal  and  Error,  ^=>329;  Pateats,  ^ 
168;   Statutes,  «s»22594. 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  «=>329,  406. 

ANIMALS. 

See  Carriers,  <8=s>37,  218;  Indians,  «=»19:  Psb- 
lie  Lands,  ^=^7. 

ANTI-NARCOTIC  ACT. 

See  Criminal  Law,  ^=s>307,  475,  878;  Cosr.o* 
Duties,  e=>121,  134 ;  Internal  Revenue.  C^ 
47 ;   Poisons. 

APPEAL  AND  ERROR. 

See  Criminal  Law.  <J=>1151-1186. 

For  review  of  rulings  in  particular  actioBf  ct 

proceedings,  see  also  the  varioos  apedfic  t^p* 

ics. 

TV,  RIGHT  OF  REVIEW. 

(B)  Bstoppel*  WatTer,  or  A^rcci tf  At- 
feeHns  Ri^ht. 

<&=»I6I  (U.S.C.C.A,N.Y.)  Unless  there  is  i  »^- 
arable  controversy,  or  onless  there  is  hw 
sum  to  which  a  party  is  entitled  in  any  evML 
he  may  not  accept  the  benefit  of  the  deem 
and  later  appeal. — Spencer  v.  Babylon  R.  C«. 
196. 


V.   PRESENTATION    ANI> 

TION  IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 
(A)   Isaves  and  Qveattoaa  tm  Ij«^r«r  C»«n. 

«=»I73(1)  (U.S.C.CJ^.N.Y.)  The  defense  tta: 
respondent,  who  chartered  a  scow,  was  labii 
only  for  injuries  resulting  from  nesligimce.  t^ 
charter  being  a  demise,  cannot  for  the  im 
time  be  raised  on  appeal  from  a  decree  for  tV 
owner.— Kennelly  v.  Frederick  Starr  Coatnet- 
ing  Co.,  365. 


(B)  Objeotlo 


Thereom. 


<8=»I85(1)  (U.S.C.OJLN.H.)  On  appeal  tnm  i 
decree  of  the  District  Court,  it  is  the  daty  d 
the  Circuit  Court  of  Appeals  to  see  that  tk 
statutory  jurisdiction  of  the  District  Conn  «i 
not  exceeded,  irrespective  of  any  qnestioo  rav- 
ed by  the  parties  with  respect  to  the  mmtat 
— Devost  V.  Twin  State  Gaa  &  Electric  (X 
419. 

(C)  Bxeeptlona. 

<8=>263(1)  (U.S.C.CAJdaho)  Where  rtiiei  N» 
motion  for  an  instructed  verdict  for  defwui*** 
when  the  case  was  finaUy  rested,  the  qi»p4b« 
whether  negligence  asserted  was  that  of  <i*~ 
fendant  master  may  be  reviewed  on  writ  of  ••:• 
ror,  though  no  exceptiona  were  reserved  to  it; 
structions  presenting  such  issue.— Con soliditK 
Interstate-Callahan  Mining  Co.  v.  Witkooat. 
67. 

<©=>267(2)  (U.S.C.CJ^.Mo.>  Objection  that  Tf^ 
diet  does  not  support  judgment  is  qoestv-v  •'' 
law  which  appears  on  face  of  record,  and  mU 
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be  assigned  as  ground  of  reversal,  though  no 
exception  is  taken.— East  St.  Louis  Cotton  Oil 
Co.  V.  Skinner  Bros.  Mfg.  Co.,  5. 

VI.   PARTIES. 

^=:»329.  The  Circuit  Court  of  Appeals  may  per- 
mit a  party,  which  has  been  omitted  from  an 
appeal  and  not  cited  and  severed,  to  be  brought 
in  b^'  amendment  with  its  consent  and  waiver 
ofVutation. 
— (IJ.S.C.C.A.La.)  The  Seguranca,  191; 

(U.S.C.C.A.Tex.)  The  Mary  B.  Curtis,  181. 

X.  RECORD  AND  PROCEEDINOS  NOT 

IN  RECORD. 

(C)   Necessity  of  Bill  of  ESxceptlons,  Case, 

or  Statement  of  Facts. 

<S=>544(1)  OJ.S.C.C.A.N.Y.)  A  writ  of  error, 
which  is  accompanied  by  neither  the  judgment 
roll  nor  a  bill  of  exceptions,  presents  no  matter 
which  can  be  reviewed  by  the  appellate"  court. 
— Fraad  Talking  Mach.  Co.  v.  Empire  Mfg.  Co., 
634. 

<8=»544(3)  (U.S.C.C.A.Mo.)  Whether  verdict 
supports  judgment  is  question  of  law  which 
appears  on  face  of  record,  without  bill  of  ex- 
ceptions.—East  St.  Louis  Cotton  Oil  Co.  v. 
Skinner  Bros.  Mfg.  Co.,  5. 

ZI.  ASSIGNMENT  OF  ERRORS. 

<S=>750(1)  (U.S.C.C.A.N.Y.)  On  appeal  by  char- 
terer from  a  decree  in  favor  of  owner  for  in- 
juries to  scow  where  charterer  asserted  that 
recovery  should  have  been  allowed  only  in  so 
far  as  owner  was  not  insured,  such  contention 
was  equivalent  to  abandonment  of  any  point 
except  question  of  insurance,  and  assignment  of 
error  cannot  be  construed  to  raise  contention 
that  charterer  was  liable  only  for  negligence.— 
Kennelly  v.  Frederick  Starr  Contracting  Co., 
365. 

XVI.  REVIEIV. 
(A)  Scope  and  Extent  In  General. 
<8=s>854(2)  (U.S.C.C.A.Ohio)  Where  trial  court 
found  on  issues  joined  that  it  had  no  jurisdic- 
tion, and  ordered  petition  dismissed,  decree 
should  be  dealt  with  as  dismissing  petition  for 
want  of  jurisdiction,  and  not  for  want  of  equity, 
regardless  of  court's  opinion.— Tripplehom  v. 
Cambron,  621. 

(B)   Presumptions. 

<&=»907(2)  (T.S.C.C.A.Ga.)  Where  the  evidence 
on  which  order  was  based  was  not  incorporated 
in  the  record,  it  will  be  presumed  that  the  evi- 
dence supports  the  order. — Cross  v.  Georgia  Iron 
&  Coal  Co.,  508. 

<8=>907(4)  (U.S.C.C.A.Tex.)  Where  court  did 
not  approve  statement  of  evidence  found  in 
record,  as  required  by  equity  rule  75  (108  Fed. 
xl,  115  C.  O.  A.  xl),  and  it  is  not  shown  to 
contain  all  evidence  adduced,  it  is  to  be  presum- 
ed that  court's  findings  were  supported  by  ev- 
idence other  than  that  which  record  disclosed, 
though  counsel  had  approved  statement  of  ev- 
idence as  correct.— Carson  v.  Hurt,  262. 

(F)  Discretion  of  I^oirer  Covrt. 

<8=»959(2)  (U.S.C.C.A.Ohio)  The  granUnff  or 
refusing  of  leave  to  file   a   supplemental  bill 


is  not  reviewable,  unless  there  has  been  a  gross 
abuse  of  discretion.— General  Inv.  Co.  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  296. 

(G)  Question*  of  Faet*  Verdicts,  and  Find- 
ings. 

«=»I008(2)  (U.S.C.C.A.Tex.)  Where  trial  was 
to  the  court,  jury  having  been  waived,  a  find- 
ing by  the  court  on  conflicting  evidence  is  con- 
clusive on  appeal.— Simmons  v.  Hodges,  494. 
<S=>I0I7  (U.S.C.C.A.N.Y.)  Findings  of  fact 
made  by  a  referee,  where  the  reference  is  to 
hear  and  determine  the  action,  have  the  effect 
of  the  verdict  of  a  jury.— Fifth  Nat  Bank  of 
City  of  New  York  v.  Lyttle,  431. 
<@=>I020  (U.S.C.C.A.N.Y.)  Judgment  based  on 
the  report  of  a  referee  on  a  reference  to  hear 
and  determine  the  action  may  be  set  aside, 
where  the  findings  are  clearly  against  the  weight 
of  evidence.— Fifth  Nat  Bank  of  City  of  N^w 
York  V.  lyyttle,  431. 

«=»I022(1)  (U.S.CCA.Pa.)  Finding  of  fact  by 
master,  approved  by  trial  court,  will  not  be  dis- 
turbed on  appeal,  unless  it  appears  from  evi- 
dence that  both  master  and  court  had  made  a 
clear  mistake.— Brown  v.  Pennsylvania  R.  Co., 
529. 

(H)   HarmlesN  Brror. 

<&=»l068r3)  (U.S.CCA.Pa.)  In  an  action  against 
owner  ot  delivery  automobile  by  plaintiff,  who 
was  struck  b^  same  while  on  sidewalk,  instruc- 
tion presentmg  doctrine  of  res  ipsa  loquitur 
while  improper,  plaintiff  having  called  driver 
of  the  car,  who  testified  as  to  defects  in  steer- 
ing apparatus  causing  accident,  was  harmless 
as  to  defendant^  where  evidence  justified  verdict 
in  favor  of  plamtiff.— Jacob  v.  Ivins,  501. 
€=»I073(1)  (U.S.aC. A.Tex.)  Where  three  of 
defendants  to  suit  to  foreclose  deed  of  trust 
filed  cross-bill  to  remove  cloud  from  their  title, 
and  sole  defendant  to  such  cross-bill  disclaim- 
ed any  interest  and  consented  to  entry  of  any 
decree  desired,  failure  of  court  to  dispose  of 
cross-bill,  which  did  not  appear  to  have  been 
called  to  its  attention,  does  not  warrant  re- 
versal of  decree  of  foreclosure. — Carson  v. 
Hurt,  202. 

(I)  Brror  l^alved  In  Appellate  Conrt. 

<8=»I078(1)  (U.S.CCA.ldaho)  Assignments  of 
error  not  pressed  in  the  brief  by  appellant  need 
not  be  considered  by  the  appellate  court. — Con- 
solidated Interstate-Callaban  Mining  Co.  v. 
Witkouski,  67. 

(K)  Snbseavent  Appeals. 

<8=>I097(1)  (U.S.C.C.A.Mont.)  Decision  of  Cir- 
cuit Court  of  Appeals,  reversing  decree  for  de- 
fendant, will,  on  appeal  from  decree  entered 
pursuant  to  that  decision,  be  accepted  as  law  of 
case,  where  purpose  of  appeal  was  to  keep  alive 
right  of  defendant  to  present  question  involved 
for  determination  of  Supreme  Court. — Ash 
Sheep  Co.  v.  United  States,  607. 

ZVH.  DETERMINATION  AND  DISPO* 
SinON  OF  CAUSE. 

(B)  AJBrmanoe. 

«=>II40(1)  (U.S.C.C.A.N.Y.)  In  action  for 
damages  for  breach  of  contract  to  sell  vessel, 
where  unpaid  installment  was  not  deducted  from 
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value  of  vessel  as  fixed  bv  jury,  because  it  had 
been  deducted  in  admiralty  suit,  growing  out 
of  same  transaction,  such  unpaid  installment 
must  be  remitted,  if  judgment  for  plaintiff  be 
allowed  to  stand;  decree  in  admiralty  suit  hav- 
ing been  vacated  for  want  of  jurisdiction.— 
Rederiaktiebolaget  Amie  v.  Universal  Transp. 
Co.,  470. 

(C)  Modllleatton. 

<S=s>ll49  (U.S.C.C.A.N.Y.)  A  cause  brought 
and  tried  as  one  in  equity,  but  resulting  in  a 
money  judgment  for  breach  of  contract,  order- 
ed by  the  appellate  court  transferred  to  the 
law  side  and  the  judgment  corrected  according- 
ly in  view  of  Equity  Rule  22  (198  Fed.  xxiv. 
115  O.  C.  A.  xxiv).— Equitable  Trust  Ck).  of 
New  York  v.  Denver  &  R.  G.  R.  Co..  397. 

(D)  Reversal. 

<8=»II75(7)  nj.S.C.C.A.N.Y.)  An  appeDate  court, 
on  an  appeal  from  an  order  granting  a  prelim- 
inary injunction,  cannot  enter  a  decree  for 
complainant  on  the  merits,  unless  it  can  see 
that  the  whole  issues  can  be  disposed  of  at 
once,  without  injustice  to  the  parties.— Mec- 
cano, Lomited,  v.  John  Wanamaker,  New  York. 
386. 

APPOINTMENT. 

See  Receivers,  ^=»8,  19. 

APPRENTICES. 

See  Domicile,  ^=^5. 

«=»!  (U.S.C.O.A.N.Y.)  In  view  of  the  New 
York  Domestic  Relations  Law,  an  agreement, 
whereby  the  parents  of  an  infant  emancipated 
him  transferring  his  care  and  custody  to  an 
older  brother  to  whom  the  infant  was  indentured 
as  a  house  and  personal  servant  for  the  period 
of  his  minority,  did  not  create  the  relation  of 
master  and  apprentice  between  the  infant  and 
his  elder  brother.— Delaware,  L.  &  W.  R.  Co.  v. 
IVtrowsky,  570. 

APPROVAL 

See  Appeal  and  Error,  «=>1022;    Indians,  ^» 
15. 

ARGUMENT  OF  COUNSEL 

See  Trial,  ^=>109. 

ARMY  AND  NAVY. 

See    Criminal   Law,   <e=»315,   339,   556,   1186; 

Indictment  and  Information,   ^=7>111;    War, 

<8=5>4. 
«&=>20  (U.S.C.C.A.Mich.)  The    Selective    Draft 
Act  of  May  18,  1917,  is  constitutional— Breit- 
mayer  v.  United  States,  127. 

An  officer  or  enlisted  man  of  a  National 
Guard  unit,  not  called  into  federal  service  un- 
til after  the  day  fixed  by  presidential  proclama- 
tion for  registration  in  accordance  with  Selec- 
tive Draft  Act  Alay  18,  1917,  §  5,  does  not  fall 
within  provision  excepting  officers  and  enlisted 
men  of  the  National  Guard  in  service  of  the 
United  States  from  registration.— Id. 
<3=>20  (U.S.C.C.A.N.J.)  Under  Selective  Draft 
Act  May  18, 1917,  §  4,  decision  of  district  board 


affirming  that  of  local  board  which  d«ited  rf i^ 
tor's  claim  to  exemption  on  groond  tbat  be  «it 
an  alien  enemy  and  had  not  become  &  dti-^ 
by  virtue  of  his  father's  naturaHzatioB  olm: 
be  disturbed  by  courts  where  app^  td  &tif: 
board  was  fairly  hen  rd' and  deternuMd.— Cat^ 
States  V.  Kinkead,  654. 
«=s>40  (U.S.C.Oul,Mich.)  In  a  prosecntiofi  fT 
willful  failure  and  refusal  to  present  bissei 
for,  or  to  submit  to,  registration,  as  reqiBied  t^ 
Selective  Draft  Act,  §  5,  and  the  presd^sn. 
proclamation  thereunder,  evidoioe  hdi  so&q€C 
to  establish  the  corpus  delicti,  sbovio^  de/^^c 
ant  was  within  draft  age  and  failed  to  reoste 
in  the  precinct  where  he  permanenUy  rsiikd- 
Breitmayer  v.  United  States,  127. 

In  prosecution  for  failure  to  register  u  iv 
quired  by  Selective  Draft  Act,  §  5,  erifet 
held  sufficient  to  show  that  defendaat  wv  u< 
a  member  of  the  National  Guard  in  the  nrr^t 
of  the  United  States  at  the  date  of  Rsi^rk- 
tion.— Id. 

ARREST. 

See  Shipping,  ^=s>51. 

ASSESSMENT. 

See  Taxation,  e=>3n,  482. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  ^=>750,  107& 

ASSIGNMENTS. 

See  Insurance,  ^=»728 ;    Judgment,  ^683. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  <8=s>203-219,  S& 

ATTACHMENT. 

See  Exemptions. 

ATTORNEY  AND  CUEMT. 

See  Aliens.  «=»32:  Criminal  Law,  €35K,  ^ 
Mortgages,  ^=>581;  Railroads,  «=»!»:  Tr- 
al,  ^=»109. 

IV.  COMPEHSATIOy  AND  UEfOT 
ATTORHET. 
(A)  Fees  and  Other  RentaaerstfM* 
•@=»I4I  (U.S.O.C.A.Pa.)  Award  of  $20a»'3 
favor  of  attorneys  for  holders  of  bonds  «^\ 
company,  who  recovered  from  railroad  ^^opf ' 
which  controlled  latter,  nearly  $2,000,000,  ^^ 
excessive. — Brown  v.  Pennsylvania  B.  C«- *^ 
<S=7>155  (U.S.C.CA.Pa.)  Where  geDertJ  ^ 
holders  of  canal  company,  which  was  coati^^ 
by  railroad  company,  recovered  «««"»*i.,7,?^ 
and  compelled  it  to  pay  sum  of  neariy  S-** 
000  for  distribution  amon^  bondholdei^^j*^' 
ing  must  be  deemed  adverse  as  to  nilw  e* 
pany,  though  it  held  some  bonds  of  €™^ 
pany,  and  in  allowing  attorney's  f«ei  »otw 
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(C)  Preferences   and   Transfers  by  Bank* 
rnpt,  and  Attachments  and 


should  be  charged  against  bonds  held  by  rail- 
road company.— Brown  v.  Pennsylvania  R.  Co., 
529. 

AUTOMOBILES. 

See  Appeal  and  Error,  «S=>1068;   Carriers,  <8=> 
321;    Municipal   Corporations,   ^=>706. 

AWARD. 

See  Salvage,  •8=»26,  31,  38. 

BAILMENT. 

See  Wharves,  ^=»13. 

BANKRUPTCY. 

n,   PETITION,  ADJUDICATION,  WAR- 
BANT,  AND  CUSTODY  OF 

PROPERTY. 
(C)  Imrolnntarr  Proceedings. 

^=:>52  (U.S.C.C.A.Idaho)  Administration  and 
distribution  of  estates  in  bankruptcy  is  proceed- 
ing in  equity,  property  in  custody  of  court  be- 
ing held  in  trust  for  those  to  whom  it  rightfully 
belongs,  and  its  distribution  should  be  conducted 
on  equitable  principles.— Searle  v.  Mechanics* 
Loan  &  Trust  Co.,  140.  ^   , 

^=s>63  (U.S.O.C.A.N.y.)  The  owner  of  the  stock 
of  a  solvent  corporation,  by  selling  its  proper- 
ty and  depositing  the  proceeds  to  his  own  cred- 
it, held,  under  the  facts  shown,  not  to  have 
committed  an  act  of  bankruptcy  on  the  part  of 
the  corporation.— In  re  M.  S.  Persko,  Inc.,  427. 
Knowledge  of  the  manager  of  a  corporation 
that  it  was  indebted,  which  fact  he  conceal- 
ed, held  not  imputable  to  the  corporation,  to 
render  a  transfer  of  its  property,  in  which  he 
had  no  part,  fraudulent,  and  an  act  of  bank- 
ruptcy.— Id. 

^=>76(1)  (U.S  O.C.A.Pa.)  Creditors,  who  ex- 
tended credit  to  original  firm  and  to  its  succes- 
sor, having  proved,  against  the  second  firm, 
claims  against  both  firms,  the  latter  having  as- 
sumed debts  of  first  firm,  held  not  entitled  on 
such  claims  to  secure  adjudication  of  original 
firm  and  withdrawing  partner.— In  re  Bdipse 
Poultry  Co.,  268. 

m.   ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 


<B) 


Asslirnnient,    and    Title,    Rlsitts, 
Reniedles  of  Trustee  In  General. 


and 


^=»I36(2)  (U.S.C.C.A.Pa.)  In  turnover  proceed- 
ing, issue  18  whether  bankrupt  had  property 
within  his  possession  or  control  at  date  of 
bankruptcy  which  he  retained  and  concealed 
from  hisi  trustee,  but  in  contempt  proceedings 
for  failure  to  comply  with  order  directing  bank- 
rupt to  turn  over  property  to  trustee,  only 
question  is  whether  bankrupt  is  personally 
able  to  comply  with  the  order  previously  made. 
—Frederick  v.  Silverman,  247. 
^5»I52  (U.S.C.CA.Ohio)  A  bankrupt's  interest 
in  land  vests  in  his  trustee  as  of  filing  of  peti- 
tion in  bankruptcy.— Tripplehom  v.  Cambron, 
621. 


other  lilens. 

^=>I59  (U.S.C.C.A.Ma8s.)  A  surety  or  indorser 
on  the  notes  of  a  bankrupt  is  a  "creditor," 
within  the  meaning  of  the  Bankruptcy  Act- 
Cohen  v.  Goldman,  615. 

<S=»I65(1)  (U.S.C.C.A.N.Y.)  A  transaction  by 
which  a  bankrupt  changed  its  indebtedness  to 
a  bank,  so  that  it  matured  at  an  earlier  date, 
and  assigned  collateral,  the  proceeds  of  which 
the  bank  at  such  earlier  date  applied  on  the  in- 
debtedness, held  to  have  effected  a  voidable 
preference.— Fifth  Nat.  Bank  of  City  of  New 
York  V.  Lyttle,  431. 

Application  by  a  bank  of  the  general  deposit 
of  an  insolvent  customer  prior  to  its  bankruptcy, 
on  its  notes  not  yet  due  held  to  have  effected  a 
preference. — Id. 

<e=>2l5  (U.S.CCA.Ga.)  The  court  of  bankrupt- 
cy in  the  exercise  of  its  equitable  powers  may 
protect  the  estate  of  a  bankrupt  in  its  custody 
from  a  fraudulent  and  excessive  assessment. — 
Cross  V.  Georgia  Iron  &  Coal  Co.,  508. 

Where  court  of  bankruptcy,  in  exercise  of  its 
equitable  powers,  has  found  that  assessment 
against  estate  of  bankrupt  was  excessive,  it  can- 
not make  an  assessment. — Id. 
e=»2l7(3)  (U.S.C.C.A.Ohio)  Where  administra- 
tor of  estate  filed  petition  in  state  court  to  sell 
property  for  payment  of  debts,  and  trustee  in 
bankruptcy  of  one  of  the  heirs  entitled  to  share 
in  the  land  consented  to  sale,  any  question  of 
jurisdiction  to  enjoin  sale  became  moot,  and 
petition  seeking  injunction  should  be  dismissed. 
—Tripplehom  v.  Cambron,  621. 

Where  trustee  of  bankrupt,  who  was  entitled 
to  share  in  his  mother's  estate,  after  filing  pe- 
tition to  compel  bankrupt's  divorced  wife,  who 
asserted  lien  on  bankrupt's  interest  in  such  es- 
tate, to  set  up  her  claim  in  court  of  bankrupt- 
cy, consented  to  sale  of  property  on  petition  of 
administrator  filed  in  state  court,  such  consent 
was  concession  of  state  ceurt's  jurisdiction  to 
determine  rights  of  several  defendant  claimants 
to  fund,  and  warranted  dismissal  of  petition. 
-Id.. 


(B)   Actions  br  or  Asalnst  Trustee. . 

<8=>302(1)  (U.S.C.C.A.Mass.)  In  view  of  Bank- 
ruptcy Act,  §  60b,  as  amended  by  Act  June  25, 
1910,  c.  412,  §  11,  allegaUons  of  a  bill  by  a 
trustee  to  recover  a  preference  held  suflicient. — 
Cohen  v.  Goldman,  615. 

e=»303(3)  (U.S.C.C.A.N.Y.)  Evidence  held  to 
sustain  findings  that  bankrupt,  at  the  time  of 
making  a  preferential  payment  to  defendant,  was 
insolvent,  and  that  defendant  had  reasonable 
cause  to  believe  it  to  be  insolvent,  and  that  the 
payment  would  effect  a  preference.— Fifth  Nat. 
Bank  of  City  of  New  York  v.  Lyttle,  431. 
<8=>303(3)  (U.S.C.C.A.Ohio)  Evidence  Ac?d  suf- 
ficient to  sustain  a  finding  that  the  bankrupt, 
at  the  time  it  delivered  notes  as  collateral  se- 
curity for  a  pre-existing  debt,  was  solvent, 
though  it  was  adjudicated  a  bankrupt  on  a  pe- 
tition filed  less  than  four  months  thereafter.— 
Stephens  v.  Union  Sav.  Bank  &  Trust  Co.  of 
Cincinnati,  328. 
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<F)    datms    AiraliiMt    and    Dlstrlbntlon    of 
Estate. 

^=»3I7  (U.S.C.aAJdaho)  Where  creditors, 
who  signed  agreement  that  debtor's  property 
should  be  operated  by  trustee,  who  was  to  make 
advances,  assumed  agreement  had  been  signed 
by  requisite  number,  and  trustee  operated  prop- 
erty more  than  five  months,  making  advances, 
those  creditors  who  signed  agreement  are  estop- 
ped, on  debtor's  subsequent  bankruptcy,  to  as- 
sert that  agreement  had  not  been  executed  by 
riHjuisifo  number.— Searle  v.  Mechanics'  Loan  & 
Trust  Co.,  140. 

«©=»347  (U.fcJ.O.C.A.Idaho)  Where,  under  agree- 
ment between  majority  of  creditors,  trustee  was 
appointed  to  take  over  bankrupt's  property,  and 
trustee  made  advances,  held^  that  preference 
lien  of  trustee  was  not  subject  to  attack  by 
creditors,  who  were  parties  to  agreement,  be- 
cause it  obtained  funds  for  advances  from  asso- 
ciated corporation.— Searle  v.  Mechanics'  Loan 
&  Trust  Co.,  140. 

<S=>357  (U.S.C.a A.Idaho)  In  view  of  broad 
powers  conferred  by  Bankruptcy  Act  July  1, 
1898,  S  2,  court  of  bankruptcy,  where  agree- 
ment between  majority  of  creditors  of  bankrupt 
and  trustee,  who  took  possession  of  bankrupt's 
property  and  made  advances,  gave  trustee  equi- 
table lien  on  interest  of  such  creditors,  has  ju- 
risdiction to  order  that  dividends  due  and  pay- 
able^ to  such  creditors  be  first  applied  to  satis- 
faction of  trustee's  claim  before  any  payment 
be  made  to  creditors.—Searle  v.  Mechanics' 
Loan  &  Trust  Co.,  140. 

<e=>363  (U.S.C.O.AnLa.)  A  creditor,  whose 
claim  had  been  proved  and  allowed  against  the 
estate  of  a  partnership,  held  not  entitled,  under 
Bankruptcy  Act,  §  5,  to  also  prove  against 
the  individual  estates  of  the  partners. — Schall 
V.  Camors,  178. 


V.   BIGHTS,  REMEDIES,  AND  DI8- 
OHABOE  OF  BANKRUPT. 

«©=>4I4(.3)  (U.S.C.C.A.N.Y.)  Evidence  held  to 
sustain  finding  that  bankrupt  failed  to  keep 
books  for  purpose  of  preventing  his  creditors 
from  ascertaining  his  financial  condition,  and  to 
sustain  order  denying  his  discharge.— In  re 
Schultz.  275. 

<©=»4I7(2)  (U.S.C.CA.Ill.)  Under  Bankruptcy 
Act,  §  15a,  dis^charge  cannot  be  revoked,  nine 
months  after  it  was  granted,  on  account  of 
bankrupt's  failure  to  schedule  certain  property, 
including  household  goods,  where  it  did  not  ap- 
pear that  creditors  were  not  at  all  times  well 
aware  of  material  circumstances,  or  that  they 
extended  credit  on  account  of  bankrupt's  posses- 
sion of  such  property. — Gage  v.  Penfield,  159. 
«&=>4I7(4)  (U.S.C.CA.Ill.)  The  discharge  of  a 
bankrupt  is  a  judicial  act,  and  revocation  of 
judgment  of  discharge  is  likewise  a  judicial  act, 
authorized  when  facts  prescribed  by  statute  as 
necessary  to  revocation  shall  have  been  estab- 
lished by  trial.— Ga^e  v.  Penfield,  159. 

Evidence  on  petition  to  revoke  discharge,  on 
ground  that  bankrupt  fraudulently  failed  to  list 
certain  assets,  held  insuflicient  to  show  that 
property  claimed  to  have  been  omitted  belonged 
to  bankrupt ;  it  appearing  that  it  was  purchased 
and  owned  by  bankrupt's  wife.— Id. 


VI.   APPEAL  AND  REVISION  OF  PRO- 

CEEDINOS. 

(A)   SuperlBtendence  and  R«Tl«toB. 

«s»440  (U.S.C.C.A.Minn.)  Petition  to  revise  i* 
not  appropriate  remedy  to  review  action  of  Dis- 
trict Court  in  dismissing  rule  to  show  caus«  wfay 
bankrupt  should  not  be  adjudged  in  contempt 
for  failure  and  refusal  to  comply  with  turn-over 
order,  where  question  involved  was  purely  one  of 
fact.--Galbraith  v.  Rosenstein,  515. 
<S=»440  (U.S.C.C.A.N.Y.)  While  doubtless  Om 
Circuit  Court  of  Appeals  has  power  to  revise 
even  interlocutory  proceedings  in  bankruptcy, 
such  procedure  is  not  favored  when  the  matter 
can  be  raised  by  appeal  or  petition  from  the 
order  or  decree  finally  disposing  of  the  mat- 
ter.—In  re  Horowitz,  278. 
^=s>440  (U.S.CC.A.Ohio)  Where,  on  a  petition 
by  the  trustee  to  sell  the  property  of  the  bank- 
rupt, a  lien  claimant  filed  an  interrening  peti- 
tion asserting  the  priority  of  his  lien  over  a 
deed  of  trust  and  the  trustee  under  the  trust 
deed  filed  an  answer,  the  question  of  prioritiefl 
thus  raised  was  a  controversy  arising  m  a  pro- 
ceeding in  bankruptcy  reviewable  only  by  ap- 
peal under  Bankr.  Act  July  1,  1898,  f  24ju— 
Fetek  V.  Stephens,  327. 

<©=>446  (U.S.C.C.A.N.Y.)  Where,  after  much 
delay,  a  stipulation  of  record  was  entered  into, 
providing  that  application  for  discharge  should 
be  heard  on  a  day  named,  and  that,  unless  trus- 
tee should  then  make  objections,  referee  would 
report  in  favor  of  discharge,  it  was  discretion- 
ary with  the  District  Court  to  open  the  trus- 
tee's default  and  relieve  against  the  stipulation, 
so  as  to  allow  him  to  make  objections.— In  re 
Horowitz,  278. 

<&=»446  (U.S.C.CA.Pa.)  Where  disputed  ques- 
tions of  fact  were  involved  on  the  turnover 
proceeding,  order  modifying  referee's  order 
cannot  be  reviewed  on  petition  for  revision  in 
matters  of  law.  under  Bankruptcy  Act  .Tuly  1, 
1898,  I  24b.— Frederick  v.  Silverman.  247. 

(B)  Appeal. 

^=>45B  (U.S.C.CA.Ohio)  Where  claimant,  who 
appealed  from  a  decree  of  the  District  C^ourt 
miich,  on  petition  to  review  filed  by  the  trustee 
in  bankruptcy,  disallowed  his  daim,  took  no 
steps  in  the  District  Court  to  review  finding  of 
referee  and  master  disallowing  portion  of  bit 
claim,  that  question  is  not  reviewable  by  the 
Circuit  Court  of  Appeals.— Feick  v.  Stephens, 
321. 

BANKS  AND  BANKING. 

See  Bankruptcy,  ^=7>165;   Interest,  ^=:>53. 

IV.  NATIONAI.  BANKS. 

<d=s>253  (U.S.C.C.AJIass.)  Until  some  special 
necessity  for  action  on  their  part  is  brought  to 
their  attention,  directors  of  a  national  bank 
are  entitled  to  rely  on  the  cashier  to  guard 
against  deficiencies  in  methods  of  bookkeeping 
which  would  enable  subordinate  employes  to 
appropriate  the  bank's  funds,  and  need  not  in- 
terfere independently.— Dresser  ▼.  Bates.  541. 
A  by-law,  adopted  by  first  board  of  directors 
of  a  national  bank,  requiring  semiannual  exam- 
inations by  committee  of  the  board,  may,  in  ab- 
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sence  of  circumstaDces  showing  that  it  was  in- 
consistent with  good  judgment  and  prudence, 
and  without  charging  them  with  negligence,  be 
waived  by  a  later  board;  by-law  having  been 
adopted  before  amendment  of  June  20,  1874, 
to  National  Banking  Act— Id. 

Failure  of  national  bank  directors  to  make 
semiannual  examinations,  as  required  by  a  by- 
law, as  well  as  their  acceptance  of  cashier's 
ledger  as  correctly  showing  amount  due  deposi- 
tors, held  not  negligence,  rendering  them  liable 
for  defalcations  of  a  bookkeeper. — Id. 

The  question  whether  the  directors  of  a  na- 
tional bank  were  negligent  in  failing  to  dis- 
cover defalcations  by  a  bookkeeper  must  be  de- 
termined Jn  view  of  the  circumstances  sur- 
rounding the  directors  at  the  time  of  their  al- 
leged negligence,  rather  than  by  reference  to 
the  situation  afterwards  discovered  and  expos- 
ed by  expert  accountants.— Id. 

It  is  duty  of  president  of  national  bank,  who 
practically  manages  institution,  to  use  reason- 
able diligence  to  know  character  and  habits  of 
bank's  employes,  and  where  he  was  warned  that 
bookkeeper  was  leading  a  fast  life,  and  should 
be  watched,  his  failure  to  make  any  inquiry  held 
negligence,  rendering  president  liable  tor  book- 
keeper's subsequent  peculations.— Id.  * 

Where  president  of  a  national  bank,  who  man- 
aged institution,  was  warned  that  a  bookkeeper 
was  leading  a  fast  life,  and  should  be  watched, 
he  is,  notice  and  other  circumstances  being  suf- 
ficient to  attract  attention  and  call  for  an  in- 
quiry, chargeable  with  knowledge  of  everything 
to  which  inquiry  might  have  led.— Id. 

Where  president  of  a  national  bank,  who  was 
also  one  of  largest  stockholders  and  a  director, 
assumed  management  of  institution,  and  other 
directors  acquiesced,  he  is  liable  for  negligent 
failure  to  inquire  into  habits  and  acts  of  em- 
ploy^, against  whom  be  had  been  warned,  even 
though  president  received  no  compensation  for 
such  services.— Id. 

Where  national  bank  directors,  when  they 
discovered  apparent  shrinkage  in  deposits,  were 
advised  by  cashier  that  it  was  due  to  business 
conditions,  they  cannot,  having  had  no  reason 
to  believe  that  bookkeeper  was  despoiling  bank, 
be  deemed  negligent  in  failing  to  investigate 
books,  which  would  have  shown  that  apparent 
reduction  in  deposits  was  result  of  bookkeep- 
er's manipulations  and  intended  to  cover  his 
peculations.— Id. 

Failure  of  defendant,  director  of  a  national 
bank,  to  act  on  statement  made  to  him  by  pres- 
ident of  another  institution  that  it  was  report- 
ed an  officer  of  defendant's  bank  was  frequent- 
ing bucket  shops  and  living  pretty  fast,  cannot, 
where  no  name  was  mentioned,  be  deemed  neg- 
ligence on  the  part  of  defendant,  rendering  him 
liable  for  peculations  of  a  bookkeeper  pf  his  in- 
stitution, which  were  being  carried  on  at  that 
time. — Id. 

VI.   LOAN,  TBUST,  AND  INVESTMENT 
COMPANIES. 

«=»3I5(2)  (U.S.C.C.A.N.J.)  Where  a  trust  com- 
pany, which  was  trustee  under  a  mortgage  se- 
curing bonds,  conducted  the  usual  business  of 
such  an  institution  by  departments  having  to  do 
separately  with  banking  trusts,  mortgages,  etc., 
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knowledge  of  a  teller  in  the  banking  department 
of  the  mortgagor's  default  in  the  payment  of  the 
interest  coupons  on  bonds  secured  is  imputable 
to  the  trust  company  as  trustee.- Browning  v. 
Ij^delity  Trust  Co.,  391. 

BASTARDS. 

See  Domicile,  ^=»5. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  ^=»728. 

BENEFITS. 

See  Appeal  and  Error,  ^=»161. 

BILL 

See  Equity,  «=s>141. 

BILL  OF  LADING. 

See  Carriers,  «=>32,  218. 

BILLS  AND  NOTES. 

See  Bankruptcy,  ^=»159,  303:  Mortgages,  ^=» 
2,  581;  Railroads,  <8=s>18;  United  ^tes,  <S==> 
89;    Usury,  «=5>2. 

V.   BIGHTS  AND  UABILITIES  ON  IN- 
DORSEMENT OB  TBANSFEB. 
(B)  Indorsement  for  Transfer. 

^=»296  (U.S.C.C.A.N.Y.)  Where  a  sergeant, 
who  assisted  disbursing  officer  of  army,  forged 
officer's  name  as  drawer  and  indorser  of  draft 
made  payable  to  such  officer,  bank,  which  re- 
ceived draft  in  due  course  from  institution 
which  cashed  it,  did  not  guarantee  forged  in- 
dorsement of  officer's  name,  for  under  New 
York  Negotiable  Instruments  Law  such  draft 
was  payable  to  bearer,  as  it  was  payable  to 
order  of  fictitious  or  nonexisting  person,  and 
such  fact  was  known  to  sergeant,  who  made  it 
so  payable.— United  States  v.  Chase  Nat  Bank, 
277. 

(D)  Bona  Fide  Pnroltasers* 

^==>353  (U.S.O.O.A.Tex.)  One  who  pays  for  ne- 
gotiable paper  with  his  own  negotiable  note,  in 
whole  or  in  part,  is  a  purchaser  for  value.— Sim- 
mons V.  Hodges,  494. 

One  paying  for  negotiable  paper  with  his  own 
note  retains  character  of  innocent  holder  so  long 
as  his  own  note  is  outstanding  and  until  maturi- 
ty, and  if  his  note  is  transferred  before  maturity 
to  an  innocent  purchaser  for  value,  he  retains 
that  character  despite  notice  of  an  infirmity  in 
original  note. — Id. 

Where  plaintiff,  who  purchased  note  giving  his 
own  negotiable  note  in  part  payment,  concealed 
that  fact  from  makers,  and  after  his  own  note 
had  matured  paid  same  to  original  payee,  though 
he  had  been  informed  of  an  infirmity  in  note 
which  he  bad  purchased,  and  it  appeared  that 
plaintiff  adopted  that  course  to  benefit  those 
from  whom  he  received  the  defective  note,  he 
cannot  rely  on  defense  of  innocent  purchaser. 
-Id. 


Digitized  by  VjOOQIC 


BilU  aaUl  Notes 


162  C.  0.  A.  REPORTS 


m 


Vin.  ACTIONS. 

i&=>476(l)  (U.S.C.C.A.Ohio)  An  answer  to  an 
action  on  a  promissory  note,  to  state  a  de- 
fense of  want  of  consideration,  must  aver 
that  the  payee  did  not  thereby  suffer  a  loss  or 
detriment.— Pierce  v.  Harper,  101. 
<3=>493(3)  (U.S.C.O.A.Ohio)  Answer  to  action 
on  promissory  note,  averring  want  of  consid- 
eration, must  be  supported  by  proof.— Pierce  v. 
Harper,    101.  .  ,  « 

<8=»5I8(1)  (U.S.O.O.A.Ohio)  The  ^  defense  of 
want  of  consideration  in  an  action  on  a  note 
held  not  sustained  by  the  evidence.— Pierce  v. 
Harper,  101. 

BIRTH  CERTIFICATL 


See  Criminal  Law,  <8=>339,  430. 

BOARDS. 

See  Army  and  Navy,  ^»20. 

BOMBS. 

See  Criminal  Law,  ^=»114. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=si>353. 

BONDS. 

See  Abatement  and  Revival,  «=>27;  Attorney 
and  CUent,  <S=>141,  155;  Canals,  <8=>21;  In- 
ternal Revenue,  e=>2,  47;  Judment,  ^=»o81, 
682.  736;  Mortgages,  <e=>209;  Municipal 
Corporations,  «=»19,  935;  Principal  and 
Surety;   Railroads,  <&=»18,  154,  195. 

BOOKKEEPERS. 

See  Banks  and  Banking,  ^=>253. 

BOOKS. 

See  Bankruptcy,  «»414. 

BRIEFS. 

See  Appeal  and  Error,  «=>1078. 

BROKERS. 

IV.   OOBffPENSATION  AND  LIEN. 

<8=>56(3)  (U.S.C.C.A.N.Y.)  Contract  construed, 
and  held  not  to  entitle  brokers  to  a  commission 
from  the  purchasers  of  the  stock  of  a  corpora- 
tion long  after  the  brokers  had  failed  to  bring 
about  the  purchase  and  had  abandoned  the  ne- 
gotiations.—Mandeville  V.  MacDonald,  623. 

BY-LAWS. 

See  Banks  and  Banking,  <&=»253. 

CANALS. 

See  Attorney  and  Client,  <&=»141,  155;    Judg- 
ment, ^=»736. 

I.  ESTABIilSHMENT.  CONSTRUCTION, 

AND  MAINTENANCE. 
^s»2l   (U.S.C.CA.Pa.)  In    suit    between    bond- 
holders of  canal  company  and  railroad  company. 


which  controlled  canal  company  and  **«^«5r1 
to  purchase  unpaid  interest  coupons  «t»ctf% 
from  bonds,  evidence  held  insufllciait  ta  ^* 
that  railroad  received  bonds  of  canal  coepn! 
in  exchange  for  monesrs  it  advanced  to  paj  a- 
terest  coupons,  which  it  was  bound  to  PJEii; ;• 
on  default— Brown  v.  Pennsylvania  R  C«,  •.-' 
Provisions  for  sinking  fund  in  mortgage  exf- 
cuted  by  canal  company,  controlled  by  tb«  fes: 
sylvania  Bailroad  Company,  held  to  proriot  Kr 
payment  of  principal  in  priority  of  interetf  as- 
potis. — Id. 

CANAL  ZONE. 

See  Courts,  «=>405. 

CANCELLATION  OF  INSTRUMEMTS. 

See  Public  Lands,  ^»120. 

CARMACK  AMENDMENT. 


See  Carriers,  ^=»32. 


CARRIERS. 


See  Commerce,  <8=>33;   Pleadine,  <^214;  B*- 
l^se,  ^=>7;    Shipping,  ^:»1 10-166. 

I.   CONTROIi    AND    BEGTOATIOH  OF 

COMMON  CABHTTraS. 
(B)  Interstate    and    Intermattonai   Vtmrnm- 
portatioa. 

«=»32(2)  (U.S.CCA-Iowa)  Where  live  it«t 
shipping  contract  for  interstate  shipment  st  re- 
duced rate  provided  that  failare  to  ^^^^!* 
of  loss  within  10  days  after  unloading  rt«^ 
be  waiver  of  same,  and  contract  or  biu  «  »» 
ing  had  been  duly  filed  with  Interstate  C«- 
merce  Commission,  connecting  carrier  w  not  »• 
thorlzed,  in  view  of  act  to  regulate  <5«w=^ 
and  Carmack  Amendment  of  Hepbom  Art,  r* 
waive  requirement.— (Mson  v.  Chicago,  B.  *  V 
R.  Co     442 

<g=>37**(U.S.b.OJL.Iowa)  That  a  previous  ca> 
rier  had  already  kept  live  stock  cootino»45 
confined  for  a  longer  period  than  P«rnuttwl  »7 
the  Twenty-Eight  Hour  Law,  §!.*»•  ^'^ 
fense  to  an  action  against  a  connecting  cv- 
rier  for  knowing  continnine  the  cam«fc- 
United  States  v.  Chicago,  M,  &  St.  P.  By.  l  - 
512. 

TIT.  CARRIAGE  OF  IiHnB  8TOCX 
<8=s>2l8(3)  (U.S.C.CJi..Iowa)  Agreement  iajt- 
duced  rate  contract  for  shipment  oi  uve  iw* 
requiring  notice  of  loss  or  damage  to  be  c«* 
within  10  days  after  animals  should  be  oi»^ 
ed,  on  penalty  of  waiver,  is  valid,  bW  »^ 
just,  and  reasonable.— Olson  v.  Chicago,  B.  *  V 
R   Co    442 

<si>2l8(10r(U.S.C.O.A.Iowa)  A  pTorifioo  J 
live  stock  shipping  contract  provided  tMi,i- 
case  any  loss  or  damage  shall  !»«▼«, '^'^V^ 
tained  for  which  carrier  ia  liable.  9«n*|^; 
claim  for  such  loss  shall  be  made  in  «^ 
within  10  days  after  unloading  stock,  lafls-* 
all  loss  and  damage  by  injury  or  death  «  it- 
mals  en  route,  as  well  as  at  tenninals,-v»«  ^ 
Chicago,  B.  i  Q..  R  <>.,  .442^_^       .   ,  ^ 

Where  cattle,  injured  during  first  part  <J J^ 
ney,  were  unloaded  at  way  station,  and  duK^ 
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having  there  disposed  of  bulk  of  the  animals, 
had  remainder  transported  under  original  bill  of 
lading  to  destination  named,  but  cattle  were  not 
injured  in  latter  carriage,  the  10-day  period  aft- 
er unloading,  within  which  notice  of  loss  was 
required  to  be  given  by  bill  of  lading,  runs  from 
time  of  unloading  at  way  station. — Id. 

Telegram  by  shipper  to  officer  of  railroad  com- 
pany, notifying  him  that  shipment  of  cattle 
would  suffer  injuries  if  precautions  were  not  tak- 
en, is  not  notice  of  loss  or  damage,  within  provi- 
sions of  bill  of  lading  requiring  written  notice  of 
same  within  10  days  after  unloading  under  pen- 
alty of  waiver.— Id. 

Where  live  stock  shipping  contract  required 
written  notice  of  loss  or  damage  to  be  given 
within  10  days  after  unloading,  under  penalty 
of  waiver,  oral  notice  of  loss,  given  to  agent  at 
point  where  animals  were  unloaded,  although  fol- 
lowed by  investigation,  cannot  be  deemed  suffi- 
cient.— Id. 

IV.   CABBIAOE    OF    PASSENGERS. 
(D)   Personal  Injarle«. 

<9=»3I5(1)  (U.S.C.C.A.Neb.)  In  an  action  to  re- 
cover for  an  injury  to  a  passenger  in  a  street 
car,  an  allegation  that  the  car  was  negligently 
operated  was  sufficient,  in  the- absence  of  motion 
for  more  specific  statement,  to  permit  the  in- 
troduction of  evidence  of  excessive  speed. — Oma- 
ha &  C.  B.  St  Ry.  Co.  V.  McKeeman,  456. 
<S=>320(1)  (U.S.C.OA.Neb.)  Evidence,  in  an  ac- 
tion for  injury  to  a  passenger  in  a  street  car, 
held  to  warrant  the  submission  of  the  case  to 
the  jury.— Omaha  &  C.  B.  St.  Ry.  Co.  v.  Mc- 
Keeman,  456. 

«&=>32l(l)  (U.S.C.C.A.Neb.)  The  charge  of  the 
court,  in  an  action  to  recover  for  an  injury  to  a 
passenger  in  a  street  car  in  collision  with  an  au- 
tomobile, held  correct  and  sufficient,  and  the  re- 
fusal of  further  requested  instructions  not  error. 
—Omaha  &  C.  B.  St.  Ry.  Co.  v.  McKeeman,  456. 

CAVEAT  EMPTOR. 

See  Shipping,  ^=>42. 


CERTIFICATE. 

gment.  ^=»56;   C 
r,  <S=>339,  430. 

CHANCERY. 


See  Acknowledgment.  ^=»56;   Courts,  ^=:»384; 
Criminal  Law,  ^s>339,  430. 


See  Equity. 

CHARACTER. 

See  Criminal  Law,  «s>309,  S9S,  596,  ^9. 

CHARITIES. 

See  Wills,  «=>692. 

CHARTER  PARTIES. 

See  Evidence,   ^=»417;    Principal  and  Agent, 
<$=s>169;    Shipping,  <8=s>38-58. 

CHILDREN. 

See  Guardian  and  Ward;  Infants. 


CHINESE. 

See  Aliens,  «=>32;  CoarU,  <8=s>384. 

CIRCUIT  COURTS  OF  APPEALS. 

See  Courts,  <8=>406. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Courts,  «=5>307-329;  Indians. 

«=>9  (U.S.C.C.A.N.Y.)  On  naturalization  of  a 
foreign  subject,  an  infant  child  of  such  subject, 
though  it  was  bom  in  a  foreign  country,  be- 
comes a  citizen  of  the  United  States.— Delaware, 
L.  &  W.  R.  Co.  V.  Petrowsky,  570. 

CLAIMS. 

See  Bankruptcy,  «=5>317-363. 

CUENTS. 

See  Attorney  and  Client 

COAL 

See  Mines  and  Minerals,  ^=949. 

COLLATERAL  ATTACK, 

See  Judgment,  ^=>504,  505. 

COLLISION. 

Vn.   VESSELS  AT  BEST,  AT  AN OHOB, 
OB  AT  PIEBS. 

^=»69  (U.S.C.C.A.Or.)  A  vessel  lying  dead  in 
the  water,  while  taking  in  tow  three  barges 
which  had  been  dropped  by  another  vessel, 
must  be  deemed  a  vessel  under  way,  within  Act 
June  7,  1897.  c.  4,  not  being  at  anchor,  or  made 
fast  to  the  snore,  or  aground.— The  George  W. 
Elder,  154. 

Though  a  vessel  taking  in  tow  three  barges, 
which  had  been  dropped  by  another  vessel,  be 
deemed  at  anchor,  instead  of  under  way,  the 
obligation  of  care  on  the  part  of  an  overtaking 
vessel  is  not  lessened.— Id. 
«=>74  (U.S.C.C.A.Tex.)  A  barge  and  towing 
tugs  held  solely  in  fault  for  a  collision  with  a 
dredge  moored  to  the  side  of  the  Sabine-Neches 
Canal.— The  Mary  B.  Curtis,  181. 

Vm.   LIGHTS,   SIGNALS,   AND  LOOK- 
OUTS. 

«=»77  (U.'S.C.C.A.Or.)  A  vessel  cannot  be  held 
in  fault  for  failure  to  maintain  a  lookout, 
where  the  absence  of  a  lookout  in  no  way  con- 
tributed to  the  collision.— The  George  W.  Elder, 
154. 

X.   NABBOIV    CHANNELS.    HABBOB8, 
BIVEBS.  AND   CANALS. 

<8=>I0D(1)  (U.S.C.C.A.N.Y.)  A  ferryboat,  which 
in  a  fog  collided  with  a  barge  in  last  tier  of  a 
tow.  held  wholly  at  fault :  the  tug  towing  barg- 
es naving  given  required  signals,  which  were 
heard  by  ferryboat,  and  the  faulty  navigation 
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of  the  tug  prior  to  the  accident  not  having  con- 
tributed thereto.— The  Washington,  506.  . 

So  long  as  500-foot  tows  are  not  lUegal  m 
New  York  Harbor,  they  must  be  reckoned  with 
by  vessels  navigating  in  a  fog,  after  hearing 
signals  indicating  presence  of  tow.— Id. 
<©=p|00(2)  (U.S.C.C.A.N.Y.)  Where  a  tug  In 
charge  of  a  tow  gave  whistle  signal  provided  t>y 
Navigation  Rules,  art.  15,  a  barge  bemg  towed, 
"which  could  not  whisUe,  is  not  guUtv  of  negli- 
gence in  failing  to  give  other  signal  m  fog, 
the  prescribed  signal  excluding  all  others.— me 

Washington,  506.  ^.  ,    04     *  t«**.* 

fi=>l02  (U.^.C.C.A.Or.)  As  article  24  of  Inter- 
national and  Inland  Rules  makes  an  overtaken 
vessel  the  judge  as  to  when  the  overtaking 
vessel  can  safely  pass,  a  steamer,  which  over- 
took on  the  Columbia  river  a  vessel  engaged  m 
taking  barges  in  tow,  held  wholly  liable  for  a 
collision,  where  it  continued  on  its  course  de- 
spite the  fault  of  the  other  vessel  in  the  refus- 
ing  to  signal  its  consent.— The  George  w.  HjI- 
der,  154. 

XIL  SUITS  FOB  DAMAGES. 

(D)  Damages. 

(S=>I30  (U.S.C.C. A.Tex.)  Interest  on  an  award 

of  damages  for  collision  *«W  P'^P«''^y  ^^^J^^fS^^^ 

only  from  date  of  decree.-The  Mary  B.  Curtis, 

181 

<3=s>l32  (U.S.C.O.A.Tex.)  An  award  of  damages 
for  injury  by  collision  held  sustained  by  com- 
petent e^dence.-The  Mary  B.  Curtis,  181. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 


COMBINATIONS. 


See  Patents,  <e=»177,  238. 

COMMERCE. 

See  Judgment,  <8=>683;   States,  «=>5. 

n.   SUBJECTS   OP  BEGTJIiATION. 

<S=>27(7)  (U.S.C.C.A.N.Y.)  A  switchyard  brake- 
^.  in/ured  whUe  crossing  a  track  m  the  yards 
to  his  engine,  after  help&ig  switch  interstate 
cars,  held  employed  in  interstate  wmmerce,  with- 
in the  meaning  of  Employers'  Inability  Act- 
Erie  R.  Co.  V.  Downs,  485.  . 
^33  (U.S.C.C.A.Ohio)  The  mere  device  of 
m\ng  to  an  intermediate  point  and  then  re- 
billiSi  from  that  point  held  not  to  change  char- 
acter  of  shipment  as  interstate.— Settle  v.  Balti- 
more &  O.  S.  W.  R.  Co.,  111. 

Reshipment  by  a  consignee  of  cars  of  lumber 
from  the  point  where  they  were. received  in  in- 
terstate commerce  to  another  point  m  the  same 
state  held,  under  the  facts  shown,  a  separate 
and  intrastate  shipment.— Id. 
fc=>37  (U.S.C.CA.Neb.)  Elevator  facilities  fur- 
led railroad  company  in  connection  with 
transportation  of  grain  are,  m  view  of  Hep- 
burn amendment,  within  provisions  of  Inter- 
stete  Commerce  Act,  and,  unless  allowances 
therefor  by  railroad  company  were  covered  by 
mibUshedand  filed  rate  schedules,  such  amounts 
?ould  not  be  legally  collected  by  elevator  com- 
pany.—Omaha  Elevator  Co.  v.  Union  Pac  K. 
Co.,  61. 


TV.  UTTEBSTATE     COMMEBCB   OOM- 
MlSSIOlf. 

^=s>88  (U.S.C.O.A.Neb.)  Provision  in  ord«  «f 
Interstate  Commerce  Commission  of  Jm*  -a 
1908.  relating  to  payments  by  railroad  cofr 
pany  to  elevator  company  for  servica  m  ^^ 
vating  grain,  which  forbade  P*3^***t  forefe- 
vation  of  grain  not  reshipped  within  10  diji. 
etc..  held  part  of  Commission's  admiiustrKm 
order,  and  cannot,  in  view  of  decisk«i  - 
courts,  be  treated  as  part  of  previoM  d«iiut*-- 
of  elevation  made  in  attempt  by  Comm^i 
to  prevent  rebating  under  contract  bet^ 
parties.— Omaha  EUevator  Ca  v.  Unioo  nc 
R.  Co.,  61.  ^  .^    t   ir  „ 

Under  Interstate  Commerce  Act.  f  ^  » 
amended  by  Hepburn  Act,  |  4,  Umitatwa  a 
administrative  order  of  Interstate  Comaew 
Commission  concerning  railroad  comptuf! 
payments  under  contract  with  dcvalor  c» 
pany  for  elevation  of  grain  become*  «€«tTi 
when  order  becomes  effective,  and  «cpirw  m 
expiration  of  order  by  lapse  of  time.— Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Brokers,  ^=s>56. 

COMMISSIONS  AND  COMMIS- 
SIONERS. 

See  Commerce,  ^^^8. 

COMMON  CARRIERS. 

See  Carriers. 


COMPENSATION. 

See  Attorney  and  Client,  €=»141,  155;  Br^i 
era,  ^=5>56. 

COMPULSORY  SERVICE 

See  Army  and  Navy,  €=»2a.  40;  Criminil  U* 
<S=>315.  339,  1186 ;  Indictment  and  mfff» 
tion,  ^=»111. 

CONCLUSIVENESS. 

See  Judgment,  «=»e81-739. 

CONDEMNATION. 

Sec  Eminent  Domain. 

CONFESSION. 

See  Criminal  Law,  <8=>534,  535,  781. 

CONFLICT  OF  LAWS. 

See  Mortgages,  <8=»2;  Usury,  ^»2. 

CONNECTING  CARRIERS. 

See  Carriers,  ^=>32. 
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CONSCRIPTION. 

See  Army  and  Navy,  ^=»20,  40;  Criminal  Law, 
$==>315,  339,  1186;  Indictment  and  Informa- 
tion, ^=9111. 

CONSENT. 

See  Courts,  <d=»23. 

CONSIDERATION. 

See  Bills  and  Notes,  «=>476^18;  Contracts, 
<@=>61. 

CONSOLIDATION. 

See  Corporations,  ^=»584. 

CONSPIRACY. 

See  Criminal  Law.  <8=>114,  534,  781. 

n.   CRimNAI.    RESPONSIBILITT. 
(A)  Offenses. 

<©=»30  (U.S.O.C.A.N.Y.)  Where  it  did  not  ap- 
pear that  defendants,  who  conspired  by  destroy- 
ing with  infernal  machines  ships  carrying  muni- 
tions to  the  Allies  to  raise  insurance  rates  and 
thus  aid  Germany,  intended  only  to  attack  in- 
sured vessels,  the  conspiracy  does  not  fall  within 
Cr.  Code,  §  296,  denouncing  "conspiracy  to  de- 
stroy any  vessel  with  intention  to  injure  the  un- 
derwriters."—Daeche  V.  United  States,  682. 
A  conspiracy  to  destroy  munition  ships  by 
means  of  infernal  machines  so  as  to  aid  Ger- 
many held  one  to  despoil  the  owners  and  hence 
to  fall  within  Cr.  Code,  §  298.— Id. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specmc  topics. 

CONSTRUCTION. 

See  Mortgages,  «=>99-183;  Patents,  <S=>168- 
178;  Sales,  <S=>71;  Statutes,  <S=>181-263; 
Wills,   <^5>634,  692. 

CONTEMPT. 

See  Bankruptcy,  ^s>440;  Injunction,  ^=»223, 
230. 

CONTINUANCE. 

See  Criminal  Law,  <8=>693-603, 1151, 1166. 

«=»I0  (U.S.C.CJL.N.T.)  In  action  in  federal 
court  for  New  York,  for  breach  of  contract  to 
sell  vessel,  where  pendency  of  admiralty  suit  ap- 
peared on  face  of  complamt,  that  objection  was 
waived  under  Code  Civ.  Proc.  N.  Y.  f  499,  un- 
less taken  advantage  of  by  demurrer,  and,  not 
having  been  taken  advantage  of,  motion  for  con- 
tinuance pending  appeal  in  admiralty  cause  was 
properly  denied.— Rederiaktiebolaget  Amie  v. 
Universal  Transp.  Co.,  470. 

CONTRACT  LABORERS. 

See  Aliens,  «=s>40,  68. 

CONTRACTS. 

See  Admiralty,  ^=»10,  12;  Appeal  and  Error, 
^=>1149;     Bills   and   Notes;     Carriers,   ^=» 


218;  Corporations,  ^s»657;  Damages,  ^=» 
67;  Evidence,  ^=:»417;  Gaming;  Insurance; 
Interest;  Landlord  and  Tenant;  Mortgages; 
Principal  and  Surety,  ^=5>82,  161;  Railroads, 
^=»18,  154;  Release;  Sales;  Shipping,  ^s=» 
38-58;  Specific  Performance;  Stipulations; 
Telegraphs  and  Telephones,  ^=»11. 

X.   REQUISITES  AND   VAUDITT. 
a>)  Consideration. 

«=>6I  (U.S.O.C.A.N.Y.)  A  contract  for  services 
•'rendered  and  to  be  rendered"  is  not  without 
consideration.— Gardiner  v.  Du  Pont,  363. 

V.   PERFOBMANOE  OB  BREAOH. 

<©=5>32l(l)  (U.S.C.C.A.Ohio)  While  a  contrac- 
tor on  owner's  default  in  payment  has  right  to 
abandon  further  performance  and  sue  for  dam- 
ages or  in  quantum  meruit,  he  is  not  bound  to 
do  so,  but  may  keep  the  contract  in  force  and 
refuse  his  assent  to  any  repudiation  or  rescis- 
sion.— Feick  V.  Stephens,  321. 
<g=>322(3)  (U.S.C.C.A.N.Y.)  Evidence,  consist- 
ing for  the  most  part  of  correspondence  be- 
tween the  parties,  considered,  and  held  InsuflEI- 
cient  to  sustain  an  action  against  the  defendant 
for  breach  of  contract.— Gardiner  v.  Du  Pont, 
363. 

COPY. 

See  Criminal  Law,  ^=:»450. 

COPYRIGHTS. 

See  Trade-Marks  and  Trade-Names,  ^=:»95. 

CORPORATIONS. 

See  Bankruptcy,  ^=:»63,  357;  Banks  and  Bank- 
ing; Carriers;  Courts,  ^=»12;  Evidence, 
^=^258;  Internal  Revenue,  ^=5>9;  Mort- 
gages. ^=>183;  Municipal  Corporations; 
Quieting  Titie,  «=5>12;  Railroads;  Receiv- 
ers, <g=»146,  153;  Shipping,  <8=5>51;  Taxa- 
tion, ^=:»843;   Telegraphs  and  Telephones. 

V.   MEMBEBS   AND    8TOCKHOLDEBS. 

(A)   Rights  and   I^lablllttes  as  to  Cor- 
poration. 

<&=»  189(9)  (U.S.C.C.A.Ohio)  A  majority  stock- 
holder htld  not  a  necessary  party  to  a  suit  by 
a  minority  stockholder  for  the  appointment  of 
a  receiver  for  stocks  of  subsidiary  companies 
alleged  to  be  illegally  held  by  the  corporation.— 
General  Inv.  Co.  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  296. 

<S=>I89(11)  (U.S.C.C.A.Ohio)  A  bill  by  a 
stockholder  to  enjoin  the  corporation  from  do- 
ing an  illegal  act  held  suflElcient  on  its  face 
against  a  motion  to  dismiss.— General  Inv.  Co. 
V.  Lake  Shore  &  M.  S.  Ry.  Co.,  296. 

Equity  rule  27  (198  Fed.  xxv,  115  C.  C.  A. 
xxv),  prescribing  requisites  of  stockholder's 
bill,  held  not  to  apply  to  a  suit  brought  by  a 
stockholder  in  his  own  right  against  the  corpo- 
ration to  enjoin  it  from  doing  an  illegal  act 
—Id. 

(II)   Meetings. 

^=s>20l  (U.S.C.C.A.Ohio)  A  stockholdfer  in  a 
corporation  is  an  indispensable  party  to  a  suit 
to  enjoin  him  from  votmg  his  stock  at  a  stock- 
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holders*  meeting.— General  Inv.  Co.  v.  Lake 
Shore  &  M.  S.  iSy.  Co.,  296. 

VI.   OFFIOEBS  AND  AGENTS. 

(D)  lilability  for  Corporate  Debts  and 
Acts. 

<g=»349  (U.'S.C.C.A.Mont.)  Where  a  corporation 
had  become  insolvent  and  had  ceased  to  act  as 
a  going  concern,  held  that  it  must  be  deemed 
dissolved  within  Rev.  Codes,  Mont.  §  3837,  for 
the  purposes  of  suit  against  directors  who  in- 
curred obligations  in  excess  of  its  specified 
capital.— Boomer   v.  Rowe,   144. 

Vn.   OOBPORATE  POWERS  AND  LIA- 
BILITIES. 

(A)    Bxtent    and    Bxerdse    of    Poifrers    in 
General. 

<8=>382J^  [New,  voL  16  Key-No.  Series] 

(U.S.C.C.A.Ga.)  A  public  service  cor- 
poration, occupying  property  by  permission  or 
as  a  tenant,  is  subject  to  the  same  rules  ap- 
plicable to  private  persons.— Western  Union 
Telegraph  Co.  v.  Louisville  &  N.  R.  Co.,  335. 

IX.   REINCORPOBATION  AND  BEOB- 
OANIZATION. 

<©=>574  (U.S.C.CA.Ky.)  An  order  granting  a 
preliminary  injunction,  and  appointing  receiv- 
ers in  connection  with  the  proceedings  for  re- 
organization of  an  insolvent  corporation,  af- 
firmed as  modified.— Federal  Coal  Co.  v.  Bal- 
lard, 369. 

X.   CONSOLIDATION. 

<g=>584  (U.S.C.C.A.Ohio)  To  a  suit  by  a  stock- 
holder to  enjoin  the  corporation  from  enter- 
ing into  an  illegal  merger  with  another  cor- 
poration the  latter  held  not  a  necessary  party. 
—General  Inv.  Co.  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  296. 

Ohio  statute  (Gen.  Code,  §  9034)  held  not  to 
afford  an  adequate  remedy  at  law,  which  pre- 
cluded a  stockholder  from  maintaining  a  suit 
in  equity  to  enjoin  the  corporation  from  en- 
tering into  an  illegal  consolidation.— Id. 

XII.  FOBEION   OOBPOBATION8. 

<g=»642(4)  (U.S.C.C.A.Mis8.)  Where  Pennsyl- 
vania corporation  in  that  state  made  loan  se- 
cured by  trust  deed  on  Mississippi  land,  deed, 
though  executed  in  Mississippi,  being  delivered 
in  Pennsylvania  on  corporation's  payment  of 
draft  attached  thereto,  such  corporation  was 
not  doing  business  in  Mississippi,  so  its  failure 
to  comply  with  Mississippi  statutes  as  to  for- 
eign corporations  doing  business  in  state  would 
not  preclude  enforcement  of  deed  of  trust- 
George  V.  Oscar  Smith  &  Sons  Co.,  213. 
<g=»657(3)  (U.S.C.C.A.Miss.)  That  foreign  cor- 
poration had  previously  violated  laws  of  Mis- 
sissippi by  doing  business  in  that  state  without 
authority  does  not  render  unenforceable  con- 
tract made  by  such  corporation  in  foreign  state, 
though  it  was  to  be  performed  in  Mississippi. — 
George  v.  Oscar  Smith  &  Sons  Co.,  213. 

CORPUS  DELICTI. 

Sep  Army  and  Navy,  ^=5>40;  Criminal  Law,  ^=» 
535. 


CORROBORATION. 

See  Criminal  Law,  ^=»534. 

COSTS. 

See  Patents,  ^=»325. 

COURT  RULES  CITED. 

Equity  Rules  21,  25.-335. 
Equity  Rule  22.-397. 
Eguity  Rules  27,  29.  34.-290. 
Equity  Rule  75.— 202. 


See  Judges; 
Causes. 


COURTS. 

Receivers,  ^=»146; 


Removal  d 


I.   NATURE,  EXTENT,  ANP  EXEBCM 
OF  jmtlSDICTION  IN  OEKESLAL, 

<S=>I2(3)  (U.S.O.O.A.Ohio)  A  foreign  corporatxm 
is  not  amenable  to  process  in  a  court  of  anoc^ 
er  state,  unless  it  is  actually  doing  Imsines  ■ 
such  state  and  process  is  served  on  an  author- 
ized officer  or  agent — General  InT.  Co.  r.  LMki 
Shore  &  M.  S.  Ry.  Co.,  296. 
<e=»23  (U.S.C.C.A.Hawaii)  An  individiiAl  eu- 
not  confer  upon  a  court,  not  otherwise  pos- 
sessing such  powers,  jurisdiction  as  it  pertaiv 
to  any  particular  matter,  and  the  incombesu 
of  the  court  cannot  act  as  to  such  matten  u 
a  court.— In  re  Bishop's  Estate,  281. 

n.  ESTABLISHMENT,  ORGANIZA- 
TION, AND  PROGEDUBS  IN 
OENERAI.. 

(D)     Rule*     of     DeeUlOB.     AdJ«4ic«tl«M, 
Opinions,  nnd  Reeorda. 

<&=>96(1)  (U.S.C.C.A.Ark.)  Where  the  corwrt 
decision  of  a  question  is  doubtful,  and  o&e  *i 
the  United  States  Circuit  Courts  of  AppMls 
has  decided  it  in  a  considered  opinion,  the  oA- 
er  should  follow  that  decision,  unless  it  dftrt? 
appears  to  them,  or  some  of  them,  to  be  unfair 
or  unwise.— Bright  v.  State  of  Arkansas.  148. 


vn.  UNITED  STATES  COURTS. 

(A)  Jnrlndlctton   and  Powers    tm  GeneimL 

^=s>269  (U.1S.C.C.A.N.Y.)  An  action  midcr  tkt 
Virginia  statute  (Code  1904,  §  2902)  ginzic 
right  of  action  for  death  resulting  from  wroG<- 
ful  act,  neglect,  or  default,  where,  bad  mA 
death  ensued,  deceased  might  hare  recovered 
is  transitory;  and,  statute  being  reme<^  sock 
action  can  be  maintained  in  federal  Distzict 
Court  for  district  other  than  that  of  Virgiiiis.- 
Lauria  v.  E.  I.  Du  Pont  £>e  Nemours  k  0^ 
423. 

(B)  Jnrlsdietlon  Dependent   on  ]fat«f«  •! 

Svbjeet-Matter. 

<8=>282(1)  (U.S.C.C.A.N.Y.)  A  federal  court  ka 
without  jurisdiction  to  review  collaterally  tl« 
assessment  of  property  made  by  state  tritanils 
in  a  constitutional  manner. — Spencer  r.  Babfkw 
R.  Co.,  loe. 

<S=»290  (U.S.C.C.A.Mich.)  Where  a  patent  bu 
been  held  valid  and  infringed,  the  unfair  cos- 
petition  feature  arising  out  of  the  infrinie 
ment   may  be   included  in  an   accounting  tor 
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profits  and  damages,  though  the  parties  are 
citizens  of  the  same  state.— Detroit  Showcase 
Co.  V.  Kawneer  Mfg.  Co.,  370. 

Where  patent  was  found  not  to  have  been 
infringed,  and  parties  to  suit  were  citizens  of 
same  state,  federal  court  is  without  jurisdic- 
tion over  a  cause  of  action  for  unfair  competi- 
tion, arising  out  of  defendant's  sale  of  the  al- 
leged infringing  articles.— Id. 

'  CO  Jurlsdlotlon     Dependent     on     Cttlnen- 

•htp,   Restdenoe*   or   Cltarmcter 

of  Parties. 

«=»307(1)  (U.S.C.CJi..N.H.)  Where  diversity  of 
citizenship  was  the  basis  of  the  federal  court's 
jurisdiction  over  a  suit  by  a  resident  of  New 
Hampshire  against  foreign  corporations,  a  local 
rule  of  practice  with  respect  to  bringing  in  ad- 
ditional defendants  does  not  give  the  federal 
court  jurisdiction  over  a  New  Hampshire  mu- 
nicipality, impleaded  in  accordance  therewith.— 
Devost  V.  Twin  State  Gas  &  Electric  Co.,  419. 

Where,  in  a  suit  in  the  federal  court,  based 
on  diversity  of  citizenship,  defendants  implead- 
ed a  municipal  corporation  of  the  state  of 
which  plaintiff  waa  a  citizen,  and  plaintiff  was 
allowed  to  file  an  amendment  to  the  declara- 
tion, asserting  that  the  several  defendants  were 
joint  tort-feasors,  the  amendment  ousted  the 
federal  court's  jurisdiction,  and  it  therefore 
had  no  power  to  enter  judgment  on  the  merits, 
either  for  plaintiff  or  any  one  of  the  defend- 
ants.—Id. 

«@=»307(1)  (U.S.C.C.A.N.Y.)  The  term  "citizen," 
as  used  in  the  Judiciary  Act  with  reference  to 
the  jurisdiction  of  the  federal  courts,  means  the 
same  thing  as  domicile,  denoting  a  citizen  of  the 
United  ^Itates  residing  permanently  in  a  partic- 
ular state.— Delaware,  L.  &  W.  R.  Co.  v.  Pe- 
trowsky,  570. 

Where  plaintiff  at  the  time  of  the  commence- 
ment of  his  action  was  domiciled  in  a  state  dif- 
ferent from  that  of  defendant,  he  is  a  citizen  of 
that  state  for  the  purpose  of  suing  in  the  federal 
courts. — Id. 

<S=>323  (U.S.C.CJl.Pa.)  Evidence  on  question 
whether  husband  of  plaintiff,  a  resident  of  Penn- 
sylvania, was  in  employ  of  a  New  York  corpora- 
tion at  time  he  met  his  death  held  to  conclu- 
sively show  that  he  was  employed  by  a  Pennsyl- 
vania corporation,  so  there  was  no  diversity  of 
citizenship,  giving  federal  District  Court  juris- 
diction.— ^Postal  Telegraph-Cable  Co.  v.  Darrow, 
597. 

<g=>325  (U.S.C.C.A.N.H.)  Where  the  federal 
court's  jurisdiction  was  invoked  on  the  ground 
of  diversity  of  citizenship,  that  requirement  is 
absolutely  essential  and  cannot  be  waived,  and 
want  of  it  will  be  error  at  any  stage  of  the 
cause,  though  assigned  by  the  party  at  whose 
instance  the  error  was  committed. — Devost  v. 
Twin  State  Gas  &  Electric  Co.,  419. 

(D)  Jurisdiction    Dependent     on    Amount 
or  Value   in    ControTersy. 

<g=»329  (U.S.C.C.A.N.Y.)  The  federal  court  is 
without  jurisdiction  of  a  suit  based  on  diversi- 
ty of  citizenship,  unless  the  allegation  of  dam- 
ages is  sufficient  on  its  face  to  satisfy  the  ju- 
risdictional requirement  as  to  amount  involv- 
ed.—Fuerst  Bros.  &  Co.  v.  Polasky,  13. 


(E)  Procedure,  and  Adoption  of  Practice 
of  State  Courts. 

«=>332  (U.S.C.CA.N.Y.)  The  established  equi- 
ty practice  approved  by  the  Supreme  Court  un- 
der the  old  rules  must  be  considered  to  have  re- 
mained in  force,  except  as  changed  by  the  new 
rules  or  by  rules  of  the  District  Court  adopted 
under  authority  of  new  rule  79  (198  Fed.  xli, 
115  C.  C.  A.  xli).— Individual  Drinking  Cup  Co. 
V.  Union  News  Co.,  641. 

e=»347  (U.S.C.C.A.Ohio)  Under  equity  rule  34 
(198  Fed.  xxviii,  116  C.  C.  A.  xxviii),  permis- 
sion to  file  a  supplemental  bill  alleging  mat- 
ters occurring  after  the  filing  of  the  original 
bill  held  proper,  although  such  matters  would 
in  effect  change  the  nature  of  the  suit.— General 
Inv.  Co.  V.  Lake  Shore  &  M.  S.  Ry.  Co.,  296^ 
<S=>35MA  (U.S.C.CA.Ohio)  A  motion  to  dis- 
miss made  under  equitv  rule  29  (198  Fed.  xxvi, 
115  C.  C.  A.  xxvi),  although  going  to  the  entire 
bill  may  be  sustained  as  to  a  part  of  the  bill 
only,  where  such  part  relates  to  relief  which 
cannot  be  granted  because  of  defect  of  par- 
ties, but  the  bill  is  good  as  to  other  matters. — 
General  Inv.  Co.  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  296. 

«©=»352  (U.S.C.C.A.N.Y.)  Although  juries  are 
recognized  triers  of  fact,  federal  court  m  civil 
case  may  direct  verdict,  when  evidence,  with 
all  inferences  that  jury  could  properly  draw, 
would  be  insufficient  to  support  contrary  ver- 
dict, and  it  would  be  necessary  to  set  such  ver- 
dict aside,  if  rendered.— Lauria  v.  E.  I.  Du 
Pont  De  Nemours  &  Co.,  423. 

(F)   State  LaiiVB   as  Rule*  of  Decision. 

$=s>366(6)  (n.S.C.C.A.Ark.)  Decision  of  highest 
state  court  concerning  state  statutes  regarding 
tax  penalties  is  conclusive  on  federal  courts.— 
Bright  V.  State  of  Arkansas,  151. 
<8=>366(6)  (U.S.C.CA.Wash.)  Where  the  Su- 
preme Court  of  a  state  deliberately  considered 
and  construed  a  statute  relating  to  notice  to 
property  owners  of  proposed  changes  in  valua- 
tion, the  federal  courts  will  abide  by  the  con- 
struction given,  though  it  be  questioned  as  die- 
turn.- Skagit  County  v.  Puget  Mill  Co.,  163. 

(G)  Supreme  Conrt. 

^==>384  (U.S.C.CA.Kv.)  Where  decisions  of  sev- 
eral Circuit  Courts  of  Appeals  concerning  right 
of  Secretary  of  Labor  to  deport  Chinese  persons, 
on  ground  that  they  were  found  in  United  States 
in  violation  of  Chinese  Elxclusion  Act,  are  con- 
flicting, and  the  question  has  not  been  presented 
to  Supreme  Court,  the  matter  is  one  which  an- 
other Circuit  Court  of  Appeals  may  properly 
certify  to  Supreme  Court  for  instructions.- Unit- 
ed States  V.  Woo  Jan,  611. 

(H)  Clrcnlt   Courts   of   Appeals. 

<8=>405(5)  (U.S.C.C.A.Mass.)  Where  bill  for  in- 
fringement of  patent,  brought  under  Judicial 
Code,  I  48,  was  dismissed,  and  preliminary  in- 
junction denied,  on  ground  defendant  was  not 
an  inhabitant  and  had  no  regular  place  of 
business  in  district  wherein  suit  was  brought. 
Circuit  Court  of  Appeals  is,  under  section  128, 
without  jurisdiction  of  appeal  from  order  of 
dismissal,  and  question  being  one  primarily  in- 
volving jurisdiction,  appeal  must«  under  section 
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238,  be  taken  to  Sapreme  Court.— American 
Electric  Welding  Co.  v.  Lalance  &  Grosjean 
Mfg.   Co..  166. 

«s»405  (11)  (U.  S.  C.  C.  A.  Canal  Zone)  Under 
Comp.  St.  1916,  §  10045.  the  Circuit  Court  of 
Appeals  of  the  Fifth  Orcuit  has  jurisdiction  to 
review  a  judgment  of  the  District  Court  of  the 
Canal  Zone,  where  the  aggregate  amount  of 
judgment  in  favor  of  plaintiff  and  of  the  coun- 
terclaim made  by  defendant  and  disallowed  ex- 
ceeds $1,000.— Pacific  Mail  S.  S.  Co.  v.  Beneby, 
514. 

«5=»405(12)  (U.S.  CCA.  Porto  Rico)  In  view 
of  Act  Jan,  28,  1915,  §  2,  and  Rev.  St.  &  Codes 
Porto  Rico,  §  5350,  a  judgment  of  the  Supreme 
Court  of  Porto  Rico,  reversing  a  judgment  of 
the  court  below  and  remanding  the  cause  for  a 
new  trial,  hel^  not  a  "final  judgment,"  review- 
able on  writ  of  error  by  the  (Srcuit  Court  of 
Appeals.— Caballero    v.    Succession   of  Criado, 

COVENANTS. 

See  Release,  ^=»7. 

CREDITORS'  SUIT. 

See  Mechanics*  Liens,  ^=»132. 

CRIMINAL  UW. 

See  Army  and  Navy,  ^=:>40;  Conspiracy;  Cus- 
toms Duties,  ^=»121,  134;  Food;  Homicide; 
Indians,  ^=>35,  38;  Indictment  and  Informa- 
tion; Internal  Revenue,  €=»47:  Poisons,  ^=» 
4,  9;    Post  Office,  «=>48;    War,  <3=»4. 

V.   VENUE. 
(A)  Place   of  Brinvlnv   Proseentlon. 

^s»M4  (U.S.C.C.A.N.Y.)  In  a  prosecution  un- 
der Cr.  Code,  $  37,  and  section  298,  where  de- 
fendants to  aid  Germany  conspired  to  attach 
to  munition  bearing  ships  while  in  the  waters 
of  the  United  States  infernal  machines  which 
would  explode  while  they  were  on  the  high 
seas,  the  offense  must  be  deemed  to  have  been 
committed  within  the  United  States,  which  was 
the  place  where  the  last  conscious  act  of  the 
wrongdoers  was  performed. — ^Daeche  v.  United 
States,   582. 

X.  EVIDENGE. 

(A)    J«4telal    Notice,    Preanmptlonst    aad 
Burden  of  Proof. 

«S=»307  (U.S.C.CA.La.)  Act  of  Jan.  17,  1914, 
c.  9,  amending  Act  Feb.  9,  1909j  c.  100,  relat- 
ing to  importation  of  smoking  opium^  which  de- 
clares rebuttable  presumptions  ansing  from 
possession  of  opiuni.  etc.,  held  valid.— Gee  Woe 
V.  United  States,  498. 

^=s>309  (U.S.CCA.Okl.)  In  a  criminal  prosecu- 
tion, there  is  no  presumption  of  good  character 
of  the  accused.— De  Moss  v.  United  States,  259. 
<3=s>3l5  (U.S.CCA.Mich.)  Evidence  that  de- 
fendant, who  was  indicted  for  failure  to  regis- 
ter as  required  by  the  Selective  Draft  Act,  had 
been  a  member  of  the  National  Guard  some  sev- 
en or  eight  years  previous,  raises  no  presump- 
tion that  he  was  a  member  of  the  National 
Iriiard  at  the  time  he  failed  to  register.— Breit- 
mayer  v.  United  States,  127. 


(B)  Facts  tm  Im«o  aaA  R^levmmt  to  !■■— . 
aad  Roa  €te«^ao« 

<8=5>339  (U.S.CCJLMidi.)  In  proeecutioi  !• 
failure  to  register  as  required  by  d»e  Seiwtn- 
Draft  Act,  $  5,  where  defendant  was  iiaSrw 
under  the  name  by  which  he  was  kaowt,  a- 
stead  of  his  real  name,  it  was  not  error,  ud 
certainly  was  not  prejudicial,  to  admit  exiiar* 
identifying  defendant  with  person  named  ii  i 
birth  certificate,  whidi  it  was  claimed  vat  it- 
sued  on  the  occasion  of  defendant's  bird.— 
Breitmayer  v.  United  States,  127. 

(H)  Doeamentary  B^ldeae«  mmd  lB»glaslM 
of  Parol  BTldeaoe  T]ftes«1»jro 

<d3>430  (U.S.CCA.Mich.)  As  Act  Mich.  Jo- 
20.  1905  (Pub.  Acts  1905,  No.  330),  provi£« 
that  original  birth  certificates  taken  thereiiader 
shall  be  transmitted  to  the  secretary  of  state. 
was  prospective,  and  made  no  proTisioa  ai  :b 
records  of  births  in  custody  of  county  cirrti 
under  Act  Mich.  March  27,  1S87  (Pah,  Act* 
1867,  No.  194),  certified  copy  of  birth  record  a 
county  clerk's  custody  is,  under  general  nai'-^ 
admissible  in  evidence.— Breitmayer  v.  Umcrf 
States,  127. 

(I)  Oplnloa  Bvldemee. 

«5=»475  (U.  S.  C  C.  A.  Mo.)  Expert  teataiKcj 
held  admissible  on  the  question  whether  mov- 
ing opium,  analyzed  by  the  witness,  was  «i 
domestic  or  foreign  manufacture. — Lee  Mam 
Un  V.  United  States,  656. 

(K)   CoafoMloaa. 

<e=>534(l)  (U.S.CCA.N.T.)  In  a  prosecutiflB 
for  conspiring  to  aid  Germany  by  destroyiir 
ships  bearing  munitions  to  the  Allies,  eridcsce 
held  sufficient  to  corroborate  accused's  cante- 
sion.— Daeche  v.  United  States.  582. 
«=»535(%)  (U.S.C.C.A.Mich.)  Where  there  b 
independent  testimony  tending  substantially  tc 
prove  the  corpus  delicti,  the  confession  of  tbt 
accused,  as  so  corroborated,  is  admissible.— 
Breitmayer  v.  United  States,  127. 
<©=5>535(2)  (U.S.CCA.N.Y.)  While  some  sort 
of  corroboration  of  a  ccmfession  is  necessary  t» 
a  conviction,  rule  prevails  in  federal  courts  tkat 
corroborating  drcumstances  need  not  be  soS- 
dent  in  themselves  to  establish  the  corpus  de- 
licti, either  beyond  a  reasonable  doubt  or  bj 
preponderance  of  proof.— Daeche  v.  Unitei 
Stotes,  582. 

(M)  Welffkt  aad  Smflleleney. 

^=»556  (U.S.CCA.Mich.)  In  prosecution  for 
sale  of  liquor  to  soldiers  in  uniform,  where  fcor- 
ernment's  evidence  showed  sale  on  date  cdstr 
than  that  laid  in  indictment,  it  was  proper  tn 
submit  to  jury  question  whether  sale  ocrnrrri 
on  date  testified  to,  or  on  some  other  day ;  jury 
considering  testimony  as  to  date  on  question  at 
witnesses'  credibility.— Young  v.  United  States 
133. 

<&s»560  (U.S.C.CJL.Okl.)  Proof  of  a  fact  erea 
in  a  criminal  case,  need  not  be  made  beyoad 
every  possibility  of  mistake,  and  evidence  is  te 
be  taken  in  a  practical,  reasonable  way,  tad 
regard  given  to  well-known,  settled  methodf  of 
business.— De  Moss  v.  United  States,  299. 
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JLl.  TIME   OF  TRIAL  AND   GONTINIT- 
ANCE. 

^=»593  (U.S.C.C.A.Okl.)  Where  defendant  had 
ti^e  services  of  able  coansel  throughout  the 
trial,  denial  of  a  continuance  on  the  gi*ound  of 
absence  of  additional  counsel  cannot  be  deemed 
an  abuse  of  the  court's  discretion. — Warren  v. 
United   States,   261. 

<8=>595(8)  (U.S.C.C.A.Okl.)  Ordinarily  evidence 
as  to  character  of  accused  is  not  deemed  of 
such  materiality  that  the  refusal  of  a  continu- 
ance for  the  purpose  of  procuring  such  testi- 
mony will  constitute  error.— Warren  v.  United 
States,  261. 

c©=>596(l)  (U.S.C.CA.Okl.)  Where  defendant 
was  able  to  produce  a  number  of  character  wit- 
nesses, denial  of  a  continuance  on  the  ground 
of  absence  of  other  character  witnesses  cannot 
be  deemed  an  abuse  of  the  court's  discretion.— 
Warren  v.  United  States,  261. 
<g=>603(2)  (U.S.C.C.A.Okl.)  The  denial  of  a  mo- 
tion for  continuance,  signed  only  by  counsel  and 
not  stating  facts  under  oath,  is  proper.— Warren 
V.  United  States,  261. 

XII.  TRIAL. 

(B)    Arffnmenta    and   Oondaet   of   Counael. 

<S=»730(2)  (U.S.C.C.A.Okl.)  Where  the  court, 
when  its  attention  was  called  to  improper  re- 
marks of  the  prosecuting  attorney  in  his  open- 
ing address,  fully  stated  to  the  jury  that  they 
could  only  consiaer  the  evidence  admitted,  and 
not  statements  of  counsel,  the  remarks  must 
be  deemed  to  have  been  effectively  withdrawn, 
though  the  jury  were  not  specifically  directed 
to  them.— Warren  v.  United  States,  261. 

(G)  Neoeaaltyt  Reqnlalteay  and  Snfllolenoy 
of  Inatraotlona. 

<8=>78l(3)  (U.S.O.C.A.N.Y.)  In  a  prosecution 
for  conspiracy  where  the  government  relied 
on  accused's  confession  and  he  admitted  truth 
of  certain  corroborating  evidence,  giving  of 
charge  that  conspiracy  might  be  proven  by  di- 
rect  evidence,  such  as  a  confession  or  by  cir- 
cumstantial evidence  together  with  refusal  of 
requested  charge  that  conviction  could  not  be 
based  on  uncorroborated  confession,  was  not  er- 
ror.—Daeche  V.  United  States,  582. 

(H)   Reqneata  for  Inatmotlona. 

<8=>829(18)  (U.  S.  C.  C.  A.  Okl.)  Where  court 
charged  that  accused's  reputation  for  good 
character  should  be  considered,  together  with 
all  the  other  evidence  in  the  case  and  if  the 
jury  should  have  a  reasonable  doubt  as  to  ac- 
cused's guilt  he  should  be  acquitted,  the  denial 
of  a  request  that  evidence  of  good  character 
may  alone  create  a  reasonable  doubt  was  not 
error.— Warren  v.  United  States,  261. 

(K)  Verdict. 

<S=>878(4)  (U.S.C.C.A.La.)  A  conviction  on  a 
charge  of  being  a  dealer  in  opium  without  hav- 
ing registered,  etc.,  is  not  inconsistent  with  ac- 
quittal on  charge  of  making  particular  sale; 
for  jury  might  well  have  believed  that  sale  laid 
was  not  proven,  but  that  defendant  was  a  deal- 
er.—Gee  Woe  V.  United  SUtes,  498. 


(li)   liraiTer  and  Correction  of  Irreffnlarl- 
tlea  and  Brrora. 

^=»90l  (U.S.C.C.A.Okl.)  A  demurrer  to  the 
evidence  at  the  close  of  the  case  for  the  prose- 
cution is  waived  by  defendant  by  introducing 
evidence  in  defense.— Hodson  v.  United  States, 
491. 

XIV.   JUDGMENT,  SENTENCE,  AND 
FINAI.  COBIMITMENT. 

^=»992  (U.S.C.C.A.La.)  Where  accused  was 
convicted  and  sentenced  on  two  counts,  and 
sentence  was  within  competency  of  court  to  im- 
pose for  offense  charged  in  first  count,  it  will 
be  referred  to  that  count  if  latter  count  be 
found  unsupported  by  proof.— Gee  Woe  v. 
United   States,   498. 

XV.   APPEAL  AND  ERROR,  AND 

CERTIORARI. 

(G)   RcTlcvr. 

^==>M5I  (U.S.C.C.A.Okl.)  A  motion  for  a  con- 
tinuance on  the  ground  of  the  absence  of  wit- 
nesses and  counsel  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and  its  ruling  is  not 
subject  to  review,  unless  there  was  an  abuse  of 
discretion.— Warren  v.  United  States,  261. 
<©=>II66(9)  (U.S.C.CA.Mich.y  Where  defendant 
was  convicted  on  other  counts  as  well,  and 
such  conviction  would  in  any  event  sustain  the 
sentence  imposed,  the  denial  of  a  continuance  to 
obtain  testimony  germane  to  only  one  of  the 
counts,  though  improper,  is  no  ground  for  re- 
versal, on  writ  of  error.— Young  v.  United 
States,  133. 

«S=5>  1 169(10)  (U.S.C.C.A.Okl.)  In  prosecution 
for  introducing  intoxicating  liquor  into  that 
part  of  Oklahoma  which  was  formerly  Indian 
Territory,  in  violation  of  Act  March  1,  1895, 
c.  145,  where  connection  of  defendants  with 
purchase  and  shipment  of  liquor  was  clearly  and 
indisputably  shown,  and  it  was  proven  without 
contradiction  that  one  of  defendants  gave  his 
check  on  Oklahoma  bank  in  payment  for  liquors, 
admission  of  oral  testimony  as  to  amount  of 
check  and  bank  on  which  it  was  drawn  was 
harmless. — De  Moss  v.  United  States,  259. 
<©=>M77  (U.S.C.C.A.N.Y.)  Where  defendant 
was  convicted  under  two  indictments  and  sen- 
tenced under  each  verdict  concurrently,  the  fact 
that  the  conviction  under  one  indictment  was 
erroneous  cannot  affect  the  sentence  where  it 
was  warranted  under  the  other  indictment— 
Daeche  v.  United  States,  582. 

(H)  Determination  and  DIapoaltlon  of 
Canae. 

«=>II86(4)  (U.S.C.C.A.Mich.)  In  view  of  Rev. 
St  S  1025  (Comp.  St  1916,  $  1691),  an  inac- 
curate statement  as  to  the  voting  precinct  in 
which  defendant  resided,  contained  in  an  in- 
dictment charging  failure  to  register  as  re- 
quired by  the  Selective  I>raft  Act,  must,  in 
view  of  the  usual  knowledge  prevailing  as  to 
such  locations,  be  disregarded. — Breitmayer  v. 
United  States,  127. 

XVn.  PUNISHMENT    AND    PREVEN- 
TION  OF   CRIME. 

<8=>I208(3)  (U.S.C.C.A.MO.)  A  criminal  statute, 
^hich  fixes  the  penalty  for  its  violation  at  im- 
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prisonment  for  "not  less  than  five  years,"  is 
valid  to  support  a  sentence  of  five  years.— Lee 
Mow  I^  V.  United  States.  656. 
<$=»I209  (U.S.C.C.A.Fla.)  Where  defendant  was 
convicted  of  carrying  on  business  of  a  retail 
liquor  dealer  without  having  paid  special  tax 
therefor  as  required  by  law,  and  sentenced,  he 
cannot  thereafter  be  sentenced  on  the  same 
conviction  to  another  and  different  punishment. 
— Blackman  v.  United  States,  519. 

CROSS-EXAMINATION. 

See  Witnesses,  ^=»275. 

CUSTOMS  AND  USAGES. 

See  Seamen,  ^=»23. 

CUSTOMS  DUTIES. 

See  Criminal  Law,  ^==>307. 

Vn.  VIOLATIONS  OF  CUSTOMS 
LAWS. 

^=»I2I  (U.S.O.O.A.La,)  Harrison  Drug  Act, 
imposing  special  tax  on  all  persons  who  pro- 
duce, import,  sell,  or  give  away  opium,  or  coca 
leaves  or  their  derivatives,  did  not  in  any  way 
affect  Act  Jan.  17,  1914,  c.  9,  amending  earlier 
Act  Feb.  9,  1909,  c  100,  prohibiting  unporta- 
tion  of  smoking  opium,  and  declaring  presump- 
tion of  illegality  of  importation  of  such  opium. 
—Gee  Woe  v.  United  States,  498. 
€=>I34  (U.S.C.O.A.La,)  In  prosecution  for  re- 
ceiving and  concealing  smoking  opium  after  im- 
portation, knowing  it  to  have  been  imported  in 
violation  of  Act  Feb.  9,  1909,  c.  100,  as  amend- 
ed by  Act  Jan.  17,  1914,  c.  9,  evidence  held  suf- 
ficient to  warrant  finding  that  accused  was  in 
possession  of  opium.— Gee  Woe  v.  United 
SUtes,  498. 

DAMAGES. 

See  Collision,  <9=5>130,  132;  Patents,  «=>319; 
Principal  and  Surety,  ^=>82;  Railroads,  ^=> 
154;  Sales,  «=5>435,  442;  Shipping,  <©=>58; 
Stipulations,  «=>14;    Trial,  «=»330. 

m.   GROUNDS  AND  SinSJECTS  OF 
COMPENSATORY  DAMAGES. 

(C)  Interest,  Costs,  and  Bxpenses  of  Liti- 
gation. 

<5=»67  (U.S.C.O.A.Mass.)  Where  right  to  inter- 
est is  not  established  by  contract,  by  statute, 
or  by  judgment,  it  ordinarily  comes  as  an  al- 
lowance in  the  nature  of  damages,  based  upon 
wrongful  detention. — Dresser  v.  Bates,  541. 

DAWES  COMMISSION. 

See  Indians,  ^=»15. 

DEATH. 

See  Courts,  <@=>269,  323;  Master  and  Servant, 

^=>285,  288,  289. 

n.  ACTIONS    FOR    CAUSING    DEATH. 
<A)  Rlffbt  of  Action  and  Defenses. 

<©=>23  (U.S.C.C.A.N.Y.)  Where  deceased,  while 
operating  coal-carrying  car  at  defendant's  plant 


in  Virginia,  stood  up,  and  was  killed  when  his 
head  came  in  contact  with  steam  pipes  over 
track  in  boiler  house,  he  was  guilty  of  contrib- 
utory negligence,  having  been  warned  of  pipes; 
hence  there  can  be  no  recovery  under  Virginia 
statute  giving  right  of  action  for  death  resnlt- 
ing  from  negligence,  where  deceased,  had  death 
not  ensued,  might  have  recovered.— Lauria  r. 
E.  I.  Du  Pont  De  Nemours  &  Co.,  423. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy. 

DEEDS. 

See  Acknowledgment;  Evidence,  ^=>596;  Mor^ 
gages;    Partnership,  ^=:»68. 

DELEGATION. 

See  Master  and  Servant,  ^=>103. 

DELIVERY. 

See  Mortgages,  ^=»2. 

DEMURRAGE. 

See  Shipping,  «s>171. 

DEMURRER. 

See  Pleading,  «=»214. 

DEMURRER  TO  EVIDENCE. 

See  Criminal  Law,  ^=s>901. 

DEPARTMENT  OF  COMMERCE  AND 
UBOR. 

See  Public  Lands,  ^=»7. 

DEPOSITS  IN  COURT. 

See  Railroads,  ^=>195. 

DESCENT  AND  DISTRIBUTION. 

See  Indians,  «=>15;   Wills. 

DESCRIPTION. 

See  Patents,  «s>177. 

DESIGN. 

See  Patents,  «=328. 

DICTA. 

See  Courts,  4=»360. 

DIRECTING  VERDICT. 

See  Dismissal  and  Nonsuit,  ^=s>7, 

DIRECTORS. 

See   Banks    and    Banking,   ^=»253;     Corpora- 
tions, ^=>349. 

DISCHARGE. 

See  Bankruptcy,  <8=»414,  417,  440. 
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DISCOVERY. 

>ec  Mines  and  MineralSi  ^=s>n, 

DISCRETION  OF  COURT. 

>ee  Appeal  and  Error,  ^=>959;  Criminal  Law, 
<g=>lf51;  Equity,  «=>297;  Evidence,  «=s>492; 
Patents,  «©=>325;  Receivers,  «©=>8. 

DISMISSAL  AND  NONSUIT. 

>ee  Equity,  ^=»362;  Malicious  Prosecution, 
<©=5>24;   Patents,  <8=5>313;   Trial,  «©=>109. 

I.  VOLUNTABY.      . 

J=>7  (U.S.C.C.A.Neb.)  Plaintiff  may  not^  dis- 
niss  without  prejudice  after  motion  for  direct- 
d  verdict  has  been  made  and  submitted.— Spies 
^  Union  Pac.  R.  Co.,  504. 
J==>30  (U.S.aCA.Neb.)  Plaintiff  may  not  dis- 
niss  without  prejudice  after  motion  for  direct- 
d  verdict  has  been  argued  and  the  court  has 
xprcssed  its  opinion  upon  it. — Spies  v.  Union 
?ac.  R.  Co.,  504. 

Under  Rev.  St.  Neb.  1913.  }  7654,  a  plaintiff 
leld  to  have  the  right  to  dismiss  without  preju- 
Hce,  when  the  court  had  expressed  the  opinion 
hat  his  opening  statement  did  not  set  forth  a 
^ause  of  action,  but  before  any  motion  had 
>een  made  for  direction  of  a  verdict— Id. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

3ee  Criminal  Law,  ^=»730. 

DISTRICT  BOARD. 

5ee  Army  and  Navy,  ^=>20. 

DIVERSE  CITIZENSHIP. 

5ee  Courte,  «8=»307-329. 

DIVORCE. 

5ee  Judgment,  ^=»505. 

DOCKS. 

^ee  Wharves. 

DOCUMENTS. 

$ee  Criminal  Law,  ^=s>430. 

DOMICILE. 

=?ee  Courts,  «=>12,  307-325. 
g=>l  (U.S.C.CA.N.Y.)  A  "settlement"  within 
:he  pauper  acts  is  distinct  from  "domicile,"  de- 
sending  on  the  time  of  residence,  while  no  par- 
ticular length  of  residence  is  necessary  to  ae- 
luire  a  domicile.— Delaware,  L.  &  W.  R.  Co. 
/.  Petrowsky,  570. 

©=>2  (U.S.C.CA.N.Y.)  "Residence"  and  "domi- 
cile" are  two  perfectly  distinct  things,  but  res- 
idence as  used  in  statutes  defining  political 
rights  is  synonymous  with  domicile  and  denotes 
a  permanent  residence.- Delaware,  L.  &  W.  R. 
Ho.  V.  Petrowsky,  570. 

i3=>4(2)  (U.S.C.C.A.N.Y.)  To  abandon  one  dom- 
icile for  another  means  something  far  more  than 


a  mere  change  of  residence,  for,  being  a  pro- 
ceeding of  a  serious  nature,  the  intention  to 
abandon  must  be  proved  by  satisfactory  evi- 
dence.—Delaware,  L.  &.  W.  R.  Co.  V.  Petrow- 
sky, 570. 

Ordinarily  the  courts  are  not  concerned  with 
the  motives  by  which  a  party  may  have  been 
influenced  to  change  his  domicile  if  a  fixed  in- 
tention to  abandon  one  domicile  and  acquire 
another  appears.— Id. 

<g=>5  (U.S.C.C.A.N.Y.>  Every  person  at  his 
birth  acquires  a  domicile  of  origin  which  is  that 
of  the  person  on  whom  he  is  legally  dependent, 
and  in  case  of  a  legitimate  child  is  that  of  its 
father  and  in  case  of  an  illegitimate  child  that 
of  its  mother.— Delaware,  L.  &  W.  R.  Co.  v. 
Petrowsky,  570. 

The  general  rule  is  well  established  that  a 
person  while  a  minor  being  non  sui  juris  can- 
not chan^  his  or  her  domicile.— Id. 

There  is  no  authority  in  law  and  anything 
in  the  circumstances  of  modem  life  establish- 
ing a  definite  rule  or  even  a  presumption  as  to 
the  domicile  of  a  servant,  and  whether  he  has 
a  domicile  in  the  same  country  as  his  master, 
must,  as  in  other  cases,  depend  on  the  combi- 
nation of  fact  and  intention. — Id. 

Where  a  minor  child  was  emancipated  by  his 
parents  and  indentured  as  a  servant  to  an  elder 
brother  who  lived  in  another  state,  such  infant 
must  be  deemed  to  have  acquired  a  domicile 
in  the  latter  state  regardless  of  whether  he  was 
an  apprentice  or  whether  the  domicile  of  an  ap- 
prentice follows  that  of  the  master.- Id. 

Where  a  minor  child,  whose  parents  resided 
in  Pennsylvania,  acquired  a  domicile  in  New 
York  by  reason  of  an  indenture  as  a  servant 
during  minority  to  a  brother  living  in  New 
York,  the  death  of  the  brother  after  the  minor 
had  begun  suit  in  the  federal  court  against  a 
Pennsylvania  cori)oration  cannot  be  deemed  to 
have  divested  the  minor  of  his  New  York  dom- 
icile and  revived  his  domicile  in  Pennsylvania, 
so  as  to  defeat  the  jurisdiction  of  the  federal 
court  based  on  diversity  of  citizenship. — Id. 

A  woman  on  marriage  acquires  the  domicile 
of  her  husband,  but  on  his  death  her  domicile 
of  origin  does  not  revive,  but  she  retains  her 
husband's  last  domicile  until  she  changes  it. 
-Id. 

<S=»8  (U.S.O.C.A.N.Y.)  A  party  asserting  that 
a  change  of  domicile  has  taken  place  has  the 
burden  of  proof.— Delaware,  L.  i  W.  R.  Co. 
V.  Petrowsky,  570. 

DRAFT  ACT. 

See  Army  and  Navy,  ^=»20,  40;  Criminal 
Law,  <9=5>315,  339,  ll86;  Indictment  and  In- 
formation, ^=>111. 

DRAFTS. 

See  BUls  and  Notes,  <8=929e. 

DRY  DOCKS. 

See  Wharves,  «=»13. 

DURESS. 

See  Acknowledgment,  ^==>56. 
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DUTIES. 

See  Gastoms  Duties;  Internal  Revenae. 

EASEMENTS. 

See  Telegraphs  and  Telephones,  ^=»11. 

ELECTION. 

See  Mechanics'  liens,  ^=»d2. 

ELECTIONS. 

See  Corporations,  ^=»201. 

ELEVATORS. 

See  Commerce,  ^=:»37,  88. 

EMANCIPATION. 

See  Apprentices.  ^=>1;  Domicile,  ^=:»5;  In- 
fants, ($=s>9,  10. 

EMINENT  DOMAIN. 

See  Judgment,  ^=»828;  Telegraphs  and  Tele- 
phones, ^=>11. 

HI.  PROCEEDINGS  TO  TAKE  PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

<e=>l67(4)  (U.S.C.C.A.Ga.)  The  right  of  con- 
demnation, beiag  purely  statutory,  can  be  en- 
forced only  in  compliance  with  the  conditions 
and  requirements  prescribed  by  statute. — West- 
em  Union  Telegraph  Co.  v.  LomsviUe  &  N.  R. 
Co.,  335. 

<8=»I87  (U.S.C.O.A.Ga.)  Injunctive  reUef,  re- 
straining railroad  company  from  disturbing  t^- 
egraph  company's  possession  of  easement  for 
its  line  pending  condemnation,  held  not  war- 
ranted.—Western  Union  Telegraph  Co.  v. 
Louisville  &  N.  R.  Co.,  335. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  ^=»27. 

ENTRY. 

See  Judgment,  ^=»273. 

EQUALIZATION. 

See  Taxation.  ^=s>482. 

EQUITY. 

See  Appeal  and  Error,  «=»907,  1149;  Bank- 
ruptcy, ^=»52;  Corporations,  ^=»189; 
Courts,  «=>332-351%;  Estoppel;  Injunction; 
Jury  <g=>31:  Patents,  <g=»3l3-327;  Quiet- 
ing Title;  Railroads,  ^:=>195;  Remainders, 
^=>16;    Specific  Performance. 


I.  JUBISDICTION,  PB3afCIFI>E«,  AMD 
MAXIMS. 

(A)  Nat«re,    Groondfl,    8Bl»J«cts*    aad    ■>- 
tent  of  J«rlsatetioB  Im  G^scvmL 

«=>39(1)  (U.S.C.CJLMont)  When  court  * 
equity  obtains  jurisdiction  for  equitable  pur- 
poses, it  will  retain  it  to  give  foil  reliet  wk^ti- 
er  legal  or  equitable,  as  to  aU  parposes  r*^ 
ing  to  subject-matter  of  bilL — United  Saxta  t. 
Ash  Sheep  Co.,  608. 

n.   LACHES  AND  STALE  DEMAXM. 

<©=>72(1)  (U.S.C.C.A.Ky.)  In  the  federal  o^-n 
the  defense  of  laches  is  an  equitable  one.  as. 
to  prevail  the  lapse  of  time  and  the  reUDoa  at 
the  defendants  to  the  rights  must  be  such  tLi: 
it  would  be  ineauitable  to  permit  plainti2s  ti 
assert  their  rights.— Kentucky  Block  Canat 
Coal  Co.  V.  Sewell,  74. 

TV.  PLEADIHa. 
(A)   Orlvlmal  Bill. 

^=»  141(1)  (U.S.C.C.A.Oa.)  As     purpose    of   t 

pleading  is  to  raise  or  meet  issues  of  Iflv  or 
fact,  and  equity  rule  25  (1»8  Fed.  xxv.  115  C 
C.  A.  xxv)  provides  for  simple  statemect  of 
ultimate  facts,  while  rule  21  (IdB  Fed.  xxir.  lU 
C  C.  A.  xxiv)  authorizes  striking  out  of  r^ 
dundant  or  impertinent  matter,  statemeatf  d 
law,  statutory  and  customary,  accompanied  b? 
copious  references  to  decisions,  should  not  U 
included  in  a  bill.— Western  Union  Telcgrtpk 
Co.  V.  Louisville  &  N.  R.  Co^  335. 

(F)  Amended  aad  Snpplentemtja  Ple«4lBCi 
and    Revivor. 

«=s>297  (U.S.C.C.A.Ohio)  The  granting  or  re 
fusing  of  leave  to  file  a  supplemental  bHI  mo 
in  the  discretion  of  the  tnal  court.— Geawii 
Inv.  Co.  V.  Lake  Shore  &  M.  S.  Ry.  Co«  iA 
Action  of  a  trial  court  in  denying  leave  t» 
file  a  supplemental  bill  held  not  an  abuse  of  <fii> 
cretion.— Id. 

VH.   DISMISSAL    BEFORE    HEABOTO. 

<8=^362  (U.S.C.C.A.Ohio)  Absence  of  an  iafi*- 
pensable  party  to  the  granting  of  fall  relief  ii 
equity  is  not  ground  for  dismissal  of  bill  is  io 
entirety,  if  there  are  separable  matters  u  t> 
which  relief  may  be  granted  without  afffctiii 
the  rights  of  such  person.— Qeneral  Inv.  C«.  ▼• 
Lake  Shore  &  M.  S.  Ry.  Co.,  296. 

IX.   MASTERS  AHD  OOMMI88IOKBBI. 
AND  PROCEEDINGS   BE- 
FORE THEM. 

<&s»394  (U.S.C.OjLPa.)  A  master's  fee  of  $»- 
000  is  excessive  by  at  least  $10,000.  where 
service  rendered  was  found  in  a  few  brief  inn- 
ings, held  at  intervals  during  period  of  less  tisa 
three  months,  and  in  preparation  of  tvo  re- 
ports, which,  while  thorough,  could  n<»t  htT? 
been  difficult,  and  could  not  have  occupied  m^ 
than  two  months,  had  master  done  nothing  el*^ 
—Brown  v.  Pennsylvania  R.  Co.,  529. 
<S=»4I0(7)  (U.S.C.C.A.Mass.)  Where  ori^r  of 
roference  contained  reservation  of  riitht  of  ^^ 
view,  findings  of  master  are  to  be  regardwl  « 
exception,  as  presumptively  correct,  aiwl  sbwiH 
be  sustained,  except  so  far  as  against  mti^x  of 
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evidence  reported,  or  so  inconsistent  with  one 
another  that  they  could  not  properly  stand-— 
Uresser  v.  Bates,  641. 

X.  DECREE   AND  ENFORCEBIENT 
THEREOF. 

<e=>430(l)  (U.S.C.C.A.Hawaii)  After  decree  is 
opened  or  set  aside,  action  is  left  still  open  and 
undetermined,  and  further  procepdings  may  be 
bad  theron.— Kalehua  v.  Clark,  628. 

EQUITY  RULES. 

See  Court  Rules  Cited;   Quieting  Title,  «=>12. 

EQUIVALENTS. 

See  PatenU,  «=»178,  238. 

ESPIONAGE  ACT. 

See  War,  «=»4. 

ESTATES. 

See  Landlord  and  Tenant;   Remainders;  Wills. 

ESTOPPEL 

See  Appeal  and  Error,  ^=s>161;  Bankruptcy. 
€=»317;  Judgment,  «=»681-739;  Landlord 
and  Tenant,  ^=:»61;  licenses,  ^=»51;  Mort- 
gages, ^=»183. 

m.   EQUITABIiE    E8TOPPEI.. 

(A)   Nature  and  Essenttala  In   General. 

<S=s>58  (U.S.C.C. A.Ohio)  Where  neither  owner 
nor  one  holding  deed  of  trust  on  property  was 
misled  by  contractor's  filing  lien  claims  before 
he  completed  the  work,  no  estoppel  could  arise 
from  the  filing  of  such  claims.— Feick  v.  Steph- 
ens, 321. 

(E)    Pleadlnff,    BTldence*    Trial,    and    Re- 
vlefv. 

«S=5>M0  (U.S.CCA.Ohio)  An  estoppel  to  be  re- 
lied on  should  be  pleaded.— Feick  v.  Stephens, 
321 

EVIDENCE 

See  Criminal  Law,  «=»307-660;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particiilar  actions  or  proceedings,  see 

also  the  Tarious  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 

n.  PRESUMPTIONS. 

«=5>75  (U.S.C.C-A.Mass.)  Unexplained  faUure 
to  produce  evidence  whidi  is  in  possession  of 
party  raises  presumption  that,  if  produced,  it 
would  not  be  favorable  to  contention  of  party 
possessing  it.— The  Bolton  Castle,  473. 

Vn.  ADMISSIONS. 
(E3)   Proof  and  Bflect. 

<8=5>258{2)  (U.S.C.C.A.Alaska)  Where  defend- 
ant in  nis  answer  asserted  that  he  was  agent 
of  corporation,  evidence  as  to  conversation  be- 
tween plaintiff  and  another  representative  of 
the  corporation,  concerning  the  matter  involv- 
ed in  controversy,  was  properly  received.— 
Whelpley  v.  Grosvold,  46. 


XI.   PAROL  OR  EXTRINSIC  EVI- 
DENCE AFFECTING  WRITINGS. 

(A)  Contradlotlnar,  Varylngr*  or  Addlnv  to 
Terma   of  IVrltfen   Instrnment. 

«S=»4I7(9)  (U.S.C.C. A.N. Y.)  Showing  of  parol 
contract  by  charterer  of  scow  to  insure  her 
whenever  taken  out  of  New  York  Harbor  was 
not  contradiction  of  written  charter,  which 
was  silent  on  the  subject.— Dittmar  v.  BYederick 
Starr  Contracting  Co.,  3. 

Xn.   OPINION  EVIDENCE. 

(A)  Conelualona     and     Oplnlona     of     "Wit- 
neaaea  In  General. 

^=5>492  (U.S.O.C.A.Neb.)  Admission  in  evidence 
of  opinions  of  witnesses  as  to  the  speed  of  a 
street  car  held  within  the  discretion  of  the 
court.— Omaha  &  C.  B.  St  By.  Co.  v.  Me- 
Keeman,  456. 

XIV.   WEIGHT  AND  SUFFICIENCY. 

«=>596(3)  (U.S.C.C.A.Ky.)  A  deed  absolute  on 
its  face  cannot  be  shown  to  b€  otherwise  by 
anything  less  than  explicit  testimony.— Ken- 
tucky Block  Cannel  Coal  Co.  v.  Sewell,  74. 

EXAMINATION. 

See  Witnesses,  <S=»255,  275. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^=9263,  267;  Indictment 
and  Information,  ^=»111. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  ^=^544. 

EXCISE. 

See  Internal  Revenue. 

EXCLUSION  ACTS. 

See  Aliens,  ^==>32. 

EXECUTION. 

See  Exemptions. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Bankruptcy,  «s»217;   Wills. 

EXEMPTIONS. 

See  Army  and  Navy,  ^=>20. 

I.   NATURE  AND  EXTENT. 
(C)  Property  and  Rtarhta  Exempt. 

«=5>50(1)  (U.S.C.C.A.S.C.)  South  Carolina  stat- 
ute (av.  Code  1912,  §  2721),  exempting  pro- 
ceeds of  life  insurance  payable  to  married  wo- 
man from  debts  of  husband,  construed.— Harri- 
man  Nat.  Bank  v.  Huiet,  90. 

A  wife,  who  after  the  death  of  her  husband 
redeemed  bonds  pledged  by  him  to  secure  pay- 
ment of  premiums  of  life  policies  payable  to  her 
and  turned  them  over  to  his  estate,  held  enti- 
tled to  hold  exempt  the  amount  paid.— Id. 
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m.   WAIVEB    OR    FORFEITURE. 

<$=>I02  (U.S.C.C.A.S.C.)  Xbat  a  husband  ob- 
tained money  by  fraudulent  representations 
to  pay  premiums  of  life  insurance  policies  pay- 
able to  his  wife  held  not  to  deprive  her  of  the 
statutory  exemption  of  the  proceeds,  where  she 
was  not  a  party  to  the  fraud.—Harriman  Nat. 
Bank  v.  Huiet.  90. 

<@=»I04  (U.S.C.C.A.S.C.)  A  wife  does  not  lose 
her  interest  in  life  policies  procured  by  her 
husband  and  payable  to  her  by  permitting  their 
a&signment  as  security  to  a  creditor^  and 
tbeir  reassignment  to  her  is  not  a  diversion  of 
the  husband's  assets  in  fraud  of  creditors.— 
Harriman  Nat.  Bank  v.  Huiet,  90. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  ^=»475. 

EXPLOSIVES. 

See  Salvage,  <g=>31,  38;   Trial,  «=»203;   Wit- 
nesses, 4=9275. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FEDERAL   EMPLOYERS'    LIABILITY 
ACT. 

See   Commerce,   ^=»27. 

FEES. 

See  Attorney  and  Client,  ^=5>141,  155;  Equity, 
^=»394. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ^=9185-193 

FINDINGS. 

See  Appeal  and  Error,  <8=»100&-1022;  Equity, 
<8=>410. 

FIRES. 

See  Salvage,  «s»31,  38. 

FOG. 

See  Collision,  ^=>100. 

FOOD. 

^=5></2  [New.  vol.  15  Key-No.  Series]. 

(U.S.C.C.A.I11.)  Under  Food  and  Drug 
Act,  §1  2,  6,  9,  a  dairy  company,  which  shipped 
from  its  receiving  plant  in  Illinois  to  Missouri 
milk,  which  was  adulterated  by  addition  of  wa- 
ter and  which  contained  decomposed  animal 
matter,  cannot  defeat  a  prosecution  on  ground 
that  tiie  milk  was  to  be  treated  in  Missouri,  and 
was  not  an  article  of  food  until  after  treatment 
—Union  Dairy  Co.  v.  United  States,  367. 
<S=>2I  (U.S.C.C.A.Ill.)  In  view  of  Food  and 
l>rug  Act.  S  7,  it  is  unnecessary,  in  a  prosecu- 
tion for  the  interstate  transportation  of  milk 


adulterated  with  water,  for  the  court  ta  i*rr> 
evidence  that  the  addition  of  water  iajurv*^ 
affected  the  quality  or  strength  ot  the  m^- 
Union  Dairy  Co.  v.  United  States,  367. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=>642,  657;   Courts  ^^U. 

FOREIGNERS. 

See  Aliens. 

FOREIGN  JUDGMENTS. 

See  Judgment,  ^=s>828. 

FORGERY. 

See  BiUs  and  Notes,  «=>296;    United  Saut, 

FORMER  ADJUDICATION. 

See  Judgment,  <S=3681-739. 

FRANCHISES. 

See  Receivers,  ^=:»153. 

FRAUD. 

See  Acknowledgment,  ^=:»56;  Exeinptioot.  ^ 
102;  Principal  and  Surety,  ^=>16l;  Eeniia- 
ders,  ^=914. 

FRAUDULENT  CONVEYANCES. 

See  Exemptions,  ^=9104. 

GAMING. 

I.   GAMBUHO    CONTRACTS    AHD 
TRAN8ACTIOH8. 

<A)  Nature   and   TaUAltr* 

<&=»2I(1)  tU.S.C.C.A.N.Y.)  One  who  lends  m«- 
ey  to  the  loser  in  an  illegal  transaction,  n^ 
as  gaming  or  betting,  can  recover  the  Iota, 
notwithstanding  he  knows  that  the  loser  u  r^ 
ing  to  pay  his  indebtedness  with  it.— Peoa^i- 
vania  R.  Co.  v.  Rosenfeld,  162. 

GARNISHMENT. 

See  Exemptions. 

GAS. 

See  Mines  and  Minerals,  ^=>49. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRAZING. 

See  Indians,  «=»19. 

GROSS  NEGLIGENCE 

See  Negligence,  ^=»1^ 

GUARANTY. 

See  Railroads,  ^=5>154. 
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GUARDIAN  AND  WARD. 

See  Adverse  Possession,  ^=»77;    Indians,  ^=» 

28. 

IV.  SALES  AND  CONVEYANCES  UN- 
DER ORDER  OF  COURT. 

<S=>79  (U.S.C.O.A.IU.)  Under  the  law  of  lUi- 
nois,  as  established  by  decision,  a  contingent  in- 
terest in  land  is  not  subject  to  transfer,  either 
at  private  or  at  guardian's  sale.— Graff  v.  Hank- 
in.  286. 

<d=>88  (U.S.C.C.A.111.)  In  a  proceeding  by  a 
guardian  to  sell  his  ward's  property,  derived  un- 
der a  will,  the  court  held  without  jurisdiction 
to  construe  the  will.— Graff  v.  Rankin,  286. 
<d=>l08  (U.S.0.C.A.I11.)  A  purchaser  of  land 
under  a  decree  of  court  in  a  proceeding  by  a 
guardian  fceW  chargeable  with  notice  of  the  pro- 
visions of  the  will  of  the  record  owner,  under 
which  all  interests  were  derived,  as  affecting  his 
rights  by  adverse  possession.— Uraff  v.  Rankin, 
286. 

<S=»1 1 1  (U.S.C.0.A.I11.)  A  sale  of  land  under  a 
decree  of  court,  made  on  petition  of  a  guardian, 
held  to  convey  only  the  ward's  equitable  interest 
in  a  life  estate,  and  not  her  interest  as  con- 
tingent  remainderman. — Graff  v.  Rankin,  286. 

HARBOR  LIMITS. 

See  Shipping,  ^=5>54. 

HARBOR  SALVAGE. 

See  Salvage,  ^=»26. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  4=31068, 1073;  Crimina] 
Law,  €=s»1166-1177. 

HARRISON  ACT. 

See    Customs  Duties^   ^=»121,    134;    Internal 
Revenue,  ^=s>2;   Poisons,  ^=»4,  9. 

HEPBURN  ACT. 

See  Carriers,  ^=^32;   Commerce,  ^=>37,  88. 

HOLIDAYS. 

See  Shipping,  ^=^43. 

HOMESTEAD. 

See  Exemptions. 

HOMICIDE. 

IV.  ASSAULT  WITH  INTENT  TO  KHX. 

^=»92  (r.S.C.O.A.Tei.)  Statement  by  accused, 
after  applying  vile  epithets  to  President  Wil- 
son, that  he  wished  the  President  was  in  hell, 
and  that  if  he  had  the  power  he  would  put  him 
there,  must  be  deemed  a  threat  against  the  Pres- 
ident, in  violation  of  Act  l\b.  14,  1917,  c  64* 
—Clark  V.  United  States,  519. 

HOSTILE  POSSESSION. 

See  Adverse  Possession,  ^=»77. 


HOURS  OF  LABOR. 

See  Master  and  Servant,  ^=>13. 

HUSBAND  AND  WIFE. 

See  Domicile,  ^=»5;   Exemptions,  ^=»50,  104. 

IDENTITY. 

See  Criminal  Law,  «s>33&. 

IMITATION. 

See  Trade-Marks  and  Trade-Names,  ^=»70. 

IMMIGRATION. 

See  Aliens,  ^s»40,  58. 

IMPORTS. 

See  Customs  Duties. 

INCOME  TAX. 

See  Internal  Revenue,  ^=^9. 

INDIANS.. 

See  Criminal  Law,  ^=>1169;    Judgment,  ^=9 
739;    Public  Lands,  ^=s>6;    Stotes,  ^=»5. 

<S=»I5(1)  (U.S.C.C.A.Okl.)  Where  several  heirs 
of  an  Indian,  in  whose  name  an  allotment  had 
been  made  afte^  his  death,  validly  conveyed 
their  shares,  they  had  no  interest  in  the  extent 
of  their  shares,  and  cannot  attack  a  decree  sus- 
taining the  conveyance,  on  the  ground  that  it 
was  erroneous  in  awarding  too  large  a  share  to 
one  of  the  heirs.— Harris  v.  Bell,  345. 
<©=>I5(1)  (U.S.C.C.A.Okl.)  Under  Act  May  27, 
1008,  §  1,  where  Secretary  of  the  Interior  con- 
ditionally consented  to  a  full-blood  Cherokee*s 
alienation  of  her  allotment,  and  reserving  right 
to  dispose  of  proceeds  of  the  sale  with  uie  ap- 
proval of  the  Indian  superintendent,  invested 
proceeds  in  other  lands,  wnich  were  conveyed  to 
allottee  with  restriction  against  alienation  prior 
to  1931,  date  fixed  in  the  act  such  restriction 
was  valid. — United  States  v.  Law,  354. 

Where  the  Secretary  of  the  Interior  removed 
restrictions  against  sale  of  the  allotment  of  a 
full-blood  Cherokee  and,  reserving  right  to  dis- 
pose of  the  proceeds,  re-invested  same  in  other 
property,  which  was  conveyed  to  allottee  with  a 
valid  restriction  a^rainst  alienation,  the  United 
States  may  maintain  a  suit  to  cancel  a  mortgage 
executed  by  the  allottee  and  a  sheriflTs  deed 
transferring  the  property  .—Id. 
^=>i5{2)  (U.S.O.C.A.Okl.)  Act  AprU  26,  1906, 
§  22,  declaring  that  all  conveyances  by  heirs 
who  are  full-blood  Indians  shall  be  subject  to 
approval  of  Secretary  of  Interior,  under  such 
rules  and  regulations  as  he  may  prescribe,  ap- 
plies where  allotment  was  not  made  to  Indian 
then  living,  but  in  name  of  one  who  had  died, 
for  benefit  of  his  heirs.— David  v.   Youngken, 

<S=»I5(2)  (U.S.C.C.A.Okl.)  Full-blood  heirs  of  a 
deceased  enrolled  citizen  of  one  of  the  Five 
Civilized  Tribes,  on  whose  account  an  allotment 
was  selected  after  his  death  by  an  administra- 
tor or  by  the  Dawes  Commission,  take  subject 
to  the  restriction  in  Act  May  26,  1906,  $  22, 
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requiring  conveyances  to  be  approved.— Harris 
V.  Bell,^. 

Where,  under  ori^nal  Creek  Agreement  (Act 
March  1,  1901)  $  28,  supplemental  Creek  Agree- 
ment (Act  June  30.  1902)  §  7,  and  Appropria- 
tion Act  March  3,  1905,  allotment  was  made  by 
Dawes  Commission,  and  name  of  a  full-blood 
Creek  Indian,  bom  in  1903,  enroUed  on  June  10, 
1905.  who  died  on  June  22d  of  that  year,  the 
provisions  of  Act  April  26,  1906,  $fi  6,  19,  im- 
posing restrictions  on  alienations  by  allottees, 
do  not  apply;  but  section  22,  declaring  that  ail 
conveyances  made  by  heirs  who  are  full-blood 
Indians  shall  be  subject  to  approval  of  the 
Secretaiy  trf  the  Interior,  governs.— Id. 

Act  May  27,  1908,  has  a  prospective  eflfect, 
and  is  inapplicable  to  conveyances  made  before 
its  enactment;  hence  the  Secretary  of  the  In- 
terior may,  after  the  passage  of  Act  May  27, 
1908,  approve,  under  Act  April  26,  1906,  §  22, 
a  previously  executed  conveyance  by  a  full-blood 
Indian  heir.— Id. 

<©=>I9  (U.S.C.C. A.Mont.)  Rev.  St.  $  2117 
(Comp.  St  1916,  S  4107),  providing  penalty  of 
$1  a  head  for  grazing  horses,  mules,  or  cattle 
on  land  of  any  Indian  or  Indian  tribe,  applies 
to  sheep;  such  animals  being  within  intent  of 
statute  and  included  in  general  term  "cattle."— 
United  States  v.  Ash  Sheep  Co.,  608. 
<g=>28  (U.S.C.CA.Okl.)  Where,  on  statehood, 
county  court  of  Oklahoma  county  acquired  juris- 
diction of  minor  heirs,  of  guardianship  proceed- 
ings, and  of  subject-matter,  consisting  of  allot- 
ment of  deceased  Indian,  field,  that  such  court 
had  jurisdiction,  under  Act  May  27,  1908,  §§ 
6,  9,  to  consent  to  sale  of  full-blood  heir's  in- 
terests, although  probate  court  of  county  in 
which  allottee  resided  and  died  had  power,  un- 
der Comp.  Laws  Okl.  1909,  §  5142,  to  acquire 
jurisdiction  of  settlement  of  allottee's  estate.— 
Harris  v.  Bell,  345. 

<^=>35  (U.S.C.CA.Okl.)  Act  March  1,  1895. 
forbidding  the  introduction  of  intoxicating  liq- 
uor into  the  Indian  Territory,  as  limited  to  in- 
terstate commerce  by  the  Oklahoma  Enabling 
Act,  is  not  unconstitutional,  as  discriminating 
between  the  states  in  respect  of  trade  and  com- 
merce in  intoxicating  liquors.— Warren  v.  Unit- 
ed States,  261. 

<©=»38(1)  (U.S.C.C.A.Okl.)  In  a  prosecution 
for  introducing  liquor  from  without  the  state 
into  an  Oklahoma  county,  which  was  formerly 
in  Indian  Territory,  evidence  held  sufficient 
to  warrant  submission  of  the  case  to  the  jury. 
-Hudson  V.  United  States,  491. 

INDICTMENT  AND  INFORMATION. 

See    Criminal    Law,    ^=>1186;     Internal   Rev- 
enue, «=»47;    Post  Office,  «=>48. 

V.   REQUISITES  AND  SUFFICEBNCT 
OF  ACCUSATION. 

<g=>  M  I  (1)  (U.  S.  C.  C.  A.  Mich.)  An  indictment 
charging  the  unlawful  selling  of  intoxicating 
liquor  to  soldiers  in  uniform,  in  violation  of  Act 
May  18,  1917,  c.  15,  fi  12,  is  sufficient,  though 
it  did  not  negative  exceptions  which  Secretary 
of  War  is  authorized  to  prescribe  as  to  sale 
of  liquor  at  any  military  station,  etc.,  for 
medicinal  purposes;  it  appearing  that  sales 
were  made   outside   any   military   reservation. 


and  it  not  beinjr  shown  that  any  excn^docs 
had  been  prescribed.- Young  v.  United  Sutn, 
133 

«&=;MI(2)  (U.S.aCJLMich.)  Where  a  stat^rf 
defining  an  offense  contains  exceptions  lb  the 
enacting  dause,  an  indictment  found  uciit-r  it 
must  aver  that  defendant  is  not  within  sua 
exceptions. — ^Breitmayer  v.  United  States,  liT. 

INDORSEMENT. 

See  Bills  and  Notes,  ^=>296. 

INFANTS. 

See  Apprentices;  Citizens.  ^=:»9;  Domicile.  ^ 
5;  Guardian  and  Ward;  Master  and  Serv- 
ant, ^=>228. 

I.  DISABHiITIES  IH  OEHEBAI.. 

«=>9  (U.S.C.C.A.N.Y.)  A  minor  diild  may  be 
emancipated  by  its  parent's  consent  expn^w  cr 
implied.— Delaware,  L.  &  W.  R,  Ok  ▼.  Petrow- 
sky,  570. 

"Emancipation"  of  minor  child  bj  its  pareK 
involves  an  entire  surrender  <^  the  right  to  tte 
care,  custody,  and  earnings  of  shk^  chilii.  as 
well  as  a  renunciation  of  parental  duties.— Id. 
<S=»IO  (U.S.C.CAJ^.Y.)  It  is  weU  settled  that 
the  marriage  of  a  minor  with  his  father  &  ros- 
sent  works  an  emancipation,  the  reason  be^ar 
that  his  new  relation  is  inconsistent  with  sck* 
jection  to  the  control  and  care  of  the  father.— 
Delaware,  L.  &  W.  R.  Co.  v.  Petrowaky,  570l 

INFORMATION. 

See   Indictment  and   Information. 

INFRINGEMENT. 

See  Patents,  ^=»238-327;  Trade-Marks  asd 
Trade-Names,  ^=»96. 

INJUNCTION. 

See  Appeal  and  Error,  ^=»1175;  Bankrupt- 
cy, «=»217;  Corporations.  e=>lS&,  201.  3T4. 
584;  Eminent  Domain,  ^=:>187;  Judgment. 
^=»739;    Telegraphs  and  Telephones.  0=^11 

II.  SinSJEGTS   OF  PROTECTIOH  AI9 
REUEF. 

(B)    Property,    ConTeTmaees,    am4    Ibcbb- 
brancea. 

^=s>48  (U.S.C.C.A.Ala8ka)  Where  defendant  re- 
peatedly trespassed  on  island  in  which  plaii- 
tiff  had  leasehold  interest,  and  which  he  Q*n! 
for  propagation  of  foxes,  and  damages  for  «ub- 
sequentiy  threatened  trespasses  would  be  dift- 
cult  of  ascertainment,  plaintiff  is  entitle  U> 
injunction,  although  not  to  damages,  as  defend- 
ant  previously  merely  removed  his  own  foie* 
from  the  island.— Whelpley  v.  Grosrold.  4tf. 

Vn.  VIOLATION  AND  PUNI8H1CE1IT. 

«=»223(1)  (U.S.C.CJI.N.Y.)  AcU  of  defendtiit 
helet  a  contempt,  as  in  violation  of  an  injaac- 
tion.— Brad  street  Co.  v.  Bradstreet's  Colkctioa 
Bureau,  156. 

<©=>230(1)  (U.S.C.C.A.N.Y.)  A  proceeding  hi  t 
civil  suit,  by  an  order  requiring  defendtnt  t* 
show  cause  why  it  should  not  be  punished  6>r 
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contempt,  for  violatioii  of  an  injunction  pre- 
viously issued  therein,  AeW  one  for  civil  and  not 
criminal  contempt.— Bradstreet  Co.  v.  Brad- 
btreet's   Collection   Bureau,   156. 

Where  defendant  in  a  civil  suit  in  fact  ap- 
pears in  response  to  an  order  to  show  cause 
why  it  should  not  be  punished  for  contempt  for 
violation  of  an  injunction,  the  court  is  not 
limited  in  granting  relief  by  the  prayer  of 
complainant. — Id. 

<S=>230(4)  (U.S.C.O.A.N.Y.)  An  order  made  in 
a  civil  suit,  declaring  certain  acts  of  defend- 
ant to  be  a  contempt,  as  in  violation  of  an 
injunction  previously  issued  therein,  held  in 
fact  a  decree  upon  a  contempt.— Bradstreet  Co. 
V.  Bradstreet's  Collection  Bureau,  156. 

IN  REM. 

See  Shipping,  ^=»51. 


See   Bankruptcy;    Corporations,   ^=»349;    Be- 
'    >19;    "~ 


INSOLVENCY. 

.cy ;    Corporations, 
ceivers,  <8=>19;    Taxation,  (Ss»843. 

INSPECTION. 

See  Railroads,  4S=»229;    Shipping,  ^=s>42. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «S3781,  829;  Trial, 
<8=>203. 

INSURANCE. 

See  Conspiracy,  €=»30;  Evidence,  ^=»417;  Ex- 
emptions, ^=»50-104;  Judgment,  ^=»683; 
Shipping,  ^=954. 

XX.  MUTUAI*  BENEFIT  INSURANCE. 

(B)  Tl&e  Contraot  In  General. 

«=>728  (U.S.C.C. A.Kan.)  Assignment  of  certifi- 
cates of  a  fraternal  benefit  society  held  valid.— 
The  North  American  Union  v.  Hart,  460. 

INTENT. 

See  Negligence,  ^=>13;   Statutes,  ^=>212,  263. 

INTEREST, 

See  Canals,  ^=»21;  Collision,  4S=»130;  Dam- 
apes,  ^=s>67;  Mortgages.  ^=»310;  Principal 
and  Surety,  <©=s>82;  Railroads.  «=>18,  154; 
Shipping,-  ^=»27,  49;  Taxation,  ^==>843; 
Usury. 

m.   TIME  ANB  COMPUTATION. 

<g=>53  (U.S.C.C.A.Masa)  Rule  30  for  Circuit 
Court  of  Appeals  for  First  Circuit  (150  Fed. 
XXXV,  79  O.  C.  A.  xxxv)  applies  only  to  decrees 
which  are  affirmed,  and  not  to  substantially 
modified,  decrees;  therefore,  where  decree  in 
favor  of  receivei:  of  national  bank  against  presi- 
dent, on  account  of  latter^s  negligence  in  failing 
to  guard  against  peculations  of  bookkeeper,  was 
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substantially  reduced  on  appeal,  interest  was 
properly  denied.— Dresser  v.  Bates,  541. 

INTERNAL  REVENUE. 

See  Poisons,  ^=»9. 

«=»2  (U.S.C.C.A.MO.)  Act  Jan.  17.  1914,  c.  10, 
f  1,  imposing  an  internal  revenue  tax  on  smok- 
mg  opium  made  in  the  United  States,  and  pro- 
hibiting its  manufacture,  except  by  citizens 
who  have  given  bond,  held  constitutional.— Lee 
Mow  Lin  v.  United  SUtes,  656. 
«=»©  (U.S.C.C.A.Tex.)  A  terminal  railway  com- 
pany organized  bv  four  other  companies  which 
owned  its  stock  though  not  organized  for  prof- 
it is  subject  to  the  Corporation  Excise  Tax 
Act  of  August  5,  1909.— Houston  Belt  &  Ter- 
minal Ry.  Co.  V.  United  Stotes,  173. 

Interest  payments  of  railway  companies 
which  orgaxuzed  and  purchased  stock  of  a  ter- 
minal railway  company  on  account  of  mortgage 
given  by  such  terminal  company  held  part  of 
terminal  company's  income  for  purpose  of  de- 
termining the  amount  of  its  tax  under  the  Cor- 
poration Excise  Tax  Act  of  August  5,  1900. 
-Id. 

<3=>47  (U.S.C.C.A.Ark.)  In  a  prosecution  for 
carrying  on  the  business  of  a  retail  iiquor  deal- 
er by  selling  and  offering  for  sale  distilled 
spirits  without  having  paid  the  special  United 
States  gorernment  tax  as  required  by  law, 
evidence  held  sufficient  to  sustain  the  convic- 
tion.—Ketchum  V.  United  States,  279. 
^=s>47  (U.S.C.C.A.MO.)  An  indictment  charging 
an  alien  with  engaging  in  the  manufacture  of 
smoking  opium,  m  violation  of  Act  Jan.  17, 
1914,  c.  10,  §  1,  need  not  aver  that  defendant 
had  not  given  a  bond  as  required  of  manufac- 
turers who  are  citizens.— Lee  Mow  Lin  v.  Unit- 
ed States.  656. 

INTERNATIONAL  LAW. 

See  Aliens. 

<e=>8  (U.S.C.C.A.N.Y.)  Courts  of  the  United 
States  will  not  adjudicate  upon  the  validity  of 
the  acts  of  a  foreign  nation,  performed  in  its 
sovereign  capacity  within  its  own  territory.— 
Hewitt  V.  Speyer,  437. 

«=»I0  (U.S.C.C.A.N.Y.)  A  foreign  nation  by 
bringing  an  action  in  a  court  of  the  United 
States  against  a  debtor  held  not  to  waive  its 
immunity  as  a  sovereign  from  suit  by  other  par- 
ties nor  to  vest  the  court  with  jurisdiction  to 
substitute  another  defendant  by  interpleader. — 
Kingdom  of  Roumania  v.  Guaranty  Trust  Co. 
of  New  York.  411. 

A  foreign  nation  at  war  which  makes  con- 
tracts in  tne  United  States  for  supplies  or  equip- 
ment for  its  armies  does  not  thereby  divest  it- 
self of  its  sovereign  character  and  become  sub- 
ject to  suit  as  a  private  individual.— Id. 

INTERPLEADER. 

See  International  Law,  ^=»10. 

INTERSTATE  COMMERCE. 

See  Commerce. 
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INTOXICATING  LIQUORS. 

See  Criminal  Law.  <S=»556,  1160.  1209:  In- 
dians. <S=>35,  38;  Indictment  and  Informa- 
tion. €=>lll;  Internal  Revenue,  <S=>47; 
States,  ^=»5 


See  Patents. 


INVENTION. 
JUDGES. 


See  Wills,  <&=»602. 

rV.  DISQUAUFICATION  TO  ACT. 

«g=>47(l)  aJ.S.C.C.A.nawaii)  That  the  justices 
of  the  Supreme  Court  of  Hawau,  as  individuals, 
appointed  a  trustee  under  a  power  conferred  by 
will,  held  not  to  disqualify  them,  sitting  as  a 
court,  to  entertain  an  appeal  in  a  suit  mvolving 
the  validity  of  the  appointment.— In  re  Bishop  s 
Estate.  281. 

JUDGMENT. 

See  Equity.  <S=>430 ;   Interest,  <S=5>53. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  spcrfic  topiCT. 
For  review  of  judgments,  see  Appeal  and  i^.rror. 

Vn.  ENTRY,  BECORD,  AND  DOCK- 
ETING. 

<ft=>273(2)  (U.S.C.CA.I11.)  Where  the  failure 
of  the  clerk  to  enter  judgment  in  the  first  place 
in  accordance  with  the  court's  direction  was  a 
mere  omission,  it  may  be  corrected  by  the  en- 
trv  of  judgment  nunc  pro  tunc— United  States 
V.  Chicago  &  A.  R  Co..  273. 

XI.  COLLATEBAI.  ATTACK. 
(B)  Grounda. 
«=»504(1)  (U.S.C.CA.Hawaii)  Where  court  has 
jurisdiction  of  subject-matter  and  of  parties,  ite 
judgment  cannot  be  collateraUy  attackedou 
ground  of  any  defect  or  irregularity  in  proceed- 
ing—Kalehua  V.  Clark,  628.  ,  .^  ^ 
to505  (U.S  C.OA.Hawaii)  Where  circuit  court 
of  Hawaii,  after  setting  aside  dwiree  in  divorce 
suit  against  defendant,  who  had  consented  to 
hearing,  rendered  second  decree  agamst  him 
without  notice,  such  action  was  mere  irregular- 
ity, which  did  not  render  decree  void  and  ^n  it 
to  collateral  attack.— Kalehua  v.  Clark,  628 


efit  certificates  were  issued  to  the  plaiBt&  hek 
conclusive  of  the  validity  of  the  certi&at^  i? 
against  a  succeeding  society,  whici  was  pr.^j 
in  estate  with  its  asagnor.— The  North  Arafh 
can  Union  v.  Hart,  460. 

^s»683  (U.S.C.C.A.Neb.)  Judgment  aS-wm 
elevator  company  to  recover  against  rmiiwii 
company  for  elevation  of  grain  under  ccMni 
providing  for  pajrment  is  not  eondoaTe  as  tp 
right  of  assignee  of  contract  to  recoTer  tc 
such  services,  the  facilities  bein^  within  Ist^ 
state  Commerce  Act,  where  at  tune  of  iti  r<^ 
dition  it  appeared  there  was  a  tariff,  duly  t\-i 
prescribing  rate  for  such  services,  bot  wh::2 
was  thereafter  canceled. — Omaha  Elerator  C-a. 
V.  Union  Pac.  R.  Co.,  61. 

(C)  Matters  Coaelvde^ 

<S=s>724  (U.S.C.CJLTex.)  Where    jodgmat  ac 
creed  superior  titie  to  timber  lands  in  oil  ««b- 
pany  as  against  lumber  company,   and  Imsber 
company  was  directed  to  pay  over  fond  colkrtfti 
to  pay  for  timber  cut  and  snbseqnent  jadgmfsi 
in  suit  in  which  lumber  company   was  doc  i 
party  decreed  on  ground  of  fraud,  title  to  1*m 
and  timber  in  state  as  against  oU  company,  stip 
was  entitled  to  the  fund. — Houston  CHI  O  <k 
Texas  V.  State  of  Texas,  5S8. 
<$=>736  (U.S.C.CJLPa.)  Decree  finding  nflwai 
company  liable  for  failure   of  canal  compu?, 
which  it  controlled,  to  make  sinking  fund  aww- 
priations  as  required  by  mortgage  given  to  i»- 
cure  bonds,  and  which  ordered  railroad  compaEy 
to  make  payments  to  sinking  fund,  was  not  co^ 
elusive  adjudication  as  to  distribution  of  sm 
fund ;   the  sinking  fund  not  then  being  in  exig- 
ence.—Brown  V.  Pennsylvania  R-  Co.,  529. 
<g=>739  (U.S.C.OJLMont.)  In     suit     to    eojoi: 
trespass  on  lands  ceded  by  Indians  to  TnitK 
States,  decree  denying  damages  claimed  aader 
Rev.  St.  §  2117  (Comp.  St.  1916,  {  410<»,  • 
ground  of  want  of  jurisdiction,  is  in  no  way  c*«- 
clusive  against  right  of  United  States  to  r«ww 
such  damages,  though  court  in  that  proceftfiat 
expressed  its  opinion  that  they  were  not  Jt^v^^ 
able.— United  States  v.  Ash  Sheep  Co^  6(K 
<S=>739  (U.S.C.CA.Tfex.)  Judgment  MM  BotM^ 
judication  against  right  of  state  to  recorer  irea 
oil  company  value  of  timber  cut  by  one  wt  ■ 
party  to  action ;   state's  titie  having  been  kke. 
superior.— Houston  OU  Co.  of  Texas  v.  State  rf 
Texas,  588. 


Xnr.   OOHCIiUSIVENESS   OP   ADJUDI- 
CATION. 
(B)  Peraona  Concladed. 
^=s>68l     (U.S.C.C.A.Tenn.)    Judgment    against 
plaintifTs    predecessor,    denying    recovery    on 
bonds  on  ground  that  town  issuing  them  was 
defectively  incorporated,  is  not  conclusive  ad- 
judication that  subsequently  incorporated  a^ 
by  same  name  did  not  assume  liability  of  such 
bonds.-Beyer  v.  City  of  Athens,  Tenn.,  83. 
<g=>682(2)   (U.S.C.C.A.Tenn.)  Judgment  in  state 
court,  brought  by  plaintiff's  predecessor,  which 
denied  recovery  on  bonds  issued  ?y  Purported 
Tennessee  municipality,  on  ground  that  it  had 
not   been  vaUdly   organized,   is    conclusive    on 
plaintiff,  who  took  bonds  with  noUce  of  judg- 
ment-Beyer V.  City  of  Athens,  Tenn.,  83. 
<d=s>683  (U.S.C.C.AJKan.)  Judgments  against  a 
fraternal  benefit  society,  pursuant  to  which  ben- 


XVn.  FOREIGN  JUDOMENTS. 

<S=»828(3)  (U.S.C.aA.Ga.)  Federal  .  ^ 
court,  condemnation  in  state  court  hanng  wwi 
unsuccessful,  held  without  jurisdiction  to  fflW^ 
tain  proceedings  for  condemnaUon  <rf  «»as 
for  telegraph  line  on  raUroad  s  right  oiim-' 
Western  Uni(m  Telegraph  Co.  v.  Loaisnlie  a 
N.  R.  Co.,  335. 

JUDICIAL  SALES. 

See  Guardian  and  Ward.  «=>7^111;  Beini»- 
ders,  ^»16. 


JURISDICTION. 


See  Admiralty.  <S=>1-12;    Appeal  and  Emr, 
iS=>185,  854;  Courts. 
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JURY. 

II.   RIGHT  TO   TRIAIi  BY  JXJItY. 

<g=>3l(3)  (U.S.C.CJLArk.)  Transfer  of  an  ac- 
tion at  law  to  the  equity  side,  and  its  trial  as 
a  suit  in  e9uity,  resulting  in  the  denial  to  de- 
fendant of  Its  right  of  triai  by  jury,  held  error. 
— Special  School  Dist.  of  Ashdown,  Ark.,  v. 
Jones,  510. 

KNOWLEDGE. 

See  Public  Lands.  <$=>120. 

LABORERS. 

See  Aliens,  4=>40,  58. 

LACHES. 

See  Equity,  <8=»72. 

LANDLORD  AND  TENANT. 

See  Public  Lands,  ^=»7. 

m.  LANDLORD'S   TITLE  AND  BE- 

VERSION. 

(B)   BSstoppel  of  Tenant. 

^=s>6l  (n.S.G.G.A.Ga.)  A  tenant  is  estopped 
from  disputing  his  landlord's  title.— Western 
Union  Telegraph  Co.  v.  Louisville  &  N.  B.  Co., 
335 

LAW  OF  NATIONS. 

See  International  Law. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  ^=»1007. 

LEASE. 

See  Landlord  and  Tenant 

LICENSES. 

See  Receivers,  ^=s>153. 

n.  IN  RESPECT  OF  REAL  PROP- 
ERTY. 

«=>5I  (U.S.O.O.A.Ga.)  One  who  occupies  land 
permissively  is  estopped  from  disputing  the 
title  of  his  licensor,  and  must  surrender  posses- 
sion before  he  can  assume  a  hostile  attitude.— 
Western  Union  Telegraph  Ca  v.  Louisville  & 
N.  R.  Co.,  335. 

LIENS. 

See  Mechanics*  Liens. 

LIFE  ESTATES. 

See  Guardian  and  Ward,  ^s»lll;  Remainders, 
<9=»16;  Wills,  «=»e34. 

LiMiTATiON  OF  ACTIONS. 

See  Adverse  Possession. 

LIMITATION  OF  CLAIMS. 

Sm  Patents,  «=>16S-178. 


LIMITATION  OF  LIABILITY. 

See  Carriers,  «s»218. 

LIVE  STOCK. 

See  Carriers,  <e=»37,  218. 

LOANS. 

See  Gaming,  4=»21. 

LOCAL  BOARD. 

See  Army  and  Navy,  ^=:»20. 

LOGS  AND  LOGGING. 

See  Judgment,  ^=»724,  739;  Money  Paid,  ^s»l. 

LOOKOUTS. 

See  Collision,  ^=»77. 

MACHINERY. 

See  Master  and  Servant,  0s>lO3,  209. 

MALICE. 

See  Malicious  Prosecution,  ^=»23. 

MALICIOUS  PROSECUTION. 

n.  WANT   OF   PRORABLE   CAUSE. 

«=>I5  (U.S.C.O.A.Pa.)  To  sustain  action  for 
malicious  prosecution,  plaintiff  must  establish 
that  defendant  had  no  probable  cause  for  insti- 
tuting the  prosecution  independent  of  any  ques- 
tion of  malice.— Remington  Typewriter  Co.  v. 
Nolan,  647. 

^=923  (U.S.C.CA.Pa.)  Proof  of  malice,  express 
or  imi)lied,  actuating  defendant's  representative 
to  institute  a  criminal  prosecution  against  plain* 
tiff,  will  not  establish  want  of  probable  cause.— 
Remington  Typewriter  Co.  v.  Nolan,  647. 
<8=>24(3)  (U.S.C.O.A.Pa.)  That  criminal  pros- 
ecution against  plaintiff  instituted  by  defendant 
was  dismissed  because  of  failure  of  defendant, 
the  prosecutor  therein,  to  appear  at  trial,  rais- 
es no  presumption  of  want  of  probable  cause 
which  will  relieve  plaintiff  of  the  burden  of  es- 
tablishing want  of  probable  cause  in  an  action 
for  malicious  prosecution.— Remington  Type- 
writer Co.  V.  Nolan,  647. 

V.  ACTIONS. 

<©=5>7I(2)  (IJ.S.O.C.A.Pa.)  In  action  for  damag- 
es for  malicious  prosecution,  evidence  held  in- 
sufficient to  carry  to  the  jury  question  of  want 
of  probable  cause,  but  to  establish  that  defend- 
(mt  had  probable  cause  for  instituting  the  pros- 
ecution.—Remington  Typewriter  Co.  v.  Nolan, 
647. 

MANUFACTURES. 

See  Patents,  ^=s>327. 

MARITIME  LIENS. 

See  Shipping,  4e=»183. 

MARRIAGE. 

See  Domicile,  ^=>5;   Infants,  ^s»10. 


Digitized  by  VjOOQIC 


Maates 


162  C.  C.  A.  BEPOETS 


&1 


MASTER. 

See  Sbipping,  ^=>62. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error.  ^263,  10^  j  Appren^ 
tices;  Commerce,  «=^;  ^^'^^^^u^^'- 
Mortgages,  «S=>209;    Public  ]Unds,  j^l^; 

^  Shippini,  «=>84,  86,  110;  Trial.  <^203; 
Witnesses,  ^=>275. 

I.  THE  BIXATION. 
(B)   Statutory  Rerulatlon. 
<ft=s>l3  (U.S.C.OA.Minn.)  Perils  when  a  rail- 
^Td  te  egraph  operator  was  oif  duty  daily  fceW 
sXienti^y  l^g  to  aflford  B^jjstantial  r^st^  luid 
not  to  be  counted  as  periods  of  l^r.  under 
Hours  of   Service  Act  March  4,   lw7,  i  -^ 
United   States  y.  Minneapolis,   St.  F.  &  o.  »• 

^^^ilr^d  ttfe^aph  officejieW,  V°de^«;f/\\*! 
shown,  to  be  one  -operated  only  dunng  lAe 
daytime,"  within  the  meaning  of  Hours  of  Serv- 
ice Act  March  4,  1907.  I  2.-Id. 

ni.  MASTER'S  I-IABIMPY  POB  »- 
*  JURIES  TO   SEBVAHT. 

(B)  TooU,  Mmchlnery,  Appltances,  «»d 
Pl«o#«  for  l¥orlc. 


<8=>I03(1)  (U.S.C.C.A.Idaho)  It  is  the  jondd- 
^ble  duty  of  an  employer  to  furnish  suffi- 
cient  and  safe  materials,  machinery,  or  other 
means  by  which  service  is  to  be  P/^^jm^, 
and  to  keep  them  in  rfPMr  and.  qrder.-Con- 
sr.lidated    Interstate-Callahan    Mining    Co.    v. 

Si>*l'29(lV'(u!s.C.C.A.N.Y.)  Where  two  concur- 
ri^  causes  contribute  to  an  injury  to  a  servant, 
the  fact  that  the  master  may  not  be  responsible 
fo?  one  of  them  does  not  absolve  him  from  lia- 
bility for  the  other  for  which  he  is '««Pon8ible  -- 
DeSiware.  L.  &  W.  R.  Co.  v.  Petrowsky,  670. 

(D)  WarntnK  aad  Iiiiitrnctln»  Servant. 
fi=>l55(2)  (U.S.C.C.A.Neb.)  Packing  cpmpa^ 
k^d  not  neeligent  in  failing  to  warn  adult  em- 
Sfoy^  of  Sderable  experTence  of  the  objdous 
danger  of  his  fingers  catching  in  endless  earner 
which  was  part  of  meat-pressing  mf  <^hine.  when 
Tarr^er;  whkh  was  made  of  wooden  slats  at- 
tached'to  chains,  passed  over  wheela  at  end  of 
machine  in  such  manner  as  to  open  slats.— Mor- 
ris &  Co.  V.  Pechenka,  11. 

(B)  Fellow  Serraat*. 
te>l85(15)  (U.S.C.C^.Tdaho)  Where  Jnmhcr 
T?M  loaded  on  mill  cars  by  one  gang  of  men, 
Ld  cars  were  moved  by  another  gang,  negU- 
rence  in  loading  the  lumber  cannot,  as  to  sec- 
ondlaS^;  be  deemed  negligence  of  feUow  serv- 
ant  l>ut  must  be  deemed  failure  of  defendant 
master  to  furnish  second  gang  with  reasonabW 
Mfe  Dla^  in  which,  or  reasonably  safe  aPPlj: 
ISceswi^  which,  to  work.-Sundin  v.  Edward 

»8t(18)^(U.s'aC.&^^  Zone)  Where 
S^ntiUmember  of  one  of  several  gangs  engag- 
ed in  loading  cargo  in  a  vessel,  was  injured  by 
fall  of  a  hafch^ver  which  had  been  plfced  in 
position  by  some  of  laborers  ^gaged  with  him. 


and  fall  resulted,  not  from  breaking  of  •oppert- 
ing  beam,  but  from  failure  of  those  piaon;  tt  a 
position  to  make  it  firm  by  the  use  pt  ^f^^ 
or  blocks,  negligence  was  that  of  plaintiffs  .*i- 
low  servants,  for  which  the  owner  of  the  Tt«- 
sel  was  not  liable.— Pacific  Mail  S.  S.  Co.  v. 
Beneby,  514.  ^    „,^     ^ 

<S=>I88  (U.S.C.CJLIdaho)  Whether  one  «rr- 
ant  is  a  fellow  servant  of  another  does  ^^^ 
pend  upon  particular  rank  he  sustains  to  tfcit 
other  in  service,  but  specific  character  of  act 
performed.— Consolidated  Interstate-Callahaa 
Mining  Co.  v.  Witkouski,  67. 
<g=>l90(9)  (U.aC.C.A.Idaho)  A  aerrant  fe- 
charging  nondelegable  duty  of  master  to  tw- 
nish  safe  appliances  is  a  "vice  princir*!,  »" 
stead  of  a  "feUow  servant."— Consolidated  I» 
terstato-Callahan    Mining    Co.    v.    Witko«»fc, 

AT 

<S==>I90(14)  (U.S.C.C«A.Idaho)  Where  cable  n«d 
in  mining  hoist  was  removed  and  uacofled  as 
account  of  ite  kinking,  duty  of  ,ti^rte« 
clutch-holt  for  properly  adjusting  clutch-Da«l 
to  drum,  so  that  host  could  be  safely  operate. 
was  a  nondelegable  duty  of  master,  and  negS- 
gent  failure  of  hoistman  to  tighten  same  b^ 
be  deemed  negligence  of  master. — ConsolidaMd 
Interstate-Caflahan  Mining   Co.    v.   Witkoo*:, 

ftT 

«:i»l93(3)  (U.  S.  O.  C.  A,  Mo.)  Where  railr«^ 
company  transported  rock  from  <?emeiit  c«^ 
pany's  quarry  to  its  plant,  and  employ<«  m 
railroad  company  who  took  loaded  cars  frm 
and  empty  cars  into  quarry  pit  over  tncn 
of  cement  company  worked  in  conjunctioo  witt 
that  company's  servants  in  loading  and  reaoT- 
ing  cars,  and  all  were  under  direction  of  ct- 
ment  company,  such  employes  though  hired  asd 
paid  by  railroad  company  were  serranU  of  «- 
ment  company  and  fellow  servants  of  »P^«?2 
of  that  company.— Harrell  v.  Atlas  Portiisa 
Cement  Co.,  255. 


OF)  Risks  Assametf  br   ServaMt. 

<©=>203(1)  (U.S.C.C.A.N.T.)  Defenses  ^ol  «» 
tributory  ne^igence  and  assumption  of  nm  i? 
a  servant  are  distinct— Lauria  v.  E.  L  Du  Ftct 
De  Nemours  &  Co«  423. 

<©=>209(1)  (U.S.C.C.A.Idaho)  A  servant  do« 
not  assume  risks  attendant  upon  use  of  d€g^ 
Hve  machinery,  or  other  instruments  with  wte- 
to  do  his  work,  unless  reasonable  care  and  pre- 
caution have  been  exercised  by  master  in  «?- 
plying  such  as  are  safe  for  purpose.— Coc«J- 
dftted  Interstate-Callahan  Mining  Co.  v.  na 

^219(1)  '(U.S.C.C.A.N.Y.)  A  servant  a«w« 
risk  of  dangers  which  are  patent  and  of  «« 
he  has  been  warned.— Lauria  v.  B,  L  Da  r»* 
De  Nemours  &  Co.,  423. 

(G)  Coatrlbatory  Neffltseaee  of  Ser»«st 
iS=>227(l)  (U.S.C.CA.N.T.)  Defenses  otj^ 
tributory  negligence  and  assumptioii  ofnaa^ 
a  servant  are  distinct— Launa  v,  E.  L  Dn  r®- 

De  Nemours  &  Co.,  423.  ^  ^ . 

<|^228(2)  (U.S.C.C.A.N.Y.)  Where  •  P««^ 
vania  mining  company  did  not  post  the  row*  » 
the  Anthracite  Mining  Act  as  required,  abig^ 
17  who  rode  on  a  loaded  mine  car  m  ogy"^ 
to  an  order  given  him  by  one  in  authoTO  «">^ 
not  be  deemed  guilty  of  contributory  ne^ifW" 
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because  be  was  riding  in  violation  of  tbe  act  and 
tbus  precluded  from  recovery. — Delaware,  L.  & 
W.  R.  Co.  V.  Petrowsky,  670. 
<S=>245(3)  (U.S.C.C.A.N.Y.)  Where  employ^  of 
a  Pennsylvania  minine  company  was  injrred 
while  ridingr  on  a  loaded  mine  car  in  violation  of 
Pennsylvania  Anthracite  Mining  Act,  art  12, 
rule  16.  mining  company  must  be  deemed  negli- 

Sent,  where  employ^  rode  upon  loaded  cars  in  obe- 
ience  to  directions  of  superior  employes  whose 
orders  be  was  required  to  obey  and  it  appeared 
that  it  was  the  general  practice  in  the  mine  for 
employes  to  ride  loaded  cars.— Delaware,  L.  & 
W.  R.  Co.  V.  Petrowsky,  570. 

(H)  Aetlons. 

<&=>278(18)  (U.S.C.C.A.N.Y.)  Evidence  consid- 
ered in  an  action  by  a  switchyard  brakeman  for 
injuries,  and  held  to  warrant  a  finding  of  de- 
fendant's negligence.— Erie  R.  Co.  v.  Downs, 
485. 

<8=>285(10)  (U.S.C.O.A.Idaho)  Whether  omis- 
sion to  adjust  dutch-band  of  a  mine  hoist  be- 
fore attempting  to  use  it  was  the  proximate 
cause  of  the  death  of  a  servant  held  under  the 
evidence  for  the  jury.— Consolidated  Inter- 
state-Callahan  Mining  Co.  v.  Witkouski,  67. 
<8=»286(19)  (U.S.C.C.A.Idaho)  Whether  omis- 
sion to  adjust  clutch- band  of  a  mine  hoist  be- 
fore attempting  to  use  it  was  negligent  held 
under  the  evidence  for  the  jury.— Consolidated 
Interstate-Callahan  Mining  Co.  v.  Witkouski, 
67. 

<3=>288(1)  (U.  S.  C.  C.  A.  Idaho)  In  action  for 
death  of  employ^  of  lumber  company,  killed 
when  load  of  planks  fell  from  car  which  em- 
ploy4  and  others  were  moving,  question  of 
employe's  assumption  of  risk  ^W,  under  evi- 
dence, for  jury.— Sundin  v.  Edward  Rutledge 
Timber  Co..  43. 

<8=»289(1)  (U.S.  CCA.  Idaho)  In  acUon  for 
death  of  employ^  of  lumber  company,  killed 
when  load  of  planks  fell  from  car  which  em- 
ploy^ and  others  were  moving,  question  of  em- 
ploye's contributory  negligence  held,  under  evi- 
dence, for  jury.— Sundin  v.  Edward  Rutledge 
Timl)or  Co.,  43. 

«a=>289(20)  (U.S.C.C.A.N.T.)  Evidence  consid- 
ered in  an  action  by  a  switchyard  brakeman 
for  an  injury,  and  held  not  to  show  contributory 
negligence  as  matter  of  law.— Erie  R.  Co.  v. 
Downs,  485. 

«=»289(38)  (U.S.COA.Idaho)  In  an  action  for 
the  death  of  a  miner,  who,  when  the  hoist  com- 
menced to  fall,  grasped  a  projectine  beam  in 
shaft,  from  which  he  slipped  and  fell,  question 
of  contributory  negligence  held  for  the  jury.— 
Consolidated  Interstate-Callahan  Mining  Co. 
V.  Witkouski,  67. 

IV.   UABIUTTBS  FOR  INJURIES  TO 

THIRD  PERSON. 

(C)  Actions. 

<8=»332(1)  (U.S.C.C.A.Pa.)  Evidence  in  an  ac- 
tion for  negligence  of  defendant's  employes 
held  sufficient  to  require  submission  of  the  case 
to  the  jury.— Gehret  Bros.  v.  Rutter,  517. 

MASTERS  IN  CHANCERY. 

See  Equity,  <d=>394,  410. 


MECHANICS'  LIENS. 

See  Estoppel,  e=>6S;  Mortgages,  ^=»151,  183. 

n.  RIGHT  TO  LIEN. 
(D)  Persons  Bntltled  In  General. 

^=s>92  (U.S.C.OA.Ohio)  Where  a  contractor 
before  he  completed  performance  filed  claims  of 
lien,  the  filing  of  such  claims  did  not  amount 
to  an  election  not  to  go  on  with  the  contract, 
but  they  were  merely  precautionary  steps  in  the 
attempted  protection  of  his  rights.— Feick  v. 
Stephens,  321. 

m.   PROCEEDINGS  TO  PERFECT. 

^==>I32(1)  (U.S.C.O.A.Ohio)  Where  a  contractor 
who  had  not  abandoned  work  and  had  not  com- 
pleted performance  at  time  receivers  appointed 
in  creditor's  suit  took  charge  of  owner's  prop- 
erty, finished  work  thereafter,  and  within  four 
months  of  date  of  receivers'  appointment  filed 
his  claim  for  a  lien,  such  claim  must  be  allowed 
under  Gen,  Code  Ohio,  $  8314,  whether  work 
done  after  appointment  of  receivers  be  consid- 
ered unauthorized  or  not.— Feick  v.  Stephens. 
321. 

«=s>l52  (U.S.C.CA.Ohio)  While  ordinarily  a 
mechanics  lien  statement  under  Gen.  Code 
Ohio,  S  8314,  should  give  notice  that  it  has  been 
filed  within  the  statutory  period,  and  while  if 
the  contract  has  been  completed  this  would  ne- 
cessitate some  statement  showing  the  date  of 
completion  to  be  within  four  months  of  filing, 
the  same  rule  does  not  apply  when  completion 
has  been  prevented.— Feick  v.  Stephens,  321. 
«=>I57(5)  (U.S.CCA.Ohio)  Under  Gen.  Code 
Ohio,  S  8314,  a  failure  to  sustain  one  or  more 
items  in  statement  of  account  filed  by  me- 
chanic's lien  claimant  does  not  invalidate  the 
claim  where  the  statement  gave  notice  of  a 
valid  claim. — Feick  v.  Stephens,  321. 

VII.  ENFORCEMENT. 

<9=5>279  (U.S.C.O.A.Ohio)  A  contractor's  aban- 
donment of  a  contract  will  not,  where  a  me- 
chanic's lien  is  asserted,  be  presumed,  but  must 
be  established  by  evidence.— Feick  v.  Stephens, 
321 

MEETINGS. 

See  Corporations,  ^=»201. 

MERGER. 

See  Corporations,  ^=»584. 

MILITIA. 

See  Army  and  Navy,  ^=»20,  40:  Criminal  Law, 
<©=5>315. 

MILK. 

See  Food,  «=>%,  21. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  ^=»190,  228,  245,  285, 
286,  280;  Public  Lands,  <S=»120. 

I.  PtnSUC  MINERAIi  LANDS. 
(B)  Loimtlon    and    Aoqulsitlom    of    Claims. 

<8=5>I7(1)  (U.S.C.C.A.Cal.)  Public  lands  are  not 
loca table  or  enterable  as  mineral  lands  until 
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discovery,  and  mere  information  that  they  may 
be  valuable  for  oil  purposes  is  not  a  discovery. 
—Southern  Pac.  Co.  v.  United  States,  19. 

U.  TITIiE,  GOHVETANCES,  AND  COK- 

TBACTS. 

(A)  Rlflrhts  and  Remedies  of  Ovpners. 

«ft=»49  (U.S.C.C.A.Ky.)  Where  the  ownership 
of  minerals  underlying  land  has  been  separat- 
ed from  that  of  the  surface,  possession  of  the 
latter  does  not  necessarily  carry  with  it  pos- 
session of  the  minerals. — Kentucky  Block 
Cannel  Coal  Co.  v.  Sewell,  74. 

The  mining  of  coal  by  the  grantee  of  the 
surface  of  the  land  held  not  to  give  him  pos- 
session or  title  to  oil  and  gas  deposits  as 
against  a  prior  grantee  of  the  mineral  rights. 

MINORS. 

See  Infants. 

MISTAKE. 

See   Shipping,  ^s»49. 

MODIFICATION. 

See  Appeal  and  Error,  ^=»1149. 

MONEY  LENT. 

See  Gaming,  ^=»21. 

MONEY  PAID. 

«S=»I  (U.S.C.CA.Tex.)  Where  appellants  recov- 
ered fund  representing  timber  cut  from  land  to 
which  state  had  superior  title,  appeUants  are 
not  entitled  to  any  credit  for  recovery  of  such 
fund;  expenditures  having  been  made  volun- 
tarily.—Houston  Oil  Co.  of  Texas  v.  State  of 
Texas,  688. 

MOOT  QUESTIONS. 

See  Bankruptcy,  ^=>217. 

MORTGAGES. 

See  Appeal  and  Error.  ^=>1073;  Canals,  ^=» 
21;  Corporations^  ^=»642;  Railroads,  ^=> 
169;    Usury,  <5=>2. 

I.  REQUISITES  AND  VAUDITT. 

(A)  Nature  and  Besentlals  ef  ConTeyaneei 
aa  Seearlty. 

i®=>2  (U.S.C.C.A.Miss.)  Where  notes  and  trust 
deed  securing  them  were  executed  in  state  of 
borrower's  residence,  and  forwarded  with  draft 
attached  for  amount  of  loan  to  residence  of 
lender,  where  they  were  delivered  on  payment 
(it  draft  deed  of  trust  and  notes  did  not  be- 
come effective  until  delivery,  so  that  contract 
was  consummated  in  state  of  lender's  resi- 
dence.—George  V.  Oscar  Smith  &  Sons  Co., 
213. 

III.   CONSTRUCTION  AND   OPERA- 
TION. 
(A)   General   Rnlea    of    Conatrnotlon. 

<5=>99  (U.S.C.C.A.Pa.)  A  mortgage  should  be 
construed,  not  arbitrarily  by  its  terms,  but  with 


reference  to  purposes  for  which  it  was  made  and 
objects  intended  to  be  achieved  in  its  operation. 
— Brown  v.  Pennsylvania  R.  Co.,  529. 

(D)  Lien  and  Priority. 

<&=»I5I(3)  (U.S.C.C.A.Ohio)  A  mechanic's  Uen 
takes  priority  over  a  deed  of  trust  on  the  prop- 
erty given  after  the  contract  waa  entered  into. 
— Feick  v.  Stephens,  321. 

«=>I83  (U.S.C.CJLOhio)  A  contractor  who  re- 
ceived stock  in  a  corporation  and  voted  for  a 
resolution  under  which  deed  of  trust  was  ex- 
ecuted held  not  estopped  from  asserting  priority 
of  his  mechanic's  Uen  over  trust  deed. — Feick 
V.  Stephens,  321. 

IV.   RIGHTS   AND   UABUJTIES   OF 
PARTIES. 

<S=>209  (U.S.C.C.A.NJ.)  Where  a  mortgage 
authorized  the  trustee,  while  there  should  be 
no  existing  default  to  its  knowledge,  to  release 
certain  portions  of  the  mortgaged  premises  on 
payment  of  fixed  sums,  the  trustee  was  under 
no  duty  to  inquire  concerning  defaults  upon 
obligations  other  than  upon  the  mortgage  obli- 
gation of  which  it  was  trustee.— Browning  t. 
Fidelity  Trust  Co.,  391. 

While  the  parties  to  a  trust  can,  by  agree- 
ment, limit  their  liability,  a  trustee  named  in  a 
mortgage  cannot  contract  for  immunity  from  li- 
ability for  acts  of  gross  negligence  or  acts  done 
in  bad  faith.— Id. 

Where  mortgage  securing  bonds  authorized 
trust  company,  acting  as  trustee,  to  release 
portions  of  premises  if  it  had  no  knowledge  of 
any  default,  and  trust  company,  though  charge- 
able with  knowledge  of  mortgagor's  default  in 
payment  of  interest  coupons  on  certain  of  the 
bonds,  released  portions  of  premises,  ktld  that, 
under  circumstances,  it  was  not  guilty  of  gross 
negligence  or  bad  faith,  and  hence  was  not  li- 
able, as  mortgage  excepted  it  from  liability  for 
negligence  of  employes.- Id. 

VII.  PAYMENT  OR  PERFORICANCE 

OF  CONDITION,  RETiEASE,  AND 

SATISFACTION. 

<S=s>3IO  (U.S.C.C.A.Tex.)  Where  vendor  took 
deed  of  trust  for  unpaid  purchase  money,  which 
provided  that  purchaser,  his  heirs  or  assigns, 
might  obtain  release  of  portions  on  payment 
of  amount  due  thereon  as  prorated,  grantees  of 
purchaser,  who  delayed  in  demanding  releases, 
could  not  obtain  such  releases  without  paMng 
interest  accruing  during  period  of  delay.— Car- 
son V.  Hurt,  202. 

Where  deed  of  trust  for  unpaid  purchase 
money  provided  for  release  of  portions  on  pay- 
ment of  amount  due  thereon  as  prorated,  fact 
that  vendor  released  some  portions  of  land 
on  different  terms  does  not  deprive  him  of 
right  to  demand  full  amount  due  on  other  par- 
cels.— Id. 

X.   FORECIiOSURE  RY  ACTION. 
(M)   Re-vievr. 

<d=»579  (U.S.C.C.A.Tex.)  Where  vendor,  who 
took  back  deed  of  trust  for  unpaid  purchase 
money  providing  that  purchaser  or  his  heirs 
or  assigns  might  obtain  releases  for  any  par- 


Digitized  by  VjOOQIC 


695  INDEX-DIGEST  Negotiable  Instniments 

For  cases  In  DecDlff.  A  Am.Dis.  Key-No.Serles  A  Indexes  see  same  topic  and  KEY-NUMBEB 


eels  not  less  than  640  acres  upon  payment  of 
amount  due  thereon  as  prorated,  foreclosed 
deed  of  trust  against  unreleased  lands  which 
had  been  disposed  of,  modification  of  decree  on 
appeal,  consented  to  by  vendor,  so  as  to  permit 
each  defendant  to  prevent  sale  of  his  land  by 
paying  proportionate  share  ot  amount  decreed, 
is  proper.— rCarson  v.  Hurt,  202. 

(IV)  Fees  and  Coata. 

«=5>58l(2)  (U.S.C.CA.Tex.)  Where  notes  for 
mH>aid  purchase  money  due  on  land  and  secured 
by  deed  of  trust  provided  for  payment  of  at- 
torney's fee  if  placed  in  hands  or  attorney  or 
collected  by  suit,  grantees  of  purchaserj  who 
made  no  tender,  before  foreclosure  suit,  of 
amounts  which  they  were  required  to  pay  to 
secure  release  of  their  lands  under  trust  deed, 
are  liable  for  attorney's  fee  provided.— Carson 
V.  Hurt,  202. 

MOTIONS. 

See  Criminal  Law,  '^=»e03, 

MOTIVE. 

See  Domicile,  ^=»4. 

MUNICIPAL  CORPORATIONS. 


See  Abatement  and  Revival,  ^=»27; 
€=>307 ;    Judgment,  «=>681,  682. 


Courts, 


I.   CREATION,    ALTERATION,    EXI8T« 
ENOE,  AND  DISSOLUTION. 

(A)  Incorporation    and    Incidents    of    Ex- 
istence. 

«=»7  (U.S.C.C.A.Tenn.)  Two  municipal  corpo- 
rations cannot  exercise  their  functions  over 
the  same  population  and  territory. — Beyer  v. 
City  of  Athens.  Tenr..,  83. 

<©=>I9  (U.S.C.C.A.Tenn.)  In  view  of  Act. 
Tenn.  March  26.  1903  (Acts  1903,  c.  179), 
abolishing  charter  of  city  of  Athens,  held,  that 
city  incorporated  by  Act  Tenn.  March  25, 
1891  (Acts  1891,  c.  70),  town  of  Athens  hav- 
ing been  determined  to  have  been  invalidly  in- 
corporated, did  not  assume  obligation  of  bonds 
issued  by  defectively  organized  town.— Beyer 
V.  City  of  Athens,  Tenn.,  83. 

XI.  USE  AND  REGULATION  OF  PUB- 
LIC PLACES,  PROPERTY, 
AND  WORKS. 

(A)  Streets  and  Otber  Public  War** 

<&=>706(5)  (U.S.C.C.A.Pa.)  In  an  action  by  a 
pedestrian,  injured  on  the  sidewalk  when  de- 
fendant's motorcar  left  the  street,  evidence 
held  to  warrant  a  verdict  against  defendants. — 
Jacob  V.  Ivins.  501. 

<9=>706(6)  (U.S.C.CA.Pa.)  FJvidence  that  a  mo- 
torcar swerved  from  the  street  and  ran  upon 
the  sidewalk,  where  it  struck  a  pedestrian  after 
pushing  a  stone  carriage  block  some  distance 
from  its  place,  warrants  the  submission  to  the 
jury  of  the  question  of  negligence  on  the  part 
of  the  driver.— Jacob  v.  Ivins,  501. 


Xm.   FISCAL  MANAGEBffENT.  PUB- 
LIC DEBT,  SECURITIES^  AND 
TAXATION. 
(C)  Bonds  and  Other  Secnrltlesy  and  8Inlc« 
Inv  Fnnds. 

<$=»935  (U.S.C.C.A.Tenn.)  Where  bonds  of 
municipality  have  theretofore  been  judicially 
declared  invalid,  distinct  and  unmistakable 
purpose  on  part  of  legislative  body  by  statute 
to  validate  such  bonds  is  essential  to  recovery. 
—Beyer  v.  City  of  Athens,  Tenn.,  83. 

MUNITIONS. 

See  Salvage,  ^=>31,  38. 

MUTINY. 

See  War,  ^=»4. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  €=»728. 

NAMES. 

See  Partnership,  ^=>6S. 

NARCOTICS. 

See  Poisons,  ^=»9. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  ^s»253. 

NATIONAL  GUARD. 

See  Army  and  Navy,  ^=»20,  40;  Criminal 
Law,  ^=>315. 

NATURALIZATION. 

See  Citizens,  €=»9. 

NAVIGABLE  WATERS. 

See  Wharves. 

NEGLIGENCE. 

See  Appeal  and  Error,  «=>263,  750,  1068; 
Banks  and  Banking,  4=3»253;  (jarriers,  <ps» 
315-321;  Collision;  Death;  Master  and 
Servant,    «=5>103-332;     Mortgages,    <g=»209; 

•  Municipal  Corporations,  ^s»706:  Salvage, 
<9=>22,  26:  Shipping,  «=>84,  86,  166;  Trial, 
<S=>350;   Witnesses,  <&=>275. 

I.  ACTS  OR   OMISSIONS  OONSTTTUT- 

INO   NEGLIGENCE. 

(A)  Personal   Condaot  In  General. 

<$=»I3  (U.S.C.C.A.N.J.)  The  elemental  idea  of 
negligence  is  failure  or  omission,  while  negli- 
gence that  is  gross  involves  an  additional  and 
affirmative  element  of  intent,  and  may  be  de- 
fined as  tte  intentional  failure  to  perform  a 
manifest  duty,  in  reckless  disregard  of  the  con- 
sequences.—Browning  V.  Fidelity  Trust  Co., 
391. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
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NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Banks  and  Banking,  ^=^253,  315;  Bills 
and  Notes,  «=>353;  Carriers,  <S=>218;  Guard- 
ian and  Ward,  ^=s>108;  Mechanics'  Liens, 
«=>152,  157;  Principal  and  Surety,  <S=»82; 
Public  Lands,  <3=s>120;   Taxation,  «=s>482. 

NUNC  PRO  TUNC. 

See  Judgment,  «=»273. 

OBJECTIONS. 

See  Appeal  and  Error,  ^=»185;  Courts,  ^=» 
325. 

OBSCENITY. 

See  Post  Office,  <3=>48. 

OFFICERS. 

See   Banks   and    Banking,   ^s»253;     Corpora- 
tions,  ^=:>349;    Judges;    Railroads,  ^=s>169, 
Receivers;     Taxation,    ^=>317,    482; 


195 

Wilis,  €=>G92 


OIL 


See  Mines  and  Minerals,  ^=>17,  49;  Public 
Lands,  «=s>120. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «=5>475;   Evidence,  «=»492. 

OPIUM. 

See  Criminal  Law,  €=>307,  475,  878;  Customs 
Duties,  ^=»121,  134;  Internal  Revenue,  ^s> 
2,  47;    Poisons,  ^s»4. 

OPTIONS. 

See  Shipping,  <S=>49,  51. 

ORDERS. 

See  Commerce,  ^=>88. 

ORIGINAL  BILL 

See  Equity,  ^=s>141. 

PARENT  AND  CHILD. 

See  Apprentices,  ^=»1;  Domicile,  ^=>5;  Guard- 
ian and  Ward;    Infants. 

PAROL  EVIDENCE. 

See  Evidence,  ^=»417. 

PARTIES. 

For  parties  on  appeal  and  review  of  ruling  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 


PARTNERSHIP. 

See  Bankruptcy,  «=s>76,  363. 

n.  THE  FIRM*  ITS  NABCE,  POWERS. 
AND  PBOPEBTT. 

«=»68(1)  (U.S.C.CA.Ky.)  A  deed  to  reid  es- 
tate, executed  to  a  partnership  in  its  firm 
name,  vests  the  title  in  the  partners  as  ten- 
ants in  common,  and  in  the  absence  of  indebt- 
edness the  partners  may  divide  the  land  or 
convey  their  respective  interests. — Kentucky 
Block  Cannel  Coal  Co.  v.  Sewell,  74. 

PASSENGERS. 

See  Carriers,  ^=s>31&-321;    Shipping,  ^=>10S. 

PATENTS. 

See  Courts,  <8=5>290,  405;  Public  Lands,  «=» 
120;  Trade-Marks  and  Trade-Names,  ^=»70^ 
75,  95. 

H.  PATEKTABHilTT. 

(A)  iBventlon. 

<g=»28  (U.S.C.CA.N.Y.)  The  test  of  invention 
in  design  patents  is  precisely  like  that  in  me- 
chanical; the  question  being  whether  the  de- 
sign was  beyond  the  powers  of  the  ordinary 
designer.— F.  I.  A.  T.  v.  A.  Elliott  Ranney 
Co.,  171. 

IX.  CONSTRUCTION  AND  OPERATION 
OF  IiETTERS   PATENT. 

(B)  liimltatioA  of  ClaliMs. 

<$=»I68(2)  nj.S.C.O.A.Cal.)  Where  a  patent  was 
not  obtained  until  after  numerous  rejections  and 
amendments  of  claims  on  reference  to  prior  pat- 
ents, it  is  limited  to  the  precise  form  and  lan- 
guage of  the  claims  allowed.— Cole  v.  Ed.  G. 
Uookstratten  Cigar  Co.,  045. 
«=>I77  (U.S.C.CA.Wis.)  While  it  is  improper 
to  import  into  any  combination  an  element  not 
found  therein,  the  court  i«  justified,  when  the 
intention  is  dear,  in  giving  to  modifying  words 
and  phrases  a  significance  ascertainable  only 
by  reference  to  the  description. — Filer  &  Stow- 
eU  Co.  V.  Diamond  Iron  Works,  524. 
<8=»I78  (U.S.C.CA.Mass.)  Where  all  patentee 
did  was  to  invent  a  way  in  which  old  mechani- 
cal means  could  be  assembled  for  purpose  of 
doing  something  that  had  previously  been  done 
through  different  mechanical  means,  patent 
should  be  narrowly  construed;  that  is,  inven- 
tor is  entitled  only  to  range  of  equivalents 
commensurate  with  scope  of  his  invention.— 
Economy  Fuse  &  Mfg.  Co.  v.  Cliase-Shawmut 
Co.,  100. 

Zn.  INFRINGEMENT. 

(A)  Uriiat   CoAstitntes   InfrtmireaieBt. 

«=5>238  (U.S.C.C.A.Mich.)  A  combination  claim 
is  not  infringed,  where  one  of  its  elements  if 
omitted,  without  the  substitution  of  an  equiv- 
alent—Detroit Showcase  Co.  v.  Elawneer  Mfft 
Co.,  370. 
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(C)   SulU  IB  Bauity. 

€=»3I3  (U.S.O.O.A.N.T.)  Leave  to  discontinue 
an  infringement  suit  at  issue  without  prejudice 
held  properly  denied.— Individual  Drinking  Gup 
Co.  V.  Union  News  Co..  641. 
«=>3I9(2)  (U.S.O.O.A.N.Y^  On  an  accounting 
for  infringement  of  the  Gregory  patent,  No. 
848.301,  for  imitation  gold  leaf,  claim  2,  com- 
plainant held,  on  the  evidence,  entitled  to  re- 
cover nominal  damages  only.— Oriental  Tissue 
Co.  V.  Louis  Dejonge  &  Co.,  643. 
^s>325  (U.S.C.C.A.N.Y.)  There  is  no  fixed  rule 
governing  the  allowance  of  costs  made  on  an 
accounting  for  infringement,  but  each  case  must 
be  disposed  of  on  its  own  meritsi,  and  the  matter 
rests  in  the  discretion  of  the  court. — Individual 
Drinking  Cup  Co.  v.  Public  Service  Cup  Co., 
636. 

«=>327  (U.S.C.CJL.N.Y.)  A  decree  for  infrinfie- 
ment  against  a  manufacturer  is  not  conclusive 
upon  a  purchaser  in  a  pending  suit  a|:ainst  him, 
even  though  the  manufacturer  is  takmg  part  in 
the  defense. — ^Meccano,  Limited,  v.  John  Wana- 
maker,  New  York,  386. 

«=5>327  (U.S.C.C.A.N.Y.)  If  the  same  court  in 
successive  suits  has  given  a  different  construc- 
tion to  a  patent  claim,  the  last  must  control  on 
a  pending  accounting  under  the  decree  in  a  prior 
suit.— Onental  Tissue  Co.  v.  Louis  Dejonge  & 
Co.,  643. 


» topic  and  KET-NUMBEB 


Possession 


Xm.  DECISIONS  ON  THE  VAI^IDITT, 
CONSTRUCTION,  AND  IN- 
FRINGEMENT OF  PARTICU- 
LAR PATENTS. 

€=s>328 

UNITED  STATES. 

DESIQN. 

48,219.  Automobile    radiator    and    hood, 

held  void 171 

ORIGINAL. 

638,228.  Rubber  heel  attachment,  held  not 

infringed    389 

777,779.  Mill   refuse   cutter,   or  mill   hog, 
claims  3,  4,  and  6,  held  valid, 

and  infringed 524 

797,054.  Electric  fuse,  held  valid 106 

835,120.  Process  of  ore  concentration,  lim- 
ited, and  held  valid  as  to  claims 

1,  2,  3,  6,  6,  7  and  12 377 

852,450.  Store  front  construction,  held  val- 
id and  infringed 370 

860,150.  Store    front    and    showcase    con- 
struction, held  not  infringed. . .  370 

1,032,557.  Paper  cup,  held  void 636 

1,079,245.  Perforated  plates  used  for  con- 
structing  working   models   in 

toys,  held  invalid 520 

1,081,508.  Dispensing  apparatus  for  paper 
cups  claims  18,  26,  34,  41,  48, 
and  49,  held  valid  and  in- 
fringed; claim  16,  held  valid 
but  not  infringed 636 

BEIS8UED. 

14,000.  Label,  held  not  infringed 645 


PAUPERS. 


See  Domicile, 


PAYMENT. 


Mortgages,   <d=>209, 
»195;  Rec 


See  Money  Paid,   «=»1; 
310,  579,  581;  Railroads.  «=>196^;  Receivers, 
€=»153;    Seamen,  ^=^23:    Shipping,  ^=^51; 
Taxation,  ^=>843;   United  SUtes,  <d==»89. 

PENALTIES. 

See  Aliens,  ^=>58;  Carriers,  <$=»87;  Indians, 
€=>19;  Principal  and  Surety,  €=»82;  Rail- 
roads, ^=>229;  Receivers,  ^=s»153;  Statutes, 
«=s>241;   Taxation,  «=s>843. 

PENDENCY  OF  ACTION. 

See  Continuance,  ^=>10. 

PERSONAL  INJURIES. 

See  Carriers,  ^=::»315-^21;  Death;  Master  and 
Servant,  <S=»103-332. 


PIERS. 


See  Salvage,  ^s»31. 


PLEADING. 

See  Courts,  «d=>347,  351%;  Equity,  «=>141, 
297;   Indictment  and  Information. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

V.  DEMURRER  OR  EXCEPTION. 

<S=»2I4(8)  (U.S.C.C.A.Miss.)  Where  passen- 
ger, who  in  consideration  of  $1,000  had  cov- 
enanted not  to  sue  railroad  company,  sued 
sleeping  car  company,  and  in  connection  with 
other  pleas  it  set  up  that  passenger  had  not 
suffered  injury  to  extent  of  $1,000,  demurrer 
to  pleas  cannot  be  construed  as  acknowledg- 
ment that  passenger's  injuries  did  not  amount 
to  $1,000,  and  so  to  preclude  further  re- 
covery.—Berry  V.  Pullman  Co.,  50. 

POISONS. 

See  Criminal  Law,  <d=>307,  475,  878;  Customs 
Duties,  ^=»121,  134;  Internal  Revenue,  ^=» 
2,  47. 

«=>4  (U.S.C.C.A.La.)  For  unregistered  dealer 
in  opium  to  have  possession  of  opium  is  a  vi- 
olation of  Harrison  Act,  §  8.— Gee  Woe  v.  Unit- 
ed States,  498. 

€=>9  (U.S.C.C.A.La.)  A  dealer  in  narcotic 
drugs  nas  the  burden  of  showing  registry  and 
payment  of  special  tax  imposed  by  Harrison 
Act.— Gee  Woe  v.  United  States,  498. 


See  Insurance. 


POLICY. 
POSSESSION. 


See  Adverse  Possession;  Mines  and  Minerals, 
«g=>49;  Public  Lands,  «=>6;  Quieting  Title, 
<3=>12. 
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POST  OFFICE. 

in.   OFFENSES  AGAINST  POSTAL 
I.AWS. 

<S=»48(2)  (U.S.O.O.A.S.D.)  Indictanent  under 
Cr.  Code,  §  211  (Comp.  St.  1916,  §  1U381),  for 
mailing  obscene  matter,  held  sufficient — Lock- 
hart  V.  United  States,  626. 

PRACTICE. 

For  practice  In  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS. 

See  Courte,  «=>96. 

PREFERENCES. 

See  Bankruptcy,  «=3l5&,  165,  302,  303,  347. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRESIDENT. 

See  Banks  and  Banking,   ^=^253;    Homicide, 
^=>92. 

PRESUMPTIONS. 

See  Appeal  and  Error,  ^=»907;   Criminal  Law, 
<S=>307-315;   Evidence,  <S=»75. 

PRINCIPAL  AND  AGENT. 

See    Attorney    and    Client;    Brokers;     Public 
Lands,  <$=»120;   Shipping,  <9==>42. 

in.   RIGHTS  AND  UABILITIES  AS  TO 

THIRD  PERSONS. 

(D)  RatlflcatloB. 

<$=s>l69(2)  (XJ.S.C.O.A.La.)  The  owner  of  a  ves- 
sel, which  adopted  and  carried  out  a  charter 
party,  and  in  a  suit  by  the  charterer  based  a 
cross-libel  thereon,  is  bound  by  its  terms,  al- 
though it  was  originally  made  by  agents  with- 
out authority.— The  Seguranca,  191. 

PRINCIPAL  AND  SURETY. 

See  Bankruptcy,  ^=>159. 

n.   NATURE  AND  EXTENT  OF  UA- 
BHilTT  OF  SURETY* 

<8=»82(2)  (U.S.C.C.A.I11.)  Where  surety  on  per- 
formance bond  of  builder,  who  contracted  to 
construct  two  barges,  declined  to  complete  con- 
tract on  builder's  default,  recovery  of  plaintiff, 
for  whom  barges  were  to  be  constructed,  cannot 
be  restricted  to  additional  sum  estimated  as  nec- 
essary to  complete  work,  though  it  was  plain- 
tiflTs  dutjr  to  use  reasonable  care  to  keep  loss 
to  a  minimum. — Chicago  Bonding  &  Surety  Co. 
V.  Augusta-Savannah  Nav.  Co.,  632. 

Where  a  contractor,  which  agreed  to  build  two 
barges,  defaulted  after  completing  one,  correct 
measure  of  plaintiff's  damages  against  surety 
on  contractor's  bond  is  one-half  of  amount  which 
plaintiff  advanced  to  contractor,  not  exceeding 
contract  price  of  barge  or  penalty  fixed  in  bond. 


with  interest  from  time  surety  received  notice 
of  breach.— Id. 

IV.  REMEDIES  OF  CREDITORS. 

«=»t6l  (U.S.O.CA.Ill.)  In  suit  on  perfwrn- 
ance  bond  of  a  boatbuilder,  who  d^aulted, 
where  surety  consented  to  modification  of  con- 
tract, based  on  an  estimate  of  cost  of  complet- 
ing barges  ordered  by  plaintiff,  eridence  hM 
insufficient  to  show  that  surety's  consent  was 
secured  throu^  false  statements  made  by  plain- 
tiff.—Chicago  Bonding  &  Surety  Oow  v.  Augusta- 
Savannah  Nav.  Co.,  632. 

PRIORITIES. 

See  Mortgages,  «=3l51, 183. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  ^=»15-71« 

PROCESS. 

See  Removal  of  Causes,  ^=>112. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPAGATION. 

See  Public  Lands,  ^=»7. 

PUBLIC  UNDS. 

See  Mines  and  Minerals,  ^=»17. 

I.   GOVERNMENT    OWNERSHIP. 

«g=>6  (U.S.C.C.A.Alaska)  Act  May  17,  1884, 
S  8,  enacting  that  Indians  or  other  persons  in 
district  shall  not  be  disturbed  in  possession  of 
lands  actually  in  their  use  or  occupation,  recog- 
nizes only  rights  of  such  Indians  or  other 
persons  who  were  in  possession  of  lands  at 
time  of  passage  of  act,  and  cannot  be  invoked 
by  one  who  did  not  enter  into  possession  of 
Alaska  lands  until  afterwards.— Whelpley  v. 
Grosvold,  46. 

<S=»7  (U.S.C.CA.Alaska)  Under  Act  July  27, 
1868,  t  6  (Rev.  St.  §  1956  [Comp.  St  1916,  f 
8850]),  Act  March  3,  1879.  S  1,  and  Act  May 
14,  1898,  §  10,  Secretary  of  Treasury  bad 
authority  to  lease  unoccupied  and  unproductive 
Alaska  islands  for  propagation  of  foxes.— Whel- 
pley V.  Grosvold,  46. 

In  view  of  power  of  executive  presidential 
order,  transferring  to  the  Department  of  Com- 
merce and  Labor  authority  to  lease  certain  is- 
lands for  propagation  of  foxes,  held  valid, 
though  Act  Feb.  14,  1903,  S  7.  did  not  confer 
such  power  on  Department  of  Commerce  and 
Labor.— Id. 

II.  SURVEY  AND  DlSPOSAI<  OF  UkNBS 
OF  UNITED   STATES. 

(K)  Remedies  i»  Cases  of  Fraiid,  Mlstalce* 
or  Trust. 

<&=>I20  (U.S.C.C.A.Cal,)  Where  railroad  com- 
pany which  selected  lands  under  its  grant  was 
required  to  attach  to  its  selection  list  affidavit 
of  its  land  agent  setting  forth  that  lands  bad 
been  examined  and  to  best  of  his  knowledg« 
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were  not  of  mineral  character,  agent  in  suit 
to  set  aside  patent  on  ground  that  lands  were 
Taluable  for  minerals  must  be  charged  with 
knowledge  of  facts  which  examination  would 
have  disclosed,  as  well  as  all  facts  known  to 
railroad  company's  geologists  and  employes. — 
Southern  Pac.  Co.  v.  United  States,  19. 

In  suit  to  cancel  patent  to  public  lands  is- 
sued to  railroad  company  on  affidavit  of  its  land 
agent  that  lands  were  not  of  mineral  character, 
evidence  held  insufficient  to  show  that  at  time 
selection  list  and  affidavit  were  prepared  con- 
ditions were  such  as  to  engender  belief  that 
lands  were  valuable  on  account  of  oil  deposits, 
and  hence  patent  thereto  cannot  subsequently 
be  set  aside  though  lands  were  afterwards 
discovered  to  be  in  oil  belt. — ^Id. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations,  ^=»382%;  Rail- 
roads;   Telegraphs  and  Telephones. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  «=»142. 

QUIETING  TITLE. 

I.   RIGHT  OF  ACTION  AND  DE- 
FENSES. 

<e=>l2(3)  (U.S.C.CA.Ohio)  The  general  equity 
rule  that  a  bill  to  remove  doud  from  title  can 
only  be  filed  by  one  in  possession  does  not 
prevent  the  maintenance  of  such  a  bill  by  one 
not  in  possession,  where  there  are  other 
grounds  for  equitable  relief.— General  Inv.  Co. 
V.  Lake  Shore  &  M.  S.  Ry.  Co.,  296. 

A  stockholder  held  entitled  to  maintain  a  suit 
to  set  aside  an  illegal  transfer  of  the  property 
of  the  corporation  as  a  cloud  upon  its  title, 
although  neither  he  nor  the  corporation  was 
in  possession.— Id. 

RAILROADS. 

See  Attorney  and  Client,  ^=>141,  155;  Canals, 
^=s>21;  Carriers;  Commerce,  <e=5>27,  88;  Em- 
inent Domain;  Internal  Revenue,  ^=^9;  Judg- 
ment, ^=>68d,  736;  Master  and  Servant; 
Public  Lands,  ^=>120;  Receivers,  ^==>153; 
Taxation,  ^=:»843;  Telegraphs  and  Tele- 
phones, ^=s>ll. 

n.   RAILROAD   OOBIPANIES. 

«=>I8  (U.S.C.C.A.N.Y.)  Contract  by  a  railroad 
company  to  purchase  notes  of  another  company 
at  stated  intervals  sufficient  to  enable  the  latter 
to  pay  the  maturing  interest  on  its  bonds  held 
not  ultra  vires.- Equitable  Trust  Co.  of  New 
York  V.  Denver  &  R.  G.  R.  Co.,  397. 
<g;=>33(2)  (U.S.C.CA.Ohio)  The  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  held 
not  to  be  doing  business  in  Ohio,  and  not  sub- 
ject to  suit  in  a  court  of  that  state.— General 
Inv.  Co.  V.  Lake  Shore  &  M.  S.  Ry.  Co.,  296. 

Vm.   INDEBTEDNESS,      SECURITIES, 

LIENS,   AND   MORTGAGES. 

(A)  Nature  and  Extent  of  J.labllltieB. 

<©=>I54  (U.S.C.CA.N.Y.)  Contract  by  a  rail- 
road company  for  the  guaranty  of  bonds  of  an- 


other company  construed,  and  rights  of  the  par- 
ties determined.— Equitable  Trust  Co.  of  New 
York  V.  Denver  &  K.  G.  R.  Co.,  397. 

Action  by  a  railroad  company  which  had  ob- 
ligated itself  to  pay  interest  on  the  bonds  of 
another  company  Jield  a  repudiation  which  en- 
titled the  other  party  to  recover  damages  to 
the  amount  of  the  principal  due  on  the  bonds. 
— Id. 

<9=»I69  (U.S.C.C.A.Kan.)  It  is  a  breach  of  duty 
for  the  trustee  in  a  railroad  mortgage  to  permit 
a  committee,  which  does  not  represent  all  the 
bondholders,  to  control  foreclosure  proceedings 
and  select  counsel.— United  States  &  Mexican 
Trust  Co.  V.  United  States  &  Mexican  Trust 
COm  447. 

(B)  Foreclosure  of  lilens  and  Mortiraires. 

<S=»I95(1)  (U.S.C.C.A.Kan.)  It  is  much  the  bet- 
ter practice  for  a  railroad  reorganization  com- 
mittee to  formulate  its  plan  before  final  decree 
and  sale  of  the  property,  that  dissenting  bond- 
holders may  be  heard  and  granted  such  relief 
by  the  court  as  may  be  equitable.— United  States 
&  Mexican  Trust  Co.  v.  United  States  &  Mex- 
ican Trust  Co.,  447. 

<9=»I95(3)  (U.S.C.CAuKan.)  A  holder  of  railroad 
bonds,  who  deposited  them  subject  to  orders  of 
a  reorganization  committee  pending  foreclosure, 
held  not  entitled  to  withdraw  them  after  they 
had  been  deposited  with  court  to  be  used  in 
making  payment  for  the  property.— United 
States  &  Mexican  Trust  Co.  v.  United  States  & 
Mexican  Trust  Co.,  447. 

X.   OPERATION. 

(B)    Statutory,      Mnniolpal,      and      OAolal 
ReamlatloiiB. 

€=s>229  (U.S.C.C.A.I11.)  The  duty  of  a  railroad 
company  to  comply  with  the  safety  appliance 
acts  is  absolute,  and  movement  of  car  without 
statutory  equipment  in  proper  repair  cannot  be 
excused  unless  it  falls  within  the  proviso  of 
Act  April  14,  1910,  J  4.— United  States  v.  Chi- 
cago &  A.  R.  Co.,  273. 

<g=»229  (U.S.C.C.A.Ky.)  Safety  Appliance  Act, 
as  originally  passed,  being  remedial  and  hu- 
manitarian in  its  purpose,  should  be  broadly 
construed.— Chesapeake  &  O.  Ry.  Co.  v.  United 
States,  39. 

Safety  Appliance!  Act  March  2,  1803i,  ai 
amended  April  14,  1910,  does  not  permit  rail- 
way company  to  move  without  penalty  from  one 
point  to  another  defective  car,  not  known  to 
be  defective,  and  which  is  not  so  moved  for 
purpose  of  repair,  although  in  fact  it  is  hauled 
to  nearest  available  point  for  repair.— Id. 

Where  government  inspectors  discover  de- 
fective condition  of  cars,  they  are  not  bound 
to  report  that  fact  to  railroad  company,  that 
defects  may  be  remedied  before  cars  are  moved. 
—Id. 

<@=:;>229  (U.S.C.C.A.Utah)  Under  Act  April  14, 
1910,  §  4,  movement  of  car  discovered  to  be 
defective  while  in  transit  is  restricted  to 
what  is  necessary  for  repair,  and,  if  defect  can 
be  repaired  at  point  of  discovery,  it  cannot 
be  moved  at  all  without  liability  on  part  of  rail- 
road company.— Denver  &  R.  G.  R,  Co.  v.  Unit- 
ed States,  56. 

Under  Act  April  14,  1910,  §  4,  car  discovered 
to  be  defective  cannot  be  hauled  or  handled 
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for  any  parpose  other  than  repair,  and  may  not 
be  handled  for  purpose  of  delivering  its  load 
to  consignee,  even  when  unloading  is  neces- 
sary for  its  repair,  unless  it  be  affirmatively 
shown  that  such  delivery  involves  no  more 
movement  or  handling  of  car  than  in  unload- 
ing or  transferring  its  load.— Id. 

Under  Act  April  14, 1910,  |  4,  it  is  a  violation 
for  railroad  company  to  operate  chained  cars  in 
train  made  up  of  other  defective  cars,  which 
cars,  however,  were  used  for  making  deliveries 
and  were  set  out  at  various  points. — Id. 
«=>254(6)  (U.S.C.CA-Utah.)  Where  loaded 
cars,  which  were  discovered  to  be  defective 
while  in  transit  and  had  to  be  moved  to  be 
repaired,  were  also  used  for  the  purpose  of 
transporting  their  contents  to  the  consignees, 
the  vague  presumption  that  every  one  does  his 
duty  is  not  sufficient  to  make  an  affirmative 
showing  that  deliveries  involved  no  more  hand- 
ling of  the  cars  than  unloadin|c  or  transferring 
their  loads,  and  so  was  permissible  under  Act 
April  14,  1910,  J  4.— Denver  &  R.  G.  R.  Co.  v. 
United  States,  56. 

Under  Act  April  14,  1910,  |  4,  when  car  is 
hauled  past  nearest  repair  point  at  which  sup- 
ply of  men  and  materials  is  kept  adequate  for 
making  repairs  required,  this  justifies  holding 
that  law  is  violated,  unless  there  is  showing  of 
special  reason  for  movement,  and  it  is  not 
sufficient  explanation  that  only  branch  line 
cars  were  repaired  at  intermediate  repair 
points.— Id. 

RATIFICATION. 

See  Principal  and  Agent,  ^=»169. 

REAL  ACTIONS. 

See  Quieting  Title. 

RECEIVERS. 

See  Corporations,  ^s»189,  574:  Interest,  «=» 
53;  Mechanics*  liens,  ^=^132;  Taxation, 
<d=»843. 

I.  NATXTBE  AND  OBOUKPS  OF  BB- 
CEIVERSHIP. 
(A)  Katnre  and  Smbjeets  of  Reaiedr* 

<8=»8  (U.S.C.CAAlaska)  One  complaining  of 
the  denial  of  his  motion  for  appointment  of  a 
receiver  pending  suit,  in  order  to  prevail,  must 
show  a  right  to  the  appointment  of  the  re- 
ceiver as  a  matter  of  law,  and  that  the  trial 
court  grossly  abused  its  discretion  in  denying 
the  motion.— American  Manganese  Steel  Co.  v. 
Alaska  Mines  Corp.,  630. 

(B)  Grounds  of  Appointment  of  Reeeirer. 

«=>  1 9  (U.S.  CCA.  Alaska)  Where  defendant 
was  not  insolvent,  and  no  irreparable  injury 
could  result  from  refusal,  the  denial  of  com- 
plainant's motion  for  appointment  of  a  receiver, 
to  take  into  custody  property  which  complain- 
ant asserted  it  was  entitled  to  subject  to  its 
claim,  was  not  error.— American  Manganese 
Steel  Co.  V.  Alaska  Mines  Corp.,  630. 

In  a  suit  to  subject  to  its  claim  property  in 
the  possession  of  defendant,  etc,  the  denial  of 
complainant's  motion  for  the  appointment  of  a 
receiver  held  proper,  on  the  ground  that  de- 


fendant's assets  were  considc 
its  liabilities,  and  were  not  in 
from  insolvency,  etc.— Id. 

IV.  MANAOEBfEHT    AHD    DISPOO- 
TIOH  OF  PBOPERTT. 

(D)  Sale    and   €k»nTe7nnoe   •t    WLe^^Uw^rr 
of  Property. 

«=>I46  (U.S.CCA.N.T.)  An  oider  dizectac 
a  receiver  to  redeliver  the  property  of  a  cor- 
poration, when  carried  into  effect,  held  to  £- 
vest  the  court  of  jurisdiction  to  adjndicitp 
upon  the  validity  of  taxes  thereafter  IeTL«d 
upon  it— Spencer  v.  Babylon  R.  Co.,  19<L 

V.  AIXOWAHCE   Aim    PATKEHT  OF 
OUUMS. 

^=>I53  (U.S.CCJL.Ark.)  Where  the  propertj 
of  a  railroad  company  was  operated  by  rec^r- 
ers,  and  the  corporation,  had  it  been  operatise 
the  property,  would  have  been  liable  for  xLt 
franchise  tax  imposed  by  Laws  Ark.  1911.  p. 
67,  the  receivers  should  be  directed  to  psy 
such  taxes  accruing  during  the  receiversfaiiL— 
Bright  V.  State  of  Arkansas,  148. 

Where  penalty  due  for  nonpayment  by  rai- 
way  company  of  franchise  tax  imposed  by  Lav^ 
Ark,  1911,  p.  67,  accrued  within,  less  thaa  t 
month  after  receivers  were  appointed,  and  the 
state  thereafter  intervened  before  the  penaltr 
on  the  tax  for  the  succeeding  year  had  accrued, 
it  is  entitled  to  recover  penalties  for  both 
years.— Id. 

RECORDS. 

See  Appeal  and  Error,  ^=>544,  907. 

REFERENCE. 

See  Appeal  and  Error,  ^=91017,  1020;   Bank- 
ruptcy, ^s>446,  458. 

REFRESHING  MEMORY. 

See  Witnesses,  €=»255. 

REGISTRATION. 

See  Army  and  Navy,  ^=s>2D,  40;  Criminal  Imw, 
*g=>31{j.  339,  1186. 

RELEASE. 

See  Mortgages,  ^s>209,  310,  S19;    Fleftdiig. 
<9=3>214. 

I.  BEQUI8ITE8  AHD  VAUDITT. 

«=»7  (U.S.C.CA.Miss.)  Agreement  by  patfeo- 
ger,  injured  while  alighting  from  sleepmg  car. 
not  to  sue  railroad  company,  but  reseiriag 
all  rights  of  action  against  sleeping  car  cqb- 
pany,  held  not  release,  but  covenant  not  to  sac, 
which  did  not  bar  action  against  sleeping  car 
company.— Berry  v.  Pullman  Co.,  50. 

REMAINDERS. 

See  Guardian  and  Ward,  ^s>lll;    WUU.  ♦» 

634. 
<S=>I4  (U.S.CC.A.Pa.)  Sale  and  converance  ct 
his  interest  by  a  remainderman  held  valid,  ti 
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against  allegations  of  incapacity  of  the  grantor 
and  fraud.— Moore  v.  Norristown  Trust  Co., 
516. 

<^=>I6  (U.S.C.CJLIU.)  Equity  has  power  to 
order  sale  of  real  estate,  where  it  appears 
that,  unless  such  action  is  taken,  the  prop- 
erty will  be  lost  both  to  life  tenant  and  re- 
mainderman, and  to  extinguish  all  interests 
therein,  whether  vested  or  contingent. — Graff 
V.  Rankin,  286. 

REMOVAL  OF  CAUSES. 

Vn.  B£MAin>  OR  DISMISSAL  OF 
CAUSE. 

€=»I06  (U.S.C.C.A.Ohio)  If  general  federal 
jurisdiction  Exists,  the  want  of  local  jurisdic- 
tion or  venue  in  the  particular  court  to  which 
a  cause  has  been  removed  may  be  waived  by 
plaintiff  by  affirmative  acts  recognizing  such 
jurisdiction  by  failing  to  move  for  remand.— 
General  Inv.  Co.  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  296. 

Vm.  PROCEEDINGS  IN  CAUSE  AFT- 
ER REMOVAL. 

«=>II2  (U.S.C.C.A.Ohio)  The  validity  of  the 
service  of  process  in  a  state  court  may  be 
questioned  after  removal  to  a  federal  court. — 
General  Inv.  Co.  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  2C6. 

REORGANIZATION. 

See  Corporations,  ^=>574;   Railroads,  <$=»195. 

REPAIRS. 

See  Railroads,  ^=::»229,  254;    Shipping,  ^s>50. 

REPORTS. 

See  Equity,  «=>394. 

REQUESTS. 

See  Criminal  Law,  ^=»829. 

RESCISSION, 

See  Contracts,  ^=>321. 

RESIDENCE. 

See   Domicile. 

RES  JUDICATA. 

See  Judgment,  «S=»681-739. 

RESTRAINT  OF  PRINCES. 

See  Shipping,  ^=s>51. 

RESTRICTIONS. 

See  Indians,  ^=s>15. 

RETROSPECTIVE  LAWS. 

See   Statutes,  <8=>263. 

REVENUE. 

See  Customs  Duties;   Intemal  Revenue;   Tax- 
ation. 


REVIEW. 


See  Appeal  and  Error;  Bankruptcy,  ^=»440- 
458;    Criminal  Law,  <S=>1151-1186. 

REVOCATION. 

See  Bankruptcy,  ^s>417. 

RISKS. 

See  Master  and  Servant,  <S=>203-219,  28S. 

RULES. 

See  Master  and  Servant,  ^s>22d. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

SAFETY  APPLIANCE  ACT. 

Se«  Railroads,  «=>229. 

SALES. 

See  Admiralty,  ^=»10;  Guardian  and  Ward,  ^=5> 
79-111;  Indians,  <3=5>15;  *  Patents,  ^=»327; 
Railroads,  <&=>18;  Shipping,  <S=»27.  49,  51; 
Specific  Performance,  ^=>o8;  Trade-Marks 
and  Trade-Names,  ^=s>75;  Trial,  ^=::»330; 
United  SUtes,  ^=>70. 

n.  OON8TBUCTION  OF  CONTBAOT. 

<g=»7l(3)  (U.S.C.C.A.N.Y.)  The  words  "more 
or  less, '  used  in  a  contract  of  sale  in  con- 
nection with  an  estimated  quantity,  when  the 
only  measure  is  the?  estimate  itself,  allow 
only  a  small  latitude  of  variation. — United 
States  V.  Republic  Bag  &  Paper  Co.,  251. 

vm.  REMEDIES  OF  BUYER. 

(D)  Actions  and  Connterdalma  for  Breacli 
0Ot  Warranty. 

<g=>435(5)  (U.S.C.C.A.N.T.)  In  action  for 
breach  of  warranty  as  to  amount  of  thorium 
contained  in  sand,  averment  of  special  damage, 
in  that  sand  delivered  contained  approximately 
one-fifth  less  thorium  than  sand,  which  seller 
agreed  to  deliver  so  20  per  cent  of  chemicals 
and  labor  used  in  extracting  it  were  wasted,  is 
insufficient  as  an  averment  of  special  damage 
not  showing  that  character  of  sand  could  not 
have  been  ascertained  without  treating  whole 
of  it— Fuerst  Bros.  &  Co.  v.  Polasky,  13. 
<e=»442(l)  (U.S.C.C.A.N.Y.)  Where  sand  con- 
tained a  less  quantity  of  thorium  than  repre- 
sented, buyer's  measure  of  damages  is  value 
extracted  thorium  in  quantity  equal  to  what 
sand  should  have  contained,  less  cost  of  ex- 
traction, plus  contract  price  of  sand.— Fuerst 
Bros.  &  Co.  V.  Polasky,  13. 
<e=»442(2)  (U.S.C.C.A.N.T.)  In  a  suit  for  breach 
of  warranty,  the  ordinary  measure  of  damages 
is  the  difference  between  the  value  of  the  ar- 
ticle contracted  for  and  that  delivered.— Fuerst 
Bros.  &  Co.  V.  Polasky,  13. 
«S=>442(6, 7)  (U.S.C.C.A.N.Y.)  Where  sand  sold 
contained  about  one-fifth  less  thorium  than 
represented,  and  buyers  learned  that  fact  after 
treating  a  small  part,  they  cannot,  having 
treated  entire  amount,  recover  as  special  dam- 
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ages  one-fifth  of  expense  of  reduction.— Fuerat 
Bros.  &  Co.  V.  Polasky,  13. 

SALVAGE. 

See  Admiralty,  ^=»12. 

I.  RIGHT    TO    COMPEK8ATIOK. 

€=»22  (U.S.C.C.A.N.Y.)  Salvors,  who  rescue 
vessel,  have  duty  of  exercising  reasonable  care 
to  protect  property  rescued.— The  George  W. 
Elzey,  618. 

II.  AMOUNT  AND  APPORTIONMENT. 

<$=»26  (U.S.C.C.A.N.Y.)  Where  assistance  is 
abundant  and  available,  awards  for  harbor  sal- 
vage should  be  moderate.— The  George  W.  EH- 
zey.  618. 

Failure  of  salvor  to  exercise  ordinary  care 
to  protect  property  saved  warrants  diminution 
of  award,  for  salvage  is  reward  for  successful 
well-doing. — Id. 

<S=»3I  (U.S.C.OA.N.y.)  Where  ^  tug  towed 
burning  vessel  from  terminal  piers,  on  which 
munitions  were  stored  for  shipment,  and  ves- 
sel's salt  cargo  waf  lost  in  extin^ishmg  fire,  so 
that  hull  turned  over  to  owners  was  not  worth 
over  $30,000,  held  that  salvage  award  of  $13,- 
500  was  excessive,  and  should  be  reduced  to 
$7,000,  to  be  divided  between  crew  and  own- 
ers.—'llie  George  W.  Elzey,  618. 
<&=s>38  (U.S.C.C.A.N.Y.)  Special  award  to  mas- 
ter of  tug,  which  towed  burning  vessel  from 
pier,  where  it  was  in  danger  of  destruction  by 
explosion  of  war  munitions,  held  unauthorized. 
—The  George  W.  Elzey,  618. 

SAND. 

See  Sales,  «s>435,  442. 

SCHEDULE. 

See  Bankruptcy,  ^=»417. 

SEAMEN. 

<S=>4  (U.S.C.C.A.N.Y.)  Seamen's  Act  March  4, 
1915,  S  6,  amending  Act  March  8,  1897,  re- 
quiring certain  space  and  accommodations  for 
crews,  held  not  retroactive,  and  not  to  apply 
to  vessels  buUt  between  1897  and  1915.— The 
San  Juan.  265.  ,  ,         .   .       , 

<©=»23  (U.S.C.C.A.N.Y.)  Provision  of  Act  June 
26,  1884,  §  10,  as  amended  by  Seamen's  Act 
March  4,  1915,  §  11,  prohibiting  advance  pay- 
ment of  wages  to  seamen,  does  not  apply  to 
employment  of  seamen  by  American  vessels  in 
foreign  ports  where  such  payment  is  custom- 
ary and  lawful.— The  Windrush,  316* 

SEAWORTHINESS. 

See  Shipping,  «=>42,  58. 

SECRETARY  OF  LABOR. 

See  Courts,  *=»384. 

SECRETARY  OF  THE  INTERIOR. 

See  Indians,  ^=s^l5. 


SECRETARY  OF  THE  TREASURY. 

See  Public  Lands,  ^=s»7. 

SEDITION. 

See  War,  ^=s>4. 

SELECTIVE  SERVICE  ACT. 

See  Army  and  Nav/,  ^=^20,  40;  Crimioal  I>». 
<S=>31o,  a^9.  1186;  Indictment  and  Inforvs^ 
tion,  ^=>111. 

SENTENCE 

See  Criminal  Law,  «=»902, 11T7.  1208.  120». 

SERVANTS. 

See  Master  and  Servant 

SET-OFF  AND  COUNTERCLAIM. 

See  Trial,  <»s»330. 

SEHING  ASIDE. 

See  Equity,  «=»430. 

SEVERANCE 

See  Admiralty,  «s>106. 

SHIPPING. 

See  Admiralty;  Appeal  and  Error,  ^=»173^  TSti. 
1140;  Collision-  Conspiracy,  ^=>30:  Evi- 
dence, ^=:>417;  Principal  and  Agent,  ^^l^. 
Salvage;    Stipulations,  «=>14;    Wharvea. 

H.  TITLE. 

€=»27  (U.S.C.C.A.N.T.)  In  action  for  damtgw. 
resulting  from  breach  of  contract  to  seU  venri. 
interest  was  properly  allowed  npon  vmloe  of 
vessel,  fixed  by  jury  with  reference  to  narkrt 
rates.— Bederiaktiebolaget  Amie  t.  UniTcrsil 
Transp.  Co.,  470. 

m.  CHABTEB8. 

^=s>SS  (U.S.C.CA.Tex.)  Declaration  of  w 
between  Great  Britain  and  Germany  heU  tt* 
justify  the  refusal  of  a  charterer  of  a  Britiik 
vessel  to  carry  out  his  contract,  by  wlw^  be 
was  entitled  to  send  a  cargo  to  Hambazr. 
but  where  the  master  properly  refused  t# 
take  his  vesseL— Essex  S.  S.  Co.  ▼.  Langbefaa 
270. 

(e=:»42  (U.S.C.C.A.N.J.)  Though  (diarter  of 
vessel  for  30  days  was  demise,  and  was  enterfd 
into  after  more  or  less  thorough  inspectioo  bj 
agent  of  charterer,  owner  was  not  relieved  of 
his  implied  warranty  as  to  seaworthineat  ««- 
ceming  a  defect  in  rudder  port  sleeve  aad  ia 
timbers  concealed  by  it,  for  rule  of  ctreit 
emptor  applies  only  to  defects  which  are  ptt- 
ent  or  are  discoverable  on  inspection.—™ 
Transit,  243. 

^=>43  (U.S.C.CJl.La.)  Where  a  time  charter 
allowed  charterer  to  direct  vessel's  movenests. 
and  there  was  no  undertaking  by  owner  to 
make  any  particular  voyage,  or  to  delirer  a 
cargo  within  a  stated  time,  losses  suffered  br 
the  charterer  on  account  of  delay  in  delirer 


Digitized  by  VjOOQIC 


703  INDEX-DIGEST  Smoldiic  Opium 

l^or  CMM  in  D«c.Dls.  *  Am.Dlir.  Ke7-No.Serles  &  Indexes  »ee  B»me  topic  and  KET-MUMBEB 


ing  a  particular  cargo,  intended  for  a  holiday 
market,  are  not  within  contemplation  of  par- 
ties, and  cannot  be  recovered,  although  owner 
was  responsible  for  delay  which  was  due  to 
fault  of  crew  it  provided.— Aktieselskabet  Stav- 
ongeren  v.  Hubbard-Zemurray  S.  S.  Co.,  239. 
iS=>49(2)  (U.S.C.C.A.La.)  The  owners  of  a 
chartered  ship  held  entitled  to  interest  on  an 
amount  due  Uiem  from  the  charterer,  but  re- 
tained by  the  charterer  through  a  mutual  mis- 
take, when  settlement  was  made.— The  Segur- 
anca,  191. 

<S=>49(2)  (U.S.C.C.A.N.Y.)  Tender  of  install- 
ment due  under  charter  party,  which  gave  char- 
terer option  of  purchasing  vessel  for  amount  of 
hire,  held  sufficient,  and  to  preclude  owner  from 
withdrawing  vesseL — ^Rederiaktiebolaget  Amie 
V.  Universal  Transp.  Co^  470. 
^=>50  (U.S.C.CA.La.)  Where  a  charter  party 
required  the  owner  to  maintain  the  vessel  in 
a  thoroughly  efficient  state  in  hull  and  ma- 
chinery, the  charterer  is  entitled  to  reimburse- 
ment for  assistance  rendered  in  making  re- 
pairs, which  it  was  the  duty  of  the  owner  to 
make.— Aktieselskabet  Stavangeren  v.  Hub- 
bard-Zemurray S.  S.  Co.,  239. 
<g=»5l  (U.S.C.C.A.La,)  A  ship  held  liable  in 
rem  for  freight  money  collected  by  the  owners 
for  the  benefit  of  a  charterer,  but  not  paid 
over.— The  Seguranca,  191. 
«=>5I  (U.S.C.C.A.N.y.)  Where  charter  party, 
giving  chaiterer,  American  corporation,  option 
of  acquiring  vessel,  required  Swedish  owner  to 
deposit  bill  of  sale  as  soon  as  possible,  owner's 
nonperformance  cannot  be  excused,  on  ground 
of  action  of  Swedish  government,  where  there 
was  no  exception  in  agreement  like  that  com- 
mon in  charter  parties  and  Mils  of  lading  of 
arrests  and  restraints  of  princes. — Bederiaktie- 
bolaget  Amie  v.  Universal  Transp.  Co.,  470. 

Charterer  of  vessel  held  not  to  have  waived 
owner's  breach  of  contract,  which  gave  char- 
terer option  to  purchase,  so  as  to  render  ac- 
tion for  breach  of  contract  premature. — Id. 
<S=»54  (U.S.C.CA.N.Y.)  Time  charterer  of 
scow,  which  obtained  waiver  of  its  agreement 
to  procure  insurance  when  vessel  was  taken 
out  of  harbor  by  promise  to  assume  all  risks, 
held  liable  to  same  extent  as  marine  insurer. 
— Dittmar  v.  Frederick  Starr  Contracting  Co.,  '6, 
^s>54  (U.S.C.C.A.N.Y.)  Where  parties  to  a 
charter  agreed  that  if  scow  was  sent  out  of 
harbor  limits  the  charterer  should  pay  the  ad- 
ditional premium  for  insurance  and,  scow  be- 
ing sent  out  of  harbor  limits,  owner  took  out 
additional  insurance  for  which  charterer  paid, 
such  insurance  cannot  be  deemed  to  have  in- 
ured to  benefit  of  charterer  and  to  preclude 
owner  from  recovering  only  in  so  far  as  he 
was  not  insured.— Kennelly  v.  Frederick  Starr 
Contracting  Co.,  365. 

€=>58(2)  (U.S.C.O.A.N.J.)  A  presumption  of 
unseaworthiness  arises,  and  alone  will  sustain 
recovery,  where  vessel  sinks  from  unknown 
cause,  under  circumstances  where  she  had  been 
subjected  to  no  external  peril,  and  nothing 
but  her  unseaworthiness  can  explain  the  ac- 
cident—The Transit,  243. 

On  libel  to  recover  damages  for  injury  td 
cargo  of  lighter,  which  sank  at  her  dock,  evi- 
dence Tield  insufficient  to  show  that  sinking 
was    result    of    vessel's    unseaworthiness.— Id. 


<g=>58(2)  (U.S.C.C.A.N.Y.)  Libel  by  owner 
against  charterer  held  to  state  a  cause  of  action 
in  contract.— Dittmar  v.  Frederick  Starr  Con- 
tracting  Co.,   3. 

<8=>58(3)  (U.S.C.C.A.N.Y.)  Damages  recover- 
able  from  a  charterer  for  retention  of  the 
vessel  after  expiration  of  the  charter  held 
properly  measured  by  the  current  rate  of  hire. 
— Atiantic  Fruit  Co.  v.  A  Cargo  of  Sugar,  105. 

IV.  MASTER. 

<S=»62  (U.S.C.C.A.N.Y.)  The  master  of  a  scow, 
demised  with  the  master,  represents  the  owner 
in  such  particulars  as  making  the  lines  fast.— 
Dittmar  v.  Frederick  Starr  Contracting  Co.,  3. 

V.  UABHilTIES  OF  VESS£I<8  AND 
OWNERS   IN  GENERAI.. 

«=»84(2)  (U.S.C.C.A.Mas8.)  Where  vessel  fur- 
nished hoisting  tackle  and  gear  for  use  in  un- 
loading cargo,  it  owes  longshoremen,  engaged 
in  imloading  the  vessel,  care  commensurate 
with  danger  from  breaking  of  gear.- The  Bol- 
ton Castie,  473. 

«=»86(2)  (U.S.C.C.A.Mass.)  On  Ubel  against 
vessel  for  injuries  to  longshoreman,  resulting 
from  breaking  of  hoisting  gear,  evidence  held 
to  warrant  finding  of  negligence  on  part  of  ves- 
sel in  failing  to  discover  defect  in  pin  holding 
block.— The  Bolton  Castie,  473. 

VH.   CARRIAGE  OF   GOODS. 

«=»M0  (U.S.C.C.A.La.)  Where,  as  required  by 
the  charter,  a  ship  was  loaded  by  stevedores 
employed  by  the  charterer,  but  "under  the  su- 
pervision of  the  master,"  the  charterer  can- 
not be  held  liable  for  improper  stowage.- The 
Seguranca,  191. 

<&=:>I33  (U.S.C.C.A.N.Y.)  A  vessel  A«W  not  sub- 
ject to  maritime  lien  for  damages  for  breach  of 
contract  between  charterer  and  shipper  in  re- 
spect to  loading,  the  contract  being  at  that 
time,  so  far  as  related  to  the  particular  vessel 
and  cargo,  executory.— The  Satumus.  477. 

Vm.   CARRIAGE  OF  PASSENGERS. 

<3=>I66(1)  rU.S.C.C.A.Ma8S.)  A  steamship 
company  held  liable  for  injury  to  a  wom.in 
passenger  by  being  thrown  from  a  settee  on 
which  she  was  sleeping,  in  rough  weather.— 
Boston  &  Yarmouth  S.  S.  Co.  v.  Francis,  16. 

IX.   DEMURRAGE. 

<8=>I7I  (U.S.C.O.A.La.)  A  charterer  held  pro- 
tected by  the  cesser  clause  from  liability  for 
demurrage  incurred  after  the  signing  of  the 
bills  of  lading.— The  Seguranca,  191. 

SIGNALS. 

See  Collision,  ^=»100,  102. 

SINKING  FUNDS. 

See  Canals,  «=3>21. 

SMOKING  OPIUM. 

See   Customs   Duties,   ^=s>121,  134;    Internal 
Revenue,  ^=:>2,  47. 
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SPECIFIC  PERFORMANCE. 

H.   CONTRACTS  ENFORCEABLE. 

^=s>68  (U.S.C.C.A.Okl.)  Equltar  held  without  ju- 
risdiction of  a  suit  for  specific  enforcement  of 
a  contract  for  the  sale  and  delivery  of  coal  to 
a  railroad  company.— Consolidated  Fuel  Co.  v. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas,  465. 

SPEED. 

See  Carriers,  ^=»315;    Evidence,  ^=:»492. 

STATEMENT. 

See  Mechanics'  liens,  ^=»152,  157. 

STATES. 

I.  POLITICAL  STATUS  AND  RELA- 
TIONS. 

€=>5  (U.S.O.C.A.Okl.)  Act  March  1,  1895,  c. 
145,  forbidding  the  introduction  of  intoxicating 
liquor  into  Indian  Territory,  as  limited  to  in- 
terstate commerce  by  the  Oklahoma  Enabling 
Act,  is  not  unconstitutional,  as  discriminating 
between  the  states  in  respect  of  trade  and 
commerce  in  intoxicating  liquors.— De  Moss  y. 
United  States,  259. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specinc  topics. 

V.   REPEAL,     SUSPENSION,     EXPIRA. 
TION,  AND  REVIVAL. 

<e=5>l62  (U.S.O.C.A.Okl.)  Specific  legislation  in 
relation  to  a  particular  class  or  subject  is  not 
affected  by  general  legislation  in  regard  to 
many  classes  or  subjects,  of  which  that  covered 
by  the  specific  legislation  is  one,  unless  general 
legislation  is  so  repugnant  to  the  special  that 
the  legislators  must  be  presumed  to  have  in- 
tended thereby  to  modify  or  repeal  it. — Harris 
V.  Bell,  345. 

VI.   CONSTRUCTION   AND    OPERA- 
TION. 

(A)  G'eneral  Rules  of  Constmctloii. 

<&=>  1 8 1  ( 2)  t  U.  S.  C.  C.  A.  OkL )  Every  statute 
should  have  a  reasonable,  sensible  construction, 
in  preference  to  one  which  renders  it,  or  a  sub- 
stantial part  of  it,  useless  or  deleterious.— 
Harris  v.  Bell,  345. 

<S=>2I2  (U.S.C.C.A.Okl.)  The  intention  of  the 
legislative  body  must  be  presumed  to  have  been 
to  benefit,  not  to  injure,  those  interested  in 
the  subject  of  the  law.— Harris  v.  Bell,  345. 
<&=>2253^  (U.S.C.C.A.N.Y.)  In  the  construction 
of  an  amendment  to  an  existing  statute,  the 
presumption  is  that  the  same  words  used  there- 
in have  the  meaning  acquired  by  prior  judicial 
construction.— The   Windrush,   316. 

(B)  Particular    Classes  of    Statutes. 

«=»24l(l)  (U.S.C.C.A.Mont.)  Because  a  stat- 
ute is  penal  in  its  nature  is  no  reason  for  ^v- 
ing  it  a  narrow  and  technical  constructjon, 
which  will  defeat  the  purpose  for  which  it  was 
enacted.— United  States  v.  Ash  Sheep  Co.,  608. 


(D)  RetroaetlTe  OperatlAm. 

<d=»263  (U.S.C.CJLN.Y.)  The  intention  of  C<»- 
gress  to  make  statutory  requirements  retroac- 
tive should  not  be  collected  by  impUcadoa,  ca- 
less  such  implication  is  plainly  necessary.— Titt 
San  Juan,  265. 

STATUTES  CONSTRUED. 

UNITED  STATES. 

CRIMINAL  CODE. 
See  Penal  Code. 

JUDICIAL  CODE. 

Act  1911,  March  3,  ch.  231,  36  Stai.  1087. 

H  48,  128,238 105 

PENAL  CODE. 

Act  1909,  March  4,  ch.  321,  3o  Stat.  106S, 

j  37 5SL 

I  211   ts:> 

H  296,  298 0^- 

STATUTES  AT  LARGE. 

1864,  June  3,  ch.  106,  13  SUt.  99.    Amend- 
ed by  Act  1874,  June  20,  ch.  343,  IS  SUt. 

123 Wl 

1868,  July  27,  ch.  273,  §  6,  15  Stat.  241..     4« 

1874,  June  20,  ch.  343,  18  Stat  123 iWl 

1879,  March  3,  ch.  182,  $  1.  20  Stot  383. .     4<J 

18i^,  May  17.  ch.  53,  J  8,  23  Stat.  24 4'> 

1884,  June  26,  ch.  121.  §  10,  23  Stat  55. 
Amended  by  Act  1915,  March  4,  ch.  153, 

S  11,  38  Stat  1168 316 

1887,  Feb.  4,  ch.  1U4.  S  15,  24  Sut  3M. 
Amended  by  Act  1906,  June  29,  ch.  3591, 

§  4,  34  SUt  584 61 

1800,  Aug.  19,   ch.  802,   $  1,  art  24.  26  I 

Stat  327 151  I 

1893,  March  2,  ch.  196,  27  Stat  531 3« 

1893,  March    2,    ch.    196.    27    Stat    531. 
Amended  by  Act  1910,  April  14,  ch.  160. 

J  39 

18  eaS.  .25i).  201 

18  Stat  asx. 

1,  ch.  153, 

I  265 

18  151 

18  101 154 

18  ,  30  SUt 

t  506 

18  SUt  413    46 

18  14 615 

18  L  545....   140 

18  It  547...   17S 

18  Ut  550. .  iri9 

18  SUt  55.3  ;t.7 

18  Ut  553..  247 

18  SUt  562. 

i.  ch.  412, 

1  615 

19  SUt  869, 

i  345 

19  SUt  501  345 

19  It  828...     46 

19  1(W8....  345 

19  »,  34  Stat 

138,  144 345 
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.006,    April  26,   ch.   1876,   §  22,   34   Stat. 

145 344,  345 

L90e,  June  29,  ch.  3591,  §  4,  34  Stat  584. .  61 
LOOe,    June  29,  ch.  3591,  S  7(11),  (12),  34 

Stat.  595 442 

190e,  June  29,  ch.  3594.  §  1,  34  Stat.  607  512 
190e,   June  30.  ch.  3915,  §§  2,  6,  7,  9,  34 

Stat.  768,  769,  771 367 

190T,  Feb.  20,  ch.  1134,  §§  4,  5,  34  Stat. 

900 602 

190T,  March  4,  ch.  2939,  §  2,  34  Stat  1416  452 
1908,  April  22,  ch.  149,  §1,  35  Stat  65..  485 
1008,  May  27,  ch.  199,  35  Stat.  312 345 

1908,  May  27,  ch.  199,  §  1,  35  Stat  312. .  354 
\^H>8.  May  27,  ch.  199,  §|  6,  9,  35  Stat.  313, 

315  »  345 

1909,  Feb.* '  9,' '  ch.  * '  ioo,* '  35  *  Stat  '  614. 
Amended  by  Act  1914,  Jan.  17,  ch.  9,  38 
Stat  275 498 

1909.  March  4,  ch.  321,  §  37,  35  Stat.  1096  582 
1909,  March  4,   ch.   321,   §  211,  35   Stat 
1129 626 

1909,  March  4,  ch.  321,  §§  296,  298,  35 
Stat  1146.  1147 582 

1009,  Aug.  5,  ch.  6,  36  Stat.  112 173 

1010,  April  14,  ch.  160,  36  Stat  298 39 

1910,  AprU  14,  ch.  160,  §  4,  36  Stat  299. . 

56,  273 

1910,  June  25.  ch.  412,  §  11,  36  Stat.  842  615 

1911,  March   3,  ch.  231,  «§  48,  128,  238, 

86  Stat  1100,  1133,  1157 166 

1914,  Jan.  17,  ch.  9,  38  Stat.  275 498 

1914,  Jan.  17,  ch.  10,  S  1,  38  Stat.  277. .  656 
1914,  Dec.  17,  ch.  1,  38  Stat  785 498 

1914,  Dec.  17,  ch.  1,  §  8,  38  Stat.  789. .. .  498 

1915,  Jan.  28,  ch.  22,  §  2,  38  Stat  804. . .  415 
1915,  March  4,  ch.  153,  §  6,  38  Stat.  1165  265 
1915,  March  4,  ch.  153,  §  11,  38  Stat  1168  316 

1917,  Feb.  14,  ch.  64,  39  Stat  919 519 

1917,  May  18,  ch.  15,  40  Stat  76 127 

1917,  May  18,  ch.  15,  |  4,  40  Stat  79. . . .  654 
1917,  May  18,  ch.  15,  §  5,  40  Stat  80. . . .  127 
1917,  May  18,  ch.  15,  S  12,  40  Stat  82. . . .  133 
1917,  June  15,  ch.  30,  tit  1,  §  3,  40  Stat 

21^ 117 

REVISED  STATUTES. 

§  1025 127 

I  1956 46 

S  2117 608 

COMPILED  STATUTES  1916. 

5  858 46 

$S  1030,  1120 166 

a  1126a 415 

S  1215 166 

I  1691 127 

S  4107 608 

U  4248,  4250 602 

S  5091 46 

I  6287a 656 

;     i§  6287g-6287q 498 

J  6943 46 

I  7734 265 

.      |§  7863,  7872-7909 154 

I  7888 506 

!      I  8323 316 

t  8583    61 

!    Is  8604a,' 8604aa  V. !!!!!!!!!!!!!!!!!.' ! .'  442 

§§  8605-8612 39 

$  8617  et  seq 39 

,      §  8621  56,  273 

§  8651    512 

162  C.C.A.-45 


8657 485 

8678    452 

§§  8718,  8722,  8723,  8725 367 

§1  880a-8801f   498 

8850 40 

9586 140 

9589 178 

9599 159 

9608    247,  327 

9644 615 

10045   514 

10201 582 

$  10381 626 

|§  10469,  10471 582 

ABKANSAS. 

KIRBY'S  DIGEST. 
§§  6941,  6942,  6945 151 

LAWS. 
1911,  p.  67 148 

MICHIGAN. 

PUBLIC  ACTS. 

1867,  No.  194 127 

1905,  No.  330 127 


MISSISSIPPI. 

LAWS. 
1912,  ch.  229 1213 


MOXTANA. 

REVISED  CODES. 
S  3837 144 

NEBRASKA. 

REVISED  STATUTES  1913. 
S  7654 504 


NEW  YORK. 

CODE   OF    CIVIL  PROCEDURE. 
§499 470 

CONSOLIDATED  LAWS. 

Ch.  14 570 

Ch.  38,  I  28,  subsec.  3 277 


8314 
9034 


OHIO. 

GENERAL  CODE. 


321 

296 


OKUIHOMA. 


COMPILED  LAWS  1909. 
S  5142 345 

PENNSYIiVANIA. 

LAWS. 
1881,  p.  197,  art  12,  rule  16 670 
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PORTO   BIOO. 

REVISED  STATUTES  &  CODES. 
S  5350 


415 


SOUTH  OABOUVA. 

CIVIL  CODE  1912. 
i  2721 90 

TEHIfESSia. 

MIIiUKEN  &  VEBTRBES*  CODE. 
S  3559 83 

SHANNON'S  CODE. 
S  4568 83 


1891,  eh.  70  .. 
1903,  ch.  179 


LAWS. 


as 

83 


VIROINIA. 

CODE  1904. 
I  2902 423 

WASHINGTON. 

REMINGTON  &  BALLINGER'S  CODE. 
§  9200.    Amended  by  Laws  1915,  p.  343..  163 

LAWS. 
1915,  p.  343 163 

STIPULATIONS. 

See  Trial,  «=>388. 

€=>I4(1)  (U.S.C.C.A.La.)  Where  a  charterer, 
libeled  for  a  balance  claimed  to  be  due  under 
charter  party,  filed  a  cross-libel,  setting  up 
damages  on  account  of  delayed  delivery  of  a 
cargo,  resulting  from  accident  to  the  vessel, 
a  stipulation  that  as  a  result  of  the  accident 
the  charterer  was  damaged  in  a  specified  sum 
is  not  an  admission  of  the  owner's  liability  for 
such  damages.— Aktieselskabet  Stavangeren  v. 
Hubbard-Zemurray  S.  S.  Co.,  239. 

STOCKHOLDERS. 

See  Corporations,  «=s>189,  201. 

STREET  RAILROADS. 

See  Oarriers,  <s=9315-321;    Evidence,  <S=>492. 

STREETS. 

See  Municipal  Corporations,  ^=s>706. 

SUPPLEMENTAL  BILL 

See  Equity,  «s>297. 

SUPREME  COURTS. 

See  Courts,  «s>384,  405. 

SURETYSHIP. 

See  Principal  and  Surety.  ' 


TAXATION. 

See  Bankruptcy,  ^=>215;  Courts,  ^9282.  SflS; 
Customs  Duties ;  Internal  Bevenne ;  PosstBO. 
«=>9;    Receivers,  «=>14«,  153. 

V.  LBVT  AHD  ASSE8I 
(m  Asa 


9rm  «Jid 


'••■■ICttt. 


^=»3I7(1)  (U.S.C.C.A.Ga.)  An    Msessmeiit    of 

groper^  for  taxation  can  be  validly  made  only 
y  an  official  or  body  designated  by  lav  to 
make  it— Cross  v.  Georgia  Iron  A  Coal  €«., 
508. 


(G) 


R^rlevTy  Corre«tlo»» 
of    ^ 


Bal. 


^=>482(2)  (U.S.C.CA.Wasb.)  Under 

'^  '   Code  Wash.  S  9200.  as  amended  by  Se& 


Laws  Wash.  1915,  p.  34^,  autfaorisiiic  board  ol 
equalization  on  five  days*  notice  to  raise  tbe 
valuation  of  real  property,  a  notice  to  appeal 
before  county  board  and  show  cause  why  valua- 
tion of  land  should  not  be  raised,  which  stated 
that  board  would  be  in  session  Moaiday,  Tues- 
day, and  Wednesday  during  first  three  weeks  of 
August  and  on  Saturday  of  third  week,  is  in- 
sufficient.—Skagit  County  V.  Puget  Mill  Co. 
103. 

ZH.  FORFSITUBS8  AHD  PEXAIiTIEi. 

<&:s>843  (U.S.C.CAArk.)  Heal  propcvty  of  i^ 
solvent  railway  company,  taxable  under  Kirby't 
Dig.  Ark.  6941,  0942,  6945,  cannot  escape  pm- 
alties  attaching  for  nonpayment,  became  entire 
property  of  company  was  in  hands  of  receivcfi 
appointed  under  order  of  court  to  take  posses- 
sion of  the  property  for  benefit  of  cretfitoca.— 
Bright  V.  State  of  Arkansas,  151. 
^=»843  (U.S.C.C.A.N.Y.)  Where  a  corporatioa 
unsuccessfully  contests  the  validity  of  taxa 
on  its  property  until  after  they  are  doe  aad 
payable,  it  is  subject  to  the  statutory  interest 
and  penalties  for  nonpayment. — Spencer  v. 
Babylon  R.  Co.,  196. 

TELEGRAPHS  AND  TELEPHONES. 

See  Elminent  Domain,  ^=:>187;   Judgment,  ^=» 
828;   Master  and  Servant,  ^=>13. 

I.  ESTABIJgHMEHT,  COHSTRUCnOJ. 
AHD  liAINTEVAHGE. 

<g=»M  (U.S.C.C.A.Ga,)  Where  telegraph  com- 
pany repudiated  contract  with  railroad,  under 
which  it  used  railroad's  right  of  way  for  its 
line,  heldt  condemnation  having  been  enjoined 
by  state  court,  the  telegraph  company  waa 
not  entitled  to  easement  as  against  railroad 
company,  which  consistently  asserted  its  par- 
amount right  and  demanded  possession  of  prem- 
ises for  railroad  telegraph.— Western  Unioa 
Telegraph  Co.  v.  Louisville  &  N.  R.  Co.,  335. 

TENANCY  IN  COMMON. 

See  Partnership,  ^==>68. 

TENDER. 

See  Mortgages,  «=»58]  ;    Shipping,  «=>49. 
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TERRITORIES. 

See  Public  Lands,  «=s>6,  7;  States,  €=»5; 
Wills,  <S=>692. 

THORIUM. 

See  Sales,  <S=s>435,  442. 

THREATS. 

See  Homicide,  ^=»92. 

TIME. 

See  Bankruptcy,  ^s»152;  Dismissal  and  Non- 
suit, ^=»7;  Mechanics*  Ldens,  ^=»132,  152; 
Mortzages,  ^=::»151;  Principal  and  Surety, 
^=»82:  Public  Lands,  «=s>120:  Receivers, 
<&=>153;  Shipping,  «=5>42,  43,  51,  54,  171; 
Taxation,  <8=»482. 

TITLE. 

See  Adverse  Possession;    Shipping,  ^=»27. 

TORTS. 

See  Death;  Malicious  Prosecution;  Negligence. 

TOWAGE. 

See  Collision,  «=s>69,  74,  100;   Salvage,  «=»31. 

<8=>ll(8)  (U.S.C.C.A.R.I.)  Where  channel  was 
dredged  in  river,  and  marked  and  opened  by 
federal  authorities,  it  is  duty  of  tug,  towing 
vessel,  to  keep  it  in  channel ;  but,  where  vessel 
was  grounded  in  channel  on  hidden  obstruction, 
tug  is  not  liable.— The  Westerly,  136. 
<9=>I5(2)  (U.S.aC.A.R.I.)  Where  canal  boat, 
being  towed  by  a  tug  through  a  presumably  safe 
and  well-marked  cnannel,  was  grounded  and 
sunk,  the  tug  has  the  burden  of  excusing  fail- 
ure in  performance  of  her  undertaking.— The 
Westerly,  136. 

In  proceeding  against  tug  for  grounding  of 
canal  boat  in  channel  dredged  and  opened  by 
federal  authorities,  finding  of  trial  court  that 
canal  boat  grounded  while  in  main  channel  up- 
on hidden  obstruction  held  warranted  by  evi- 
dence—Id. 

TOWNS. 

See  Municipal  Corporations,  «=:»19;   Salvage, 

<&=>3a 
TRADE-MARKS  AND  TRADE-NAMES. 

See  Courts,  «=s>290. 

IV*  IHrBINGEBgafT  AND  UNFAIB 
OOBAPETITION. 

(B)  IXriiat  Competition   Vnlawnu. 

€=»70(1)  (U.S.C.C.A.Mich.)  Defendant,  which 
appropriated  plaintiffs  patent  for  a  sash  rail 
construction,  is  not  liable  for  unfair  competi- 
tion, where  there  was  no  closer  imitation  of 
JtlaintifiTs  product  than  would  naturally  result 
rom  the  appropriation.— Detroit  Showcase  Co. 
V.  Kawneer  Mfg.  Co.,  370. 
<3=>7I  (U.S.C.C.A.Mich.)  The  existence  of  a 
valid  trade-mark  is  not  essential  to  a  right  of 


action  for  unfair  competition,  where  defend- 
ant palmed  off  its  products  as  those  of  plaintiffs 
—Detroit  Showcase  Co.  v.  Kawneer  Mfg.  Co., 
370. 

<g=s>73(l)  (U.S.C.C.A.Mich.)  Where  a  word  is 
descriptive  of  the  article  sold,  it  is  not  the  sub- 
ject of  a  trade-mark,  and  it  will  not  receive 
protection,  unless  it  has  been  so  used  as  to  have 
acquired  a  secondary  meaning.— Detroit  Show- 
case Co.  V.  Kawneer  Mfg.  Co.,  370. 
<g=»75  (U.S.C.C.A.N.Y.)  Where  complainant's 
patent  for  one  feature  of  mechanical  toy  outfit 
was  invalid,  merchant  may  urge  sale  of  com- 
peting outfit  on  whidi  he  derived  more  profit, 
so  long  as  he  does  not  sell  it  to  purchasers  as 
complainant's  outfit— Meccano,  Ltunited,  v.  John 
Wanamaker,  New  York,  520. 

(C)    Actions. 

«=»93(3)  (U.S.C.C.A.Mich.)  Evidence  *«W  in- 
sufllcient  to  show  that  plaintiff  had  a  trade- 
mark  in  the  term  "almetal,"  under  which  it 
sold  its  metallic  sash  rails,  etc.,  so  that  dc 
fondant's  use  of  that  word  to  describe  its  own 
metallic  sash  rail  construction  was  not  unfair 
competition.— Detroit  Showcase  Co.  v.  Kawneer 
Mfg.  Co.,  370. 

<3=>95(1)  (U.S.C.C.A.N.T.)  Where  in  suit  for 
infringement  of  patent  for  perforated  plates  for 
mechanical  toys  and  for  infringement  of  copy- 
righted manuals  of  instruction  for  making  toys, 
as  well  as  for  unfair  competition,  patent  was 
found  to  be  invalid,  case  must  be  very  clear  to 
justify  preliminary  injunction  on  other  grounds. 
—Meccano,  Limited,  v.  John  Wanamaker,  New 
York,  520. 

Where  complainant's  patent  for  one  feature 
of  mechanical  toy  outfit  was  invalid,  it  is  not 
entitled  to  preliminary  injunction,  restraining 
defendant  from  selling  similar  outfits  under 
different  name  and  in  packages  which  did  not 
simulate  those  of  complainant,  though  manuals 
of  instruction  for  making  toys  furnished  with 
outfit  sold  by  defendant  were,  in  very  nature 
of  things,  more  or  less  like  those  of  complain- 
ant, which  were  copyrighted.— Id. 

TRESPASS. 

See  Injunction,  ^=»48 ;  Judgment,  ^=^739. 

TRIAL 

See  Continuance;  Courts,  ^=»362;  Criminal 
Law,  ^=»73O-901 ;  Dismissal  and  Nonsuit ; 
Jury. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

V.  ABOUMEHTS  AND  CONDUCT  OF 
OOUNSEIc 

<$=»I09  (U.S.O.O.A.Neb.)  A  court  has  power  to 
dismiss  without  prejudice,  or  to  direct  a  verdict 
for  defendant,  where  in  its  opinion  the  opening 
statement  of  counsel  for  plaintiff  does  not  set 
forth  a  cause  of  action.— Spies  v.  Union  Pac. 
R.  Co.,  504. 
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VI.   TAKIKG  CASE  OB  QIHSSTION 
FBOM  JUBT. 

(A)  Q,iieBtlo»s  of  Law  or  of  Fact  In  Gen- 

eral. 

^=9 1 42  (U.S.C.C.A.Pa.)  Where  only  one  finding 
is  poesiblc  under  the  evidence,  the  matter  should 
be  decided  by  the  court,  although^  if  opposite  in- 
ferences can  be  drawn,  question  is  one  for  jury. 
—Postal  Telegraph-Cable  Co.  v.  Darrow,  597. 

Vn.  IN8TBUCTIONS  TO  JTTBY. 
(B)  Veceasitr  and  Sabjeet-Hatter. 

^=>203(1)  (U.S.C.CA.Fla.)  In  an  action  by  a 
servant,  Injured  by  the  explosion  of  caps  used 
to  detonate  dynamite,  but  which  contained  an- 
other dangerous  high  explosive,  refusal  of  a 
cautionary  instruction,  requested  by  master, 
that  question  whether  dynamite  is  dangerous 
is  not  in  issue  was  proper;  nothing  having  oc- 
curred to  lead  jury  to  believe  such  question 
was  in  issue.— Titusville  Fruit  &  Farm  Lands 
Co.  V.  Porter,  a 

IX.  VEIU>ICT. 
lA)  General  Verdict. 

«e=>330(4)  (U.S.C.C.A.MO.)  Where  defendant 
counterclaimed  in  action  for  material  furnished 
and  labor  performed,  asserting  plaintiff's 
breach  of  alleged  contract  to  install  ventilating 
system  for  agreed  price,  while  plaintiff  assert' 
ed  that  no  contract  jprice  had  been  fixed,  ver- 
dict for  plaintiff,  which  also  awarded  damages 
to  defendant  on  counterclaim,  is  inconsistent 
with  itself.— East  St.  Louis  Cotton  Oil  Co.  v. 
Skmner  Bros.  Mfg.  Co.,  5. 

(B)  Special  Interroiratorlea  and  Flndlnirs* 

<3=>350(6)  (U.S.C.C.A.N.Y.)  Where  court  in- 
structed fuUy  as  to  assumed  risk,  refusal  of 
special  question  on  that  issue  is  not  error. — 
Erie  R.  Oo.  v.  Downs,  485. 

X.  TBIAL  BY  OOUBT. 

(B)   Flndlnira  of  Fact  and  Condnalona 
of  l«avir. 

€=>388(1)  (U.S.O.O.A.I1L)  Where  stipulated 
facts  were  the  ultimate  facts,  it  is  unnecessary 
that  they  be  repeated  by  the  court  in  the  form 
of  special  findings  in  order  that  their  sufficien- 
cy to  support  the  judgment  may  be  challenged. 
—United  States  v.  Chicago  &  A.  R.  Co.,  273. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  ^=»315. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Judses,  «=>47 ;   Mortgages,  «=»209 ;  Wills, 
<8=>692. 

TURNOVER  ORDER. 

See  Bankruptcy,  «s>136,  440,  446. 

TWENTY-EIGHT  HOUR  LAW. 

See  Carriers,  ^=^37. 


ULTRA  VIRES. 

See  Itailroads,  «=:»18. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  ^=»70,  It, 
93,  95. 

UNITED  STATES. 

See  Army  and  Navy;    Homicide,  ^=»92;  Post 
Office ;  Public  Lands. 

H.   PROPERTY.  CONTRACTS,   AHD 
UABHiITIES. 

<3=>70(1}  (U.S.C.C.A.N.T.)  A  contract  to  fur- 
nish print  paper  to  the  Public  Printer  for  a 
stated  term  construed  with  respect  to  the  quan- 
tity the  contractor  could  be  required  to  funiish. 
—United  States  v.  Republic  Bag  &  Paper  Ca, 
251. 

in.  FISCAIi    BCAHAOEMEKT,    PI7BI.IC 
DEBT.  AND   SECTTRITIES. 

€=>89  (U.S.C.C.A.N.Y.)  The  United  States  can 
no  more  repudiate  its  acceptance,  and  recover 
what  its  Treasurer  paid  on  a  bill  with  drawer's 
name  forged,  than  can  a  private  person. — ^Unit- 
ed States  V.  Chase  Nat.  Bank,  277. 

USE  AND  OCCUPATION. 

See  Public  Lands,  ^=>6. 

USURY. 

I.   USURIOUS  CONTRACTS  AHD 
TRANSACTIONS. 

(A)  Nature  and  Vallditr- 

«=»2(3)  (U.S.aCA^fiss.)  Where,  untU  deliv- 
ery in  Pennsylvania,  deed  of  trust  on  Mississip- 
pi land  and  notes  executed  in  that  state  did  not 
become  effective,  Pennsylvania  usurr  statutes, 
instead  of  Acts  Miss.  1912,  c.  229,  control 
validity  of  transaction.— George  v.  Oscar  Smith 
&  Sons  Co.,  213. 


VALUL 


See  Sales,  <S=>442. 


VENDOR  AND  PURCHASER. 

See  Guardian  and  Ward,  ^=s>79-lll;  Indians, 
<d=>15;  Mortgages,  ^=s>310,  579,  581;  Be- 
mainders,  ^=s>l4;    Sales. 

VENUE. 

See  Criminal  Law,  ^=»114;  Bemoval  of 
Causes,  ^=>106. 

VERDICT. 

See  Criminal  Law,  <©=>878.  992;  Trial.  e=» 
330 

VICE  PRINCIPALS. 

See  Master  and  Servant,  «=>188,  190. 
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WAIVER. 

See  Appeal  and  Error,  ^=»1078;  Courts,  ^=» 
325;  Criminal  Law,  «=>1>01;  ^Shipping,  <©=> 
51,  54;    Removal  of  Causes,  ^=s>106. 

WAR. 

See  Army  and  Navy;  Indictment  and  Informa- 
tion, ^=»111 ;    Shipping,  ^:=»3S, 

^=»4  (U.S.C.C.A.N.J.)  Offense  of  causing  or  at- 
tempting to  cause  insubordination,  disloyalty, 
mutiny,  or  refusal  of  duty  in  the  military  or 
naval  forces,  in  violation  of  Espionage  Act  June 
15,  1917,  tit.  1,  §  3,  defined.— United  States  v. 
Krafft,  117. 

On  the  trial  of  a  defendant  charged  with 
willfully  attempting  to  cause  insubordination 
in  the  military  and  naval  forces,  the  court  held 
to  have  properly  submitted  the  case  to  the 
jury,  and  their  verdict  held  sustained  by  the 
evidence. — Id. 

On  trial  of  a  defendant  for  attempting  to 
cause  insubordination  in  the  military'  and  naval 
forces,  eWdence  of  opinions  expressed  by  him 
on  another  occasion  held  immaterial. — Id. 

WARD. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Commerce,  ^=»37;    Judgment,  ^=s>683. 

WARNING. 

See  Master  and  Servant,  ^=s>155. 

WARRANTY. 

See  Sales,  ^3>435 ;   Shipping,  ^=>42. 

WHARVES. 

«=>I3  (U.S.C.C.A.Ala.)  Where  sections  of  U- 
be1ant*8  dry  dock  on  which  a  tug  was  renting 
were  blown  from  their  moorings  onto  the  shore 
above  high-water  mark,  libelant  being  a  bailee 
whose  possession  was  lost  through  act  of  God, 
bailor,  the  owner  of  the  tug,  is  responsible  for 
expenses  necessarily  incurred  by  libelant  in  re- 
taking possession  of  the  vessel— The  Gulfp^rt, 
503. 

WILD  ANIMALS. 

See  Public  Lands,  ^=»7. 

WILLS. 

See  Guardian  and  Ward,  ^=>88,  108. 

VI.   CONSTRUCTION. 

(F)  Vested  or  Contlnireiit  Batatea  and  In* 
tereata. 

«e=>634(8)  (U.S.C.C.A.I1L)  Will  devising  life 
estate  to  daughter  of  testator,  remainder  to  be 
equally  distributed  among  her  lawful  issue  and 
legal  representatives  of  children  that  may  have 
previously  died,  and  in  case  of  death  of  daugh- 
ter without  issue  then  to  her  brothers  and  sis- 
ters and  their  issue,  did  not  create  a  vested  re- 
mainder in  the  children  of  the  daughter.— 
Graflf  V.  Rankin,  286. 


(H)   Eataten  In  Trnat  and  Powera. 

<3=>692  (U.S.C.C.A.Hawaii)  A  will  construed, 
and  a  provision  authorizing  the  appointment  to 
fill  any  vacancy  in  trustees  of  a  charitable  trust 
to  be  made  by  a  majority  of  the  justices  of  the 
Supreme  Court  of  Hawaii  held  to  vest  the  pow- 
er in  them  as  individuals,  and  not  in  their  of- 
ficial capacity.— In  re  Bishop's  Estate,  281. 

WITNESSES. 

See  Evidence. 

m.  EXAMINATION. 

(A)  TaklniT  Teatlmony  In  General. 

®=»255(4)  (U.S.C.CA.Okl.)  A  witness  may,  un- 
der examination,  refresh  his  memory  by  the 
use  of  a  writing  not  made  by  himself,  which  he 
read  or  thoroughly  examined  while  the  facts 
were  fresh  in  his  recollection,  and  which  he 
then  knew  stated  the  facts  correctly. — Hodson 
V.  United  States,  491. 

(B)   Croaa-Bxamlnatlon   and   Re-ESxamlna- 
'  tlon. 

<S=>275(2)  (U.S.C.O.A.Fla.)  In  an  action  for 
injuries  received  by  plaintiff,  a  servant,  in  an 
explosion,  it  was  proper  to  exclude  on  his 
cross-examination  a  question  as  to  whether  his 
superior  had  told  plaintiff  that  during  superi- 
or's absence  he  would  not  be  required  to  use 
explosives.— Titusville  Fruit  A  Farm  Lands 
Co.  V.  Porter,  8. 

<©=»275(6)  (U.S.C.CA.Fla.)  In  an  action  for 
injuries  received  by  a  servant  as  a  result  of 
an  explosion,  the  servant's  cross-examination 
as  to  whether  superior  employ^  had  previously 
accused  him  of  negligence  in  using  explosives 
was  irrelevant,  and  properly  excluded.— Titus- 
ville Fruit  &  Farm  Lands  Co.  v.  Porter,  8. 

WORDS  AND  PHRASES. 

"Abuse  of  discretion.**— In  rtf  Horowitz  (N.  T.) 
"A  Dairy    Co.    v.    United 

"A  owcase  Co.  v.  Kawneer 

"A] 


■e,  L.   &  W.   ^   Co.   V. 

I.  C.  A.  N.  Y.)  570. 

p  V.  Fidelity  Trust  Co. 


"Catue.—  uniieo  ocaies  v.  Ash  Sheep  Co.  (U. 
S.  O.  O.  A.  Mont)  008. 

**Citizen.**— Delaware,  L.  &  W.  R.  Co.  v.  Pe- 
trowsky  (U.  S.  C.  C.  A.  N.  Y.)  570. 

"Commercially  used.**— Denver  &  R.  G.  R.  Co. 
V.  United  States   (Utoh)   56. 

"Conspiracy  to  destroy  vessel  with  intent  to 
injure  underwriter.** — Daeche  v.  United 
States  a:.  S.  C.  C.  A.  N.  Y.)  582. 

"Continuously  operated  day  and  night.**— Unit- 
ed States  V.  Minneapolis,  St  P.  &  S.  S.  M. 
Ry.  Co.  (U.  S.  C.  C.  A.  Minn.)  452. 

"Controversy  arising  in  bankruptcy  proceed- 
ing.'*—Feick  V.  Stephens  (Ohio)  327. 

"Creditor.**- Cohen  v.  Goldman  (U.  S.  C.  C.  A. 
Mass.)  615. 

"Despoil.**— Daeche  v.  United  States  (U.  S.  C. 
C.  A.  N.  Y.)  582. 
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"Disloyalty."— United  Stetes  v.  Krafft  (N.  J.) 

117. 
''Domicile."— DeUware,  L.  &  W.  R.  Co.  v.  Pe- 

trowaky  (U.  S.  O.  C.  A.  N.  Y.)  570. 
"Emancipation."— Delaware,  L.  &  W.  R.  Co.  v. 

Pttrowsky  (U.  S.  C.  C.  A.  N.  Y.)  570. 
"Fellow  servant"— Consolidated  Interstate-Cal- 

lahan  Mininff  Co.  y.  Witkouski  (Idaho)  (57. 
"Final  judgment"— Caballero  v.  Succession  of 

Criado  (U.  S.  C.  C.  A.  P.  R.)  415. 
"Food."— Union   Dairy    Co.    v.   United    States 

(111.)  367. 
"Gross     negligence."— Browning     v.      Fidelity 

Tiust  Co.  (U.  S.  C.  C.  aTN.  J.)  391. 
"Insubordination."— United  States  v.  Krafft  (N. 

J.)  117. 
"Interstate  commerce."- Erie  R.  Co.  v.  Downa 

(U.  S.  C.  C.  A.  N.  Y.)  485;   Settle  v.  Balti- 
more &  O.  S.  W.  R.  Co.  (U.  S.  C.  C.  A. 

Ohio)  111. 
**Maritime  contract."— The  Gulf  port  (U.  S.  C. 

C.  A.  Ala.)  593. 
"Master." — Harrell   v.   Atlas  Portland   Cement 

Co.  (Mo.)   255. 
"More  or  less."— United  States  ▼.  Republic  Bag 

&  Paper  Co.  (N.  Y.)  251. 
"Mutiny.^*— United  States  v.  Krafft  (N.  J.)  117. 
"Operated   only   during   the   daytime."— United 

States  V.  Minneapolis,  St  P.  &  S.  S.  M.  Ry. 

Co.  (U.  S.  C.  C.  A.  Minn.)  452. 


"Preference."— Cohen  v.  Goldmaxi    (U*  S.  ( 

A.  Mass.)  615. 
"Parchaaer    for    value" — Simmans     v.    H< 

(U.  S.  C.  C.  A.  Tex.)  494. 
"Refusal   of    duty."— United   States    v.    K 

(N.  J.)   117. 
''Residence."— Delaware,   L.   &    W.     R.    O 

Petrowsky  (U.  S.  C.  C.  A.  N.  X.)   570. 
"Revenue  train."— Denver  &  R.    O.    IL    O 

United  States  (Utah)  56. 
"Salvage  service."- The  Gulfport   (U.    S.  C 

A.  Ala.)  593. 
"Settlement"— Delaware,  Ll  &  W.    R.   Co 

Petrowsky  (U.  S.  C.  C.  A.  N.  Y.)   570. 
"Threat   against   president"— Clark    f-    Cni 

States  (Tex.)  519. 
"Under  way."— The   George  W.   £ader    (V. 

C.  C.  A.  Or.)  154. 
"Vice  prindpal."— Consolidated  Inter»tate-C 

lahan  Mining  Co.  v.  Witkouski  (Idaho) 

WRITS. 

See  Injunction. 

Of  error,  see  Appeal  and  Error. 

WRONGFUL  DEATH. 

See  Death. 
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